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'Col;G.W;Grqyson ' ‘
Dear Colonel
Your letter of the 22d
is a; hand, and furnishes me an opportunity'much desired'to explain
tc you the plan of'our operaticons, I will first answer the direct
questicn you put,and then say something more general,

You instance the case of the Pawnees,and ask how suit @
can be maintained in behalf of that tfibe for;thé protecticn of th
éheir'landed interests; The circumstancés attending the title of
the Pawnees ma-kes it a fair instance for considering the question

put.by yougalthcugh that tribe:not being included in the proclamat.
tion it is not in a conditicn demanding immediate attention; The
land of the Pawnees was bcught for the Pawneeé with their own mo-
ney; As I have not had occasion to look for that purpose I do not
kﬁow wvhether any deed or patent of their land was overkmade ont
by the Land 0Office, Assuming that nosuch evidenc; of their cwnew-
ship has been made by the U..S. they have a clear right tohave

their title evidenced and any other citizen or cceporaticn thus

situated would have the right to gointo a court of equity for the
N

'purpose of compelling the delivery of a deed or patent,provided



.

sucha procceding could be instituted against the U.S. .Again if tho
govenn.ment sheuld undertake to proceed against the Pawnees under
the severaity act'and the ﬁransaction was between individualsvthe
party threatened would have the right to'go into a court of equity
for an iinjﬁnction to quiet his title, Again,if a public officer
undertakes t& encroach upon the proport& of a citizen,either to
deprive him of such property of todestroy its wmalue or usefulness,
the injured party wonld have thevright to go into a court of eqﬁ{ﬁy
for an injunction to prevent such unlawful act, Now you perceiwe
that if oﬁr ideas of the unconstituticnal character of the sever-
alty act are correct thena state of relaticns would exist between
the Paﬁnees and the UlSl which if it existed between private in-
di&idualé would jnstify a bill in equity fer rclief. The question
then arises,can such a suit be brought against the U;S.é
| The Act of March 3,1887 provides as follows!All claims
feunded upon the constitutign of~the U;S. or any law ¢f Congress, =
except for pensicnssor upon any regulaticn of an executive depart#r
ment,or upon any contract,expressed or implied,with the government
of the Uls;,or for damages,liquidéTed or unliquidatedyin cases nct
sounding in tort,in respect of which claims the panty wnulé lee enti—
tled toredress against the U,.S. either in a court of law,ggiéég or’?
admiralty if the U.S. were su@bleM” may be brcught in the Court of
Claims; Priér to this law no suit of a purely equitable hature
could be brought in that cecurt but that reétriction is now removed

and whercever an in-dividual could sue another individual in a c#
' \
court of equity)he may now sne the U.S., in the ccurt of claims.

Here the wain question put by you arises,-Can such a sui‘



be brought by or in behalf of Indians or an Indian tribeéAt the
foundgtion of the inquiry is the broad prepesition that all per-
sons c¢an sue in tho courts of the U;S; or of the states’whc have
a cauée of action and parties defendant of which the ceurt can
take jurisdiction,without regard to age7nationality,race or any c
other conditirn whatever., But the court hust have jutisdiction of

the case and of the parties defendant. How is it then,you gsk, that

a doubt has beon created as to the right of the Indian to sue? Asg

to the right of the Indian to sue in the courts of the U,S., there
has been made a question. In an early case it was held that an
Indian Tribo'could not sue as a foreign naticn in the Suprewe Ceourt
of the U.S. As it regards suits in the Circuit and District Courts
of the U;S;With the exception of a lirmited class ef cases arising
undor the laws of the U.S; suits there can only be brcught by a c;~4
tizen of éno State against citizens of another stato; As the Indi-
ans are not citizens of any state they cannot sue in the U.S; cou —
rts except in that limited class of cases in which they are seldcm
interested,all questions of their’land and prorerty not appertain-
ing to that class of which the courts of the United States have
original Jurisdiction; AAS iﬁ regards the state and territérial cu-—
urts a practical difficulty exists arising from the fact that these
cqurts have no jurisdietion within the reservations as betweon In-
dians,and né jurisdietion of questicns relating tothe title to land

within the reservations. None of these difficulties exist as it
regards the courts of the District of Columbia where the defend-

ants can be brought within the jurisdiction of these ccourts,
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The Cceurt of Claims has original jurisdiction of any suit against
the U.S.if of the class named in the act recited, wherever the
sa@e may have arisen,whether within a State ;Territory or an Indian
FTesorvation,so that né question of a limit of jurisdictién can
ariée in such a case, As to this c¢.urt the sole question is‘can
an Indian maintain an acticn against thé U.S. and the answer is
that he can if he can maintain an acticn.against an individual and
no one will dispﬁte that such an acticon can be brought by an Indi-
an iﬁ the courts of this Distriet,
It is a much more difficult question whether an Indian
Tribe c¢an sue in its tribal name; Where a tribe has pelitical ree—
ognhition as ﬁo its internal governmentfn;is the case with the 1emm;7
o trives in the Indian Territory ther<can be no deubt,but as it
regagds the leséer tribes whose internal system is not recognized
by the government it is much more doubtful, Let us assume that
the Pawnees are not entitled to be recognized in the courts as a
tfibe capa-ble ofmaintaining suits in the tribal name and the ques -
tioé ari;es whether thaft would exclude the consideraticn of their
legal rights ffom the ccurtsiIf they are not entitled to sue
in their tribal néme it isdifficult to see how practically they
could maintain fa éuit atf&g@@gﬁdlgy for matters of tribal concern
for in these courts all the persons hgving a common interest

magt be brought in as parties, But in courts of equity this is not

. the case, Where a large class of persons have common rights and
grievances a limited number of them may sue in the name and as

roepresentatives of the whole body in the courts of equity.

What I have said indicateg the course we would pursue
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in such a case as Jhat of the Pawnees, In that case we would file

a bill in equity in the name of a limited number of the memebers
of the tribe,preforrably chiefs and headmen,fer the tribe at lar -
ge‘and as representatives of the tribal community,asking that the
title of that tribe might be quieted,a patent issued to them fer
thair lands bought with their own money,and that the officers of
thé U.S; might be injoined from attempting to enter upon and dist

turb their pcessession or make grants orpatents of their 1ands;
I have no doubt of the right of Indians to maintain such

a bill and theroeis no judicialr decision th-at I have ever found

that warrant s the statement that such a bill eannot be maintained,
Thus much for the case of the Pawnees,gynd now we will lob’(
at the quosticn in a broader light; We regard it as of especial-
imporfance that the Indian Territory and the great Sicux reserva-
tion shculd not be broken up,but exist as a place of refuge for
the scatteroed tribes in the last resort; We feel that the severalty
1éw must be stepped before its execution has gained such headway

as to bo incapable of being arrested; Up to the present time the

course of the administration has been timid and wavering as it re-
gérds the enforcement of this law; rThey are evidently trying tc
feel thoir bWy along without exciting strong popular reactiocn.

AS yet the only trigpg proclaimed for the application of the act
are a.rew ﬁhat the éov»rnment either has treaties with }hat enabd ¢s
them to make division in severaltyﬁor where the tribe has no titlgaw

In the ciuse of the Modocs, the government purchased the land thoy

ocecupy and paid for it out of its own money and has never given
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them any title, Of course in such a case there'WQuld be no ground
to resist thoir action, for the tribe could not show that the purch—
aes had been made with its money: The case of the'auapaws I have
noﬁ yet examined but intend to do so; Tha Yankton Sioux,who are
included'hold under a treaty that authorizes the Secretary of'the
Interior to survey and alleot their lands., ThéVNinnebagos held
thoir late reser?ation under a similar treaty authorizing divisicn
in severalty by the Secretéry,but purchased their present land by a
treaty that contains no similar provisicns. There is a grave quas -
tioﬂ'in their case,whether the provisions of their former treaty fov¢
severalty warc abrogated when the land was sold’or remain and are
attached tec the lands acquired thoreunder; This case appears ra-
ther donbtful té make a gtand upon; Tha¢ you see that the governmat
ur to date have nct been willing to rest their aetion whelly uron
the severalty law; This I regard as a feeler and the next effcrt
wili be a little bolder unless our efferts are continued with the-#&
utmost vigor; if we give up the fight,which would only be for wantd
of funds,I have no doubt that they would ruthlessly take the subjéx
ct by the throat;
Our desire is to be ready for the first case in which theg
attempt to enforce the severalty act without ny other treaty auth-
onity4to file a bill in the Supreme court ef the Bistrict for an in-
Juneticon,and also to make a case in the court of claims against
the U.S. both cases having.tho same general object sc that we may

get the best resylt that can be had in either ceurt,

I must clese here although there is much more that I

would like to say to you on the Subjoct,but that must be reserved
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for a future occasion. If there is anything as to wﬁich you desire
further informaﬁion or if thare any suggestiens that ycu can ake
to help us let me hear from you;

With Kindest raegards

Y WM’LMA

R )



