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INDIAN LANDS IN OKLAHOMA.

P. E. HECKMAN AND ROBERT L. OWEN, APPELLANTS, V. THE UNITED
STATES.

Supreme Court of the United States. No. 496. 	 October term, 1911.
Appeal from the United States Circuit Court of Appeals for the
Eighth Circuit. April 1, 1912.

The United States by its Attorney General, upon the recommenda-
tion of the Secretary of the Interior, brought this suit in the Circuit
Court of the United States for the Eastern District of Oklahoma to
cancel certain conveyances of allotted lands made by members of
the Cherokee Nation. Demurrer to the bill was sustained by the
circuit court and the bill was dismissed (United States v. Allen, and
similar cases, 171 Fed., 907). The judgment was reversed by the
circuit court of appeals and the trial court was directed to proceed
with the suits in accordance with the views expressed in its opinion.
(179 Fed., 13.)

The Government states in its brief that between July 14, 1908,
and October 12, 1909, the United States brought 301 bills in equity
against some 16,000 defendants to cancel some 30,000 conveyances
of allotted lands, made by as many or more grantors, members of
the Five Civilized Tribes, upon the ground that the conveyances were
in violation of existing restrictions upon the power of alienation.
It is said that the selection and grouping of defendants in each case
was determined by the substantial identity of the facts and propo-
sitions of law upon which the question of alienability of the lands
depended.

Forty-six bills were filed to cancel 3,715 conveyances of lands of
Cherokee Indians.

This particular suit deals with conveyances by Cherokee allottees
of the full-blood of lands allotted subsequent to the act of April 26,
1906. (34 Stat., 137.) The grantors were not made parties. There
are involved a number of separate conveyances to distinct grantees,
parties defendant, two of whom prosecute this appeal from the
judgment of the circuit court of appeals.

The bill alleges that under the treaties between the United States
and the Cherokee Tribe of Indians and its members, the United
States granted to the Cherokee Tribe certain lands in the Indian
Territory, now the eastern district of Oklahoma, and obligated itself
by the terms of these treaties and of its laws to protect the Cherokee
Tribe in the enjoyment of the lands granted; that according to the
terms of said treaties and laws, and of the patent to the lands, the
Cherokee Tribe and every member thereof have at all times been
and now are without power to dispose of any interest in the lands
without the authority of the United States, or otherwise than in the
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manner it prescribed; that the Government of the United States,
by reason of the helpless and dependent character of the Indian
tribes, and of their several members, is the guardian and has exclusive
control of their property, by virtue of which there is imposed upon
the United States the duty to do whatever may be necessary for
their guidance, welfare, and protection; that the Cherokee Tribe has
always been and is now treated as a tribe of Indians by the Govern-
ment of the United States and its several branches; that this tribe
is now under the care of an Indian agent duly appointed under the
laws of Congress, and large sums are still appropriated by Congress
for the benefit and protection of the tribe and of its individual mem-
bers, and for the maintenance of schools; and that under the laws of
Congress the Government of the United States still has a large sum
of money in its possession belonging to the tribe, and there still
remains unallotted a large area of tribal lands, the common property
of the tribe.

It is further alleged that in the exercise of its powers to regulate
and govern the affairs of the Cherokee Tribe of Indians and its mem-
bers, having in view their welfare and the carrying out of its treaty
obligations, Congress by the act approved July 1, 1902 (32 Stat. 716),
provided that the lands belonging to the Cherokee Tribe in the present
State of Oklahoma should be allotted in severalty among its members,
but deeming the Indians to be untutored and improvident and still
requiring the protection and supervision of the General Government,
it was provided by this act that the portion of the lands so allotted as
homesteads should be inalienable, and further that the allotted lands
other than homesteads should be alienable only in five years after the
issuance of patent to the allottee, and that, in accordance with its
provisions, the act of Congress was duly ratified by the Cherokee
people on the 7th day of August, 1902.

The bill describes certain conveyances of lands situated in the
eastern district of Oklahoma made by Cherokee Indians to the defend-
ants, respectively, with particulars as to the lands embraced in the
conveyances, the consideration, the dates of execution, acknowledg-
ment and recording, and also the dates of the allotment certificates
and of the recording of allotment deeds. The dates of the convey-
ances were between November 19, 1904, and May 7, 1908, and of
the allotment certificates between April 30, 1906, and May 4, 1908.
It is alleged that each of the tracts of land described was land of the
Cherokee tribe which had been allotted to full-blood Indians of that
tribe, that is, to those mentioned as grantors in the conveyances
specified; that they were so allotted as to be subject to restrictions
upon their alienation and incumbrance, and were so subject at the
date of the execution and recording of the deeds described, which
restrictions have never been removed; that the facts concerning the
allotments and restrictions were matters of public record and noto-
rious, and that the restrictions were imposed by public laws of the
United States, of which the defendants had knowledge and by
which they were put upon inquiry and notice as to all matters con-
cerning the condition of the particular tracts of land mentioned in
the bill; that the deeds had been secured by the defendants in willful
violation of law and of the duty which rested upon this Nation and
every member thereof, and for the purpose of unlawfully incumbering
the allotted lands; and that by causing the deeds to be recorded the
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defendants had unlawfully obtained an apparent title or interest of
record in the lands described in defiance of said agency supervision
and in open violation and contempt of the laws of the United States
to the irreparable injury of the Indians and in direct interference with
the supervision and control, policy, and duty of the Government of
the United States in that behalf.

It is also averred, on information and belief, that the defendants
have unlawfully secured from members of the Cherokee Tribe other
deeds, conveyances, mortgages, powers of attorney and contracts
for and about their allotments, which the Indians and freedmen were
without authority to make; that as these have not been recorded
the complainant is unable to give a minute and correct description
without the discovery prayed for; that the defendants are continuing
to induce the members of the Cherokee Tribe named in the bill and
other members of said tribe to execute deeds and instruments for
and about their allotments, and threaten that they will continue
such unlawful acts; that this unlawful conduct will greatly harass
the United States in the discharge of its duties and in the adminis-
tration of its policy in relation to these Indians and compel it to
bring many suits in order to annul the deeds and instruments which
the defendants have taken and are taking as alleged; that in addition
to the instruments specified in the bill upward of 4,000 instruments
of a similar nature purporting to convey or to incumber the title to
lands located within the eastern district of Oklahoma and duly
allotted to members of the Five Civilized Tribes or belonging to said
tribes, have been executed and placed on record by the defendants
herein and other persons and corporations in contravention of the
treaties entered into between the United States and the several
Indian tribes, and the laws of the United States; and that unless the
United States shall be permitted to join in its bills numerous defend-
ants, against each of whom it has a like cause of action, and against
each of whom it seeks the same relief, and whose pretended claims
are based upon similar facts and involve precisely the same questions
of law, it will be driven to the necessity of bringing a great number of
distinct and separate suits, and that it will be practically impossible
for the United States to prosecute, and for the courts to adjudicate
and dispose of so large a number of separate and distinct suits within
any reasonable length of time.

The bill prays that the specified conveyances be declared void and
that the title to the lands described be decreed to be in the allottees
or their heirs, subject to the terms, conditions and limitations contained
in the treaties, agreements and laws of the United States. Discovery
of all claims to lands allotted to any of the Cherokee Tribe or to
unallotted lands of the tribe, and the surrender of instruments for
cancellation, are sought; and it is also prayed that all defendants
in possession, or claiming possession, be ordered to vacate or to cease
making such claims, and that the United States have such other
and further relief as may be proper.

The objections to the sufficiency of the bill as set forth in the
demurrers are thus summarized in the appellants' brief:

(1) That the United States has no capacity to maintain the suit.
(2) That the bill is wholly without equity.
(3) That there is a defect of parties.
(4) That there is a misjoinder of alleged causes of action.
(5) That the bill is multifarious.
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The appeal from the judgment of the circuit court of appeals,
which reversed the judgment of the circuit court sustaining the
demurrers, is taken under section 3 of the act of June 25, 1910, c. 408
(36 Stat., 837).

Mr. Justice HUGHES, after making the above statement, delivered
the opinion of the court:

The conveyances, which this suit was brought to cancel, were
executed by members of the Cherokee Tribe of Indians, of the full-
blood, of lands allotted to them in severalty. The statute under
which the allotments were made (act of July 1, 1902, c. 1375, 32
Stat., 716, accepted by the Cherokee Nation on August 7, 1902),
provided that the lands should be inalienable for a period specified.
(Secs. 11-15; id., p. 717.) The lands in question were "surplus"
lands, that is, those other than homesteads. While the restrictions,
applicable to lands of this character, were still in force, Congress
extended the period of inalienability by the act of April 26, 1906
(34 Stat., 137). Section 19 of this act (id., p. 144) is as follows:

SEC. 19. That no full-blood Indian of the Choctaw, Chickasaw, Cherokee, Creek,
or Seminole Tribes shall have power to alienate, sell, dispose of, or encumber in any man-
ner any of the lands allotted to him for a period of twenty-five years from and after the
passage and approval of this act, unless such restriction shall, prior to the expiration
of said period, be removed by act of Congress; and for all purposes the quantum of
Indian blood possessed by any member of said tribes shall be determined by the
rolls of citizens of said tribes approved by the Secretary of the Interior: Provided, how-
ever, That such full-blood Indians of any of said tribes may lease any lands other than
homesteads for more than one year under such rules and regulations as may be pre-
scribed by the Secretary of the Interior; and in case of the inability of any full-blood
owner of a homestead, on account of infirmity or age, to work or farm his homestead,
the Secretary of the Interior, upon proof of such inability, may authorize the leasing of
such homestead under such rules and regulations: Provided further, That conveyances
heretofore made by members of any of the Five Civilized Tribes subsequent to the
selection of allotment and subsequent to removal of restriction, where patents there-
after issue, shall not be deemed or held invalid solely because said conveyances were
made prior to issuance and recording or delivery of patent or deed; but this shall not
be held or construed as	

b
affectin cr the validity or invalidity of any such conveyance,

except as hereinabove provided; and every deed executed before, or for the making
of which a contract or agreement was entered into before the removal of restric-
tions, be and the same is hereby declared void: Provided further, That all lands
upon which restrictions are removed shall be subject to taxation, and the other lands
shall be exempt from taxation as long as the title remains in the original allottee.

The power of Congress thus to extend the restriction upon alienation
was sustained by this court in Tiger v. Western Investment Co. (221
U. S., 286). There the question related to a conveyance of inherited
lands, made by a Creek Indian, of the full-blood, without the approval
of the Secretary of the Interior, as required by section 22 of the act
of 1906. The conveyance had been executed after the expiration of
the five-year limitation upon alienation, prescribed by the supple-
mental agreement with the Creek Nation (act of June 30, 1902, c.
1323, sec. 16; 32 Stat., 503); but meanwhile, and during . the con-
tinuance of the original restriction, the act of 1906 had been enacted.
It was held that the restriction of the later statute was valid.

The reasoning of this decision is conclusive as to the validity of
the extension by section 19 of the act of 1906 of the period of inalien-
ability of lands allotted, as in this case, to full-blood Cherokees.
And the same principle governs the restrictions provided by the act
of May 27, 1908, c. 199 (35 Stat., 312).

It is not open to dispute that, upon the facts alleged, all the con-
veyances specified in the bill in this suit were executed in violation
of restrictions lawfully imposed.

The principal question now presented is wity respect to the capacit
of the United States to sue in its own courts to enforce these restric-
tions.

The relations of the United States to the Cherokees have repeatedly
been described in the decisions of this court. (Cherokee Nation v.
Georgia, 4 Pet., 1; Worcester v. Georgia, 6 Pet., 515; United States v.
Rogers, 4 How., 567; Mackey v. Coxe, 18 How., 100; The Cherokee
Trust Funds, 117 U. S., 288; Cherokee Nation v. Kansas Ry. Co., 135
U. S., 641; United States v. Old Settlers, 148 U. S., 427; Cherokee
Nation v. Journeycake, 155 U. S., 196; Stephens v. Cherokee Nation,
174 U. S., 445; Cherokee Nation v. Hitchcock, 187 U. S., 294; Lowe
v. Fisher, 223 U. S., 95.) But in view of the nature of the present
controversy the facts of main importance may be briefly restated.

The United States made its first treaty with the Cherokees on
November 28, 1785 (7 Stat., 18). Constituting one of the most
powerful tribes of Indians which then inhabited the country, they
claimed the principal part of the territory now comprised within the
States of North and South Carolina, Georgia, Alabama, and Ten-
nessee. By this treaty the Cherokees acknowledged that they were
under the protection of the United States of America and of no other
sovereign, the boundary of their hunting grounds was fixed, and it
was provided that "for the benefit and comfort of the Indians, and
for the prevention of injuries or oppressions on the part of the citi-
zens or Indians, the United States in Congress assembled shall have
the sole and exclusive right of regulating trade with the Indians, and
managing all their affairs in such manner as they think proper."
Another treaty with similar objects was made on July 2, 1791 (7
Stat., 39). In 1817, following a migration of a portion of the tribe
to lands of the United States on the Arkansas and White Rivers, the
Cherokee Nation ceded to the United States certain tracts which
they formerly held, and in exchange the United States bound them-
selves to give to that branch of the nation on the Arkansas as much
land as they had received, or might thereafter receive, east of the
Mississippi. (7 Stat., 156.) A further cession of land was made to the
United States in 1819 (7 Stat., 195).

By the terms of the treaty of May 6, 1828 (7 Stat., 311, 315), with
the representatives of the Cherokee Nation, west, reciting the pur-
pose of securing to them and their friends and brothers from the
East who might join them, "a permanent home" which should
"under the most solemn guarantee of the United States be and
remain theirs forever—a home that shall never, in all future time,
be embarrassed by having extended around it the lines or placed
over it the jurisdiction of a Territory or State," the United States
agreed to guarantee to the Cherokees forever 7,000,000 acres of land,
as described, situated in what became known as the Indian Territory,
and, in addition, "a perpetual outlet west, and a free and unmolested
use of all the country lying west of the western boundary of the
above-described limits, and as far west as the sovereignty of the United
States and their right of soil extend." On May 28, 1830, Congress
authorized the President to assure title to the Indians to 3uch
exchanged lands and to execute a patent if desired, "provided always
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that such lands shall revert to the United States if the Indians become
extinct or abandon the same." (4 Stat., 412.) A supplementary
treaty confirming the guarantee of lands and fixing boundaries was
mad.- on February 14, 1833. (7 Stat., 414.)

The continued presence of the Eastern Cherokees gave rise to serious
controversies and oppressive legislation in the States where they
resided. To terminate these difficulties and "with a view to reuniting
their people in one body," a treaty was signed at New Echota, in the
State of Georgia, on December 29, 1835. (7 Stat., 478.) The Cherokee
Nation ceded to the United States all their •and east of the Mssissippi
River in consideration of the payment of $5,000,000; and in addition
to the lands described in the treaties of 1828 and 1833, the United
States agreed to convey to the Cherokees 800,000 acres for the sum of
$500,000. It was stipulated that the ceded lands should not at any
future time, without the consent of the Cherokee Nation, be included
"within the territorial limits or jurisdiction of any State or Terri-
tory," and the United States agreed to secure to the Cherokee Nation
"the right by their national councils" to make such laws as might
be deemed necessary "for the government and protection of the per-
sons and property within their own country belonging to their people
or such persons as have connected themselves with them: Provided
always that that they shall not be inconsistent with the Constitution
of the United States and such acts of Congress as have been or may
be passed regulating trade and intercourse with the Indians; and also,
that they shall not be considered as extending to such citizens and
Army of the United States as may travel or reside in the Indian
country by permission according to the laws and regulations estab-
lished by the Government of the same."

The two tracts 	 the one consisting of the 7,000,000 acres and the
"outlet," together aggregating 13,574,135.14 acres, and the other of
800,000 acres	 were conveyed to the Cherokee Nation by patent on
December 31, 1838, subject to the condition specified in the act of
1830, that the land should revert to the United States if the Cherokee
Nation should become extinct or abandon the same. On September
6, 1839, the Cherokees adopted a constitution for the reunited nation.
Dissensions having arisen among the members of the tribe, a new
treaty was made with the United States on August 6, 1846 (9 Stat.,
871), in which it was set forth that the lands occupied by the Cherokee
Nation should "be secured to the whole Cherokee people for their
common use and benefit," and provision : was made for the settlement
of differences. There was a further treaty on July 19, 1866. (14
Stat., 799.)

The 'Cherokee Outlet" was purchased by the'United States in 1893
for the sum of $8,595,736. (27 Stat., 640.)

At this time the conditions in the Indian Territory were most
unsatisfactory. There had been a large accession of whites who made
no claim to Indian citizenship and were residing in the Territory with
the approval of the Indian authorities. These greatly outnumbered
the Indians. The existing means of government had failed of their
purpose, and an exigency had arisen, originally unforeseen, requiring,
the adoption of new measures. This led to the enactment of legisla-
tion which contemplated the dissolution of the tribal organizations

and the distribution of the tribal property. By section 15 of the act
of March 3, 1893, chapter 209 (27 Stat., 645), it was provided:

The consent of the United States is hereby given to the allotment of lands in severalty
not exceeding 160 acres to any one individual, within the limits of the country occu-
pied by the Cherokees, Creeks, Choctaws, Chickasaws, and Seminoles; and upon such
allotments, the individuals to whom the same may be allotted shall be deemed in all
respects citizens of the United States, * * * and upon the allotment of the lands
held by said tribes respectively the reversionary interest of the United States therein
shall be relinquished and shall cease.

And by section 16 of the same act provision was made for the
appointment of commissioners to enter into negotiations with the
Five Civilized Tribes

for the purpose of the extinguishment of the national or tribal title to any lands within
that Territory now held by any and all of such nations or tribes either by cession of the
same or some part thereof to the United States or by the allotment and division of the
same in severalty among the Indians of such nations or tribes, respectively, as may be
entitled to the same, or by such other method as may be agreed upon between the
several nations and tribes aforesaid, or each of them, with the United States, with a
view to such an adjustment, upon the basis of justice and equity, as may, with the
consent of such nations or tribes of Indians, so far as may be necessary, be requisite
and suitable to enable the ultimate creation of a State or States of the Union which shall
embrace the lands within such Indian Territory.

But in executing this policy, Congress was solicitous to conserve
the interests of the Indians and to fulfill the national obligation, not
simply by assuring an equitable apportionment of the property, but
by safeguarding the individual ownership of allottees through suitable
restrictions which were designed to secure them in their possession
and to prevent their exploitation.

The necessity for legislative action, and the purposes to be sub-
served, were fully presented in the report submitted in May, 1894,
by the Senate Committee on the Five Civilized Tribes (S. Rept. No.
377, 53d Cong., 2d sess.), a portion of which is quoted in the statement
of facts made by the court in Stephens v. Cherokee Nation, supra
(pp. 447-451). The committee said:

This section of the country was set apart to the Indian with the avowed purpose of
maintaining an Indian community beyond and away from the influence of white
people. We stipulated that they should have unrestricted	

'
self-onvernment and full

jurisdiction over persons and property within their respective limits, and that we
would protect them against intrusion of white people, and that we would not incor-
porate them in a political organization without their consent. Every treaty, from
1828 to and including the treaty of 1866, was based on this idea of exclusion of the
Indians from the whites and nonparticipation by the whites in their political and
industrial affairs. We made it possible for the Indians of that section of country to
maintain their tribal relations and their Indian polity, laws, and civilization if they
wished so to do. And, if now, the isolation and exclusiveness sought to be given to
them by our solemn treaties is destroyed, and they are overrun by a population of
strangers five times in number to their own, it is not the fault of the Government of the
United States, but comes from their own acts in admitting whites to citizenship under
their laws and by inviting white people to come within their jurisdiction to become
traders, farmers, and to follow professional pursuits.

And, referring to the tribal lands, the report continued:
The theory of the Government was when it made title to the lands in the Indian

Territory to the Indian tribes as bodies politic that the title was held for all of the
Indians of such tribe. All were to be the equal participators in the benefits to beiderived .from such holding. But we find in practice such is not the case. A few
enterprising citizens of the tribe, frequently not Indians by blood but by intermar-
riage, have in fact become the practical owners of the best and greatest part of these
lands, while the title still remains in the tribe—theoretically for all, yet in fact the
great body of the tribe derives no more benefit from their title than the neighbors in
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Kansas, Arkansas, or Missouri. * * As we have said, the title to these lands
is held by the tribe in trust for the people. We have shown that this trust is not
being properly executed, nor will it be if left to the Indians, and the question arises
what is the duty of the Government of the United States with reference to this trust?
While we have recognized these tribes as dependent nations, the Government has
likewise recognized its guardianship over the Indians and its obligations to protect'
them in their property and personal rights. In the treaty with the Cherokees, made
in 1846, we stipulated that they should pass laws for equal protection, and for the
security of life, liberty, and property. If the tribe fails to administer its trust properly
by securing to all the people of the tribe equitable participation in the common prop-
erty of the tribe, there appears to be no redress for the Indian so deprived of his rights,
unless the Government does interfere to administer such trust.

The commission for which provision was made by the act of 1893—
known as the Dawes Commission—also made reports to Congress
(Nov. 20, 1894, and Nov. 18, 1895), "finding a deplorable state of
affairs and the general prevalence of misrule." In the report of
November 18, 1895, the commission said:

There is no alternative left to the United States but to assume the responsibility
for future conditions in this Territory. It has created the forms of government which
has brought about these results, and the continuance rests on its authority. * * *
The commission is compelled by the evidence forced upon them during their exam-
ination into the administration of the so-called governments in this Territory to report
that these governments in all their branches are wholly corrupt, irresponsible, and
unworthy to be longer trusted with the care and control of the money and other
property of Indian citizens, much less their lives, which they scarcely pretend to
protect. (Stephens v. Cherokee Nation, supra, pp. 452, 453.)

By the acts of June 10, 1896, c. 398 (29 Stat., 321, 339), and of
June 7, 1897, c. 3 (30 Stat., 62, 84), the authority of the Dawes Com-
mission was continued and extended; and provision was made for
the hearing and determination of applications for citizenship in the
tribes and for the making of rolls of membership. It was further
provided by the statute of 1897 that none of the acts, ordinances,
and resolutions (with certain stated exceptions) of the council of
either of the Five Tribes should take effect if disapproved by the
President. Then followed the act of June 28, 1898, c. 517 (30 Stat.,
495), a comprehensive statute embracing provisions as to the enroll-
ment of members of the tribes and for the allotment of "the exclu-
sive use and occupancy of the surface of all the lands of said nation
or tribe susceptible of allotment, among the citizens thereof, as shown
by said roll, giving to each, so far as possible, his fair and equal share
thereof, considering the nature and fertility of the soil, location, and
value of the same." By this legislation ' the United States prac-
tically assumed the full control over the Cherokees as well as the
other nations constituting the Five Civilized Tribes and took upon
itself the determination of membership in the tribes for the purpose of
adjusting their rights in the tribal property." (Cherokee Nation v.
Hitchcock, supra, p. 306.)

Between 1898 and 1902, allotment agreements with the Five Civil-
ized Tribes were approved by Congress. The allotment act of July 1,
1902, which related to the Cherokees (32 Stat., 716), provided (sec. 63)
that the tribal government should not continue longer than March 4,
1906. But by joint resolution of Congress passed March 2, 1906,
the tribal existence and government of this tribe and of the others
were "continued in full force and effect for all purposes under the
existing laws until all property of such tribes, or the proceeds thereof,
shall be distributed among the individual members of said tribes
unless hereafter otherwise provided by law." (34 Stat., 822.) A
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similar provision was contained in the act of April 26, 1906. (34
Stat., 148.)

The placing of restrictions upon the right of alienation was an
essential part of the plan of individual allotment; and limitations
were imposed by each of the allotment agreements. The separate
statutes were supplemented by the general acts of 1906 and 1908,
already mentioned. These restrictions evinced the continuance, to
this extent, at least, of the guardianship which the United States had
exercised from the beginning. That the conferring of citizenship was
in no wise inconsistent with the retention of control over the disposi-
tion of the allotted lands was expressly decided in the case of Tiger
v. Western Investment Co., supra, in which the conclusions of the
court were thus stated:

Conceding that Marchie Tiger by the act conferring citizenship obtained a status
which gave him certain civil and political rights, inhering in the privileges and
immunities of such citizenship unnecessary to here discuss, he was still a ward of the
nation so far as the alienation of these lands was concerned, and a member of the
existing Creek Nation. * * * Upon the matters involved our conclusions are
that Congress has had at all times, and now has, the right to pass legislation in the
interest of the Indians as a dependent people; that there is nothing in citizenship
incompatible with this guardianship over the Indian's lands inherited from allottees
as shown in this case; that in the present case when the act of 1906 was passed the
Congress had not released its control over the alienation of lands of full-blood Indians
of the Creek Nation; that it was within the power of Congress to continue to restrict
alienation by requiring , as to full-blood Indians, the consent of the Secretary of the
Interior to a proposed alienation of lands such as are involved in this case; that it rests
with Congress to determine when its guardianship shall cease, and while it still con-
tinues it has the right to vary its restrictions upon alienation of Indian lands in the
promotion of what it deems the best interest of the Indian.

During the continuance of this guardianship, the right and duty
of the nation to enforce by all appropriate means the restrictions
designed for the security of the Indians can not be gainsaid. While
relating to the welfare of the Indians, the maintenance of the limi-
tations which Congress has prescribed as a part of its plan of distri-
bution is distinctly an interest of the United States. A review of
its dealings with the tribes permits no other conclusion. Out of its
peculiar relation to these dependent peoples sprang obligations to the
fulfillment of which the national honor has been committed.

From their very weakness and helplessness, so largely due to the course of dealing
of the Federal Government with them and the treaties in which it has been promised,
there arises the duty of protection, and with it the power. This has always been
recognized by the Executive and by Congress and by this court whenever the ques-
tion has arisen. United States v. Kagama, 118 U. S., 375, 384.)

This national interest is not to be expressed in terms of property,
or to be limited to the assertion of rights incident to the ownership
of a reversion or to the holding of a technical title in trust. When,
in 1838, patent was issued to the Cherokees providing that it was
subject to the condition that the granted lands should revert to the
United States if the Cherokee Nation became extinct or abandoned
them, neither the rights nor the duties of the United States were con-
fined to the reversionary interest thus secured. And its relinquish-
ment made it no less a matter of national concern that the restrictions
designed to protect the Indian allottees should be enforced. But
this object could not be accomplished if the enforcement were left
to the Indians themselves. It is no answer to say that conveyances
obtained in violation of restrictions would be void. That, of course,
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is true, and yet, by means of the conveyances and the consequent
assertion of rights of ownership by the grantees, the Indians might
be deprived of the practical benefits of their allotments. It was the
intent of Congress that, for their sustenance and as a fitting aid to
their progress, they should be secure in their possession during the
period specified and should actually hold and enjoy the allotted lands.
As was well said by the court below:

If they are unable to resist the allurements by which they are enticed into making
the conveyances, will they be expected to undertake the difficult and protracted
litigation necessary to set aside their own acts? To ask these questions is to answer
them. Congress intended that both the Indians and the members of the white race
should obey its limitations. A transfer of the allotments is not simply . a violation
of the proprietary rights of the Indian. It violates the governmental rights of the
United States. If these Indians may be divested of their lands they will be thrown
back upon the Nation a pauperized, discontented and, possibly, belligerent people.

The authority to enforce restrictions of this character is the neces-
sary complement of the power to impose them.

Whether these restrictions upon the alienation of the allotted
lands had been violated and the alleged conveyances were void,
was a justiciable question; and in order that it might properly
discharge its duty, and that it might obtain adequate relief, suited
to the nature of the case in accordance with the principles of equity,
the United States was entitled to invoke the equity jurisdiction of its
courts. It was not essential that it should have a pecuniary interest
in the controversy. In United States v. American Bell Telephone
Co. (128 U. S., 315, 367), where the suit was brought to obtain
cancellation of certain patents, this court in commenting upon the
statements which had been made in the case of Unites States v.
San Jacinto Tin Co. (125 U. S., 273), with respect to the right of the
United States to sue, said:

This language is construed by counsel for the appellee in this case to limit the
relief granted at the instance of the United States to cases in which it has a direct
pecuniary interest. But it is not susceptible of such construction. It was evidently
in the mind of the court that the case before it was one where the property right to the
land in controversy was the matter of importance, but it was careful to say that the
cases in which the instrumentality of the court can not thus be used are those where
the United States has no pecuniary interest in the remedy sought, and is also under
no obligation to the party who will be benefited to sustain an action for his use, and
also where it does not appear that any obligation existed on the part of the United
States to the public or to any individual. The essence of the right of the United
States to interfere in the present case is its obligation to protect the public from the
monopoly of the patent which was procured by fraud, and it would be difficult to
find language more aptly used to include this in the class of cases which are not ex-
cluded from the jurisdiction of the court by want of interest in the Government of the
United States. It is insisted that these decisions have reference exclusively to
patents for land, and that they are not applicable to patents for inventions and dis-
coveries. The argument very largely urged for that view is the one just stated, that
in the cases which had reference to patents for land the pecuniary interest of the
United States was the foundation of the jurisdiction. This, however, is repelled by
the language just cited, and by the fact that in more than one of the cases, notably in
United States v. Hughes, supra (11 How., 552), the right of the Government to sustain
the suit was based upon its legal or moral ''obliaation to giv e a good title to another
party who had a prior and a better claim to the land, but', whose right was obstructed
by the patent issued by the United States.

And in In re Debs (158 U. S., 564), where the question was as to
the jurisdiction of a court of equity at the suit of the Government
to enjoin interference with the transportation of the mails, the court,
while adverting to the fact that the United States had a property
in the mails, declined to place its decision upon that ground alone,
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and rested it also upon governmental duty. The court said (pp. 584,
586) :

Every government, intrusted, by the very terms of its being, with powers and
duties to be exercised and discharged for the general welfare, has a right to apply to
its own courts for any proper assistance in the exercise of the one and the discharge
of the other, and it is no sufficient answer to its appeal to one of those courts that it
has no pecuniary interest in the matter. * * * The National Government, given
by the Constitution power to regulate interstate commerce, has by express statute
assumed jurisdiction over such commerce when carried upon railroads. It is charged,
therefore, with the duty of keeping those highways of interstate commerce free from
obstruction, for it has always been recognized as one of the powers and duties of a
government to remove obstructions from the highways under its control.

In United States v. Rickert (188 U. S., 432), the suit was brought
to restrain the collection of certain county taxes alleged to be due in
respect of permanent improvements on, and personal property used
in the cultivation of, lands occupied by Sioux Indians in South
Dakota. The lands had been allotted under the general allotment
act of February 8, 1887 (24 Stat., 389). One of the questions certified
to this court was whether the United States had such an interest
in the controversy or in its subjects as entitle it to maintain the
suit; and the question was answered in the affirmative. It is true
that, in that case, the statute provided that the United States should
hold the land allotted for 25 years in trust for the sole use and benefit
of the Indian allottee. But the decision rested upon a broader
foundation than the mere holding of a legal title to land in trust,
and embraced the recognition of the interest of the United States
in securing immunity to the Indians from taxation conflicting with
the measures it had adopted for their protection. The court said
(p. 444):

In view of the relation of the United States to real and personal property in question,
as well as to these dependent Indians still under national control, and in view of the
injurious effect of the assessment and taxation complained of upon the plans of the
Government with reference to the Indians, it is clear that the United States is entitled
to maintain this suit.

By the act of August 15, 1894, c. 290 (28 Stat., 305), as amended.
by the act of February 6, 1901, c. 217 (31 Stat., 760), Congress author-
ized suits to be brought against the United States, in its circuit courts,
"involving the right of any person, in whole or in part of Indian blood
or descent" (with certain exceptions) "to any allotment of lands under
any law or treaty." (Sloan v. United States, 193 U. S., 614.) Prior
to the amendment of 1901 the United States could not be used in
such a case. But the amendment required that "in said suit the
parties thereto shall be the claimant as plaintiff and the United
States as party defendant." Commenting upon this, the court said,
in McKay v. Kalyton. (204 U. S., 458, 467):

Nothing could more clearly demonstrate than does this requirement the concep-
tion of Congress that the United States continued as trustee to have an active interest
in the proper disposition of allotted Indian lands and the necessity of its being made
a party to controversies concerning the same, for the purpose of securing a harmonious
and uniform operation of the legislation of Congress on the subject.

And In matter of Heff (197 U. S., 488, 509), this court said:

In United States v. Rickert (188 U. S., 432), we sustained the right of the Govern-
ment to protect the lands thus allotted and patented from any encumbrance of State
taxation. Undoubtedly an allottee can enforce his right to an interest in the tribal
or other property (for that right is expressly granted), and equally clear is it that
Congress may enforce and protect any condition which it attaches to any of its grants.
This it may do by appropriate proceedings in either a national or a State court
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Not only was the United States entitled to prosecute this suit by
virtue of the interest springing from its peculiar relations to the
Indians and the course of dealing which had finally led to the plan
of separate allotments accompanied by restrictions for the protection
of the allottees, but Congress has explicitly recognized the right of
the Government thus to enforce these restrictions and has made
appropriations for the maintenance of suits of this description.
And, at least, the power of Congress to authorize the Government
to sue, in view of the relation of the United States to the subject-
matter and of the nature of the question to be determined, can not
be doubted. (Minnesota v. Hitchcock, 185 U. S., 373, 387 388.)

By the act of May 27, 1908, c. 199 (35 Stat., 312), which defined
restrictions with respect to allotments to members of the Five Civil-
ized Tribes, the representatives of the Secretary of the Interior were
authorized to advise all allottees, having restricted lands, of their
rights, and at the request of any such allottee to bring suit in his
name to cancel any conveyance or incumbrance in violation of the
act and to take all steps necessary to assist the allottees in acquiring
and retaining possession. But the following provision was added:

Nothing in this act shall be construed as a denial of the right of the United States
to take such steps as may be necessary, including the bringing of any suit and the
prosecution and appeal thereof, to acquire or retain possession of restricted Indian
lands, or to remove cloud therefrom, or clear title to the same, in cases where deeds.
leases, or contracts of any other kind or character whatsoever have been or shall be
made contrary to law with respect to such lands prior to the removal therefrom of
restrictions upon the alienation thereof; such suits to be brought on the recommenda-
tion of the Secretary of the Interior, without costs or charges to the allottees, the
necessary expenses incurred in so doing to be defrayed from the money appropriated

by this act.

It is urged that this clause did not confer authority to sue, but was
inserted merely to rebut any possible inference of an intention to
deny this right to the United States. This seems to us a strained
construction in view of the obvious purpose of the act. And it fails
to give adequate effect to the words "such suits to be brought on the
recommendation of the Secretary of the Interior, without costs or
charges to the allottees, the necessary expenses incurred in so doing
to be defrayed from the money appropriated by this act." In addi-
tion to the appropriation of moneys for expenditure under the direc-
tion of the Secretary of the Interior, that act appropriated the sum of
$50,000 "to be immediately available and available until expended
as the Attorney General may direct," which was "to be used in the
payment of necessary expenses incident to any suits brought at the
request of the Secretary of the Interior in the eastern judicial dis-
trict of Oklahoma;" with the proviso that $10,000 of this amount,
or so much as might be necessary, should be expended in the prosecu-
tion of cases in the western judicial district of that State. In 1909
(act of Mar. 4, 1909, c. 299, 35 Stat. 1014), a further appropriation
of a like sum for the same purposes was made under the heading
"Suits to set aside conveyances of allotted lands." Another appro-
priation was made in 1910 (act of June 25, 1910, c. 384, 36 Stat. 748),
under a similar heading with specific reference to the "Five Civilized
Tribes," and also with the provision " and not to exceed $10,000
of said sum shall be available for the expenses of the United States
on appeals to the Supreme Court of the United States;" and still

another to the same effect in 1911 (act of Mar. 4, 1911, c. 285, 36
Stat. 1425).

We conclude that the United States has the capacity to prosecute
this suit.

It is further urged that there is a defect of parties, on account of the
absence of the Indian grantors. It is said that they are the owners
of the lands and hence sustain such a relation to the controversy
that final decree can not be made without affecting their interest.
(Shields v. Barrow, 17 How., 130, 139; Williams v. Bankhead, 19
Wall., 563.)

The argument necessarily proceeds upon the assumption that the
representation of these Indians by the United States is of an incom-
plete or inadequate character; that although the United States, by
virtue of the guardianship it has retained, is prosecuting this suit for
the,purpose of enforcing the restrictions Congress has imposed, and
of thus securing possession to the Indians, their presence as parties
to the suit is essential to their protection. This position is wholly
untenable. There can be no more complete representation than
that on the part of the United States in acting on behalf of these
dependents—whom Congress, with respect to the restricted lands,
has not yet released from tutelage. Its efficacy does not depend
upon the Indian's acquiescence. It does not rest upon convention,
nor is it circumscribed by rules which govern private relations. It is a
representation which traces its source to the prenary control of Con-
gress in legislating for the protection of the Indians under its care,
and it recognizes no limitations that are inconsistent with the dis-
charge of the national duty.

When the United States instituted this suit, it undertook to repre-
sent, and did represent, the Indian grantors whose conveyances it
sought to cancel. It was not necessary to make these grantors
parties, for the Government was in court on their behalf. Their pres-
ence as parties could not add to or detract from the effect of the pro-
ceedings to determine the violation of the restrictions and the
consequent invalidity of the conveyances. As by the act of Congress
they were precluded from alienating their lands, they were likewise
precluded from taking any position in the legal proceedings instituted
by the Government to enforce the restrictions which would render
such proceedings ineffectual or give support to the prohibited acts.
The cause could not be dismissed upon their consent; they could not
compromise it; nor could they assume any attitude with respect to
their interest which would derogate from its complete representation
by the United States. This is involved necessarily in the conclusion
that the United States is entitled to sue, and in the nature and purpose
of the suit.

These considerations also dispose of the contention that by reason
of the absence of the grantors as parties, the grantees are placed in
danger of double litigation; so that if they should succeed here they
would still be exposed to suit by the allottees. It is not pertinent to
comment upon the improbability of the contingency, if it exists in
legal contemplation. But if the United States, representing the
owners of restricted lands, is entitled to bring a suit of this character,
it must follow that the decree will bind not only the United States,
but the Indians whom it represents in the litigation. This conse-
quence is involved in the representation. (Kerrison v. Stewart,
93 U. S., 155, 160; Shaw v. Railroad Co., 100 U. S., 605, 611; Beals v.
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Ill. &c. R. R. Co., 133 U. S., 290, 295.) And it could not, consistently
with any principle, be tolerated that after the United States on
behalf of its wards had invoked the jurisdiction of its courts to cancel
conveyances in violation of the restrictions prescribed by Congress,
these wards should themselves be permitted to relitigate the question.

In what cases the United States will undertake to represent Indian
owners of restricted lands in suits of this sort is left under the acts
of Congress to the discretion of the executive department. The
allottee may be permitted to bring his own action, or if so brought
the United States may aid him in its conduct, as in the Tiger case.
And, as already noted, the act of May 27, 1908, makes provision for
proceedings by the representatives of the Secretary of the Interior in
the name of the allottee. But in the opportunities thus afforded there
is no room for the vexation of repeated litigation of the same con-
troversy. And when the United States itself undertakes to represent
the allottees of lands under restriction and brings suit to cancel pro-
hibited transfers, such action necessarily precludes the prosecution
by the allottees of any other suit for a similar purpose relating to the
same. property.

It is said that the allottees have received the consideration and
should be made parties in order that equitable restoration may be
enforced. Where, however, conveyance has been made in violation
of the restrictions, it is plain that the return of the consideration can
not be regarded as an bssential prerequisite to a decree of cancellation.
Otherwise, if the Indian grantor had squandered the money, he would
lose the land which Congress intended he should hold, and the very
incompetence and thriftlessness which were the occasion of the
measures for his protection would render them of no avail. The
effectiveness of the acts of Congress is not thus to be destroyed. The
restrictions were set forth in public laws, and were matters of general
knowledge. Those who dealt with the Indians contrary to these pro-
visions are not entitled to insist that they should keep the land if the
purchase price is not repaid, and thus frustrate the policy of the
statute. (United States v. Trinidad Coal Co., 137 U. S., 160, 170,
171.)

But it is suggested that there may be instances where the considera-
tion could be restored without interfering with the policy which pro-
hibited the transfer; that is, without in any way impairing the right
to the recovery of the land or the assurance to the Indian of his
possession free from incumbrance. It is said, for example, that there
may have been an exchange of lands, and that the Indian grantor
should not, on retaking the restricted lands, be permitted at the same
time to retain those which he has received from the grantee. Or
there may be other property held by the Indian grantor free from
restrictions, so that restoration of the consideration may be enforced
without working a deprivation of the restricted lands contrary to the
act of Congress. We need not attempt to surmise what cases of this
sort may arise. It is sufficient to say that no such case is here pre-
sented. It is not presented by the mere allegation of the bill that
the conveyances assailed purport to have been made for pecuniary
consideration. It will be competent for the court, on a proper show-
ing as to any of the transactions that provision can be made for a
return of the consideration, consistently with the cancellation of the
conveyances and with securing to the allottees the possession of the
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restricted lands in accordance with the statute, to provide for bringing
in as a party to the suit any person whose presence for that purpose
is found to be necessary.

A further objection is that the bill is multifarious. But in view of
the numerous transfers which the Government attacks, it was mani-
festly in the interest of the convenient administration of justice that
unnecessary suits should be avoided and that transactions presenting
the same question for determination should be grouped in a single
proceeding. The objection to the misjoinder of causes of action is
likewise without merit.

Our conclusion is that the suit was well brought. The judgment
of the court below is affirmed with the modification that the cause
shall proceed in conformity with this opinion.

It is so ordered.

Mr. Justice Lurton dissents on the question of jurisdiction, but
not on the merits.

J. S. MULLEN AND W. B. JANSEN, APPELLANTS, V. THE UNITED STATES.

Supreme.Court of the United States. No. 404.—October term, 1911.
Appeal from the United States Circuit Court of Appeals for the
Eighth Circuit. April 15, 1912.

Mr. Justice HUGHES delivered the opinion of the court:
This suit was brought by the United States to cancel certain con-

veyances of allotted lands made by Choctaw Indians in alleged viola-
tion of restrictions. The circuit court sustained a demurrer to the
bill upon the grounds that the United States was not entitled to
maintain a suit of this character; that there was a defect of parties,
owing to the absence of the Indian grantors, and that the bill was
multifarious. This judgment was reversed by the circuit court of
appeals, which directed the trial court to proceed with the cause in
accordance with its opinion. (United States v. Allen, and similar
cases, 179 Fed., 13.) An appeal to this court is taken by certain
defendants under section 3 of the act of June 25, 1910, c. 408 (36
Stat., 837). The lands conveyed to the appellants are described as
those which had been allotted to Choctaws of the full-blood, deceased,
and the conveyances were made by their heirs (also Choctaws of the
full-blood) prior to April 26, 1906.

As early as 1786 a treaty was made with the representatives of the
Choctaws by which it was acknowledged that these Indians were
under the protection of the United States and it was provided that
for their "benefit and comfort" and for the "prevention of injuries
and oppressions" the United States should have "the sole and exclu-
sive right of regulating the trade with the Indians, and managing all
their affairs in such manner as they think proper." (7 Stat., 21.)
By the treaty of 1820, in order "to promote the civilization of the
Choctaw Indians by the establishment of schools amongst them, and
to perpetuate them as a nation by exchanging, for a small part of
their land here, a country beyond the Mississippi River, where all
who live by hunting and will not work may be collected and settled

S. Doc. 690, 62-2	 2
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together," there was ceded to the Choctaws a tract west of the Missis-
sippi situated between the Arkansas and Red Rivers. (7 Stat., 210.)
In furtherance of this purpose another treaty was made in 1830 by
which it was agreed that the United States should "cause to be con-
veyed to the Choctaw Nation a tract of country west of the Missis-
sippi River, in fee simple to them and their descendants, to inure to
them while they shall exist as a nation and live on it," and the Choc-
taws ceded to the United States all their lands east of the Mississippi
and promised to remove beyond that river as soon as possible. (7
Stat., 333, 334.) In 1837, with the approval of the President and
Senate of the United States, an agreement was made between the
Choctaws and the Chickasaws that the latter should have the privilege
of forming a district within the limits of the Choctaw country "to be
held on the same terms that the Choctaws now hold it, except the
right of disposing of it, which is held in common with the Choctaws
and Chickasaws, to be called the Chickasaw district of the Choctaw
Nation." (11 Stat., 573.) Controversies having arisen between
these tribes, a treaty was made in 1855 with the representatives of
both, defining boundaries and providing for the settlement of differ-
ences. This contained the stipulation:

And pursuant to an act of Congress approved May 28, 1830, the United States do
hereby forever secure and guarantee the lands embraced within the said limits to the
members of the Choctaw and Chickasaw tribes, their heirs and successors, to be held
in common, so that each and every member of either tribe shall have an equal, undi-
vided interest in the whole: Provided, however, No part thereof shall ever be sold
without the consent of both tribes, and that said land shall revert to the United States
if said Indians and their heirs become extinct or abandon the same. (11 Stat., 612.)

After the Civil War a new treaty was entered into reaffirming the
obligations arising out of prior agreements and legislation. (Apr.
28, 1866, 14 Stat., 769, 774.) While this treaty contemplated allot-
ments in severalty and made provision to that end, effective action
was not taken until the legislation of 1893 and subsequent years
relating to the Five Civilized Tribes, which embodied the policy—of
individual allotments and the dissolution of the tribal governments—
made necessary by the changed conditions in the Indian country.
(Acts of Mar.-3, 1893, c. 209, 27 Stat., 645; June 10, 1896, c. 398,
29 Stat., 321, 339; June 7, 1897, c. 3, 30 Stat., 62, 64;" June 28, 1898,
c. 517, 30 Stat., 495.)

In the case of the Choctaws and Chickasaws, as in that of the other
tribes, the scheme of allotments embraced certain restrictions upon
the right of alienation which Congress deemed necessary for the suit-
able protection of the allottees. By virtue of the relation of the United
States to these Indians (Choctaw Nation v. United States, 119 U. S.,
1, 28; United States v. Choctaw Nation and Chickasaw Nation, 179
U. S., 494, 532) and the obligations it has assumed, it is entitled to
invoke the equity jurisdiction of its courts for the purpose of enforcing
these restrictions. The Indian grantors, being represented by the
Government, were not necessary parties, and in the interest of the
convenient administration of justice it was competent to embrace in
one suit a class of transactions	

b
presentino. the same question for deter-

mination. (Heckman v. United States, decided Apr. 1, 1912.)
The question remains whether, in the execution of the conveyances

to the appellants, the restrictions imposed by Congress have been
violated.
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The Dawes Commission, constituted by the act of 1893, entered
into an agreement with the Choctaws and Chickasaws—known as the
Atoka agreement—which was approved by Congress and incor-
porated in section 29 of the act of June 28, 1898 (30 Stat., 505).
There was, however, a supplemental agreement, found in the act of
July 1, 1902 (32 Stat., 641), which contains the restrictions in force
at the time of the conveyances described in the bill.

This supplemental agreement provided that there should be allotted
to each member of the Choctaw and Chickasaw Tribes land equal in
value to 320 acres of the average allottable land of these tribes; and
to each Choctaw and Chickasaw freedman, land equal in value to 40
acres. The scheme defined two classes of cases, (1) allotments made
to members of the tribes, and to freedmen, living at the time of
allotment, and (2) allotments made in the case of those whose names
appeared upon the tribal rolls but who had died -after the ratification
of the agreement and before the actual allotment had been made.

With respect to allotments to living members, it was provided
that the allottee should designate 160 acres of the allotted lands as a
homestead, for which separate certificate and patent should issue.
And the restrictions upon the right of alienation of the allotted lands
are found in paragraphs 12, 13, 15, and 16 of the supplemental agree-
ment, as follows:

12. Each member of said tribes shall, at the time of the selection of his allotment,
designate as a homestead out of said allotment land equal in value to one hundred and
sixty acres of the average allottable land of the Choctaw and Chickasaw nations, as
nearly as may be, which shall be inalienable during the lifetime of the allottee, not
exceeding twenty-one years from the date of certificate of allotment, and separate
certificate and patent shall issue for said homestead.

13. The allotment of each Choctaw and Chickasaw freedman shall be inalienable,
during the lifetime of the allottee, not exceeding twenty-one years from the date of
certificate of allotment.

15. Lands allotted to members and freedmen shall not be affected or encumbered
by any deed, debt, or obligation of any character contracted prior to the time at which
said land may be alienated under this Act, nor shall said lands be sold except as herein
provided.

16. All lands allotted to the members of said tribes, except such land as is set aside
to each for a homestead as herein provided, shall be alienable after issuance of patent
as follows: One-fourth in acreage in one year, one-fourth in acreage in three years, and
the balance in five years; in each case from date of patent: Provided, That such land
shall not be alienable by the allottee or his heirs at any time before the expiration of
the Choctaw and Chickasaw tribal governments for less than its appraised value.

It will be observed that the homestead lands are made inalienable
"during the lifetime of the allottee, not exceedino . 21 years from the
date of certificate of allotment." The period of restriction is thus
definitely limited, and the clear implication is that when the pre-
scribed period expired the lands were to become alienable; that is,
by the heirs of the allottee upon his death, or by the allottee himself
at the end of the 21 years. Thus, with respect to homestead lands,
the supplemental agreement imposed no restriction upon alienation
by the heirs of a deceased allottee. And the reason may be found in
the fact that each member of the tribes—each minor child as well as
each adult, duly enrolled as required—was to have his or her allot-
ment; so that each member was already provided with a homestead
as a part of the allotment, independently of the lands which might be
acquired by descent. On the other hand, the proviso of paragraph
16—which relates to the additional portion of the allotment, or the
so-called "surplus" lands—contains a restriction upon alienation not
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only by the allottee, but by his heirs. Whatever may have been the
purpose, a distinction was thus made with regard to the disposition
by heirs of the homestead and surplus lands respectively.

The question now presented—with regard to the conveyances
made to the appellants—arises in the second class of cases; that is,
where a person whose name appeared upon the rolls died after the
ratification of the agreement and before receiving his allotment. In
this event, provision was made for allotment in the name of the
deceased person, and for the descent of the lands to his heirs. This
is contained in paragraph 22 of the supplemental agreement:

22. If any person whose name appears upon the rolls, prepared as herein provided,
shall have died subsequent to the ratification of this agreement and before receiving
his allotment of land the lands to which such person would have been entitled if living
shall be allotted in his name, and shall, together with his proportionate share of other
tribal property, descend to his heirs according to the laws of descent and distribution
as provided in chapter forty-nine of Mansfield's Digest of the Statutes of Arkansas:
Provided, That the allotment thus to be made shall be selected by a duly appointed
administrator or executor. If, however, such administrator or executor be not duly
and expeditiously appointed, or fails to act promptly when appointed, or for any
other cause such selection be not so made within a reasonable and practicable time
the Commission to the Five Civilized Tribes shall designate the lands thus to be
allotted.

In the cases falling within this paragraph, there is no requirement
for the selection of any portion of the allotted lands as a homestead,
and there is no ground for supposing that it was the intention of
Congress that a provision for such selection should be read into the
paragraph so as to assimilate it to paragraph 12 relating to allot-
ments to living members. While the lands were to be allotted in the
name of the deceased allottee, they passed at once to his heirs, and
as each heir, if a member of the tribe, was already supplied with his
homestead of 160 acres, there was no occasion for a further selection
for that purpose from the inherited lands. No distinction is made
between the heirs; they might or might not be members of the tribe,
and where there were a number of heirs each would take his undivided
share. It is quite evident that there is no basis for implying the
requirement that in each case there should be a selection of a portion
of the allotment as a homestead, and all the lands allotted under
paragraph 22 are plainly upon the same footing. While it appears
from the record that, in the present case, separate certificates of
allotment were issued for homestead and surplus lands, this was
without the sanction of the statute.

In the agreement with the Creek Indians (act of Mar. 1, 1901, 31
Stat., 861, 870) it was provided that in the case of the death of a citi-
zen of the tribe after his name had been placed upon the tribal roll
made by the commission, and before receiving his allotment, the lands
and money to which he would have been entitled, if living, should
descend to his heirs "and be allotted and distributed to them accord-
ingly." The question arose whether in such cases there should be a
designation of a portion of the allotment as a homestead. In an
opinion under date of March 16, 1903, the then Assistant Attorney
General for the Interior Department (Mr. Van Devanter) advised
the Secretary of the Interior that this was not required by the statute.
He said:

After a careful consideration of the provisions of law pertinent to the question pre-
sented, and of the views of the Commissioner of Indian Affairs and the Commission
to the Five Civilized Tribes, I agree with the latter that in all cases where allot-

ment is made directly to an enrolled citizen, it is necessary that a homestead be selected
therefrom and conveyed to him by separate deed, but that where the allotment is
made directly to the heirs of a deceased citizen there is no reason or necessity for des-
ignating a homestead out of such lands or of giving the heirs a separate deed for any
portion of the allotment, and therefore advise theadoption of that rule.

It is true that under the Creek agreement, in cases where the ances-
tor died before allotment, the lands were to be allotted directly to the
heirs, while under the Choctaw and Chickasaw agreement the allot-
ment was to be made in the name of the deceased member and.
"descend to his heirs." This, however, is a merely formal dis-
tinction and implies no difference in substance. In both cases the
lands were to go immediately to the heirs and the mere circumstance
that under the language of the statute the allotment was to be made
in -the name of the deceased ancestor instead of the names of the
heirs furnishes no reason for implying a requirement that there
should be a designation of a portion of the lands as homestead.

We have, then, a case where all the allotted lands going to the heirs
are of the same character and there is no restriction upon the right of
alienation expressed in the statute. Had the lands been allotted
in the lifetime of the ancestor, one-half of them, constituting home-
stead, would have been free from restriction upon his death. The
only difficulty springs from the language of paragraph 16, limiting
the right of heirs to sell "surplus" lands. But, on examining the
context, it appears that this provision is part of the scheme for allot-
ments to living members, where there is a segregation of homestead
and surplus lands, respectively. Whatever the policy of such a dis-
tinction which gives a greater freedom for the disposition by heirs of
homestead lands than of the additional lands, there is no warrant
for importing it into paragraph 22 where there is no such segregation.
It would be manifestly inappropriate to imply the restriction in such
cases so as to make it applicable to all the lands taken by the heirs,
and there is no occasion, or authority, for creating a division of the
lands so as to impose a restriction upon a part of them.

There being no restriction upon the right of alienation, the heirs
in the cases involved in this appeal were entitled to make the convey-
ances. The bill alleged that the tracts embraced in these conveyances
were "allotted lands", and certificates . of allotment had been issued.
These Indian heirs were vested with an interest in the property which
in the absence of any provision to the contrary was the subject of
sale. The fact that they were "full-blood" Indians makes no differ-
ence in this case, for at the time of the conveyances in question, heirs
of the full-blood taking under the provisions of paragraph 22 of the
supplemental agreement had the same right of alienation as other
heirs.

It does not appear from the allegations of the bill whether patents
for the lands had been issued to the Indian grantors before the con-
veyances were made. But as the lands had been duly allotted, the
right to patent was established; and there was no restriction in cases
under paragraph 22 upon alienation of the lands prior to the date of
patent. There was undoubtedly a complete equitable interest which,
in the absence of restriction, the owner could convey. (Doe v.
Wilson, 23 How., 457; Crews v. Burcham, 1 Black, 352; Jones v.
Meehan, 175 U. S. 1, 15-18.) And any contention that the convey-
ances were invalid, solely because they were made before the issu-
ance of patent—the lands not being under restriction—would be met
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by the proviso contained in section 19 of the act of April 26, 1906 (34
Stat. 144) :

Provided, further, That conveyances heretofore made by members of any of the Five
Civilized Tribes subsequent to the selection of allotment and subsequent to removal
of restriction, where patents thereafter issue, shall not be deemed or held invalid
solely because said conveyances were made prior to issuance and recording or delivery
of patent or deed; but this shall not be held or construed as affecting the validity or
invalidity of any such conveyance, except as hereinabove provided; and every deed
executed before, or for the making of which a contract or agreement was entered into
before the removal of restrictions, be and the same is hereby, declared void.

We are therefore of the opinion that the_ bill is without equity as
against the appellants for the reason that the conveyances were not
executed in violation of any restrictions imposed by Congress, and
that the demurrer should have been sustained upon this ground.
It follows that, with respect to the appellants, the decree of the
circuit court of appeals must be reversed and that of the circuit court
affirmed.

It is so ordered.

ALFRED F. GOAT ET AL., APPELLANTS, v. THE UNITED STATES.

Supreme Court of the United States. No. 405.—October term, 1911.
Appeal from the United States Circuit Court of Appeals ?or the
Eighth Circuit. April 29, 1912.

Mr. Justice HUGHES delivered the opinion of the court:
The question presented by this appeal is with respect to the right

of Seminole freedmen to convey the lands allotted to them in severalty
pursuant to the act of July 1, 1898, c. 542 (30 Stat., 567). The
United States sued to cancel conveyances alleged to have been made
contrary to the statute. Demurrer to the bill was sustained by the
circuit court, and its judgment was reversed by the circuit court of
appeals. (United States v. Allen, and similar cases, 179 Fed., 13.)
So far as the demurrer contested the capacity of the United States to
bring a suit of this character, the case stands upon the same footing,
in all material respects, as that of Heckman v. United States, decided
April 1, 1912, and the right of the United States to enforce such
restrictions as may have been imposed upon the alienation of the
allotted lands is no longer open to dispute.

The inquiry must be, What are the restrictions in the case of allot-
ments to Seminole freedmen, and have they been violated ?

As to each of the tracts of land in question, it was alleged:
And your orator further shows that each of the tracts of land hereinafter, in para-

graph numbered six, described is situated in the eastern district of Oklahoma, and was,
at the time of the transactions of sale or incumbrance mentioned in that paragraph,
allotted lands of the members of the Seminole Tribe of Indians, allotted to freedman
members of said tribe, and none were lands which had been patented to individuals
at the time of the transactions in question ; that they were not lands of heirs of allottees;
that all contracts for the sale, disposition of any of said allotments prior to the date of
patent were expressly, declared by law, to be void; that this law applied to all allot-
ments of Seminole lands not inherited from allottees; that accordingly, defendants had
knowledge and were, by said law, put upon inquiry and notice as to the inalienability
of said unpatented lands, and had notice accordingly that the particular tracts had
not been patented, any such patenting being a matter of public record and of public
action; that moreover, the unpatented condition of said allotted lands was notorious
and of common knowledge, since none of the Seminole allotted lands have been pat-
ented; and that other public laws of Congress and public agreements imposed further
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restrictions upon the transfer and incumbrance of the particular lands herein, in para-
graph six, described, belonging to the particular class of tribal members herein men-
tioned, in addition to those arising from the absence of patenting, and these restrictions
were known, notified, and notorious in like manner.

While it appears that a large number of conveyances are involved in
the suit, only two are specifically described in the printed record on
this appeal, the descriptions of the others, as set forth in the bill, hav-
ing been omitted by stipulation. In the two cases particularly men-
tioned, the conveyances were made in August, 1906, and March, 1907.
It is not stated whether the lands, embraced therein, were homestead
or so-called "surplus" lands, but it is conceded in argument that they
were of the latter class. The Government says in its brief:

In the printed record it happens that the transactions set out include only- lands
allotted other than homestead, but other transactions complained of in the bill,
omitted from the printed record for the sake of brevity, include lands allotted as
homesteads as well.

The broad ground is taken by the Government that all conveyances
of the lands allotted to members of the Seminole Tribe are void
because made prior to the date of patent.

By the treaty of 1832 (7 Stat., 368) the Seminoles relinquished to
the United States their claim to the lands then occupied in the terri-
tory of Florida and agreed to emigrate to the lands assigned to the
Creeks west of the Mississippi, it bemg understood that an additional
extent of territory proportioned to their numbers should "be added
to the Creek country," and that they should be received "as a con-
stituent part of the Creek Nation." Provision to this effect was made
in the Creek treaty of 1833 (7 Stat., 417, 419), which was satisfactory
to the Seminoles, and territory was assigned to them accordingly.
(7 Stat., 423.) There were further agreements in 1845 (9 Stat., 821)
and in 1856 (11 Stat., 699). In 1866 -(14 Stat., 755), lands which had
been ceded to the Seminoles by the Creeks were conveyed to the
United States at a stipulated price; and the United States, having
obtained from the Creeks the westerly half of their lands, granted to
the Seminoles a tract of 200,000 acres, which was to constitute the
national domain of the latter. Subsequently, the United States pur-
chased for the Seminoles another tract, on the east, consisting of
175,000 acres. (Acts of Mar. 3, 1873, 17 Stat., 626; Aug. 5, 1882,
22 Stat., 265.) It was provided in the treaty of 1866, inasmuch as
there were among the Seminoles "many persons of African descent
and blood, who have no interest or property in the soil and no recog-
nized civil rights," that "these persons and their descendants, and
such other of the same race as shall be permitted by said nation to
settle there, shall have and enjoy all the rights of native citizens, and
the laws of said nation shall be equally binding upon all persons of
whatever race or color who may be adopted as citizens or members of
said tribe."

Pursuant to the policy of allotting tribal lands among the individual
members of the Five Civilized Tribes (act of Mar. 3, 1893, c. 209, 27
Stat., 645), an agreement was made by the Dawes Commission with
the Seminoles on December 16, 1897, which was ratified by the act
of July 1, 1898. This agreement provided (30 Stat., 567):

All lands belonging to the Seminole Tribe of Indians shall be divided into three
classes, designated as first, second, and third class; the first class to be appraised
at five dollars, the second class at two dollars and fifty cents, and the third class at
one dollar and twenty-five cents per acre, and the same shall be divided among the
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members of the tribe so that each shall have an equal share thereof in value, so far
as may be, the location and fertility of the soil considered; giving to each the right
to select his allotment so as to include any improvements thereon owned by him
at the time; and each allottee shall have the sole right of occupancy of the land so
allotted to him	

b
durin, the existence of the present tribal government, and until

the members of said tribe shall have become citizens of the United States. Such
allotment shall be made under the direction and supervision of the Commission to
the Five Civilized Tribes in connection with a representative appointed by the
tribal government; and the chairman of said commission shall execute and deliver
to each allottee a certificate describing therein the land allotted to him.

All contracts for sale, disposition, or encumbrance of any part of any allotment
made prior to date of patent shall be void.

Leases by allottees were permitted upon certain conditions.
The deeds of the allotted lands were to be executed at the termina-

tion of the tribal government, and each allottee was to designate 40
acres which, by the terms of the deed, should be inalienable and non-
taxable as a homestead in perpetuity. The provision on this sub-
ject was as follows :

When the tribal government shall cease to exist the principal chief last elected
by said tribe shall execute, under his hand and the seal of the nation, and deliver
to each allottee a deed conveying to him all the right, title, and interest of the said
nation and the members thereof in and to the lands so allotted to him, and the Sec-
retary of the Interior shall approve such deed, and the same shall thereupon operate
as relinquishment of the right, title, and interest of the United States in and to the
land embraced in said conveyance, and as a guarantee by the United States of the
title of said lands to the allottee; and the acceptance of such deed by the allottee
shall be a relinquishment of his title to and interest in all other lands belonging to
the tribe, except such as may have been excepted from allotment and held in com-
mon for other purposes. Each allottee shall designate one tract of forty acres, which
shall, by the terms of the deed, be made inalienable and nontaxable as a homestead
in perpetuity.

A supplemental agreement was made with the Seminoles on October
7, 1899, ratified on June 2, 1900 (31 Stat., 250), which provided for
the enrollment of children born to Seminole citizens to and including
December 31, 1899, and all Seminole citizens then living, and also
that if any member of the tribe should die after that date the lands,
money, and other property to which he would be entitled if living
should descend to his heirs.

The act of March 3, 1903, c. 994, section 8 (32 Stat., 982, 1008),
contained the following provisions as to the duration of the tribal
government, the execution, delivery, and recording of deeds and the
inalienability of homesteads:

SEC. 8. That the tribal government of the Seminole Nation shall not continue
longer than March fourth, nineteen hundred and six: Provided, That the Secretary
of the Interior shall at the proper time furnish the principal chief with blank deeds
necessary for all conveyances mentioned in the agreement with the Seminole Nation
contained in the act of July first, eighteen hundred and ninety-eight (Thirtieth
Statutes, page five hundred and sixty-seven), and said principal chief shall execute
and deliver said deeds to the Indian allottes as required by said act, and the deeds
for allotment, when duly executed and approved, shall be recorded in the office of
the Dawes Commission prior to delivery and without expense to the allottee until
further legislation by Congress, and such records shall have like effect as other public
records: Provided further, That the homestead referred to in said act shall be inalien-
able during the lifetime of the allottee, not exceeding twenty-one years from the date
of the deed for the allotment. A separate deed shall be issued for said homestead,
and during the time the same is held by the allottee it shall not be liable for any
debt contracted by the owner thereof.

The restriction upon the alienation of homestead lands applied as
well to the freedmen as to the other allottees; but it was removed
with respect to the freedmen by the act of May 27, 1908, c. 199 (35

INDIAN LANDS IN OKLAHOMA. 	 25

Stat., 312). This statute, in fixing the status-after 60 days from
the date of the act 	 of the lands of allottees of the Five Civilized
Tribes theretofore or thereafter allotted, provided:

All lands, including homesteads, of said allottees enrolled as intermarried whites,
as freedmen, and as mixed-blood Indians having less than half Indian blood, includ-
ing minors, shall be free from all restrictions.

The present bill was filed on July 23, 1908, and the conveyances
it assails were executed before this provision of the act of 1908
became operative. Previous conveyances were not validated by
the statute, but, on the contrary, it declared any attempted alienation
or incumbrance of allotted lands, prior to the removal of restrictions,
to be void. (Sec. 5, id., 313.) It follows that the instruments
described in the bill, in so far as they may have purported to con-
vey homestead lands, were executed in violation of law and the Gov-
ernment was entitled to have them set aside.

The "surplus" lands were embraced in the general restriction con
tained in the agreement of December 16, 1897, ratified by the act of
July 1, 1898, that "all contracts for sale, disposition, or incumbrance
of any part of any allotment-made prior to date of patent shall be
void." Apart from the provisions as to leases, this was the only
restriction upon the alienation of surplus lands imposed by that
agreement, and no further restriction applicable to the freedmen
allottees was placed upon such lands by subsequent statute.

The situation with respect to the Seminole allotments may be briefly
stated. The Commissioners to the Five Civilized Tribes found little
difficulty in preparing the rolls of the Seminoles or in making the allot-
ments. The enrollment following the ratification of the agreement of
1897 was begun in July, 1898, and was finished in August of that year.
The rolls containing the additional names, provision for which was
made by the supplemental agreement of 1899, were forwarded to the
department in December, 1900, and were approved by the Secretary of
the Interior on April 2, 1901. (Reports of Commission to Five Civil-
ized Tribes, 1900, p. 12; 1901, p. 30.) In June, 1901, the commission
undertook the making of allotments and this was practically com-
pleted at an early date. In their report for 1903 (pp. 36, 37) the
commissioners said:

The last annual report of the commission showed the completion of allotment in the
Seminole Nation, save as to the recording of a small number of allotments, and the
issuance of certificates therefor, which was finished early in the past year.

Subsequently there were additional allotments to after-born
children in accordance with the act of March 3, 1905 (33 Stat., 1071).
As already noted, the allottees were to receive their deeds on the expira-
tion of the tribal government which, b - the act of 1903, was not to
continue longer than March 4, 1906. By joint resolution of March 2,
1906, Congress provided for the continuance of "the tribal existence
and the present tribal governments" of the Five Civilized Tribes "in
full force and effect for all purposes under existing laws," until all the
property of the tribes should be distributed (34 Stat., 822); and by the
act of April 26, 1906, they were continued "until otherwise provided
by law" (sec. 28, 34 Stat., 137, 148). While the duration of the tribal
government was thus extended, the last mentioned statute expressly
authorized the principal chief of the Seminoles meanwhile, that is,
before its termination, to execute deeds to allottees. (Sec. 6, id., 139.)
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These deeds, however, had not been delivered at the time of the
conveyances in question. None of the lands, says the bill, had been
patented to individuals, and they were not lands of heirs of allottees

It is urged that the time for the issuance of patents was fixed as the
4th of March, 1906, and that in law they will be deemed to have
been delivered on that date or within a reasonable time thereafter;
that although provision was made for the continuance of the tribal
government, there was likewise authority for the delivery of the deeds
prior to its termination. The contention that the restriction was thus
removed can not be sustained. The agreement of 1897 did not fix a
definite time for the termination of the tribal government, and while
the act of 1903 set a limit to its existence, Congress was competent to
extend it. This was done, and the mere authorization of the execu-
tion of patents before the tribal government ceased to exist, can not be
regarded as a repeal of the explicit provision that contracts for the sale
or encumbrance of the allotted lands prior to the date of patent should
be void. The one did not override the other; they could stand
together.

But, in 1904—after the allotments to the Seminoles had been
made—the restrictions upon the alienation by adult allottees of the
Five Civilized Tribes, who were not of Indian blood, of lands other
than homesteads were removed. The provision was as follows (act of
Apr. 21, 1904, c. 1402, 33 Stat., 189, 204):

And all the restrictions upon the alienation of lands of all allottees of either of the
Five Civilized Tribes of Indians who are not of Indian blood, except minors, are
except as to homesteads, hereby removed, and all restrictions upon the alienation of
all other allottees of said tribes, except minors, and except as to homesteads, may,
with the approval of the Secretary of the Interior, be removed under such rules and
regulations as the Secretary of the Interior may prescribe, upon application to the
United States Indian agent at the Union Agency in charge of the Five Civilized
Tribes, if said agent is satisfied upon a full investigation of each individual case that
such removal of restrictions is for the best interest of said allottee. The finding of the
United States Indian agent and the approval of the Secretary of the Interior shall be
in writing and shall be recorded in the same manner as patents for lands are recorded

This statute undoubtedly applied to allottees of the Seminole Nation,
as one of the Five Civilized Tribes, and the enrolled freedmen of that
tribe, according to the classification of the commission in making theth(
rolls, fell within the description of allottees "not of Indian blood."
The freedmen were persons of African descent—embracing former
slaves and their descendants—who had been admitted to the rights of
native citizens under the treaty of 1866. (Report of Dawes Commis-
sion, 1898, pp. 11, 13.) While the law did not prescribe that a sepa-
rate roll of freedmen should be made in the case of the Seminoles, the
commission in fact made one. As to this they said in their report for
1898 (p. 13), referring to the Seminoles:

Indeed, it is essentially a nation of full-bloods, save as to its colored citizens, who
under treaty provision, are on an equal footing with the citizens by blood. About
one-third of the citizens of the Seminole Nation are freedmen, and while the law does
not specifically require a separate roll of each of these classes, the commission's data
will enable it to so separate them.

Accordingly the freedmen in the rolls of the Seminoles, upon which
the allotments were based, appear as a class distinct from the citizens
by blood. (Final Rolls of Citizens and Freedmen of the Five Civil-
ized Tribes, pp. 615, 627.) And the Commissioner to the Five Civilized
Tribes in his report for 1908 (p. 7), in stating the total number of the
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enrolled Seminoles, with the degree of blood of each, gives the number
of the citizens of full-blood and of mixed-blood, three-fourths or more,
one-half to three-fourths, and less than one-half blood, and then the
number of the enrolled freedmen as a separate group. The bill does
not allege that the allottees in question had any Indian blood, but
describes them simply as "freedmen members of said tribe," and in
the specifications of the conveyances which appear in the record the
grantors are named as Seminole freedmen whose names are on the
freedmen roll. The import of the allegation, then, is that these
grantors were not of Indian blood, and, so far as they were adults,
they came within the provision of the act of 1904, removing restric-
tions upon the alienation of surplus lands.

These adult grantors stood in precisely the same position after the
act of 1904 as though they had received their allotments without
any restriction upon their right to alienate the interest thus acquired.
It is insisted, however, that this interest was not of such a character
as to be susceptible of transfer. This is not a tenable proposition.
Stress is laid upon the provision in the agreement of 1897 that each
allottee should have "the sole right of occupancy of the land so
allotted to him." But it is not to be supposed that by this form of
words Congress intended in the case of the Seminoles to provide that,
by virtue of the allotment, the member of the tribe should receive an
interest of a different nature from that received by allottees of other
tribes. The lands were allotted to the members of the tribe in_sev-
eralty, so that each should have his distinct portion. The allotments
constituted their respective shares of the tribal property, set apart
to them as such, and while the execution of the deeds was deferred,
each had meanwhile a complete equitable interest in the land allotted
to him. The nature of the allottee's interest is sufficiently shown by
other provisions of the agreement of 1897, as ratified by Congress, and
by statutes in pare materia. In the agreement it was provided that
any allottee might lease his allotment on certain conditions. With
respect to the town site of Wewoka, which was to be controlled and
disposed of according to the provisions of the act of the general council
of the Seminole Nation of April 23, 1897, it was provided that on
extinguishment of the tribal government deeds should issue "to
owners of lots" as in the case of allottees. The interest of the allottee
was a descendible interest. By the supplemental agreement of 1900,
in the case of the death of a member of the tribe after December 31,
1899, the lands "to which he would be entitled if living" were to
descend to his heirs. Section 5 of the act of April 26, 1906, relating
to "patents or deeds to allottees in any of the Five Civilized Tribes"
to be thereafter issued, thus including those to be issued to the Seminole
allottees, provided that if any such allottee should die before the deed
became effective the title to the lands described therein should "inure
to and vest in his heirs," and further, that "in case any allottee shall
die after restrictions have been removed, his property shall descend
to his heirs or his lawful assigns as if the patent or deed had issued to
the allottee during his life" (34 Stat., 138) ; and section 19 of that act
contained a proviso declaring that conveyances theretofore made "by
members of any of the Five Civilized Tribes subsequent to the selec-
tion of allotment and subsequent to removal of restriction, where
patents thereafter issue, shall not be deemed or held invalid solely
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because said conveyances were made prior to issuance and recording
or delivery of patent or deed."

The inalienability of the allotted lands was not due to the quality
of the interest of the allottee, but to the express restriction imposed.
Their equitable interest was one which in the absence of restriction
they could convey. Doe v. Wilson, 23 How., 457; Crews v. Burcham,
1 Black, 352; Barney v. Dolph, 97 U. S., 652, 656; Jones v. Meehan,
175 U. S., 1, 15-18; Godfrey v. Iowa Land & Trust Co., — Okla. —,
95 Pac. Rep., 792; Mullen v. United States, decided April 15, 1912.)
And hence, on the removal of the restrictions upon alienation, the
adult allottees not of Indian blood were entitled to convey their
surplus lands. So far as the bill assails such conveyances it is without
equity.

As all the conveyances made to the appellants are not particularly
described in the printed record before this court, it is impossible to
specify those which were lawful and those which were obnoxious to
the statute. We are of opinion (1) that the bill should be sustained
so far as it relates to conveyances of homestead lands; (2) that it
should also be sustained to the extent that it is directed against con-
veyances of surplus lands made by freedmen allottees who were
minors and thus excepted from the provision of the act of April 21,
1904, and those made by adult allottees prior to that date; and (3)
that so far as the bill relates to conveyances of surplus lands made by
adult freedmen allottees subsequent to April 21, 1904, it should be
dismissed.

The judgment of the circuit court of appeals will therefore be
affirmed, with the modification that the cause shall proceed in con-
formity with this opinion.

It is so ordered.

THE DEMING INVESTMENT CO., APPELLANT, V. THE UNITED STATES.

Supreme Court of the United States. No. 434.—October Term, 1911.
Appeal from the United States Circuit Court of Appeals for the
Eighth Circuit. April 29, 1912.

Mr. Justice HUGHES delivered the opinion of the court:
The United States sought by this suit to cancel certain deeds and

mortgages of lands allotted to members of the Seminole' Tribe of
Indians. The judgment 'of the circuit court, sustaining demurrers to
the bill, was reversed by the circuit court of appeals. (United States
v. Allen, and similar cases, 179 Fed., 13.)

The suit was brought on July 22, 1908, and embraced several con-
veyances to distinct grantees. This appeal is prosecuted—under sec-
tion 3 of the act of June 25, 1908, c. 408 (36 Stat., 837)—by only one of
the defendants, the Deming Investment Co., of Oklahoma City.

The bill attacks mortgages made to this appellant, by others than
the allottees, during the months of August, October, and December,
1906. It is alleged that they were attempted encumbrances of allotted
lands of members of the Seminole Tribe; that none of these lands had
been patented to individuals at the time of the transactions; and that
all contracts for the sale, disposition, and incumbrance of the lands
prior to the date of patent were expressly declared by law to be void.
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(Agreement of Dec. 16, 1897, ratified by the act of July 1, 1898, c. 542,

')lie appellant states that "each conveyance only involves
30 In tiatts

. , brief t
the surplus allotment and not the homestead of the particular allot-
tee," a statement which we do not understand the Government to
challenge so far as the mortgages to the appellant are concerned. The
bill does not allege that these mortgages, or any of them, embraced
hoNmeerstiesad lands.

it alleged in the bill that any of the allottees whose allotments
had been mortgaged to the appellant were of Indian blood, but the
lands are described as those which had been allotted to Seminole freed-
men whose names appear upon the freedmen rolls of that tribe. Upon
the allegations of the bill, these allottees, so far as they were adults,
must be held to come within the provision of the act of April 21, 1904,
c. 1402 (33 Stat., 189, 204), which removed all restrictions upon
alienation by adult allottees not of Indian blood with respect to their
surplus lands; and, by virtue of the allotment, they had an interest in
the allotted lands which on the removal of the restriction they were
entitled to convey. (Goat v. United States, decided this day.)

Minors were excepted from this enabling provision of the act of 1904;
and in one instance the mortgage is described as covering a portion of
the allotment of a minor freedman allottee, Ellen Sango, age 17: In
this, as in other cases, the age of the allottees is given apparently as of
the time when the mortgage was executed. The dates of the convey-
ances made by the allottees are not set forth.

Upon the authority of Goat v. United _States, supra, the bill, with
respect to the appellant, should be sustained so far as it relates to
mortgages covering lands which had been conveyed by minor allottees
or by adult allottees before April 21, 1904; and it should be dismissed
as to the surplus lands conveyed by adult freedmen allottees subse-
quent to that date. The judgment of the circuit court of appeals is
affirmed, with the modification that the cause shall proceed in con-
formity with this opinion.

It is so ordered.

GEORGE W.- CHOATE ET AL., PLAINTIFFS IN ERROR, V. M. F. TRAPP,
SECRETARY OF THE STATE BOARD OF EQUALIZATION, ET AL.

Supreme Court of the United States. No. 809.—October term, 1911.
In error to the Supreme Court of the State of Oklahoma. May 13,
1912.

Mr. Justice LAMAR delivered the opinion of the court:
The 8,000 plaintiffs in this case are members of the Choctaw and

Chickasaw Tribes. Each of them holds a patent to 320 acres of
allotted land issued under the terms of the Curtis Act (30 Stat., 507),
which contained a provision "that the land should be nontaxable"
for a limited time. Before the expiration of that period the officers
of the State of Oklahoma instituted proceedings with a view of assess-
ing and collecting taxes on these lands lying within that State. The
plaintiffs' application for an injunction was denied.

In order to understand the issues presented by the writ of error,
it is necessary to refer, as briefly as possible, to certain well-known
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facts, and to material portions of lengthy statutes, under which the
tribal property of the Choctaws and Chickasaws was divided in sev-
eralty among their members.

The Five Civilized Tribes owned immense tracts of land in territory
that is now embraced within the limits of the State of Oklahoma.
The legal title was in the tribes for the common use of their members.
But the fact that so extensive an area was held under a system that
did not recognize private propert y in land, presented a serious obstacle
to the creation of the State which Congress desired to organize for the
Government and development of that part of the country. And with
a view of removing these difficulties it provided (27 Stat. L., 645) for
the appointment of the Dawes Commission, authorizing it to enter
into negotiations with these tribes for the extinguishment of their
title, either by cession to the United States or by allotment, in sev-
eralty, among their members. As might have been anticipated, the
commission found that many of the Indians were greatly opposed to
any change. "Some of them held passionately to their institutions
from custom and patriotism, and others held with equal tenacity
because of the advantages and privileges they enjoyed. ' (20 H. R.
Doc., 1903-4, p. 1.) After several years of negotiations their opposi-
tion was so far overcome that provisional agreements were made
which contemplated most radical changes in the political and prop-
erty rights of the Indians.

On April 23, 1897, the Dawes Commission and the Choctaw and
Chickasaw representatives made what is known as the Atoka agree-
ment. It was incorporated bodily into the Curtis Act of June 28,
1898 (30 Stat. L., 505) and was modified by the act of July, 1902 (32
Stat., 657).

These two acts, containing what is known as the Atoka agreement
and the supplemental agreement, provided that Indian laws and
courts should be at once abolished; that there should be an enroll-
ment of all the members of the tribes; and that the members of the
two tribes should become citizens of the United States.

It was also provided, as appears from extracts copied in the mar-
gin ,1 that each member of the tribe should have allotted to him his

1 That all the lands allotted shall be nontaxable while the title remains in the original allottee, but not to
exceed 21 years from date of patent, and each allottee shall select from his allotment a homestead of 160 acres,
for which he shall have a separate patent, and which shall be inalienable for 21 years from date of pat-
ent. * * * The remainder of the lands allottea to such members shall be alienable for a price to be actu-
ally paid * * * one-fourth in one year, one-fourth in three years, and the balance of said alienable
lands in five years from date of patent. * * * The United States shall put each allottee in possession of
his allotment. * * * That, as soon as practicable after the completion of said allotment, the chiefs of
the two nations shall deliver to each of the allottees patents conveying to him all the right, title, and interest

.of the Choctaws and Chickasaws in and to the land which shall have been allotted to him in conformity
with the requirements of this agreement. * * * Said patent shall be framed in accordance with the pro-
visions of this agreement. * * * And the acceptance of his patent by said allottee shall be operative as
an assent on his part to the allotment and conveyance of all the lands of the Choctaws and Chickasaws in
accordance with the provisions of this agreement, and as a relinquishment of all his right, title, and interest
in and to any and all parts thereof, excepting the land embraced in said patent, and excepting also his inter-
est in the proceeds of all lands, coal and asphalt herein excepted from allotment. (Atoka agreement, 30
Stat., 507.)

There shall be allotted to each member of the Choctaw and Chickasaw Tribes, as soon as practicable after
the approval by the Secretary of the Interior of his enrollment as herein provided, land equal in value to
320 acres of the average allottable land of the nation. * * * Each member of said tribes shall at the time
of the selection of his allotment, designate as a homestead out of the said allotment land equal in value to
160 acres of the average allottable land of the Choctaw and Chickasaw Nation, as near as may be, which
shall be inalienable during the lifetime of the allottee, not exceeding 21 years from the date of the certificate
of allotment, and a separate certificate and patent shall issue for said homestead. (642.)

All lands allotted to the members of said tribes, except such land as is set aside to each for a homestead as
herein provided, shall be inalienable after the issuance of patent as follows:

One-fourth in acreage in one year, one-fourth in acreage in three years, and the balance in five years; in
each case from the date of patent; provided that such land shall not be alienable by allottee, or his heirs, at
any time before the expiration of the Choctaw and Chickasaw tribal go yernment for less than its appraised
value. (643.)

share of the land—all of which "shall be nontaxable while the title
remains in the original allottee;" that a part of the land could be sold
after one year and all of it sold after five years; that the patents issued
to the allottee "should be framed in conformity with the provisions
of the agreement," and that the acceptance of such patent should be
operative as an assent on his part to the allotment of all land of the
tribes in accordance with the provisions of the agreement and as a
relinquishment of all his interest in other parts of the common
property.

The complaint does not state when the plaintiffs received their pat-
ents, but the report of the Dawes Commission for the year ending
June 1, 1904 (20 H. R. Doc. 27-42), shows that the enrollment and
allotment had so far progressed as to make it fair to assume that most,
if not all, of the patents had been issued, and that much of the land
was alienable and all of it was nontaxable when, on November 16,
1907, Oklahoma was admitted into the Union, the constitution of
that State provided that all existing rights should continue as if no
change in government had taken place, and that property exempt
from taxation by virtue of treaties and Federal laws should so remain
during the force and effect of such treaties or Federal laws.

No taxes were assessed against the lands of the plaintiffs for the year
1907, but on May 27, 1908 (35 Stat. L., 312), Congress passed a general
act removing restrictions from the sale and encumbrance of land held
by Indians of the class to which the plaintiffs belong. Another sec-
tion provided that lands from which restrictions had been removed
should be subject to taxation.

Thereupon proceedings were instituted by the State of Oklahoma
with a view of assessing the plaintiffs' lands for taxes. This they
sought to enjoin, but their complaint was dismissed on demurrer.
The case was carried to the supreme court of the State which held that
Oklahoma was not a party to any contract with the Indians; that the
United States, by virtue of its governmental power over the Indians,
could have substituted title in severalty for ownership in common
without plaintiffs' consent and that, for want of a consideration, the
provision that the land should be nontaxable was not a contract, but
a mere gratuity which could be withdrawn at will. The court there-
upon overruled plaintiffs' contention that they had a vested right of
exemption which prevented the State from taxing the land at this
time and dismissed their suit.

1. There are many cases, some of which are cited in the opinion of
the Supreme Court of Oklahoma (Thomas v. Gay, 169 U. S., 271;
Lone Wolf v. Hitchcock, 187 U. S., 565), recognizing that the plenary
power of Congress over the Indian Tribes and tribal property can not
be limited by treaties so as to prevent repeal or amendment by a later
statute. The tribes have been regarded as dependent nations, and
treaties with them have been looked upon not as contracts, but as
public laws which could be abrogated at the will of the United States.

This sovereign and plenary power was exercised and retained in all
the dealings and legislation under which the lands of the Choctaws
and Chickasaws were divided in severalty among the members of the
tribes. For although the Atoka agreement is in the form of a con-
tract it is still an integral part of the Curtis Act, and, if not a treaty,
is a public law relating to tribal property, and as such was amendable
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and repealable at the 'will of Congress. But there is a broad distinc-
tion between tribal property and private property, and between the
power to abrogate a statute and the authority to destroy rights
acquired under such law. (Reichert v. Felps 6 Wall., 160.) The
question in this case, therefore, is not whether the plaintiffs were
parties to the Atoka agreement, but whether they had not acquired
rights under the Curtis Act which are now protected by the
Constitution of the United States.

2. The individual Indian had no title or enforcible right in the tribal
property. But as one of those entitled to occupy the land he did have
an equitable interest, which'Congress recognized and which it desired
to have satisfied and extinguished. The Curtis Act was framed with
a view of having every such claim satisfactorily settled. And though
it provided for a division of the land in severalty, it offered a patent of
nontaxable land only to those who would relinquish their claim in the
other property of the tribe formerly held for their common use. For
the Atoka agreement, after declaring that "all land allotted should
be nontaxable," stipulated further that each enrolled member of the
tribes should receive a patent framed in conformity with the agree-
ment, and that each Choctaw and Chickasaw who accepted such
patent should be held thereby to assent to the terms of this agreement
and to relinquish all of his right in the property formerly held in
common.

There was here, then, an offer of nontaxable land. Acceptance by-
the party to whom the offer was made, with the consequent relin-
quishment of all claim to other lands furnished a part of the considera-
tion, if, indeed, any was needed, in such a case, to support either the
grant or the exemption. (Wisconsin, etc., R. R. v. Powers, 191 U. S.,
386. Home v. Rouse, 8 Wall., 437; Tomlinson v. Jessup, 15 Wall.,
458.) Upon delivery of the patent the agreement was executed, and
the Indian was thereby vested with all the right conveyed by the
patent, and, like a grantee in a deed poll, or a person accepting the
benefit of a conveyance, bound by its terms, although it was not
actually signed by him. (Keller v. Ashford, 133 U. S., 621; Hendricks
v. Lindsay, 93 U. S., 143.)

As the plaintiffs were offered the allotments on the conditions
proposed; as they accepted the terms and, in the relinquishment
of their claim, furnished a consideration which was sufficient to
entitle them to enforce whatever rights were conferred, we are
brought to a consideration of the question as to what those rights
were.

3. On the part of the State it is argued that there was, in fact,
no tax exemption, but that that provision was only intended to
guard absolutely against alienation of the land, whether for taxes,
or at judicial sale, or by private contract. In other words, it is
said that the tax exemption was only an additional prohibition
against a sale, so that when the restrictions against alienation were
removed by the act of 1908 (35 Stat., 312), the provision as to non-
taxability went as a necessary part thereof.

But the exemption and nonalienability were two separate and
distinct subjects. One conferred a right and the other imposed a
limitation. The defendant's argument also ignores the fact that,
in this case, though the land could be sold after 5 years it might
remain nontaxable for 16 years longer, if the Indian retained title
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during that length of time. Restrictions on alienation:were removed
by lapse of time. He could sell part after 1 year, a part after 3 years
and all except homestead after 5 years. The period of exemption
was not coincident with this 5-year limitation. On the contrary, the
privilege of nontaxability might last for 21 years, thus recognizing
that the two subjects related to different periods and that neither
was dependent on the other. The right to remove the restriction was
in pursuance of the power under which Congress could legislate as
to the status of the ward and lengthen or shorten the period of dis-
ability. But the provision that the land should be nontaxable was
a property right, which Congress undoubtedly had the power to grant.
That right fully vested in the Indians and was binding upon Okla-
homa. (Kansas Indians, 5 Wall., 737 (1), 756; United States v.
Rickert, 188 U. S., 432.)

4. The record contains no copy of any of the patents under which
the plaintiffs hold. But the act provided that they should be framed
in conformity with the Atoka agreement. Those who signed the
patent could not convey more rights than were granted by that
part of the Curtis Act, nor could they, by omission, deprive the
patentee of any exemption to which he was thereby entitled. The
patent and the legislation of Congress must be construed together,
and when so construed they show that Congress, in consideration
of the Indians' relinquishment of all claim to the common property,
and for other satisfactory reasons, made a grant of land which
should be nontaxable for a limited period. The patent issued
in pursuance of those statutes gave the Indian as good a title to
the exemption as it did to the land itself. Under the provisions
of the fifth amendment there was no more power to deprive him
of the exemption than of any other right in the property. No
statute would have been valid which reduced his fee to a life estate,
or attempted to take from him 10 acres, or 50 acres, or the timber
growing on the land. After he accepted the patent the Indian
could not be heard, either at law or in equity, to assert any claim
to the common property. If he is bound, so is the tribe and the
Government when the patent was issued.

5. It is conceded that no right which was actually conferred on
the Indians can be arbitrarily abrogated by statute. But as it is
claimed that he, in fact, acquired no valid exemption, since it stands
on a different footing from the grant of the land itself; and that,
though the provision of nontaxability added to the value of the
property, it can be Withdrawn because, if not a gratuity, it is at least
subject to the general rule that tax exemptions are to be strictly
construed and are subject to repeal unless the contrary clearly appears.
Welch v. Cook (97 U. S., 541); Christ Church v. Philadelphia (24
How., 300; Wisconsin, etc., R. R. v. Powers (191 U. S., 379); Tucker
v. Ferguson (22 Wall., 527); West Wisconsin Ry. v. Board of Super-
visors (93 U. S., 595) are cited in support of this proposition. Some
of these cases construe general statutes containing, not a grant,
but an offer of exemption to such companies as should do certain
work or build certain lines of road before a given date. They hold
that a statute making such an offer rt. -light be repealed even as against
those companies which actually built in reliance on its terms. But
these rulings are based on the theory that "the legislature was not

S. Doc. 690, 62-2----3
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making promises, but framing a scheme of public revenue and
public improvement." (Wisconsin, etc. v. Powers, 191 U. S., 387.)
The companies gave nothing and the State received nothing in
exchange for the offer. _  was no consideration moving from
one to the other. Suc exemption was a mere bounty, valuable
as long as the State chose to concede it, but as tax exemptions are
strictly construed, it could be withdrawn at any time the State
saw fit.

6. But in the Government's dealings with the Indians the rule
is exactly the contrary. The construction, instead of being strict,
is liberal; doubtful expressions, instead of being resolved in favor
of the United States, are to be resolved in favor of a weak and defense-
less people, who are wards of the Nation, and dependent wholly
upon its protection and good faith. This rule of construction has
been recognized, without exception, for more than a hundred years
and has been applied in tax cases.

For example, in Kansas Indians (5 Wall., 737, 760) the question
was whether a statute prohibiting levy and sale of Indian lands
prevented a sale for State taxes. The rule of strict construction
would have compelled a holding that the property was liable. But
Justice Davis, in speaking for the court, said that "enlarged rules
of construction are adopted in reference to Indian treaties. " He
quoted from Chief Justice Marshall, who said that "The language
used in treaties with the Indians shall never be construed to their
prejudice, if words be made use of susceptible of a more extended
meaning * * *". Again, in Jones v. Meehan, (175 U. S. 1), it
was held that "Indian treaties must be construed, not according to
the technical meaning of their words, but in the sense in which
they would naturally be understood by the Indians. " In view of
the universality of this rule, Congress is conclusively presumed to
have intended that the legislation under which these allotments
were made to the Indians should be liberally construed in their
favor in determining the rights granted to the Choctaws and
Chickasaws.

The provision that "all land shall be nontaxable" naturally indi-
cates that the exemption is attached to the land—only an artificial rule
can make it a personal privilege. But if there is any conflict between
the natural meaning and the technical construction, if there were
room for doubt, or if there were any question as to whether this was
a personal privilege and repealable, or an incident attached to the
land itself for a limited period, that doubt, under this rule, must be
resolved in favor of the patentee.

The decision in New Jersey v. Wilson (7 Cranch, 164) is directly in
point here and especially as to the quality of the exemption. It
appeared there that the Delaware Indians had claims to lands in that
State lying south of the River Raritan. An agreement for a release
of the claim was made between the commissioners and the Indians,
under which the latter were to receive a conveyance to a large body
of land in fee. The agreement was approved by the State by an ac
which among other things declared that the land "should not here
after be subject to any tax." The Indians after many years sold th
land, and the State subsequently passed a statute repealing th
exemption. This court, speaking by Chief Justice Marshall, held tha

"every requisite to the formation of a contract is found in the pro-
ceedings between the then colony of New Jersey and the Indians.
The subject was a purchase on the part of the Government of exten-
sive claims of the Indians, the extinguishment of which would quiet
the title to a large portion of the province. .A proposition to this
effect was made, the terms stipulated, the consideration agreed upon,
which is a tract of land with the privilege of exemption from taxation;
and then, in consideration of the arrangement previously made, one
of which this act of assembly is stated to be, the Indians executed
their deed of cession. This is certainly a contract clothed with forms
of unusual solemnity. The privilege, though for the benefit of the
Indians, is annexed by the terms which create it, to the land itself,
not to their persons." And it was thereupon held that the right was
not affected by the later statute repealing the exemption. The case
here is much stronger. For the tax exemption, which adds value to
the property, is not perpetual, but is attached to the land only so long
as the Indian retains the title and in no event to exceed 21 years.
It is property and entitled to protection as such, unless the fact that
the owner is an Indian subject to restrictions as to alienation made a
difference.

7. There have been comparatively few cases which discuss the leg-
islative power over private property held by the Indians. But. those
few all recognize that he is not excepted from the protection guaran-
teed by the Constitution. His private rights are secured and enforced
to the same extent and in the same way as other residents or citizens
of the United States. (In re Heff, 197 U. S., 504; Cherokee Nation v.
Hitchcock, 187 U. S., 307; Smith v. Gooddell, 20 Johns. (N. Y.), 188;
Lowrie v. Weaver, 4 McLean, 82; Whirlwind v. Vanderahe, 67 Mo.
App., 628; Taylor v. Drew, 21 Ark., 487.) His right of private prop-
erty is not subject to impairment by legislative action, even while he
is, as a member of a tribe and subject to the guardianship of the
United States as to his political and personal status. This was clearly
recognized in the leading case of Jones v. Meehan. (175 U. S., 1.)
There it appeared that an Indian chief owned in fee land which fronted
on a stream. The chief died, and in 1891 his son and heir, during
the continuance of the tribal organization, let the land to Meehan for
10 years. In 1894 he again let the same property to Jones for 20
years. In that year the Secretary of the Interior was authorized by
Congress to approve the lease to Jones if the latter would increase the
rental. This he did, and with the assent of the Indian and the Sec-
retary of the Interior a lease was made to Jones. In the litigation
which followed Meehan relied on the first contract made in the exer-
cise of the Indian's right of private ownership. Jones relied on that
made under congressional authority, and although the Indian was a
member of the tribe and much more subject to legislative power than
these plaintiffs, the court held that the subsequent act could not
relate back so as to interfere with the right of property which the
Indian possessed and conveyed as an owner in fee, and while Congress
had power to make treaties it could not affect titles already granted
by the treaty itself.

Nothing that was said in Tiger v. Western Investment Co. (221 U. S.,
286) is opposed to the same conclusion here, for that case did not
involve property rights, but related solely to the power of Congress
to extend the period of the Indian's disability. The statute did not
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attempt to take his land or any right, member, or appurtenance
thereunto belonging. It left that as it was. But having regard to
the Indian's inexperience and desiring to protect him against himself
and those who might take advantage of his incapacity, Congress
extended the time during which he could not sell. On that subject,
after calling attention to the fact that "Tiger was still a ward of the
Nation so far as the alienation of these lands was concerned and a
member of the existing Creek Nation," it was said that "incompetent
persons, though citizens, may not have the full right to control their
property," and that there was nothing in citizenship incompatible
with guardianship or with restricting sales by Indians deemed by
Congress incapable of managing their estates.

But there was no intimation that the power of wardship conferred
authority on Congress to lessen any of the rights of property which had
been vested in the individual Indian by prior laws or contracts. Such
rights are protected from repeal by the provisions of the Fifth Amend-
ment.

The constitution of the State of Oklahoma itself expressly recog-
nizes that the exemption here granted must be protected until it is
lawfully destroyed. We have seen that it was a vested property
right which could not be abrogated by statute. The decree refusing
to enjoin the assessment of taxes on the exempt lands of plaintiffs
must therefore be reversed, and the case remanded for further pro-
ceedings not inconsistent with this opinion.

Reversed.

MICHAEL H. GLEASON, MINNIE LOVE, HENRY MCGEE, ET AL., PLAIN-
TIFFS IN ERROR, v. J. I. WOOD, COUNTY TREASURER OF PITTSBURG
COUNTY, OKLAHOMA, ET AL.

No. 575.—OCTOBER TERM, 1911. In error to the Supreme Court of
the State of Oklahoma. May 13, 1912.

Mr. Justice LAMAR delivered the opinion of the court:
The complaint alleges that the plaintiffs are Choctaws owning home-

steads and surplus granted under the terms of the Atoka agreement.
Their applications to enjoin the officers of the State of Oklahoma from
assessing their lands for taxation for the year 1909 was denied. All
of the questions involved are disposed of by the decision in Choate
v. Trapp just rendered. The judgment, therefore, is reversed and the
case remanded with directions for further proceedings not inconsistent
with that opinion.

Reversed.

BESSIE BROWN ENGLISH, PLAINTIFF IN ERROR, v. H. T. RICHARDSON,
COUNTY TREASURER OF TULSA COUNTY.

No. 559.—OCTOBER TERM, 1911. In error to the Supreme Court of
the State of Oklahoma. May 13, 1912.

Mr. Justice LAMAR delivered the opinion of the court:
The plaintiff holds a patent dated December 12, 1902. It was

issued to her as a member of the Creek Nation when the tribal lands
were divided in pursuance of the same general policy as that discussed

in Choate v. Trapp, just decided. There were, however, a few differ-
ences. The tax exemption covered only the homestead of 40 acres,
and there was a restriction on alienability for 21 years. The patent,
instead of being "framed in conformity with the agreement," as in
the case of the Choctaws and Chickasaws, bore on its face a provision
that the land should be non-taxable; the language of the agreement
incorporated in the act of Congress, being that "Each citizen shall
select from his allotment 40 acres of land * * * as a homestead,
which shall be and remain nontaxable, inalienable, and free from any
incumbranc e whatever for 21. years from the date of the deed therefor,
and a separate deed shall be issued to each allottee for his homestead,
in which this condition shall appear."

These differences are not material. The right of plaintiff to the
exemption granted by Congress is protected by the Constitution on
principles stated and applied in Choate v. Trapp. The judgment
dismissing her complaint is therefore reversed and the case remanded
for proceedings not inconsistent with that opinion.

.Reversed.

LEVI B. GRITTS ET AL., APPELLANTS, v. WALTER L. FISHER, SECRE-
TARY OF THE INTERIOR, AND FRANKLIN MACV EAGH, SECRETARY
OF THE TREASURY.

Supreme Court of the United States. No. 896.—October term, 1911.
Appeal from the Court of Appeals of the District of Columbia.
May 13, 1912.

Mr. Justice VAN DEVANTER delivered the opinion of the court:
The question presented for decision in this case is whether children

born to enrolled members of the Cherokee Tribe of Indians after
September 1, 1902 and living on March 4, 1906, are entitled to enroll-
ment as members of the tribe and to participation in the allotment and
distribution of its lands and funds now being made under the legisla-
tion of Congress. The Secretary of the Interior and the Secretary of
the Treasury, who are respectively charged with important duties in
that connection, have taken the position, and are proceeding upon
the theory, that under the acts of April 26, 1906, and June 21, 1906,
infra, the right of the controversy is with the children; and the pur-
pose of this suit is to test the accuracy of that position, and, if it be
held untenable, to enjoin those officers from giving effect to it. The
suit was begun in the Supreme Court of the District of Columbia in
1911, and the plaintiffs are three Indian members of the tribe, duly
enrolled as such as of September 1, 1902, under the act of July 1, 1909,
infra, who sue on behalf of themselves and all others similarly situated..
A demurrer to the bill was sustained and a decree of dismissal entered,
which was affirmed by the Court of Appeals . (— App. D. C., —;
39 Wash. Law. Rep., 754.) An appeal brought the case here.

During the last 20 years Congress has enacted a series of laws
looking to the allotment and distribution of the lands and funds of
the Five Civilized Tribes, of which the Cherokee Tribe is one, among
their respective members, and to the dissolutionso 

far 
ahes 

they ntribal concernments. An extended statement of these l
the Cherokees, as also of the title by which their lands and funds have
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been held and of the relations of the tribe and its members to the
United States, will be found in Stephens v. Cherokee Nation (174
U. S., 445) ; Cherokee Nation v. Hitchcock (187 U. S. 294) ; Cherokee
Intermarriage Cases (203 U. S., 76) ; Lowe v. Fisher (223 U. S., 95),
and Heckman v. United States (- U. S., -).

Anterior to this legislation the lands and funds belonged to the
tribe as a community, and not to the members severally as tenants
in common. The right of each individual to participate in the enjoy-
ment of such property depended upon tribal membership, and when
that was terminated by death or otherwise the right was at an end.
It was not alienable or descendible. And when children were born
into the tribe they became thereby members and entitled to all the
rights incident to that relation. Under treaties with the United
States the tribe maintained a government of its own, with legislative
and other powers, but this was a temporary expedient and in time
proved inefficient and unsatisfactory. As in the instance of other
tribal Indians, the members of this tribe were wards of the United
States, which was fully empowered, whenever it seemed wise to ..clo
so, to assume full control over them and their affairs, to determine
who were such members, to allot and distribute the tribal lands and
funds among them, and to terminate the tribal government. This
Congress undertook to do. The undertaking was a large one and
difficulties were encountered. The first legislation was largely pre-
liminary and experimental and need not be specially noticed, because
no material change in the situation resulted therefrom.

The act of July 1, 1902 (32 Stat., 716, c. 1375), which related only
to the Cherokees and is spoken of as the Cherokee agreement, was
quite comprehensive and is the one upon which the plaintiffs here
rely. It made provision for ascertaining who were members and
permanently enrolling them (secs. 25-30), for reserving certain of the
tribal lands for public purposes (sec. 24), for appraising the other
lands (secs. 9, 10), and for allotting in severalty to each enrolled
member land equal in value to 110 acres of the average allottable

'lands (sec. 11). It declared that the enrollment should . be made "as
of September 1, 1902," and should include "all persons then living"
and entitled to enrollment (sec. 25) ; that "no child born thereafter"
should be entitled to enrollment or "to participate in the distribution
of the tribal property" (sec. 26) ; that during the months of Septem-
ber and October, 1902, applications could be received for the enroll-
ment of infant children born to recognized and enrolled members on
or before September 1 of that year, but that the application of no
person whomsoever for enrollment should be received after October
31, 1902 (sec. 30) ; that no person not enrolled should be entitled to
"participate in the distribution of the common property" of the
tribe, and those who were enrolled should "participate in the manner
set forth" in the act (sec. 31) ; that the enrollment should be made
in partial lists, which, when approved by the Secretary of the Interior,
were to constitute parts of the final roll "upon which allotment of
land and distribution of other tribal property" should be made, and
that when lists embracing all persons lawfully entitled to enrollment
were made and approved the roll should "be deemed complete"
(sec. 28).

There were provisions, that "no allotment of land or other tribal
property" should be made on behalf of any enrolled person dying
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prior to September 1, 1902, but that his right in the lands or other
tribal property should be deemed extinguished (sec. 31), and that if
any enrolled person should die after September 1, 1902, and before
receiving his allotment, the lands to which he would have been
entitled if living should he allotted in his name and should, "with his
proportionate share of other tribal property," descend to his heirs
(sec. 20). The act declared that the tribal government should not
continue longer than March 4, 1906 (sec. 63), directed the payment in
full, out of the tribal funds, of the lawful indebtedness of the tribe
incurred up to the time of its dissolution, and authorized a pro rata
distribution, among the enrolled members, of the tribal funds remain-
ing after the dissolution of the tribal government and the payment of
its indebtedness (secs. 66, 67). But it made no specific provision for
the distribution or disposal of tribal lands remaining after the pre-
scribed reservations and allotments were made.

But the tribal government was not dissolved on March 4, 1906. By
joint resolution of March 2, 1906, Congress provided that the tribal
existence and the tribal government should continue until all property
of the tribe, or the proceeds thereof, should he distributed among the
individual members (34 Stat., 822); and by the act of April 26, 1906,
they were further continued until otherwise provided by law (34 Stat.,
137, 148, c. 1876). On those dates the work contemplated by the act
of July 1, 1902, had not been completed. Some of the applications
for enrollment ; received within the time prescribed in the act, had not
been acted upon; some of the enrolled members had not selected their
allotments, and litigation was pending which involved the rights of
some who had been enrolled and of others whose applications were
awaiting action. In addition to this, some who otherwise were
entitled to enrollment had filed applications therefor after the time
prescribed, and the tribal council of the Cherokees had requested that
children born after September 1, 1902, and before March 4, 1906, who
but for the limitation in the act of July 1, 1902, would be entitled to
participate in the allotment and distribution of the tribal lands and
moneys equally with members born prior thereto, be admitted to
such participation, if possible, and if that could not be dole, that each
child born between those dates be given a sum of money sufficient to
place him, as far as possible, on an equal footing with the others.

The act of April 26, 1906, unlike that of July 1, 1902, was not
limited to the Cherokees, but it did in express terms include them.
By its twenty-eighth section it continued the tribal existence and the
tribal government, as just indicated; by its first section it authorized
the enrollment of a class of persons whose applications therefor were
made prior to December 1, 1905, and were not allowed solely because
not made in time; and by its second section, as amended June 21, 1906
(34 Stat., 325, 341, c. 3504). it provided as follows:

That for ninety days after approval hereof applications shall be received for enroll-
ment of children who were minors living March fourth, nineteen hundred and six,
whose parents have been enrolled as members of the Choctaw, Chickasaw, Cherokee,
or Creek Tribes, or have applications for enrollment pending at the approval hereof,
and for the purpose of enrollment under this section illegitimate children shall take
the status of the mother, and allotments shall be made to children so enrolled. if any
citizen of the Cherokee Tribe shall fail to receive the full quantity of land to which he
is entitled as an allotment, he shall be paid out of any of the funds of such tribe a sum
equal to twice the appraised value of the amount of land thus deficient. * * *
Provided, That the rolls of the tribes affected by this act shall be fully completed on
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or before the fourth day of March, nineteen hundred and seven, and the Secretary of
the Interior shall have , no jurisdiction to approve the •enr011ment of any person after
said date: Provided, That nothing herein shall be construed so as hereafter to permit
any person to file an application for enrollment or to be entitled to enrollment in any
of said tribes, except for minors the children of Indians by blood, or of freedmen mem=
bers of said tribes, * * * as herein otherwise provided. * * *

By its sixteenth and seventeenth sections it further provided that
after the making of the allotments provided for in that and other acts,
the residue of the lands, not reserved or otherwise disposed of, should
be sold by the Secretary of the Interior and the proceeds deposited in
the United States Treasury to the credit of the tribe, together with
moneys arising from other sources, and that thereafter, and when all the

j ust charges against the tribal funds should be deducted therefrom, the
remaining funds should be distributed per capita to the members then
living and. to the heirs of deceased members named in the finally
approved rolls.

The controversy here arises out of the provision in section 2 of the
act of April 26, 1906, as amended June 21 following, for the enrollment
of "children who were minors living March 4, 1906 ; " which the
defenda-nts regard as including children horn after September 1, 1902,
and living on March 4, 1906. The appellants contend, first, that it
does not include children born after September 1, 1902, but only such
as were horn prior to that date and for whom no application for enroll-
ment was made within the time limited by the act of July 1,1902-that
is, on or before October 31, 1902; and, second, that if it does include
children born after September 1, 1902. it arbitrarily takes from the
appellants and others similarly situated property which is theirs and
gives it to others, and therefore is violative of due process of law.
The last contention rests upon another, viz, that the act of July 1,
1902, vested in the members living on September 1, 1902, who were
enrolled under that act. an absolute right to receive all lands of the
tribe not reserved or allotted thereunder and all funds of the tribe
not used in the payment of tribal debts.

We are unable to assent to the first contention. The provision in
question says "children who were minors living March 4, 1906," and
those words as naturally and aptly- embrace children born after as
before September 1, 1902. Had it been intended, as is claimed,
merely to extend the time for filing applications on behalf of children
living on September 1, 1902, and therefore born on or before that,
date, it is reasonable to believe that other words more appropriate
to the occasion would have been used. Why say "living March 4,
1906," if as to these children the prior requirement expressed in the
words "living on September 1, 1902," was not to be affected ?
Besides, the Cherokee tribal council, as also the Chickasaw legislature
(see H. R. Doc. No. 455, 59th Cong., 1st sess.), had asked that pro-
vision be made for the enrollment of children born up to March 4,
1906, and that would shed some light on the provision were its mean-
ing uncertain. But it does not seem to have been regarded as uncer-
tain by those charged with its enforcement, nor by the courts below.
On the contrary, they treated it as plainly including children born
after September 1, 1902, and we think that is the right view of it.

We come then to the second contention. It is not f)roposed to
disturb the individual allotments made to members living September
1, 1902, and enrolled under the act of 1902, and therefore we are only
concerned with whether children born after September 1, 1902, and
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living on March 4, 1906, should be excluded from the allotment and
distribution. The act of 1902 required that they be excluded, and
the legislation in 1906, as we have seen, provides for their inclusion.
It is conceded, and properly so, that the later legislation is valid and
controlling unless it impairs or destroys rights which the act of 1902
vested in members living September 1, 1902, and enrolled under that
act. As has been indicated, their individual allotments are not
affected. But it is said that the act of 1902 contemplated that they
alone should receive allotments and be the participants in the dis-
tribution of the remaining lands, and also of the funds, of the tribe.
No doubt such was the purport of the act. But that, in our opinion,
did not confer upon them any vested right such as would disable
Congress from thereafter making provision for admitting newly born
members of the tribe to the allotment and distribution. The diffi-
culty with the appellants' contention is that it treats the act of 1902
as a contract, when "it is only an act of Congress and can have no
greater effect." (Cherokee Intermarriage Cases, 203 U. S., 76, 93.)
It was but an exertion of the administrative control of the Govern-
ment over the tribal property of tribal Indians, and was subject to
change by Congress at any time before it was carried into effect and
while the tribal relations continued. (Stephens v. Cherokee Nation,
174 U. S., 445, 488; Cherokee Nation v. Hitchcock, 187 U. S., 294;
Wallace v. Adams, 204 U. S., 415, 423.) It is not to be overlooked
that those for whose benefit the change was made in 1906 were not
strangers to the tribe, but were children born into it while it was still
in existence and while there was still tribal property whereby they
could be put on an equal, or approximately equal, plane with other
members. The council of the tribe asked that this he done, and we
entertain no doubt that Congress in acceding to the request was well
within its power.

Decree affirmed.
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Mr. Justice LAMAR delivered the opinion of the Court.

The eight thousand plaintiffs in this case are members of the Choctaw
and Chickasaw tribes. Each of them holds a patent to 320 acres of allotted
land issued under the terms of the Curtis Act (30 Stat. 507), which con-
tained a provision " that the land should be non-taxable " for a limited
time. Before the expiration of that period the officers of the State of
Oklahoma instituted proceedings with a view of assessing and collect-
ing taxes on these lands lying within that State. The plaintiffs' applica-
tion for an injunction was denied.

In order to understand the issues presented by the writ of error it is
necessary to refer, as briefly as possible, to certain well-known facts, and to
material portions of lengthy statutes, under which the tribal property of the
Choctaws and Chickasaws was divided in severalty among their members.

The Five Civilized Tribes owned immense tracts of land in territory
that is now embraced within the limits of the State of Oklahoma. The
legal title was in the Tribes for the common use of their members. But
the fact that so extensive an area was held under a system that did not
recognize private property in land, presented a serious obstacle to the creation
of the State which Congress desired to organize for the government and
development of that part of the country. And, with a view of removing
these difficulties, it provided (27 Stat. L. 645) for the appointment of the
Dawes Commission, authorizing it to enter into negotiations with these
Tribes for the extinguishment of their title, either by cession to the United
States or by allotment, in severalty, among their members. As might have
been anticipated, the Commission found that many of the Indians were
greatly opposed to any change. " Some of them held passionately to their
institutions from custom and patriotism, and others held with equal tenacity
because of the advantages and privileges they enjoyed." (20 H. R. Doc.,
1903-4, p. 1.) After several years of negotiations their opposition was so
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far overcome that provisional agreements were made which contemplated

most radical changes in the political and property rights of the Indians.

On April 23, 1897, the Dawes Commission and the Choctaw and Chicka-

saw representatives made what is known as the Atoka Agreement. It was

incorporated bodily into the Curtis Act of June 28, 1898 (30 Stat. L. 505)

and was modified by the Act of July, 1902 (32 Stat. 657).

These two acts, containing what is known as the Atoka Agreement and the

Supplemental Agreement, provided that Indian laws and courts should be

at once abolished ; that there should be an enrollment of all the members

of the tribes ; and that the members of the two tribes should become citizens

of the United States.

It was also provided, as appears from extracts copied in the margin,*

that each member of the tribe should have allotted to him his share of the

land—all of which "shall be non-taxable while the title remains in the

original allottee ; " that a part of the land could be sold after one year and

all of it sold after five years ; that the patents issued to the allottee "should

be framed in conformity with the provisions of the Agreement," and that

the acceptance of such patent should be operative as an assent on his part

to the allotment of all land of the tribes in accordance with the provisions

of the Agreement, and as a relinquishment of all his interest in other

parts of the common property.

The complaint does not state when the plaintiffs received their patents,

but the report of the Dawes Commission for the year ending June 1, 1904

(20 H. R. Doc. 27-42), shows that the enrollment and allotment had so

far progressed as to make it fair to assume that most, if not all, of the

patents had been issued, and that much of the land was alienable and all

* That all the lands allotted shall be non-taxable while the title remains in the
original allottee, but not to exceed 21 years from date of patent, and each allottee
shall select from his allotment a homestead of 160 acres, for which he shall have
a separate patent, and which shall be inalienable for 21 years from date of
patent. . . . The remainder of the lands allotted to such members shall be
alienable for a price to be actually paid . . one-fourth in one year, one-fourth
in three years and the balance of said alienable lauds in five years from date of
patent. . . . The United States shall put each allottee in possession of his
allotment. . . . That, as soon as practicable after the completion of said allot-
ment, the chiefs of the two nations shall deliver to each of the allottees patents
conveying to him all the right, title and interest of the Choctaws and Chickasaws
in and to the land which shall have been allotted to him in conformity with the
requirements of this agreement. . . . Said patent shall be framed in accord-
ance with the provisions of this agreement. . . . And the acceptance of his
patent by said allottee shall he operative as an assent on his part to the allotment
and conveyance of all the lands of the Choctaws and Chickasaws in accordance
with the provisions of this agreement, and as a relinquishment of all his right,
title and interest in and to any and all parts thereof, excepting the land embraced
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of it was non-taxable when, on November 16, 1907, Oklahoma was admitted

into the Union. The Constitution of that State provided that all existing

rights should continue as if no change in government had taken place, and

that property exempt from taxation by virtue of treaties and Federal laws

should so remain during the force and effect of such treaties or Federal

laws.
No taxes were assessed against the lands of the plaintiffs for the year

1907, but on May 27, 1908 (35 Stat. L. 312), Congress passed a general

act removing restrictions from the sale and encumbrance of land held by

Indians of the class to which the plaintiffs belong. Another section pro-

vided that lands from which restrictions had been removed should be sub-

ject to taxation.

Thereupon proceedings were instituted by the State of Oklahoma with

a view of assessing the plaintiffs' lands for taxes. This they sought to enjoin,

but their complaint was dismissed on demurrer. The case was carried to

the Supreme Court of the State which held that Oklahoma was not a party

to any contract with the Indians; that the United States, by virtue of its

governmental power over the Indians, could have substituted title in

severalty for ownership in common without plaintiffs' consent and that, for

want of a consideration, the provision that the land should be non-taxable

was not a contract, but a mere gratuity which could be withdrawn at will.

The court thereupon overruled plaintiffs' contention that they had a vested

right of exemption which prevented the State from taxing the land at this

time and dismissed their suit.

in said patent, and excepting also his interest in the proceeds of all lands, coal
and asphalt herein excepted from allotment. (Atoka Agreement, 30 Stat. 507.)

There shall be allotted to each member of the Choctaw and Chickasaw Tribes,
as soon as practicable after the approval by the Secretary of the Interior of his
enrollment as herein provided, land equal in value to 320 acres of the average
allottable land of the nation, . . . Each member of said tribes shall at the time
of the selection of his allotment, designate as a homestead out of the said allot-
ment land equal in value to 160 acres of the average allotable land of the Choc-
taw and Chickasaw Nation, as near as may be, which shall be inalienable during
the lifetime of the allottee, not exceeding 21 years from the date of the certificate
of allotment, and a separate certificate and patent shall issue for said homestead.
(642.)

All lands allotted to the members of said tribes, except such land as is set aside
to each for a homestead as herein provided, shall be alienable after the issuance of
patent as follows:

One-fourth in acreage in one year, one-fourth in acreage in three years, and the
balance in five years; in each case from the date of patent; provided that such
land shall not be alienable by allottee, or his heirs, at any time before the expira-
tion of the Choctaw and Chickasaw tribal government for less than its appraised
value. (643.)
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1. There are many cases, some of which are cited in the opinion of the

Surpreme Court of Oklahoma, (Thomas v. Gay, 169 U. S. 271; Lone
Wolf v. Hitchcock, 187 U. S. 565), recognizing that the plenary power of

Congress over the Indian Tribes and tribal property cannot be limited by

treaties so as to prevent repeal or amendment by a later statute. The

Tribes have been regarded as dependent nations, and treaties with them

have been looked upon not as contracts, but as public laws which could

be abrogated at the will of the United States.

This sovereign and plenary power was exercised and retained in all the

dealings and legislation under which the lands of the Choctaws and

Chickasaws were divided in severalty among the members of the Tribes.

For, although the Atoka Agreement is in the form of a contract it is still

an integral part of the Curtis Act, and, if not a treaty, is a public law

relating to tribal property, and as such was amendable and repealable at

the will of Congress. But there is a broad distinction between tribal

property and private property, and between the power to abrogate a statute

and the authority to destroy rights acquired under such law. Reichert v.

Felps, 6 Wall. 160. The question in this case, therefore, is not whether the

plaintiffs were parties to the Atoka Agreement, but whether they had not

acquired rights under the Curtis Act which are now protected by the

Constitution of the United States.

2. The individual Indian had no title or enforcible right in the tribal

property. But as one of those entitled to occupy the land he did have an

equitable interest, which Congress recognized and which it desired to have

satisfied and extinguished. The Curtis Act was framed with a view of

having every such claim satisfactorily settled. And though it provided

for a division of the land in severalty, it offered a patent of non-taxable

land only to those who would relinquish their claim in the other property

of the Tribe formerly held for their common use. For, the Atoka Agree-

ment, after declaring that " all land allotted should be non-taxable,"

stipulated further that each enrolled member of the Tribes should receive

a patent framed in conformity with the Agreement, and that each Choctaw

and Chickasaw who accepted such patent should be held thereby to assent

to the terms of this Agreement and to relinquish all of his right in the

property formerly held in common.
There was here, then, an offer of non-taxable land. Acceptance by the

party to whom the offer was made, with the consequent relinquishment of all

claim to other lands furnished a part of the consideration, if, indeed, any

was needed, in such a case, to support either the grant or the exemption.

Wisconsin etc. R. R. v. Powers,191U. S. 386. Home v. Rouse, 8 Wall. 437 ;

Tomlinson v. Jessup, 15 Wall. 458. Upon delivery of the patent the agree-

ment was executed, and the Indian was thereby vested with all the right
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conveyed by the patent, and, like a grantee in a deed poll, or a person

accepting the benefit of a conveyance, bound by its terms, although it was

not actually signed by him. Keller v. Ashford, 133 U. S. 621; Hendricks
v. Lindsay, 93 U. S. 143.

As the plaintiffs were offered the allotments on the conditions proposed ;

as they accepted the terms and, in the relinquishment of their claim, fur-

nished a consideration which was sufficient to entitle them to enforce what-

ever rights were conferred, we are brought to a consideration of the ques-
tion as to what those rights were.

3. On the part of the State it is argued that there was, in fact, no tax ex-

emption, but that that provision was only intended to guard absolutely

against alienation of the land, whether for taxes, or at judicial sale, or by

private contract. In other words, it is said that the tax exemption was

only an additional prohibition against a sale, so that when the restrictions

against alienation were removed by the Act of 1908 (35 Stat. 312), the

provision as to non-taxability went as a necessary part thereof.

But the exemption and non-alienability were two separate and distinct

subjects. One conferred a right and the other imposed a limitation. The

defendant's argument also ignores the fact that, in this case, though the

land could be sold after five years it might remain non-taxable for 16 years

longer, if the Indian retained title during that length of time. Restrictions on

alienation were removed by lapse of time. He could sell part after one year,

a part after three years and all after five years. The period of exemption

was not co-incident with this five year limitation. On the contrary the privi-

lege of non-taxability might last for 21 years, thus recognizing that the

two subjects related to different periods and that neither was dependent on

the other. The right to remove the restriction was in pursuance of the

power under which Congress could legislate as to the status of the ward

and lengthen or shorten the period of disability. But the provision that

the land should be non-taxable was a property right, which Congress un-

doubtedly had the power to grant. That right fully vested in the Indians

and was binding upon Oklahoma. Kansas Indians, 5 Wall. 737 (1), 756 ;
United States v. Rickert, 188 U. S. 432.

4. The record contains no copy of any of the patents under which the

plaintiffs hold. But the act provided that they should be framed in con-

formity with the Atoka Agreement. Those who signed the patent could

not convey more rights than were granted by that part of the Curtis Act,

nor could they, by omission, deprive the patentee of any exemption to

which he was thereby entitled. The patent and the legislation of Congress

must be construed together, and when so construed they show that Con-

gress, in consideration of the Indians' relinquishment of all claim to the

common property, and for other satisfactory reasons, made a grant of
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land which should be non-taxable for a limited period. The patent

issued in pursuance of those statutes gave the Indian as good a title to

the exemption as it did to the land itself. Under the provisions of the

Fifth Amendment there was no more power to deprive him of the

exemption than of any other right in the property. No statute would

have been valid which reduced his fee to a life estate, or attempted to take

from him ten acres, or fifty acres, or the timber growing on the land.

After he accepted the patent the Indian could not be heard, either at

law or in equity, to assert any claim to the common property. If he is

bound, so is the tribe and the Government when the patent was issued.

5. It is conceded that no right which was actually conferred on the Indians

can be arbitrarily abrogated by statute. But as it is claimed that he, in fact,

acquired no valid exemption, since it stands on a different footing from

the grant of the land itself; and that, though the provision of non-taxa-

bility added to the value of the property, it can be withdrawn because, if

not a gratuity, it is at least subject to the general rule that tax exemptions

are to be strictly contrued and are subject to repeal unless the contrary

clearly appears. Welch v. Cook, 97 U. S. 541; Christ Church v. Philadel-
phia, 24 How. 300 ; Wisconsin, etc., R. R. v. Powers, 191 U. S. 379; Tucker
v. Ferguson, 22 Wall. 527; West Wisconsin Ry. v. Board of Supervisors,
93 U. S. 595, are cited in support of this proposition. Some of these cases

construe general statutes containing, not a grant, but an offer of exemption

to such companies as should do certain work or build certain lines of road

before a given date. They hold that a statute making such an offer

might be repealed even as against those companies which actually built

in reliance on its terms. But these rulings are based on the theory that

"the legislature was not making promises, but framing a scheme of public

revenue and public improvement," (Wisconsin, etc. v. Powers, 191 U. S.

387). The companies gave nothing and the State received nothing in

exchange for the offer. There was no consideration moving from one to

the other. Such exemption was a mere bounty, valuable as long as the

State chose to concede it, but as tax exemptions are strictly construed, it

could be withdrawn at any time the State saw fit.

6. But in the government's dealings with the Indians the rule is exactly

the contrary. The construction, instead of being strict, is liberal ; doubt-

ful expressions, instead of being resolved in favor of the United States, are

to be resolved in favor of a weak and defenseless people, who are wards

of the nation, and dependent wholly upon its protection and good faith.

This rule of construction has been recognized, without exception, for more

than a hundred years and has been applied in tax cases.

For example, in Kansas Indians, 5 Wall. 737, 760, the question was

whether a statute prohibiting levy and sale of Indian lands prevented a

sale for State taxes. The rule of strict construction would have compelled

a holding that the property was liable. But Justice Davis, in speaking

for the Court, said that " enlarged rules of construction are adopted in

reference to Indian treaties." He quoted from Chief Justice Marshall,

who said that "The language used in treaties with the Indians shall never

be construed to their prejudice, if words be made use of susceptible of a

more extended meaning . . ." Again, in Jones v. Meehan, 175 U. S. 1, it
was held that "Indian treaties must be construed, not according to the

technical meaning of their words, but in the sense in which they would

naturally be understood by the Indians." In view of the universality of

this rule, Congress is conclusively presumed to have intended that the legis-

lation under which these allotments were made to the Indians should be

liberally construed in their favor in determining the rights granted to the

Choctaws and Chickasaws.

The provision that "all land shall be non-taxable" naturally indicates

that the exemption is attached to the land—only an artificial rule can make

it a personal privilege. But if there is any conflict between the natural

meaning and the technical construction,—if there were room for doubt,

or if there were any question as to whether this was a personal privilege and

repealable, or an incident attached to the land itself for a limited period,

that doubt, under this rule, must be resolved in favor of the patentee.

The decision in New Jersey v. Wilson, 7 Cranch 164, is directly in point

here and especially as to the quality of the exemption. It appeared there

that the Delaware Indians had claims to lands in that State lying south of

the River Rariton. An agreement for a release of the claim was made

between the Commissioners and the Indians, under which the latter were

to receive a conveyance to a large body of land in fee. The agreement

was approved by the State by an Act which, among other things, de-

clared that the land "should not hereafter be subject to any tax." The In-

dians, after many years, sold the land, and the State subsequently passed

a statute repealing the exemption. This court, speaking by Chief Justice

Marshall, held that "every requisite to the formation of a contract is found

in the proceedings between the then colony of New Jersey and the In-

dians. The subject was a purchase on the part of the Government of ex-

tensive claims of the Indians, the extinguishment of which would quiet the

title to a large portion of the province. A proposition to this effect was made,

the terms stipulated, the consideration agreed upon, which is a tract of land

with the privilege of exemption from taxation ; and then, in consideration

of the arrangement previously made, one of which this Act of Assembly is

stated to be, the Indians executed their deed of cession. This is certainly a

contract clothed with forms of unusual solemnity. The privilege, though

for the benefit of the Indians, is annexed by the terms which create it, to

(k.
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the land itself, not to their persons." And it was thereupon held that the

right was not affected by the later statute repealing the exemption. The

case here is much stronger. For the tax exemption, which adds value to

the property, is not perpetual, but is attached to the land only so long as

the Indian retains the title, and in no event to exceed twenty-one years.

It is property, and entitled to protection as such, unless the fact that the

owner is an Indian subject to restrictions as to alienation made a differ-

ence.

7. There have been comparatively few cases which discuss the legislative

power over private property held by the Indians. But those few all

recognize that he is not excepted from the protection guaranteed by the

Constitution. His private rights are secured and enforced to the same

extent and in the same way as other residents or citizens of the United

States. In re Heir, 197 U. S. 504; Cherokee Nation v. Hitchcock, 187
U. S. 307 ; Smith v. Gooddell, 20 Johns. (N. Y.) 188 ; Lowrie v. Weaver,
4 McLean, 82 ; Whirlwind v. Vanderahe, 67 Mo. App. 628 ; Taylor v.
Drew, 21 Ark. 487. His right of private property is not subject to im-

pairment by legislative action, even while he is, as a member of a tribe and

subject to the guardianship of the United States as to his political and

personal status. This was clearly recognized in the leading case of

Jones v. Meehan, 175 U. S. 1. There it appeared that an Indian Chief

owned in fee land which fronted on a stream. The chief died, and

in 1891 his son and heir, during the continuance of the tribal organiza-

tion, let the land to Meehan for ten years. In 1894 he again let the

same property to Jones for twenty years. In that year the Secretary of

the Interior was authorized by Congress to approve the lease to Jones if

the latter would increase the rental. This he did, and with the assent of

the Indian and the Secretary of the Interior a lease was made to Jones.

In the litigation which followed Meehan relied on the first contract made

in the exercise of the Indian's right of private ownership. Jones relied on

that made under congressional authority, and although the Indian was a

member of the tribe and much more subject to legislative power than

these plaintiffs, the court held that the subsequent act could not relate

back so as to interfere with the right of property which the Indian pos-

sessed and conveyed as an owner in fee, and while Congress had power to

make treaties, it could not affect titles already granted by the treaty

itself.

Nothing that was said in Tiger v. Western Investment Co., 221 U. S. 286,
is opposed to the same conclusion here. For that case did not involve

property rights, but related solely to the power of Congress, to extend

the period of the Indian's disability. The statute did not attempt to

take his land or any right, member or appurtenance thereunto belong-
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ing. It left that as it was. But, having regard to the Indian's inexperi-

ence, and desiring to protect him against himself and those who might take

advantage of his incapacity, Congress extended the time during which he

could not sell. On that subject, after calling attention to the fact that

"Tiger was still a ward of the Nation, so far as the alienation of these lands

was concerned, and a member of the existing Creek Nation," it was said

that " Incompetent persons, though citizens, may not have the full right to

control their property," and that there was nothing in citizenship incom-

patible with guardianship, or with restricting sales by Indians deemed by

Congress incapable of managing their estates.

But there was no intimation that the power of wardship conferred

authority on Congress to lessen any of the rights of property which had

been vested in the individual Indian by prior laws or contracts. Such

rights are protected from repeal by the provisions of the Fifth Amendment.

The Constitution of the State of Oklahoma itself expressly recognizes

that the exemption here granted must be protected until it is lawfully

destroyed. We have seen that it was a vested property right which could be

abrogated by statute. The decree refusing to enjoin the assessment of taxes

on the exempt lands of plaintiffs must therefore be reversed, and the case

remanded for further proceedings not inconsistent with this opinion.

Reversed.

No. 575.—OCTOBER TERM, 1911.

Michael H. Gleason, Minnie Love, Henry
McGee, et al., Plaintiffs in Error, [ In error to the Supreme Court

vs. ( of the State of Oklahoma.
J. I. Wood, County Treasurer of Pitts- I

burg County, Oklahoma, et al.

[May 13, 1912.]

Mr. Justice LAAIAR delivered the opinion of the Court.

The complaint alleges that the plaintiffs are Choctaws owning home-

steads granted under the terms of the Atoka Agreement. Their appli-

cations to enjoin the officers of the State of Oklahoma from assessing their

lands for taxation for the year 1908 was denied. All of the questions

involved are disposed of by the decision in Choate v. Trapp just rendered.

The judgment, therefore, is reversed and the case remanded with direc-

tions for further proceedings not inconsistent with that opinion.
Reversed.
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No. 559.-OCTOBER TERM, 1911.

Bessie Brown English, Plaintiff in Error,
vs.	 1 In error to the Supreme Court

H. T. Richardson, County Treasurer of r of the State of Oklahoma.
Tulsa County.	 1

[May 13, 1912.]

Mr. Justice LAMAR delivered the opinion of the Court.

The plaintiff holds a patent dated December 12, 1902. It was issued to

her as a member of the Creek Nation when the tribal lands were divided

in pursuance of the same general policy as that discussed in Choate v.

Trapp, just decided. There were, however, a few differences. The tax

exemption covered only the homestead of forty acres, and there was a re-

striction on alienability for 21 years. The patent, instead of being " framed

in conformity with the Agreement," as in the case of the Choctaws and Chick-

asaws, bore on its face a provision that the land should be non-taxable ; the

language of the Agreement incorporated in the act of Congress, being that

" Each citizen shall select from his allotment forty acres of land . . . as a

homestead, which shall be and remain non-taxable, inalienable and free

from any encumbrance whatever for 21 years from the date of the deed

therefor, and a separate deed shall be issued to each allottee for his home-

stead, in which this condition shall appear."

These differences are not material. The right of plaintiff to the exemp-

tion granted by Congress is protected by the Constitution on principles

stated and applied in Choate v. Trapp. The judgment dismissing her

complaint is therefore reversed and the case remanded for proceedings

not inconsistent with that opinion.
Reversed.

True copy.

Test :

Clerk Supreme Court, U. S.
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