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I.

In 1856 the Chickasaw Legislature passed the follow-

ing Act:
An Act granting citizenship to the heirs of Wm H. Bourland:

Sec. 1. Be it enacted by the Legislature of the Chickasaw
Nation, That the right of citizenship is hereby granted to the
following named children and nephews of iArni. H. Bourland:
Nancy, Amanda, Matilda, Gordentia and Run (Reece) Hannah.

Approved October 17, 1856. 	 C. HARRIS, GOVCr1101'.
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The following repealing act was passed in 1857:

An Act repealing all the Acts of 1856 which are not adopted:

Be it enacted .by the Legislature of the Chickasaw Nation

That from and after the passage of this Act all certified

copies of the laws that were passed in the Legislature of 1856,

that are not adopted by the Legislature of 1857, are hereby

repealed.

Approved November 25, 1857. C. HARRIS, Governor.

In the year 1857, when this repealing Act was passed,

the constitutional government of the Chickasaws was one

year of age. Their Legislature had assembled for the

second time. Their law makers had experimented in legis-

lation only once. The crude results of their first attempt

had been so unsatisfactory that they decided to repeal all

the laws enacted in 1856 and make a fresh start. To all of

them the methods, forms and language of legislation were

new. To most of them the English language, in which

they framed their laws, was an unknown tongue. They

had not yet passed the stage of semi-civilization. To the

refined maxims of Cooley, Sedgwick and Dwarris, with

which the learned master is so familiar, these new-fledged

legislators were utter strangers. Hardly less were they

strangers to the master's nice rules of rhetoric and 'or-

thography, etymology, syntax and prosody."

They had before them the laws which had been enacted

at the previous session of the Legislature. They had those

laws, not in print, for they had never been printed, but in

certified manuscripts. In this they imitated the government

of the United States. At that time the authoritative
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copies of the laws of the United States, which were depos-

ited in the State department, were not printed copies, but

manuscript copies, certified by the Secretary of State.

They employed, in the act of 1857, phraseology which,

understood as the master asks the court to understand it,

was absolutely devoid of sense, or, if not absolutely devoid

of sense, had a meaning superlatively absurd. The master

gravely insists that the scope and effect of the act were,

and were intended to be, not to repeal the laws enacted in

1856, but only to repeal certified copies of those laws.

But they neither intended nor achieved any such absurdity.

They employed language which, unskilled and bungling

as it is, must compel the common sense of every intelligent

man, whether lawyer or layman, to recognize in the act an

intention and a successful attempt to repeal, not copies of

the laws of 1.856, but the laws of 1856 themselves.

The master, with apparent candor, insists that the act

conveys no such meaning ``to the legal mind." He says:

If, as a matter of fact, the Legislature did intend to repeal

all former statutes, the language employed does not convey to

the legal mind the faintest semblance of such an intention.

We respectfully submit that a legal mind which, being

informed as to the stage of semi-civilization which the

Chickasaws had attained in 1857, their inexperience in leg-

islation, their unfamiliarity with legislative forms and

phraseology, and their ignorance . of the English language,

does not at once recognize, in this Act of 1857, a purpose

to repeal the laws of 1856, but only finds in the Act an

IA
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intention to perpetrate the absurdity of repealing certified

copies of those laws, must of necessity be a "legal min,d"

of the most grotesque conformation.

The learned master is mistaken. The "leg'al mind"

is not separated from common sense by so wide a gulf.

The legal mind, of ordinary intelligence, if not the unfor-

tunate victim of a foregone conclusion, sees at a glance, as

common sense sees at a glance, that these Indians, by the

use of this awkward phraseology, in a tongue but little

known to them, intended, not to repeal copies, but to

repeal laws. The "legal mind" and common sense, in-

stead of looking at particular words in a crudely phrased

Chickasaw law enacted in 1857 for an absurd, not to say

impossible, meaning, will look to all its parts—to its

whole scope, object and effect—for a rational meaning of

the law.

II.

The master announces the startling discovery that a

statute will never repeal a prior statute of merely local ap-

plication, even though the later statute contain a clause

expressly and in plain terms repealing all inconsistent

prior statutes, unless the later law particularly mention and

expressly repeal such prior local statute. His report con-

tains the following marvelous proposition:

If the Legislature, in plain terms, without designating the

statute adopting the liourland heirs, had have passed an act

repealing all former statutes, it would not have had the effect
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of repealing the Bourland heirs Act, unless the statute itself

had expressly mentioned this statute.

In maintenance of this proposition he says:
There exist many distinctions between statutes of general

and local application; and one is that a statute of local applica-

tion is never repealed, "except upon the most unequivocal man-

ifestation of intent to that effect." Cooley on Constitutional

Limitations, p. 183. That the statute adopting the Bourland

heirs is one only of local application cannot be denied.

This conclusion of the master is wholly erroneous, and

there is nothing in Judge Cooley's work which supports or

tends to support it.

The proposition that when a Legislature, upon the

enactment of a body of laws, repeals, in plain terms, all

prior statutes, it does not repeal any prior statute of local

application, would seem to be too obviously erroneous to

require serious refutation.

Judge Cooley gives no countenance to any such propo-

sition. On page 185 of the fourth edition of his work on

"Constitutional Limitations" will be found the passage to

which the master refers. It occurs in no earlier edition of

the work. Judge Cooley says:
But repeals by implication are not favored: and the repug-

nancy between two statutes should be very clear to warrant a

court in holding that the later in time repeals the other, when

it does not in terms purport to do so. This rule has peculiar

force in the case of laws of special and local application, which

are never to be deemed repealed by general legislation, except

upon the most unequivocal manifestation of intent of that

effect.



these questions in the negative. The decision affords no

authority for the conclusions of the master in the case now

under consideration. The court stated the well known and

time honored rule of law applicable to repeals by implica-

tion as follows:

As repeals by implication are not favored, the repugnancy

between the provisions of two statutes must be clear and so

contrary to each ()Oar that they cannot be reconciled, in order

to make the latter operate a repeal of the former.

In this case two of the five judges (Ranney and Cald-

well) dissented. They were of the opinion that the statute

in question was repugnant to the new constitution, and

was, therefore, repealed by implication.

The second case cited, Fosdick vs. Perryburg, 14 Ohio,

N. S. 473, 479, was decided on the authority of Cass vs.

Dillon, so far as the question now under consideration is

concerned. On this question no reasoning was presented

by the court in Fosdick vs. Perryburg; but the court

merely said:

At the outset of this case comes up the old question, passed

upon by the majoriv of this court in Cass vs. Dillon, 2 Ohio

State Rep. 607, whether by article 8 ; section 6, of the new

constitution, and the first section of the schedule thereto, these

acts were not, by implication, rerealed. That case decided

against the claim of in implied repeal. We do not now propose

to reargue the question then made.

In the third case, Clark vs. Davenport, 14 Iowa, 494,

499, the question was whether a certain provision of the
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Iowa code conferred upon the city of Davenport a power of

taxation not conferred by the charter of that city. The

court held that this provision of the code applied to corpo-

rations organized under a general law enacted simultane-

ously with the enactment of the code, and did not apply to

the municipal corporation of Davenport.

In the fourth case. Covington vs. East St. Louis, 78

Ills. 548, 550, two questions arose: (1) whether the Illinois

constitution of 1870, by its 'general policy," repealed a

certain provision of a city charter of earlier date; (2)

whether that provision . of the city charter was repugnant to

a later act in force in 1872. The court decided both ques-

tions in the negative, and on the latter point held as

follows:

The act, in tore3 July 1st, 1872, to "provide for annexing

and excluding territory to and from cities, towns and villages,

and to unite cities, towns and villages" does not profess to repeal

any part of special charters of eities,towns and villages,or to be

an amendment thereto: nor does it contain negative words pro-

hibiting its objects to be accomplished in any other mode; but

is a general law. authorizing such as choose to avail of its pro-

visions to do so. The rule is that a general statute without

negative words will not repeal the particular provisions of a

former one unless the two acts are irreconcilably inconsistent.

In the fifth case, Oleson vs. Railway Co., 36 Wis. 383,

388, the question was whether a law enacted in 1872 was,

in effect, a revision and codification of the law of Wiscon-

sin regulating the grant of municipal aid to railway com-

panies, and, therefore, by implication, repealed the provis-

t'
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ions of prior laws relating to the subject. 	 The court held

as follows:

The act of 1872 contains no repealing clause whatever, and

of course does not expressly reveal any statute. If it abrogates

the act of 1867, it does so by implication alone. It is said that

the act of 1872 is an entire revision arid codification of the law,

on the subject of town and municipal aid to railway companies,

and supersedes and repeals all former laws on the same subject.

If it be a revision of former laws, its effect doubtless is to re-

peal them. The rule is elementary and has frequently been

applied by this court, that a statute which revises the subject

matter of a former statute works a repeal of such former

statute, without express words to that effect. Hence we must

determine whether the act of 1872 is a revision of the whole

subject matter of granting municipal and town aid to railway

companies; and this question must be determined mainly from

the language of the act itself.

As already observed, the act of 1872 does uot, in express

terms, repeal any former enactment. Moreover we have exam-

ined it carefully, and we fail to find in it a single phrase which

can reasonably be said to show that the Legislature intended it

as a revision which should abrogate all former statutes on the

same subject. Counsel has failed to point out to us one such

clause or expression thereim. Such being the ease,. the rules of

statutory cunstruction. which have been invoked to support the

position that the act of 1872, by neces;ary implication, repeals

that of 1867, have but little significance,

But in section II of the law of 1872 we rind an express rec-

ogn it ion of the continued existence of special aid laws previously

enacted. That section is as follows: "If any town, county,

city or village shall issue and deliter to any railroad company
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any bonds in pursuance of the provisions of this act, it shall not

thereafter issue or deliver any bonds, or incur any liability in

aid of the construction of the railroad of such company, by

virtue of the authority of any other law of this state." It is

very clear that the last sentence of this section relates only to

laws which were in existence when the act of 1872 was passed.

for it could not operate upon laws thereafter enacted.

The sixth . case, People vs. Quigg, 59 N. Y. 83, 88,

was decided in 1874. Three acts of the New York Legisla-

ture were under consideration. They were passed respect-

ively in 1844, 1855 and 1861. It was claimed that the act

of 1855 was repugnant to the act of 1844, in its application

to the city of New York, and had, by implication, repealed

that act. The court held, (1) that the act of 1855 was not

inconsistent with the act of 1844, in its application to the

city of New York, and did not, by implication, repeal that

act; and (2) that the act of 1844 was, by the act of 1861,

expressly maintained in force in the city of New York.

The court said:

But all questions, in respect to the validity of the law under

consideration, ;! re answered by the law of 1861 d N!laring the same

to "be in force and that it shall be applicable to the city and

county of New York."

Not a shred of authority is to be found in the state-

ment of Judge Cooley or in either of the cases cited by him

for the master's assertion that `if the Legislature, in plain

terms, without designating the statute adopting the Bour-

land heirs, had have passed an act repealing all former

statutes, it would not have had the effect of repealing the
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Bourland heirs act, unless the statute itself had expressly

mentioned this statute."

And yet the master seeks to make Judge Cooley's

statement the basis of this assertion. The process of rea-

soning, by which he would attain this result, must, of

course, be, in substance, the following:

In order to make a repeal by implication, operative

a later general law must be clearly repugnant to an earlier

law of local application.

Therefore an express repeal, in plain terms, of all
prior acts will not be effectual to repeal a prior act of

local application unless such prior act is particularly spec-

ified in the later act.

The illustrious Jack Bunsby might well be envious of

such logic.

The master is mistaken. If there be repugnancy

between a local act, and a later general act when applied to

the particular person or place to which the local act relates,

the later act will necessarily repeal the earlier act, whether

the later act does, or does not, contain a clause repealing

all earlier inconsistent acts, whether it does or does not

particularly mention the earlier act. If there be no repug-

nancy, then there will be no repeal by implication, no

repeal without a repealing clause. It is wholly immaterial

whether the earlier act is of general or of merely local

application.

But, then, the master's conclusion that the act of Oc-

tober 17, 1856, was one of merely local application is erro-
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"'eons, if, as he insists, that act, either standing alone or

reinforced by the amended seventh "general provision" of

the Chickasaw constitution and the 38th article of the

treaty of 1866, invested the heirs of Wm. H. Bourland

with interests in the lands of the Choctaws and Chicka-

saws, or in the moneys of the Chickasaws.

A law which relates to the personal or property rights

or interests of the people generally, and not merely to the

personal or property rights or interests of certain individ-

uals, is not a law of merely local application. It is a

merely local law only when it relates merely to the personal

or property rights or interests of certain individuals or

localities. Whatever special or local features an act may

have, if any of its provisions affect the personal or property

rights or interests of the people generally, it will not be a

merely local act. So far as it may affect the people gener-

ally it will be a general act. As to some of its features it

may be of a general and as to others of a local application.

The act of October 17, 1856, being subject to the

eleventh "general provision" of the Chickasaw constitu-

tion, conferred, when enacted, no "right of citizenship"

except the right "to settle and remain in the Nation, and

to be subject to its laws." So construed it was not an act

of general application. If not, in strict phrase, an act of

local application, it certainly was an act of special appli-

cation. which is practically the same thing, so far as the

point now under consideration is concerned.

If, however, as the master erroneously concludes, the
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act of October 17, 1856, was not repealed by the act of

November 5, 1857, but was reinforced and enlarged in

scope, by the amended seventh 'general provision" of the

Chickasaw constitution, and by article 38 of the treaty of

1866, as to entitle Bourland's heirs to share equally with

Chickasaws in the lands of the Choctaws and Chickasaws,

then the law, so reinforced and amplified in scope, became

a general law; for it then affected the property rights not

only of all the Chickasaws, but also of all the Choctaws—

it reduced, in amount and value, the share of every Choc-

taw and Chickasaw in the lands held in common by the

citizens of those Nations.

The master must have overlooked the title of the re-

pealing act of 1857. Of course he would not deliberately

have suppressed so important an element in the problem of

determining the scope of the statute.

The following is the unskillfully framed, but easily

understood, title of this repealing Act:

An Act repealing all the Acts of 1856 which are not adopted,

'`Not adopted" by what Legislature? Not adopted"

by the legislature of 1856? Certainly this is not the import

of the title. Its obvious meaning is that the Act is an Act

to repeal all the Acts of the Legislature of 1856 which are

not adopted by the Legislature of 1857. But then this is

expressly shown in the body of the Act, as follows:
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Be it enacted by the Legislature of the Chickasaw Nation,

That from and after the passage of this Act, all certified copies

of laws that were passed in the Legislature of 1856, that are not

adopted by the Legislature of 1857, are hereby repealed.

The law prescribing the use to be made, by United

States courts, of the title of a statute, in ascertaining the

scope of such statute, has been expounded by the Supreme

Court. The law, so expounded, is the law for the United
States court in the Southern district of the Indian Territory.

In United States vs. Fisher, 2 Cranch 358, 386, Mr.

Chief Justice Marshall, delivering the opinion of the court,

said:
On the influence which the title ought to have, in constru-

ing the enacting clauses, much has been said ; and yet it is not

easy to discern the difference between the Opposing counsel in

this respect. Neither party contends that the title of an act

can control plain words in the body of the statute ; and neither

denies that, taken with other parts, it may assist in removing

ambiguities. Where the intent is plain, nothing is left to con-

struction. Where the mind lai,ors to discover the design of the

Legislature, it seizes everything from which aid can be derived;

and, in such case, the title claims a degree of notice, and will

have its due share of consideration.

The rule stated by Mr. Chief Justice Marshall, in

United States vs. Fisher, which is based upon solid ground

of principle, had already been recognized by the highest
I English authorities, and is the law to be applied, by this)

court, to the case of A. B. Hoff and others.

In the great case of Stradling vs. Morgan, Plowden

203, the question was whether the general word 'receivers,"
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used in the body of an Act entitled "An Act for the true

answering of the King's revenue," extended to all re-

ceivers, or was restricted to the King's receivers. The

court held that it was restricted to the King's receivers and

ministers, and said:

Against them (the King's receivers) only was the act in-

tended to be made ; which may be collected from the words of

the act in other branches, for the stile (title) of the Act is "An

Act for the true answering of the King's revenues," so that the

stile (title) signifies the scope of the Act to be touching the

matters of the King and his ministers.

In the King vs. Cartwright, 4 Term Reports 490, the

question was whether the provision of 9 Geo. 2, c. 35,

s. 26, was, or was not, restricted to assaults on officers

while acting in their official capacity. The following

was the title of the Act:

An Act for indemnifying persons who have been guilty of

offenses against the laws made for -securing the reyenues of

cuAoms and excise, and for enforcing those laws for the future.

Mr. Justice Buller held that "the intention of the

Legislature might be collected from other parts of the Act,

which was made for the sake of the revenue, as its title

imported."

Dwarris (p. 502) says:

In the King vs, George Marks and others, 3 East. 160, where

it was held that the unlawful administering, by any associated

body of men, of an oath to any person, not to reveal or discover

such unlawful combination, etc., is felony, within 37 Geo. 3, c.
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The duty of the court, being satisfied of the intention of

the Legislature, clearly expressed in a constitutional enactment,

is to give effect to that intention, and not to defeat it by ad-

hering too rigidly to the letter of the statute, or to technical

rules of construction. Wilkinson vs. Leland, 2 Pet. 627:

wick, Const and Stat. Constr 196. And we should disregard

any construction that would lead to absurd consequences.

United States vs. Kirby, 7 Wall. 482. We ought, rather, adopt-

ing the language of Lord Hale, to be "curious and subtle to in-

vent reasons and means" to carry out the clear intent of the

law-making power, when thus expressed. "A thing which is

within the intention of the makers of a statute is as much

within the statute as if it were within the letter ; arid a thing

which is within the letter of the statute is not within the

statute unless it be within the meaning of the makers. Suckley

vs. Furse, 15 Johns (N, Y.), 338; the People vs. Utica Ins. Co.

id. 357, 380.

In Siemens vs. Sellers, 123 U. S. 276, 285, the Su-

preme Court said:

No doubt the words of a law are generally to have a control-

ling effect upon its construction.; but the interpretation of

those words is often to he sought from the surrounding circum-

stances and preceding history.

In re Ross, 140 U. S. 453, 475, the court said:

It is a canon of interpretation to so construe a law or a

treaty as to give effect to the 'object designed, and, for that

purpose, all of its provisions must be examined, in the light of

attendant and surrounding circumstances. To some terms and

expressions a literal meaning will be given, and to others a

larger and more extended one. The reports of adjudged cases

and approved legal treatises are full of illustrations of the appli-

-
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123, though the object of such association was to raise wages

and make regulations in a certain trade, and not to stir up mu-

tiny or sedition, the words of the title were relied upon, which

is generally against the administering or taking of unlawful

oaths.

The following are the precise words of the title of this

Act:

An Act for more effectually preventing the administering or

taking of unlawful oaths

In Rex vs. Inhabitants of Gwennap, 5 Term Reports,

135, Grose, J., said:

If we read the titles and preambles of the three acts (which

are in pan i materia), there can be no donbt.

As we have seen, the title of the repealing Act of 1857

is "An Act repealing all the Acts of 1856, which are not

adopted."

A scrutiny of this title, in connection with the other

parts of the Act, shows the claim that the intention of the

Legislature was to repeal, not Acts, but merely copies, to

have neither validity nor plausibility.

Not only does the master disregard the legitimate bear-

ing of the title of this Act on the question of its import;

but he also disregards many well established canons of

interpretation clearly applicable to the case.

In Oates vs. National Bank, 100 U. S. 239, 244, the

law is clearly expounded, by the Supreme Court of the

United States, as follows:
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cation of this rule. The i nquiry  i n all such cases is as to what

was intended in the law, by the Legislature, and. in the treaty,

by the contracting parties.

The mind of the master seems to be so completely en-

grossed by a single phrase of the act as to be unable to

consider all its parts and apprehend its full scope and

meaning. His vision seems to be so darkened by the words

"certified copies" that he sees nothing else in the whole

Act. He seems to mistake an excrescence on the face of

the statute for the sum and substance of its provisions.

For him Cicero is not the great Roman orator and states-

man, but only the man with the chick-pea on his nose. In

the illustrious Hector, with his waving plumes, the master's

bewildered eye sees, not the valiant champion of beleaguer-

ed Troy, but only General "Fuss-and-Feathers."

The master will not fail to appreciate the harshness of

his attempt to fasten on the Chickasaw Legislature of

1857 the preposterous purpose to repeal the copies of the

Acts of the Legislature of 1856, and leave the Jets them-

selves in force, if he will consider, for a moment, how hard

it would be upon himself, if he, with all his knowledge and

experience,, were held, in his report, to the rules of legal

logic as rigorously as he seeks to hold the half-civilized

Chickasaws of 1857 to the refined rules of legislative

rhetoric, with which he is so familiar.

INT

The proposition that the Act of October 17, 1856, per
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se, invested Matilda Bourland with any title to Chickasaw

lands, can only be asserted in defiance of the eleventh

"general provision" of the Chickasaw constitution of Au-

gust 18, 1856, which provision took the following form:

Sec. H. The Legislature shall have the power, by law. to

admit, or adopt, any person to citizenThip in this Nation, except

a negro, or descendant of a negro Provided. however, that such

an admission or adoption shall not give a right, further than to

settle and remain in the Nation, and to be subject to its lal,vs.

The act of October 17, 1856, restricted, as it was, by

this provision of the constitution, conferred upon Matilda

Bourland no interest in the Choctaw and Chickasaw lands.

For the purposes of the argument, let us assume that this

Act was not repealed by the repealing Act of November

25, 1357. Upon this hypothesis, what was the eTeet of

the seventh "general provision" of the Chickasaw consti-

tution as amended in 1867? That amended "general pro-

vision," it will be remembered, assumed the following

form:
Sec. VII. All per:ons, other than Chickasa.Ns, who have be-

come citizensof this Nation, by ma rriag,e or adoption. and have

been confirmed in all their rights, as such, by former con vet -

; ions ; and all such persons, as aforesaid, \ vlio have hecome

by adoption of the Legisiatui .e, or by riterrua: - riage with

t•ie Ch: ekasaws, since the adoption of the constitution of Au-

g 1st 18, A. D. 1856, shall be entitle:I to all rights, privileges and

immunities of native citizens. And all who may hereaqer be-

come citizens, either by marriage or adoption, shall be entitled

to all the privileges of native born citizens, without b!ing eligi-

ble to the office of governor.
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The appellants think that this section of the Chickasaw

constitution, which was adopted by the Chickasaws, with-

out the concurrence of the Choctaws, added to Matilda

Bourland's right to ''settle and remain in the Nation, and

to be subject, to its laws," the further right to share equal-

ly with the Chickasaws in the lands of the Choctaws and

Chickasaws, and all the other rights and privileges of

native citizens. But this result was rendered impossible

by the treaty of April 28, 1866.

No treaty between the Choctaws and Chickasaw. and

the United States ever expressly authorized, in advance,

the admission of white persons to full membership in the

Chickasaw Nation, by separate action of the Chickasaw

authorities. There was no obstacle, or objection, to the

naturalization of white persons, by the separate, independ-

ent action of the Chickasaws, before the making of the

convention, which constituted the Choctaws and Chicka-

saws owners, in common, of all the lands in -both coun-

tries. That convention was signed, at Doaksville, on the

17th day of January, 1837, and was approved, by President

VanBuren, on the 24th of March, 1837. Prior to that

date the property of the two Nations, in both lands and

moneys, was entirely separate anddistinct.

But after the two Nations became the owners, in com-

mon, of the country which they occupied, the naturaliza-

tion of white persons by the independent action of either

Nation would have been in conflict with the rules of public

law applicable to this new relation of the two Nations. By
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such independent naturalization, the Chickasaws. might

have so augmented their membership that the members of

their Nation would have numbered three times, instead of

one-third, as many as the members of the Choctaw Nation.

By that device it would have been possible for the Chicka-

saws to reduce the Choctaw ownership of the common

country, which is now three-fourths of the whole, to one-

fourth of the whole. In the absence of treaty stipulations

on the subject, the principles of public law applicable to the

ease would have forbidden and invalidated any such at-

tempt, by one Nation, to wrong the other.

But after the making of the treaty of June 22, 1855,

the admission of white persons to full membership, in the

Chickasaw Nation, by the Chickasaw authorities, without

the concurrence of the Choctaws, would have been, if pos-

sible, a still more palpable violation of public law, For,

by the treaty of 1855, the individual ownership of the

Choctaws and Chickasaws was more clearly defined. That

treaty makes all the individual Choctaws and Chickasaws

the owners, in common, of equal undivided parts of every

foot of the land in both countries.

By reason of this unlawful naturalization the Chicka-

saws might have reduced each pm rata share fifty per

cent, and have robbed each Choctaw of one-half of his

holding in the common lands. In the absence of treaty

stipulation, the public law would have prohibited such a

wrong. But, although this wrong would have been a vio-

lation of public laws it was expressly interdicted by treaty
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43 of that treaty contains the following provision:

No white person * * * shall be permitted to go into said

Territory, unless formally incorporated and naturalized, by the

joint action of the authorities of both Nations, into one of the

said Nations of Choctaws and Chickasaws, according to their

laws, customs or usages; but this article shall not be construed

to affect parties heretofore adopted.

Now, while the parties to this treaty do not, in terms,

declare that fall membership, theretofore granted by one

Nation, without the concurrence of the other, should be

thenceforth held valid, it may be plausibly contended that

the stipulation had that effect. It may be plausibly claimed,

therefore, that all white persons previously admitted to

fall membership in the Chickasaw Nation, by the

Chickasaw authorities, without the concurrence of the

Choctaws, even after the date of the convention of January

17, 1837, were thereafter entitled to equal undivided inter-

ests, in common, in the lands of the Choctaws.

But this retroactive effect of the treaty of 1866 would

only extend to such white persons as had been previously

admitted to fall membership in the Nation. Its effect

was not to declare, that a white person, admitted to limited

membership in the Chickasaw Nation, by a Chickasaw

statute, which, in terms, expressly excluded all rights of

property, should, nevertheless, be deemed a full member of

the Nation, invested with the ownership of a share in the

Choctaw and Chickasaw lands equal to that held by each
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Choctaw and Chickasaw. Its effect was not to declare that

Matilda Bourland, who was admitted to limited mem-
bership in the Chickasaw Nation, under a constitutional

provision that her admission should  'not give a right, fur-

ther than to settle and remain in the Nation, and to be

subject to its laws." should, by its retroactive operation,

be transformed into a `full member" of the Nation, and

invested with all the rights and privileges of full

membership.

Article 43 of the treaty oF 1866 did not, of itself, add

anything to the right conferred upon Matilda Bourland by

the act of October 17, 1856, ''to settle and remain in the

Nation, and to be subject to its laws." Nor did it author-

ize the Chickasaws, by either a constitutional or a statutory

provision, without the concurrence of the Choctaws, to

make any addition to the right so conferred. After the

adoption of article 43, it would have been competent for

the Choctaw and Chickasaw authorities, acting jointly, to

add to the rights conferred by the act of October 17, 1856,

if that act had not been repealed, or, after its repeal, to

grant de 720110 to Matilda Bourland all the rights of citizen-

ship by blood. But no such ,joint action was had by the

authorities of the two Nations.

The seventh ''general provision" of the Chickasaw

constitution, as amended in 1867, after the making of the

treaty of 1866, was, of course, subordinate to article 43 of

that treaty. It was adopted by the Chickasaws, without

the concurrence of the Choctaws, and was, therefore, inca-
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pable of 'adding anything to the right originally conferred

by the act of October 17, 1856. or of conferring de n,ovo

any right upon Matilda Bourland, or of empowering the

Chickasaw Legislature, acting alone, to do either of these

things.

V.

It cannot be successfully contended that article 38 of

the treaty of 1866 secured to Matilda Bourland all the

rights of native Chickasaws. That article took the follow-

ing form:

Article 38. Every white person who, having married a Choc-

taw or Chickasaw, resides in the said Choctaw or Chickasaw

Nation. or who has been adopted by the legislai ive authorit les'

k.! to be deemed a member of said Nation, and shall be subject

to the laws of the Choctaw and Chickasaw Nations, according'

to his domicile, and to prosecution and trial before their tribu-

nals, and to punishment according to their laws in all respects

as though he were a native Choctaw or Chickasaw.

But this article, even though it were exempt from the

effect of article 43, would impart no validity to transfers ,to

white men, of interests in Choctaw or Chickasaw lands, by

the Chickasaws alone, without the concurrence of the

Choctaws. It secured full membership in the Chickasaw

Nation, not to white persons previously admited to limited

membership by the Chicka -iaws ating separately; not to

white persons admitted by a Chickasaw statute, which was

subject to a constitution restricting the right of member-
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ship, by legislative adoption, to the "right to settle and

remain inIthe Nation, and to be subject to its laws"—but

only to persons admitted to fall membership in the

Nation.

Nor can it be successfully contended that article 26 of

the treaty of 1866 invested Matilda Boni-land with all the

rights of native Chickasaws. The following is article 26:

Article 26. The right here Oven to Chwtaws and Ch!cka-

S71WA. r‘spect ve1y 	 nil1 extend to ai person; who have bocoine

citizens, by adovt ion or lute niarrge. 	 e;tliec 	 sa 	 Nil ions.

Or who may heron f; cc become such.

This article would have no effect, even if it could over-

ride article 43 of the same treaty. The right herein referred

to was merely the right to a quarter-section of land, given

by the fifteenth article of the treaty. But, by the eleventh

article, that right was subjected to the condition that the

Choctaw and Chickasaw people should, "through their re-

spective councils, agree to the survey aml dividing of their

lands, on the system of the United States." This condition

was not complied with: and, therefore, no right whatever

was conferred by article 15, or by article 26.

The first article of the treaty of June 22, 1855,between

the United States and the Choctaw and Chickasaw nations,

contains the following paragraph:

.; nd, rsua rt In ;In Act of Congress approved May 28, 18:30,

the 1 - nitN1 States do hereby forever secure and guaranty the

hinds embraced wi; hi the said limits to the members of the

C.toetaw and 4 itIcliasaw tribes ; their heirs and successors, to be

heti iz: caninon, so that eaf.li and every member of either tribe
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shall have an equal undivided interest in the whole. Provided,

however, no part shall ever be sold without the consent of both

tribes; and that said land shall revt.rt to the United States, if

said Indians and their heirs become extinct, or abandon the

same.

Is it claimed that this article invested Matilda Bour-

land with an interest in the Choctaw and Chickasaw lands?

The answer is obvious. This article conferred such inter-

ests, not upon white persons, who had merely been per-

mitted to "settle and remain in the Nation, and be subject

to its laws," but only to white persons, who had been ad-

mitted to full membership in the tribe.

V I .

If, upon the face of a statute granting a right or

privilege to individuals, it be doubtful which of two

grants, differing in extent, the government intended to

make, the law will restrict the effect of the statute to the

narrower grant. For while it is certain that the narrower

grant was within the intent of the Legislature, it is not

certain that the broader grant was. In such cases that con-

struction must be adopted which is most advantageous to

the interests of the government. Hannibal R. R. Co. vs.

Packet Co. 125 U. S. 260; Gildart vs. Gladstone, 12 East

668, 675; Charles River Bridge vs. Warren Bridge, II Pet.
420, 544; Dubuque and Pacific R. R. Co. vs. Litchfield, 23

How. 66; the Binghampton Bridge, 3 Wall. 51, 75; Rice
vs. R. R. Co., I Black. 358, 380; Leavenworth etc. R. R.

_
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vs. United States, 92 U. S. 733; Fertilizing Co. vs. Hyde

Park, 97 U. S. 659.

It being assumed that the Act of October 17, 1856, has

not been repealed, if the constitutional, statutory and

treaty provisions, relating to the subject, considered to-

gether, leave it doubtful whether the claimants are entitled

to all the rights and privileges of Chickasaws or only

to the right to settle and remain in the Nation, and to be

subject to its laws," the law will decide that the latter is

the only right of citizenship belonging to the claimants.

V II.

The reasoning of the master begins and ends with Ma-

tilda Bourland. He thinks that the Act of October 17,

1856, was not repealed by the Act of November 25, 1857;

and that, although the former Act, restricted in scope, as

it was by the eleventh 'general provision" of the Chicka-

saw constitution then in force, only granted to Matilda

Bourland "the right to settle and remain in the Nation,

and to be subject to its laws," yet the effect of that Act

was so extended, by the seventh general provision" of

the constitution, as amended in 1867, vitalized by and co-

operating with article 38 of the treaty of 1866, that it

finally secured to her, when about to sink into her grave,

the right to share equally with the Chickasaws in the lands

of the Choctaws and Chickasaws.

But how it was that this "virtue went out of her" into
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the living claimants, whose enrollment he recommends,

carrying such efficacy as to add eleven purely white persons

to the list of shareholders in the Choctaw and Chickasaw

lands, he makes no attempt to explain. He asks the court

to foist eleven intruders upon the roll of the Choctaw and

Chickasaw land owners, and leaves the court to help itself

to excuses therefor.

Now the task of connecting these eleven claimants

i
t 

with Matilda Bourland—of investing them all with privi-

leges equal to her alleged privileges—of metamorphosing

her single alleged share in the Choctaw and Chickasaw

lands into eleven full shares, encounters not less than

twenty obstacles in questions, on which the master makes

no attempt to "inform the conscience" of the court. This

catalogue of "questions shunned" includes the following:

1. It being assumed that ``the right to settle and re-

main in the Nation, and to be subject to its laws," which

was granted to Matilda Bourland, by the act of October 17,

1856, was not repealed by the Act of November 25. 1857,

but, on the contrary, was, just before her death, so ex-

panded in scope, by the new seventh "general provision"

of the constitution and article 38 of the treaty of 1856, as

to invest her with all the property rights enjoyed by the

Chickasaws—all this being assumed, did the marriage of

the white TV OM (f ii Matilda Bourland to the white man

A. B. Roff invest Roff with the same rights and privileges

with which the marriage of a Cr- ickasaw woman to Roff

would have invested him?
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2. Is the daughter of an adopted white woman. like

Matilda Bourland, entitled to the same property rights as

the daughter of a Chickasaw woman?

3. Does article 38 of the treaty of 1866 secure to the

daughter of such an adopted white woman all the rights of

the daughter of a Chickasaw woman?

4. Is the white husband of the white daughter of an

adopted white woman entitled to the same property rights

as the husband of the daughter of a Chickasaw woman?

5. Is the white child of the white daughter of an

adopted white woman entitled to the same property rights

as the child of the daughter of a Chickasaw woman?

6. After the death of an adopted white woman, can

her surviving white husband transmit, to his white children

by a second white wife, equal shares in the lands of the

Choctaws and Chickasaws, and still retain the whole of his

own alleged share?

7. Can he transmit an equal right in the lands to the

white husband of the white daughter of such second white

wife?

8. Can he transmit an equal right in those lands to the

white granddaughter of his second white wife?

9. Will this process of transmission extend from gen-

eration to generation, ad infinitum,?

10. Can the alleged right of an adopted citizen to one

equal share of the Choctaw and Chickasaw lands, by means

of a series of white marriages, be multiplied by eleven, and
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so transformed into valid titles to eleven equal shares of

the land?

11. If the Act of October 17, 1856, had not been re-

pealed, would Matilda I3ourland, or her heirs, have been

entitled to any property interest in the 'lands of the Choc-

taws and Chickasaws?

12. Does the provision of article 38 of the treaty of

1866, that the white person who marries a Chickasaw is

"to be deemed a member of the tribe," import that the

white person who marries a white husband or wife upon

whom. "the right of citizenship" has been conferred by

statute, is "to be deemed a member of the tribe?"

13. Did Roff, as the result of his marriage to Matilda

Bourland, prior to the adoption in 1867 of the amended

seventh "general provision" of the Chickasaw constitution,

acquire any ves'ed rissitts in the lands of the Choctaws

and Chickasaws?

14. Was the right, or privilege, which Roff may have

acquired, as the result of his marriage to Matilda Bour-

land, incapable of extinguishment by the constitutional

amendment of 1889 giving to the seventh "general pro-

vision" of the constitution its present form?

15. Did the amendment of 1889 fail to extinguish any

such right or privilege inconsistent therewith?

16. Did the eleventh section of the Chickasaw consti-

tution of August 18, 1856, which was in force on the 17th

day of October, 1856, when the act granting "the right of

citizenship" to Matilda Bourland was passed, permit the
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Legislature to grant any "right of citizenship" further
than to "settle and remain in the Nation, and to be subject
to its laws?"

17. After the seventh section of the "general pro-
visions" of the Chickasaw constitution was amended in
1867, was it competent for the Chickasaws to transfer, to
white persons, interests in the lands of the Choctaws and
Chickasaws, without the consent of the Choctaws?

18. Can a purely white person, who is not and has not
been the husband or wife of a Chickasa,w, be entitled to
share equally with the Chickasaws in the lands of the
Choctaws and Chickasaws, if not expressly authorized
fhereunto by the concurrent action of the United States
and the Choctaws and Chickasaws?

19. Does the civil status of the father in the Chicka-
saw Nation determine the property rights of the child?

20. Is a white man, who marries a Chickasaw woman,
and, after her death, marries a white woman, a citizen of
the Nation, entitled to share equally with Chickasaws in
the lands and moneys of the Nation?

21. If a white man, who, on the 24th of January,
1867, in the state of Texas, married a white woman, upon
whom "the right of citizenship" had been conferred by
the Chickasaw statute of October 17, 1856, afterwards re-
moved with his wife to the Chickasaw Nation, did he be-
come a citizen of the Nation entitled to share equally with
Chickasaws in the lands and moneys of the Nation?
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V II I.

In conclusion we respectfully submit the following

propositions:

1. The act of October 17, 1856, restricted, as it was,

by the eleventh section of the "general provisions" of the

Chickasaw constitution, which section was in force at the

date of that act, only conferred upon Matilda Boni-land

"the right to settle and remain in the Nation, and to be

subject to its laws; " and that act was repealed by the act

of November 25, 1857.

- 2. If the act of .October 17, 1856, had purported to

confer upon Matilda Bourland Chickasaw citizenship, . in

such a sense as to invest her with an interest in the Choc-

taw and Chickasaw lands, without the concurrence of the

Choctaws, it would have been repugnant to the eleventh

section of the "general provisions" of the Chickasaw con-

stitution. and would therefore have been null and void.

3. Even if the act of October 17, 1856, had not been

repealed by the Act of November 25, 1857, no right of citi

zenship, beyond the "right to settle and remain in the Na-

tion, and to be subject to its laws," would have been se-

cured to Matilda Bourland, by the seventh section of the

general provisions" of the Chickasaw constitution, as

amended in 1867, or by either one, or all, of articles 26, 38

and 43 - of the treaty of 1866, or by the first article of the

treaty of 1855, or by the provisions of any other constitu-
tion, treaty or statute.

4. The condition upon which article 26 of the treaty of

1
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1866 was to become operative was not performed, and that

article never took effect.

5. Article 38 of the treaty of 1866 does not, on its

ace, purport to authorize the Chickasaw Nation to adopt

white "members" or transfer Choctaw and Chickasaw

lands to white persons, without the concurrence of the

Choctaws.

6. If article 38 purported to authorize the Chickasaws

to adopt white citizens, without the concurrence of the

Choctaws, it would be repugnant to article 43.

7. Article 43 of the treaty of April 28, 1866, which

interdicted the adoption of any white person into the

Chickasaw Nation, otherwise than by the joint action of

the Choctaw and Chickasaw authorities, invalidated any

attempted enlargement, by the Chickasaw authorities, act-

ing separately, of the rights of citizenship conferred upon

Matilda Bourland by the statute of October 17, 1856, and,

if the object and purport of the seventh "general pro-

vision" of the Chickasaw constitution, as amended in 1867,

was to enlarge the "right of citizenship" conferred upon

her by that act, this seventh "general provision" was so

far null and void.

8. If the seventh • 'general provision" of the Chicka-

saw constitution purported either to authorize the Chicka-

saw Legislature to adopt white citizens, without the con-

currence of the Choctaws, or to transfer to white persons

interests in Chickasaw lands, without the concurrence of
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the Choctaws, it was repugnant to article 43 of the treaty

of 1866, and was null and void.

9. The effect of the eleventh section of the 'general

provisions" of the Chickasaw constitution of August 18,

1856, was to invalidate any attempted transfers, by the

Chickasaw Legislature, of interests in the Choctaw and

Chickasaw lands.

10. Article 38 of the treaty of 1866 does not secure, or

purport to secure, to white persons who marry white

adopted citizens, the rights which it secures to persons who

marry Chickasaws.

11. Article 38 of the treaty of 1866 does not secure to

the child of a white man and an adopted white woman the

rights which it secures to the child of a white man and a

Chickasaw woman. Nor does it secure those rights to the

white husband or wife, of such child, or to such child's

children or grandchildren, or to their white husbands or

wives.

12. The surviving white husband of a deceased

adopted white woman cannot transmit shares in the Choc-

taw and Chickasaw lands to his white children by a second

white wife.

13. The Act of October 17, 1856, did not confer upon

Matilda Bourland any vested 7.1t to the land of the

Choctaws and Chickasaws; nor did A. B. Roff acquire any

such right by his marriage to Matilda Bourland.

14. Any alleged privilege, acquired by A. B. Roff, as

the result of his marriage to Matilda Bourland, which was                                                                      
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inconsistent with the seventh — general provision" of the

Chickasaw constitution as amended in 1889, was annulled

by that provision.

15. The civil status of the father does not determine

the property rights of the child in the Chickasaw Nation.

16. If, upon the face of a statute granting a right or

privilege to individuals, it be doubtful which of two

grants, differing in extent, the government intended to

make, the law will restrict the effect of the statute to the

narrower grant.

17. If there be a repugnancy between a local act and a

later general act when applied to the particular person or

place to which the local act relates, the later act will repeal

the earlier act, even though the later act contain no clause

repealing all prior inconsistent acts, and a fortiori if it

expressly repeal all such prior inconsistent acts.

18. A law which relates to the personal or property

rights of the people Iserterally, , and not merely to the

personal or property rights of certain individuals , is not

a law of merely local application. 	 So far as it affects the

rights of the people generally it is a law of general

application.

19. If the act of October 17, 1856, whether standing

alone or reinforced and expanded by some constitutional,

statutory or treaty provision, conferred or purported to

confer upon Matilda Bourland the right to share in the
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PETITION FOR RE HEARING.

/C) the President of the United States, the Attorney
General and the Secretary of the Interior,

jointly or severally, as the proper procedure
may be :

Comes now your petitioner herein, Mary Elizabeth
Martin, by and through her guardian, and respectfully
represents to your Honors that she is now in pos-
session of a judgment rendered by the Secretary of the
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Interior on the twenty-fourth day of April, 1906, in
her case, which was furnished her for information, It
appears from this decision that the Secretary of the
Interior, in rendering said judgment—which is adverse
to her—was actuated and influenced, wholly and en-
tirely, by a decision rendered by the Attorney General
of the United States on February twenty-fourth, 1906,
which opinion of the Attorney General, it appears from
the judgment of the Secretary of the Interior, was
transmitted to the Department of the Interior through
the President of the United States on February twen-
ty-seventh, 1906.

Petitioner begs to state that this opinion of the
Attorney General of the United States was erroneous,
was rendered by him without her case being before
him for trial; that she had no notice that such an opin-
ion would be rendered, nor any opportunity to be
present or to be heard. She states further, that in as
much as the decision of the Honorable Secretary of the
Interior, adversely effecting her rights, was based
entirely upon the ex pal* and erroneous decision of the
Attorney General of the United States, justice and right
demand that in some way she have an opportunity to
present to the Attorney General of the United States
her theory of her case; that she should not be bound by
the decision so rendered without such opportunity to
be heard.

Petitioner states that there are but two remedies
now by which she may enforce her rights. By one of
these, she may, by sitting by while another allottee
takes her land in allotment, and after issuance of a
patent therefor to such allottee, go into the courts
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and charge such allottee as a trustee of the title hold-
ing the same for the use and benefit of your petitioner.
The other remedy is to apply to your Honors for an
order of reference referring this case to the Attorney
General of the United States for a re-hering herein,
notice of which to be given to all parties in interest,
and an opportunity given them to be present and to be
heard.

Petitioner states that she is a little girl of tender
years, a ward of the Government, and entitled to the
least expensive and most expeditious remedy which the
Government can afford lien That the least expensive
and most expeditious and efficacious remedy is that
through procuring a re-hearing before the Attorney
General of the United States IN PERSON; and she
respectfully prays that this case be referred to the
Attorney General for HIS INDIVIDUAL OPINION as to
her right to be enrolled as a member of the Choctaw
and Chickasaw Nations.

In anticipation that this order will be granted, she
begs to respectfully submit for the consideration of
your Honors the following brief, wherein she presents
her contention in this legal controversy.

Respectfully submitted.

MARY ELIZABETH MARTIN,
By and through GEORGE W. MCMILLAN, her Guardian.

STATEMENT OF FACTS.

The applicant, Mary Elizabeth Martin, was born
in the year 1891 to Walker Martin and Sallie Moore
Martin his wife. both of whom were, at the date of the
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applicant's birth and at all times thereafterwards, citi-
zens by intermarriage of the Choctaw and Chickasaw
Nations respectively: Walker Martin having previous-
ly married Betsie Munroe, a Choctaw by blood, and
Sallie Moore Martin having previously married
Nelson Munroe, a Chickasaw by blood—they them-
selves being white persons. Both Indian spouses died
prior to the marriage of applicant's parents. The
applicant is therefore the legitimate child of two inter-
married citizens of the Choctaw and Chickasaw Nat-
ions. She was born in these Nations and has resided
there all her life.

ISSUE.

Does a legitimate child of parents, both of whom
are intermarried citizens of these tribes, take and
acquire, naturally by its birth alone, the citizenship
status of both its parents, or on the contrary, does it
take and acquire a citizenship status alien to that of
both its said parents?

BRIEF AND ARGUMENT.

At the outset of the argument hereafter to be made
we desire not only to call attention, but to forcibly
impress upon your minds the fact that the question
herein involved—and the ONLY question is one of CITI-

ZENSHIP and NOT one of property rights.
Heretofore it has been the aim of counsel for the

Nations to divert the course of argument and judicial
inquiry from the consideration of the CITIZENSHIP

STATUS of this little child to a consideration of the
PROPERTY RIGHTS which she may possess. We sub-
mit that the only question to be answered is "What is



the citizenship of Mary Elizabeth Martin?' not ''What
are her property rights?"

Citizenship and property rights are two separate
and distinct subjects and ought not be confusable in
the judicial mind. Citizenship is the state of being
vested with the rights, privileges and obligations of a
citizen; and a citizen is one of a number of persons
who form a body politic and have submitted themselves
to the dominion of some sort of government to which
they owe allegiance and from which they are to derive
protection of their individual and . collective rights.
Allegiance and protection are, in this connection,
reciprocal obligations, the one being given in compen-
sation for the other. He is a citizen who, by either of
the four known methods, is a member of some organ-
ized government, and as such member is subject to its
laws and entitled to its protection in the enjoyment of
civil and private rights. It is a STATUS or CONDITION,

and is NOT property. Citizenship or membership in
such government may be acquired in either one of the
four following ways:

1. By birth.
2. By naturalization, sometimes called adoption.
3. By marriage.
4. By succeeding to the parents' status.
It is thought that these four methods include every

known way by which a person may acquire citizenship,
and that all other methods which appear to be differ-
ent, will be found on last analysis to be reducible to
one or the other of these four. As stated above, citi-
zenship is a status, not property. However, it has
become popular, in considering the question at bar, to
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confuse cizizenship with inheritance, and to attempt to
apply to questions of citizenship the laws governing
the distribution of the property of deceased persons,
just as though citizenship was property. The fact that
property is never inherited until the death of the inte-
state, whilst citizenship may be acquired even during
the lifetime of the parent, is overlooked; just as the
fact that property maybe inherited from lineal descend-
ants in either the ascending or descending scale, and
from collateral kindred of apy degree., whilst citizen-
ship is acquired by a child from its parent alone, and
never from any other kindred, is also disregarded.
The recent decisions of the Supreme Court of the
United States have announced unequovicadly that it is
not property, but is only a status, and hence the
endeavor to apply the principles of law governing the
descent and distribution of the estates of deceased
persons can only prove abortive. The principles of
law to be applied are the principles governing citizen-
ship and membership. Nothing more; nothing less.

Before discussing what those are we desire to
investigate the EXTENT of the rights of different citi-
zens, and from this to ascertain whether an intermar-
ried citizen's rights are the equal of, and co-extensive
with, that of any other citizen who has acquired his
citizenship by birth or naturalization. It would seem
to an American that the statement of the proposition
carries with it its own answer. To us, it is fundamental
that each citizen possesses all the rights, priviliges
and immunities of every other citizen, regardless of
race or color, or of the manner by which his citizenship
was acquired. We do not measure the EXTENT of a

1114016177,-7.,
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person's citizenship by the color of his skin, nor by the
race to which he belongs; neither do we measure it by
manner by which he acquires his citizenship. If he is
a citizen, he is the equal of any other citizen. Discrim-
inations on account of race or color or of the manner
by which citizenship is acquired are odious, and in a
republican form of government are not to be tolerated.

Our declaration of independence recites:

"We hold these truths to be self-evi-
dent; that all men are created equal."

Kent, in discussing the question of citizenship, and
in particular the rights of a naturalized citizen, has
said that the rights, privileges and immunities pos-
sessed by him are the same as that of native born citi-
zens. We quote:

"A person thus duly naturalized be-
comes entitled to all the privileges and im-
munities of natural born subjects, except
that a residency of seven years is requisite
to enable him to hold a seat in Congress,
and no person except a natural born citi-
zen is eligible to the offices of Governor of
some of the States, or President of the
United States." Book 2, pages 65-6.

It will be noticed that the rights thus withheld .

from the alien born citizen are political, and it has been
held by the Supreme Court of the United States that
discriminations can be made in political rights, as in
voting, on account of age or sex; but not in their pri-
vate or civil rights.

This equality of all citizens is a fundamental con
cept, not alone of our own Government, but it is also



8 —

of the Choctaws and Chickasaws. The Declaration o7
Rights of the Choctaw Nation provides:

"That the general, great and essential
principles of liberty and free government
may be recognized and established, we de-
clare:

'-Section 1. That all free men, when
they form a social compact, are EQUAL IN

RIGHTS, and that no m:in or set of men
are entitled to exclusive separate public
emoluments or privileges from the com-
munity, but inconsideration of public ser-
vices."

The Bill of Rights of the Chickasaw Nation pro-
vides:

"That the general, great and essential
principles of liberty and free government
may be recognized and established, we
declare that:

"Sec. 2. All free men, when they form
a social compact, are EQUAL IN RIGHTS.

and no man or set of men is entitled to
separate public emoluments or privileges,
but in consideration of public services

If, then, all men are born equal: if when they form
a social compact they have equal rights; if the natural-
ized citizen possesses all the rights, privileges and
immunities of natural born citizens; we ask, how can
there be degrees of citizenship? How can one be a full
citizen, whilst another is some fractional part of a citi-
zen? And what fractional part of a citizen is he? To
all of which questions the answer is that there are no
degrees in citizenship, no citizens of fractional parts.
No matter how citizenship be acquired, whether by
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birth, by naturalization, by adoption or by intermar-
riage,—when it is once acquired, the citizen is the equal
of every other citizen.

These general and fundamental principles enter
into the consideration of the tre-ity of 1866, between
the United States and the  Choctaw and Chickasaw Na-
tions (14 Slat, 779). from an interpretation of which

we seek to ascertain the exti-nt of the rights of the
intermarried citizen; so that if the status of such inter
married citizen be expressed in general words, he will
be deemed to possess all the rights of any other citi-
zen; whilst, if limiting words are used restricting his
rights, the limitations will be confined to the precise
restrictions set forth, for the reason that the limita-
tions will be in derogation of the usual rights and lib-
erties of the citizen. Article XXXVIII of the Treaty
of 1866, supra, which impresses upon any white person
who marries a Choctaw or Chickasaw and resides in
either of the Nations, the exact status of a member of
the tribe, is as follows:

"Every white person who, having mar-
ried a Choctaw or Chickasaw, and resides
in the said Choctaw or  Chickasaw Nations,
or who has been adopted by the legislative
authorities, IS TO BE DEEMED A MEMBER

of said Nations, and shall  he subject to the
laws of the Choctaw ari.d Chickasaw Na-
tions according to his domicile, and to
prosecution and trial before their tribun-
als. and to punishment according to their
laws in all respects, as THOUGH HE WAS

A NATIVE CHOCTAW OR CHICKASAW."

This treaty was made just after the war of the
rebellion, in which these tribes had espoused the cause
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of the Confederacy: and they, as a consequence of that
espousel, had lost and forfeited all their Tribal rights.
It appears that both the United States and these two
tribes intended to impress upon the white person who
married a citizen of either tribe, and who resided in
either Nation, the citizenship status, in all respects, of
a native Choctaw or Chickasaw, regardless of such
white person's consent. The marriage and residence
of such white person as aforesaid 'ipso facto impressed
upon him or her the status of a citizen, made him or
her a MEMBER of the Tribe as THOUGH HE OR SHE WAS

A NATIVE CHOCTAW OR CHICKASAW. It is a familiar
principle of interpretation that words. used either in a
statute or in a treaty with foreign nations or an Indian
Tribe, must be given the meaning which the words
naturally import, and that to add to or detract from
the meaning which they naturally carry i not inter-
pretable, but judicial usurpation. In speaking of this
identical treaty, the Supreme Court of the United
States has said regarding the proper rule of interpre-
tation in such a ease as this:

"There was much discussion at the bar
as to the principle that should govern. the
Court when determining the scope and
effect of a treaty between the United States
and Indian Tribes. Al] agree that as a
general rule in the interpretation of writ-
ten instruments the intention of the par-
ties must control, and that the intention
of the parties is to be gathered from the
words used—the words being interpreted,
not literaily or loosely, but according to
their ordinary signification. If the words
are ambiguous, then resort may be had to
such evidence, written or oral, as will dis-
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close the circumstances attending the exe-
cution of the instrument and place the
Court in the situation in which the parties
stood when they signed the writing to be
interpreted.

"To what extent, if at all, have these
rules been enlarged or modified when the
instrument to be interpreted is a treaty
between the United States and Indian
Tribes? (Here follows an extensive cita-
tion of cases, and what was held in each. )
But in no case has it been adjudged that
the Court could by mere interpretation or
in deference to its views as to Ak hat was
right under all the circumstances, incor-
porate into an Indian treaty something
that was inconsistent with the clear im-
port of its words It has never been held
that the obvious, palpable meaning of the
words of an Indian treaty may be disre-
garded because, in the opinion of the Court
that meaning may in a particular transac-
tion work what it would regard as an
injustice to the Indians. * * What
was said in the Amiable Isabella, 6
Wheat 1, 71 -3, is evidently applicable to
treaties with Indians. Mr. Justice Story,
speaking for the Court, said: * * *
'To alter, amend or add to any treaty by
inserting any clause, however small or
great, important or trivial, would be on
our part an usurpation of power, and not
an exercise of judicial function. It would
be to make, and not to construe, a treaty
Choctaw Nation vs. United States, 179 U. S. 523.

There are no limitations in this treaty on the ex-
tent of the intermarried citizen's rights; nor are there
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any restrictions placed on him on account of being o
white color, or Caucasian blood, or from his havin
acquivd his citizenship by marriage. It will be a clan
gerous innovation to supply limitations where none ar(
expressed, especially where the generality of the Ian
guage used, interpreted in the light of the fundamental
principles of citizenship, imports no restrictions what-
ezer. Vattel, in his work on the Law of Nations, says:

"The first general Anaxim of interpreta-
tion (of treaties) is, that it is not allowable
to interpret what has no need of interpre-
tation. Where a deed is worded in clear
and precise terms—when its meaning is
evident, and leads to no absurd conclusion
—there can be no reason for refusing to
admit the meaning which such deed natur-
ally presents. To go elsewhere in search
of conjectures, in order to restrict or ex-
tend it, is but an attempt to elude it. If
this dangerous method be once admitted,
there will be no deed which it will not
render useless. However luminous each
clause may be—however clear and precise
the terms in which the deed is couched—
all this will be of no avail, if it be allow-
able to go in quest of extraneous arguments
to prove that it is not to be construed in
the sense which it naturally presents.

"Those cavillers who dispute the sense
of a clear and determinate article, are
accustomed to seek their frivolous subter-
fuges it] the pretended intentions and
views which they attribute to its authors.
It would be very often dangerous to enter
with them into the discussion of those sup-
posed views that are not, pointed out in the                                                                                                                                      
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piece itself. The following rule is better
calculated to foil such cavillers, and \NM_ at
once cut short all chicanery: IF HE WHO
COULD AND OUGHT TO HAVE EXPLAINED
HIMSELF CLEARLY AND FULLY HAS NOT
DONE SO, IT IS THE WORSE FOR HIM; HE
CANNOT BE ALLOWED TO INTRODUCE SUB-
SEQUENT RESTRICTIONS WHICH HE HAS
NOT EXPRSSED. This is the maxim of
the Roman law: Pacionem obscuram us nocere
in quorum poles/ate legem ape,tius conscribee. The
equity of this rule is glarini.ly obvious,
and its necessity is not less evident. There
wi I be no security in conventions, no sta-
bility in grants or concessions, if they be
rendered nugatory by subsequent limita-
tions, which ought to have been originally
specified in the deed, if they were in the
contemplation of the contracting parties."
Chapter XVII, Sec. 264 -5.

Applying these rules oi interpretation to the an

,z,uage used in Article XXXVIII of the Treaty of 1866,

supra, which impresses the intermarried white person

‘.vith the exact status of "A MEMBER OF THE NATION"
we must necessarily conclude that such intermarried

person is a FULL MEMBER, a COMPLETE MEMBER, and

not some fractional part of a member, a MEMBER TO

ALL INTENTS AND PURPOSES; and when we read these

words in connection with the concluding clause of that
section, which provides that such intermarried white
person is to "BE DEEMED A MEMBER OF SAID NATION,
* * * AS THOUGH HE WAS A NATIVE CHOCTAW OR
CHICKASAW," all doubts as to the extent of his

rights, privileges and immunities, are at once dis.si-
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pated; for they are expressly made co-equal and co-e:
tensive with that of the NATIVE Choctaw and Chickf:
saw. Hence, the rights of an intermarried member o
citizen are, interpreted either in accordance with th,
usual and customary rules of construction, or from th(
express words of the treaty, co-equal with those 01
any and every other citizen; and no discrimination
should be made against him on account of his race, his
color, or the manner by which his citizenship status
was acquired or impressed upon him.

The applicability of this line of thought to the
question under consideration is this: If the EXTENT

of the rights, privileges and immunities of the parent
has anything to do with the citizenship status of the
parent's child, then the child of an intermarried citizen
would occupy the same position as the child of a native
Choctaw or Chickasaw; for the rights and membership
status of their respective parents are IDENTICALLY

the same.
This brings us, in the orderly discussion of this

case, to the consideration of the citizenship and mem-
bership status of a child both of whose parents are
members of these Nations. But before we inter into
this investigation, we desire to briefly notice some of
the objections heretofore urged by the Nations against
petitioner's enrollment.

It is contended by said Nations that an intermar-
ried citizen has no CAPACITY TO CONFER citizenship on
another person. They might, with equal consistency,
have contended that no citizen, be he a native, an
adopted or an intermarried citizen, has the CAPACITY

TO CONFER citizenship on any other person; for it is
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not the INDIVIDUAL, but the SOVEREIGN, who confers
citizenship on a person. This the SOVEREIGN may do
in various ways; it may do it directly or indirectly, as
it sees fit; it has done it indirectly in the case of the
intermarried party by impressing him, involuntarily,
with tribal citizenship from his having married a Choc-
taw or Chickasaw and residing in either of those
Nations. The question at issue, therefore, is not
whether an INDIVIDUAL MAY CONFER Citizenship on
another person, for undoubtedly he cannot, but wheth-
er the laws of the SOVEREIGN impress the child at its
birth with the citizenship status then had by both its
parents, or whether it impresses such child with an
alien citizenship.

Again, it is contended by the Nations that the trib-
al status so impressed upon the intermarried citizen is
personal to him and does not extend in its operation to
any ther person. To arrive at this conclusion, they
contend that such was the in tent of the Choctaws and
Chickasaws at the time the treaty was made; and thus
they make the intention of the parties the controlling
factor in its interpretation. Now, let us see what force
and effect is to be given to this contention, and how
far it is applicable to the present case. It is funda-
mental that, in the construction of treaties, we have
recourse to the intention of the parties only when the
language used by the contracting parties, taken in
their ordinary signification, is ambigious. We must
bear in mind the subject matter concerning which the
language is used, and then, if its meaning is uncertain
or doubtful, have recourse to the intentioli of the part-
ies in order to make the language used, certain and
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free from doubt. But the intention of the parties -

never made the controlling factor, as is attempted t
be done here, for the purpose of changing the ordinal
signification to a distorted signification, and the usua
and ordinary meaning to an absurd and irrationa
meaning. The parties will never be presumed tc
intend a foolish or absurd thing, nor to have in con-
templation consequences which are irrational and
unnatural, and subversive of equity and justice; which
would be the result, however, if the parents are to be
citizens of one country, and their children aliens there-
of and intruders in their parents' country. Such a
result could never have been intended by either party
to this treaty. It would have been remarkable if they
had intended his status to extend to any other person
then alive, or to have deemed it necessary to stamp
his potential procreative powers with a citizenship
status."

Now, if there is anything in this case which ren-
ders it necessary to ascertain what meaning the parties
intended to give to the words used, we must seek that
intent, not from the declarations of the Nation's attor-
neys delivered at the present time, nor from the acts
of their legislature touching a different matter, made
ten years after the execution of the instrument. But on
the contrary, we must ascertain it from the conduct
and declarations of the parties made at the time of the
execution of this instrument, during the negotiations
leading up to its execution, and so immediately there-
afterwards as to form a part of the Res Geske. Conduct-
ing our investigation along this line, we find that prior
to 1866, those white people who had theretofore set-
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tled in these tribes, were not members of the tribes,
and the Nations had no jurisdiction over them. They
were not amenable to tribal laws, nor subject to trials
and prosecutions before tribal tribunals.

Out of this condition of affairs, there arose much
dissatisfaction and trouble; so that when it came to
making the treaty of 1866, all these matters, must of
necessity have been in their contemplation.

The first meeting of the delegates was held at
Fort Smith, Arkansas, in September 1865. The chair-
man of the delegates on the part of the United States
was Hon. D. N. Cooley, the then Commissioner of
Indian Affairs. He addressed the Indian delegates,
and said:

"Brothers: After considering your
speeches made yesterday the commission-
ers have decided to make the following
reply and statement of the Government:
Brothers: We are instructed by the Pres-
ident to negotiate a treaty or treaties with
any or all of the nations, tribes or bands
of Indians in the Indian Territory, Kansas
or the plains west of the Indian Territory
or Kansas. The following named nations
and tribes have by their own acts, by mak-
ing treaties with the enemies of the United
States, at the dates hereinafter named for-
seited all right to annuities, lands and pro-
tection by the United States. (Here fol-
lows the names of the tribes and the dates
on which they made such treaties with the
Confederate Government.) By these na-
tions having entered into treaties with the
so-called Confederate States, and the re-
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bellion being now ended, they are left now
without any treaty whatever, or treaty ob-
ligation for protection by the United
States. * * The President, however,
does not desire to take advantage of or en-
force the penalties for the unwise action
of these nations. The President is anxious
to renew the relations which existed at the
breaking out of the rebellion. We, as rep-
resentatives of the President, are empow-
ered to enter in new treaties with the
proper delegates of the tribes located
within the so-called Indian Territory and
others living west and north of the Indian
Territory."

The Commissioner proceeded to state upon what
terms he was willing to enter into new treaties, and
from Article 7 thereof we can perceive, at the least,
WHAT THE INTENTION OF THE UNITED STATES WAS:

"Such treaties must contain substantial-
ly the following stipulations:

“Article 7. No WHITE PERSON except
officers, agents and employees of the Gov-
ernment, or of any internal improvement
authorized' by the Government, WILL BE

PERMITTED TO RESIDE IN THE TERRITORY

UNLESS FORMALLY INCORPORATED WITH

SOME TRIBE ACCORDING TO THE USAGES

OF THE BAND."

The Committee on the part of the Choctaws and
Chickasaws, in reply to the proposition submitted by
the Commissioners of the United States as the basis of
a new treaty, accepted Article 7 set forth above, and
said:
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"We accept Article 7, and are willing to
have the provisions thereof incorporated
into the treaty."

These negotiations were continued at anothar
meeting held next year at Washington, and finally cul-
minated in the treaty of 1866. There is not a line, not
a word in this treaty, nor in the declarations of the
parties during the negotiations leading up to its execu-
tion, nor soon thereafterwards, that even remotely
indicates that it was the intent of either of the con-
tracting parties to give to a child of two intermarried
parents the status of a foreigner and alien to the coun-
try of both its parents. Moreover, the thought that a
child of such parents should be born an alien to the
country of its parents, with all .the cruel consequences
of domestic and national treason, diversity of family
citizenship, diversity of allegiance, and diversity of
governmental protection is too monstrous and absurd
to have found lodgment in the minds of the delegates
of either of the contracting parties. No discrimina-
tion on account of race or color was contemplated.

We will pursue this investigation into the intent of
the parties to this treaty a little further, and will then
dismiss this feature of the case.

In 1896, one Naomi Walker, a white woman and an
intermarried citizen of the Choctaw Nation, applied to
the Commission to the Five Civilized Tribes for the en-
rollment of herself and her two minor white children
by a white father. She and her two white children
were duly enrolled by said Commission, and they have
long since filed their allotments and drawn and spent
their pro rata part of their monies. No question about
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their intent being otherwise was then raised by t
Nations and it all seems to be a matter of later gro'
See opinion in case of Naomi Walker, I. T. D, 5134, 1904
le in the Department of the Interior.

In the case of Kelo Brown, LT. D. 8600-1903, 5
1904, on file in the Department of the Interior, i
conclusively shown that this contention of the Nati
about this alleged intent with which the treaty I
negotiated is of very recent origin. Neither of pe
ioner's parents in that case were of either Choctaw
Chickasaw blood; yet, their children and grandchild]
were always, by the Chickasaws themselves, treal

, 	 as citizens and accorded all the rights of citizei
Kei o Brown served as an official of that Nation.
and his brother and sister, the children of adopted c
izens, possessing not a drop of Chick asow blood, we
enrolled upon the old rolls of the citizens of that Nt
ion, held lands and drew money. The contend
therefore that a child of citizen parents, who have
Chickasaw Indian blood, is not a citizen of its parer]
country, is of more recent origin than that.

In the case of Richard C. Byrd et al, a Cherok
case, it appears that the leading petitioner was, ma]
years ago, adopted into the Cherokee tribe. In ti
Act adopting him no mention was made of childr
subsequently born. But such children were alwa
considered to be, and treated as, citizens by the Chei

1 'kees themselves. In this case, the petitioners we
entirely white, without a drop of Cherokee blood ; al
yet the Cherokees themselves recognized that t
children of citizen parents, naturally by birth alor
succeeded to the same citizenship and allegiance
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that possessed by their parents, regardless of race or
color.

In the case of Georgia McKinney, I. T. D. 10622-
1905, 11176-1905, on file in the Department of the Inter-
ior, petitioner's grandmother, who was entirely white
and without any Indian blood, was adopted into tlae
Chickasaw Nation. No mention of children thereafter
born was mentioned in the Act of Adoption. Yet from
the day of her adoption, she and her IN hite children
and grandchildren ereafterwards born, were contin•
uously accorded all the rights of any citizen.

Case after case could be cited where white chil-
dren of iLtermarried parents have been accorded all
the rights accorded other citizens. They have been
sent to the Indian schools, held lands, drawn school
money and done everything any other citizen could do.
The Choctaws and Chickasaws never for a moment
questioned or disputed that they were citizens.

It appears therefore, that this alleged contention
that children of citizen parents are born aliens to their
parents' country, merely because they possessed
no other kind of blood than that of their parents, is
wholly without any foundation whatever, judging from
the acts and conduct of the Choctaws and Chickasaws
themselves alone.

We will return now to the consideration of the
propositions of law.

Both of the parents of petitioner herein bad, before
her.birth, become membersof said tribes in virtue of prior
marriages with Indian spouses; they intermarried, and
petitioner is the legitimate fruits of the last marriage.
Is such a child, born in these nations, and residing
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there all its life, and born of parents both of whom ar
intermarried citizens of these tribes, impressed witl
the same citizenship status as that of its parents? Or
on the contrary, is it impressed with a citizenship stat
us alien to that possessed by both its parents? Can
any discrimination be made against such a chi'd on
account of its race, its color, or the manner by which
its parents acquired or were impressed with their citi-
zenship: so that whilst the children of a native or an
adopted parent may, naturally by birth alone without
affirmative words, take the citizenship status of their
parents; this child of intermarried parents may not
do so?

There is an entire absence in the treaty of 1866 of
any mention of the children of either a native, an
intermarried, or an adopted member of the tribes born
to such member either by his Indian spouse or by a
subsequent intermarried spouse or adopted spouse; no
statutory rule is prescribed by which to determine
the citizenship status of any such children of any kind
of parentage; so that the question is presented whether
children are niturally, at their birth, impressed
with the same membership and citizenship stat-
us as that had by their parents at that time, or
whether it takes affirmative legislation to give the
child that status and citizenship.

It is an universal pri riciple that a child, naturally
at its birth and without affirmative legislation, takes
or is impressed with the citizenship status had by its
parent at that time, except only when a change of citi-
zenship occurs during the period of gestation before
the child's birth, which is immaterial in the present

4.••••••••	 •
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discussion. Government and society is perpetuated by
and through the children .of its citizens and members;
and if this were not true, society and government, on
the death of its members, would become extinct for
lack of citizens. Hence, to continue and perpetuate
government, the children of citizens are necessarily at
their birth impressed with the same citizenship status
as that had by their parents at that time; and this be-
ing a natural right, and lying at the foundation of gov-
ernment and society, it follows that negative words
must be used to prevent them from taking such status.
In the absence of any mention of children, either af-
firmatively or negatively, the fundamental concepts of
government relative to citizenship, with reference to
which all legislation touching this matter is enacted,
affords the rule of construction. There being there-
fore an absence of either affirmative or negative words
in this treaty regarding these children, we are left to
determine their rights by these universal and funda-
mental concepts of. society and government. What
they are we will now investigate.

Vattel in his work on the Laws of Nations, says:

"The citizens are the members of the
civil society; bound to this society by cer-
tain duties, and subject to its authority,
they EQUALLY participate in its advanta-
ges. The natives, or natural-born citizens,
are those born in the country, of parents
who are citizens. As society cannot exist
and perpetuate itself otherwise than by
the children of the citizens, those children
NATURALLY follow the condition of their
fathers, and succeed to all their rights.



— 24 —

The society is supposed to desire this, in
consequence of what it owes to its own
preservation; and it is presumed, as a mat-
ter of course, that each citizen, on entering
into society, reserves to his children the
right of becoming members of it. The
country of the father is therefore that of
the children; and these become true citi-
zens merely by their tacit consent. We
shall soon see, whether on their coming to
the years of discretion, they may renounce
this right, and what they owe to the soci-
ety in which they were born. I say that
to be of the country, it is necessary to be
born of a father who is a citizen; for, if he
is born there of a foreigner, it will be only
the place of his birth,and not his country.
* * * It is asked whether the children
born of citizens in a foreign country are
citizens? The laws have decided this
question in several countries, and their
regulation must be followed. By the law
of NATURE alone, children follow the con-
dition of their fathers, and enter into all
their rights; the place of birth produces
no change in this particular, and cannot of
itself furnish any reason for taking from
a child what NATURE has given him."
Book .1, Chapter XIX. Sections 212, 215.

In the opinion in the case of Inglis vs. The Trus
tees of the Sailor's Snug Harbor, 3 Peters 155, 7 Law
Ed. 637, delivered by Mr. Justice Story, it is said:

"The rule commonly laid down in the
books is that every person who is born
within the ligiance of the sovereign is a
subject; and E CONYERS°, that every per-       

iF                                                                                                                                                                                                                                                                          
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son born without such allegiance is an
alien. This, however, is little more than
a definition of terms, and affords no light
to guide us in the inquiry what constitutes
allegiance, and who shall be said to be born
within the allegiance of a particular sov-
ereign; or, in other words, what are the
facts and circumstances from which the
law deduces the conclusion of citizenship
and allegiance. Now, allegiance is noth-
ing more than the tie or duty of obedience
of a subject to a sovereign under whose
protection he is; and allegiance by birth is
that which arises by being born within the
dominions and under the protection of a
particular sovereign. Two things usually
concur to create citizenship; first, birth
locally within the dominions of the sov-
ereign; and, second, birth within the pro-
tection and obedience, or in other words,
within the ligiance of the the sovereign.
There are some exceptions which are
founded on peculiar reasons, and which.
indeed ; illustrate and confirm the general
doctrine. Thus, a person born on the
ocean is a subject of the prince to whom
his parents then owe allegiance."

A. Porter Morse, in his work on 'citizenship by
, birth and naturalization, quotes with approval the lan-
guage of Vattel set forth above; and after reviewing
laws of all countries, beginning with the old Greek
and Roman laws, he arrives at the conclusion that all
children born within the dominion of a country, of par
ents who owe allegiance to that country, NATURALLY,

by their birth alone, succeed to the citi2,enship status
of their parents, and become members of the same gov-
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ernment, owing to it the same allegiance as their pa
ents do, and are entitled to the same protection, an
the enjoyment of the same rights. He cites a ion
array of authorities from all the great jurists and pui
heists, and conclusively establishes that the doctrin
announced above is correct. He says:

"Under view of the law of nations, natives,
or natural born citizens, are those born in
the country, of parents who are citizens.
The country of the father is that of the
children. * * * * A legitimate child,
wherever born, is a member of the _nation
of which its father at the time of its birth
was a member, * * * * Legitimate
children, in whatever place or region they
may be born, are regularly members of the
state of which their parents form a part at
the moment. of their birth."

The text book writers are all to the same effect,
and we do not know of a single one holding a contrary
doctrine.

Such, also, is the common law of the Choctaw and
Chickasaw Nations, according to which law the chil-
dren of parents who are members of the tribe, take
naturally by birth without affirmative statutory legisla-
tion, the status of their parents; owe allegiance to the
same tribe and are subject to the same jurisdiction.
There is an entire absence in their siatutory laws rela-
tive to the children of any kind of parentage; but among
them, as among all other nations, the child acquires its
parents' citizenship status without affirimitive words to
that effect; such affirmative v , ords being, even if they
were used, surplusage merely. Such is also the com-
mon law among all other Indian tribes. And strange                                                                                                                                                                                                                                                                                                                                                       
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to say, while conceding it to be the law in regard to
the children of native Choctaws and Chickasaws, and
also in regard to the children f adopted Choctaws and
Chickasaws it is denied here th ,ut it is true in the case
of the children of intermarried Choctaws and Chicka-
saws; notwithstanding the adopted and intermarried
members of the tribes are provided for in the same
identical article of the treaty, and in the same identical
language. This is more than a discrimination on account
of race or color, for a large part of the adopted citizens
are entirely white, just as the intermArried people are;
and consequently it is a discrimination gr3wing out of
the manner by which their p treats acquired their trib-
al citizenship, a position wholly indefensible.

This same question has been before the various
courts in the Indian Territory; and these conrts, in
every instance, have declared that the children of
intermarried cit zen, naturally by their birth alone
acquired the citizenship status of his parents, in the
absence of negative words to prevent it: and they have
consistently refused to discriminate against these little
children on account of their race, their color, or the
manner by which their parents acquired their citizen-
ship. (See opinions of Judges Cla 'non and Townsend
in Citizenship Cases on file in the Department of the
Interior. )

The Supreme Court of the United States, in the
case of Elk vs. Wilkins, 112 U. S. 94, in holding that
an Indian, born in allegiance to an Indian tribe, is not
a citizen of the United States, said:

"Indians, born within the territorial lim-
its of the United States, members of and  
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owing immediate allegiance to one of the
Indian Tribes, an alien though dependant
power, although in a geographical sense
born in the United Stai es, are no more
born in the United States and subject to
its jurisdiction, within the meaning of the
1st Section of the 14th Amendment, than
the children . of subjects of any foreign
power born within the domain of that gov-
ernment "

A child of parents, both of whom are members
the tribe, AND BORN IN THE TRIBE, is born in immt
ate allegiance to its parents' tribe, and therefor e is 1
a citizen of the United States. If such child is not
citizen of its parents' tribe, then of what country is
citizen? "A man without a country, may be an ent(
taming subject in fiction. but the public law of model
states is not disposed to rec3gnize such a nondescript

In the naturalization laws of the United State
there is no mention of the CHILDREN of a naturaliz(
Person, born within the United States and subseque]
to their parents' naturalization. The only mention
children in these laws relate to minor children, boi
PRIOR to the parents' naturalization, and children boi
SUBSEQUENT to that time but outside of the ge
graphical limits of the United States. But no oi
would say that because there is an absence of ar
mention of them, that such children born within ti
United States and after their parents' naturalizatio:
were not themselves citizeus. Such children natural:
take such a status.

On March 3, 1901, Congress. by an amendment 1
the Act of February 4, 1887, made all the Indians j



99 —

the Indian Territory citizens of the United States. But
no provision was made for their children thereafter-
wards born. Can it be said that those born subsequent
to that time are not citizens of the United States merely
because they were not mentioned in the Act? Such a
construction of the Act would be absurd and irrational.

That Act, with the amendment included in brackets,
reads as follows:

"Every Indian born within the Territorial
limits of the United States to whom allot-
ments shall have been made under the pro-
visions of this Act, or under any law or
treaty, and every Indian born within the
Territorial limits of the United States who
has voluntarily taken up, N\ ithin said
limits, his residence separate and apart
from any tribe of Indians therein, and has
adopted the habits of civilized life, (AND

EVERY INDIAN IN THE INDIAN TERRITORY),

is hereby declared to be a citizen of the
United States, and is entitled to all the
rights, privileges and immunities of such
citizens, whether said Indian has been or
not, by birth or otherwise, a member of any
tribe of Indians within the Territorial
limits of the United States without in any
manner impairing or otherwise affecting
the right of any such Indian to tribal or
other property." Sup. Rev. Slats. Vol I,
page 536.

Every statute is enacted with reference to the
fundamentel right of the citizen, whether it be ex-
pressed in the constitution or not; and it is no answer
to the line of argument above that the 14th Amendment
of the constitution declares that every person born
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within the limits of the United States and subject to
its jurisdiction is a citizen thereof; for whilst these
statutes must be interpreted in the light of this amend-
ment; without it, THEY MUST BE INTERPRETED IN THE

LIGHT OF THE fundamental laws governing citizenship,
WHICH ARE AS MUCH A PART OF EVERY STATUTE AS IF

THEY WERE expressly SET FORTH IN IT. This amendment
to the Constitution has not changed the fundamental
principle of citizenship which we are insisting upon; it
added nothing to what was alread the law; it was but
declaratory of what was then the law on that subject,
and set at rest the disputed question of whether a child
born in the United States of foreign and a lien parents
was a citizen of the United States. But a child, born
in a country of citizens of that country, is itself a citi-
zn of that country beyond all question. Chief Justice
Waite, in the case of Minor vs. Happersett, 88 U. 5.,162,
in holding that this amendment did not add anything
to the existing law in so far as it concerned a child
born in a country of parents who were already citizens
thereof, said:

"They (women) are persons, and by the
Fourteenth Amendment 'All persons born
or naturalized in the United States and sub-
ject to the jurisdiction thereof' are x-
pressly declared to be citizens of the
United States and of the States wherein
they reside But, in our opinion, it did not
need this amendment to give them this position.
There canliot be a nation without a people
The very idea of a political community,
such as a nation is, implies an association
of persons for the promotion of their gen-
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eral welfare. Each one of the persons as-
sociated becomes a member of the nation
formed by the association. He owes it
allegiance and is entitled to its protection.
Allegiance and protection are, in this con-
nection, reciprocal obligations. The one
is a compensation for the other; allegiance
for protection, and protection for allegi-
ance.

To determine, then, who were citizens of
the United States before the adoption of the
amendment, it is necessary to ascertain
what persons originally associated them -
selves together to form the nation, and
what were afterwards admitted to member-
ship

Additions might be made to the citizen-
ship of the United States in two ways:
first, by birth, and second, by naturaliza-
tion. * * * New citizens may
be born, or they may be created by nat-
uralization.

The Constitution does not, in words, say
who shall be natural born citizens. Re-
sort must be had elsewher ,, to ascertain
that. At common law, with the nomencla
ture of which the framers of the Constitu-
tion were familiar, IT WAS NEVER DOUBTED

THAT ALL CHILDREN BORN IN A COUNTRY

of parents who were its citizens BECAME THEM-

SELVES, upon their birth, CITIZENS ALSO.

These were natives, or mitural born citi-
zens, as distinguished from aliens or for-
eigners Some authorities go further and
include as citizens children born within the
jurisdiction, without reference to the citi-
zenship of their parents (This is n t true
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of the Choctaws and Chickasaws). As to
this class there have been doubts, hut never
as to the fiist For ihe purposes of this case
it is not necessary to solve these doubts.
It is sufficient for everything we have now
to consider that all children born of citizen par-
ents within the jurisdiction are themselves citi-
zens.''

It therefore appears that, tested either by the com-
mon law of nations, the common law of the United
States, or the common law of these tribes, the petitioner
has, naturally by being born of citizen parents in their
country, succeeded to the citizenship status of her par-
ents, and should. be enrolled as a citizen thereof.

This leads us to inquire whether Congress has, in
any manner, expressed its will in reference hereto.
The supervision and control of the Choctaws and
Chickasaws, including the power to determine their
membership, resides solely and exclusively in the po
litical and legislative depArtment of the government
(Lone Wolf vs. Hitchcock, 187 U. S., 554, Cherokee Nation vs.
Hitchcock, 187 U S, 294, Stephens vs. Cherokee Nation 174

U. S., 445), and if it has expressed its will with refer-
ence to this matter, its will must, perforce, control. On
June 10, 1896, Congress enacted that:

"The rolls of citizenship of the several
tribes as now existing are hereby crm-
firmed." 29 Stats , 321-9.

From the reading of the above, it will be perceived
that Congress intended no discrimination to be made

with respect to citizenship matters on account of race,
of color, or of the manner by which the individual ac-
quired his citizenship. All alike, regardless of these
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things, had their citizenship confirmed to them by this
Act. If their names appeared on such rolls it was suf-
ficient. However, it reached only those persons whose
names were inscribed on the tribal rolls,—the inter-
married, the adopted, and the native citizens--and did
not extend to the descendants of such persons. C on
sequently, Congress, at the very next session, to cor-
rect this omission, confirmed the citizenship status of
the descendants of those whose names appeared on
these rolls, regardless of the race, the color, or the
manner by which such persons acquired their citizen-
ship. This latter Act was passed on June 7, 1897,
Vol. 2 Supplement to the Revised Statutes of the
United States, 630, and reads as follows:

"Provided, That the word 'roils of citi
zenship' as used in the Act of June tenth,
eightee I hundred and ninety-six, making
appropriations for current and contingent
expenses of the Indian Department and ful-
filling treaty stipulations with various In-
dian tribes for the fiscal year ending June
thirtieth, eighteen hundred and ninety-
seven, shall be construed to mean the last
authenticated rolls of each tribe which has
been approved by the council of the Na-
tion, AND THE DESCENDANTS OF THOSE

APPEARING ON SUCH ROLLS, and such ad-
ditional names and their DESCENDANTS as
have been subsequently added, either by
the Council of the Nation, the duly author-
ized Courts thereof, or the Commission un-
der the Act of June tenth, eighteen hun-
dred and ninety-six."
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If then, the names of petitioners' parents, or either
of them, appeared upon such rolls, the above Act de-
termines this question in favor of petitioners' enroll-
ment: for by this latter Act the confirmation of the
rolls under the prior Act of June 10, 1896, wa, extend-
ed to the DESCENDENTS of those whose names ap-
peared upon such rolls. If, on the other hand, neither
of her parents' names appeared upon such rolls, still it
determines in her favor; for it, in effect, prevents any
discrimination being made in her case, on ace =unt of
race or color, any more than in any other DESCEND-

ANTS' case. By the joint and concurrent operation of
these two Acts of Congress the enrollment of DE-

SCENDANTS were CONFIRMED, and as the power of
Congress over such matters was plenary, it removed
such matters beyond the pale of dispute. The facts as
found by the Commission and the Secretary are that
the names of her parents do appear upon such rolls;
and, hence, her right to be enrolled is therefore con-
firmed. What that Department—the legislative—which
has supreme control in this character of cases, has
done, cannot be undone by any other Department.

There are only five CIVILIZED tribes, and these
acquired their CIVILIZATION from the infusion of white
blood into their race, and from associating and inter-
mingling with white people. The wisdom of those
who foresaw and provided for this is now in evidence
everywhere. The mixed bloods have become educated
and elevated, and of a high type of citizenship; the
full bloods, from the association and the civilizing in-
fluences of the whites, from savages have become civ-
ilized, and they too have become educated and elevated
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almost as much as the mixed bloods. But it was not
the adults, but the children, who yielded to these civ •
ilizing influences; and they did it by associating in
schools and at home with little white children like
petitioner. It is the children of the old generation
who are today the most advanced, and petitioner has
contributed, by her association and affiliation with
them, her share to their advancement. Did not those
who negotiated this treaty build better than they
thought for? Does not the result prove the wisdom of
their course? Respectfully submitted,

THOMAS NORMAN,
CHARLES VON WEISE,
A. C. CRUCE,
CHILION RILEY,
CHESTER HOWE,

Counsel for Applicant.
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