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IN THE SUPERIOR COURT OF SEi:4INOLE COUNTY, STATE OF OKLAHOMA

John Elsing
	

Plaintiff

vs.
#2999

Oklahoma Electric Supply
Company, a corporation

Defendant

TRIAL BRIEF OF THE DEFENDANT OKLAHOMA
ELECTRIC SUPPLY 00.

The court will recall that this action was instituted by

the plaintiff, Elsing, against the defendant for damages

for breach of oral warranty. The charging part of the petition
as to ^^nrran.ty is as .follows:

"That on or about the 24th day of April, 1931.
plaintiff and defendant entered into an oral agree-
ment with defendant t s agent whereby defendant was to
sell and plaintiff to purchase one Frigidaire refriger-
ation and/or air-cooling machine, including One Model
A5150, 1- H. P. Compresser, one used cooling coil and
three new float valves, same to be delivered and in-
stalled by defendant in plaintiff t s place of business
at Seminole, Oklahoma. Said machine to be used for
the purpose of cooling and preserving meats, fish,
vegetables and other food products. That pursuant
to said agreement the said refrigeration machinery
was installed by defendant's agents in plaintiff's
place of business at Seminole, Oklahoma, said machinery
being connected up with and to plaintiff's meat counters,
meat box, and fish box.

"That plaintiff traded in as a part consideration for
the nurchase of said Frigidaire machine, two used or
second hand refrigeration machines, both of said used
machines having a total value of $200.00 dollars, and
in addition thereto, plaintiff agreed to pay the sum
of $350.00 to defendant for said Frigidaire Machine,
of which said sum this plaintiff paid $150.00. That
the defendant t s agent orally warranted said Frigidaire
machine to give satisfactory service and further
warranted said machine in writing against defective
material and workmanship for a period of one year from
date of purchase. Said warranty being markeq. exhibit °A"
and attached hereto, and made a part hereof.

1.



The defendant answered setting up a written contract, signed

by both plaintiff and defendant, which contract contained a written

warranty. The material part of defendants answer is as follows:

"This answering defendant further states that the
said plaintiff was delivered at the time of the execu-
tion of said contract, a duplicate thereof which con-
tained all the terms, conditions, ,tarranties and
liabilities, and is identical with the original as
set forth in defendant's exhibit "A".

This answering defendant further states that on
or about the 21st day of September, 1935, and after
said plaintiff had made some changes in the machinery
and purchased some additional machinery from this
answering defendant, the said plaintiff and defendant
entered into a contract in writing of that date, in
which the said plaintiff agreed that there are no
warranties, expressed or implied, representations,
promises or statements in connection with the sale
of said property, being the property described in
plaintiff's petition, other than the manufacturer's
warranty, as follows:

t The manufacturer warrants new Frigidaire pro-
ducts to be free from defects in material and workman-
ship under normal use and service, and the manufacturer
will replace without cost to the purchaser any part or
parts thereof which inspection by the manufacturer
proves to be thus defective, within one year from date
of delivery to original .)u.rchaser.

This warranty does not app^.q `̂ o'^anp m9.'^8	 F	 ''

has been subject to misuse, neglect or accident and the
manufacturer does not authorize any person or representa-
tive to assume for it any other liability in connection
with its products.

A full, true and correct copy of said written con-
tract is hereto attached, marked Exhibit "B" and made
a part hereof, and plaintiff further alleges and states
that all oral agreements of every kind and character
are merged in said written contract and said written
contract supersedes all oral transactions between the
said plaintiff and defendant. This answering defendant
further states that the title to said property remained
in said defendant."

The hearing of the testimony in this case was co:°:menced

on the 7th day of Play, 1937. The plaintiff produced numerous

witnesses to testify as to the loss of meats and fish at his place

of business in Seminole, Oklahoma. The plaintiff also testified

at great length as to the loss of meats, which he estimated to

be worth $1200.00 or $1300,00, after which the case was con-

tinued until the 13th day of May, 1937.
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The plaintiff made no effort to rely on the written warranties

contained in the various contracts he had signed, but relied solely

upon what he termed an oral warranty. Ido evidence was introduced

to prove an oral contract, the plaintiff confining his testimony

solely in attempting to establish damages for loss of meats and fish,

which losses he alleged occurred between April 24, 193 1 E mnd_ Decem'4er,

1935.

Mr. Elsing testified that Mr. Evans came to his office on April

24, 1934 and that he purchased certain merchandise from the Oklahoma

Electric Supply Company, in his own words "I bought a compressor,

Frigidaire Compressor", and on being asked by his attorney if he

paid anything down on the machine stated:

A. They allowed me so mush on my two little machines and it

was so much per month until it was paid for.

Mr. Elsing was also asked the follow9ng questions by his

attorney:

Q. What cvas the agreement between you and the defendant

in relation to this machinery?

A. They said they would put that machine in there and it

would work, and it would run all three of the boxes.

Mr. , Carpenter, attorney for defendant, asked Mr. Elsing

this qualifying question:

Q. At the time this was sold to you, did you sign a written

contract?

A. I don't remember.

The plaintiff also testified in his own behalf as follows:

BY THE COURT,

Q. Do you know about how much you lost?

A. Yes sir

Q. How much?

A. I think a safe estimate would be $1200.00 and $1300.00
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THE COURT;

Q. Did you keep track of the meat you lost?

A. I didn't think I would have a law-suit.

Q. They told you to weight it up?

A. One time.

Q. How much did it weigh up?

A. That night

Q. How much?

A. 174.00

Q. Did that thing ever occur again?

A. I didn't put jut a little meat in.

Q. You didn't utilize the box?

A. Just a little, not much

Q. When was that x$74.00 loss?

A. The next day after they put that machine in there.

MR. BISHOP:

Q. inioh one.	 w 	 «..,

A. The new one, the new coil.

THE COURT:

Q. Was that in July?

A. I think it was.

Q. What year?

A. 1934

The plaintiff Elsing testified on cross examination in

regard to the contract signed April 3, 1934, as follows:

Q. Well if it was in April 1934, what would you say that is--

Now Mr. Elsing, I hand you here what„has been marked Plaintiff's

Extibit "A”" and offered in evidence. Now, when do you say that

was signed, during the first transaction with the defendant, the

second, or the third transaction?

A. That was 4/3/1934

Q. Well, will you answer the question?

A. That is when it was.

Q. It was sianed?

A. Nell it looks like the first, I though it was the second
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Mr. Elsin;: further testified :

Q, After you installed this machine identified as

defendant's "Exhibit "A ll and prior to the time you re-

installed the little half horse power compressor they brought

back, did you lose any meat in the meantime.

A. Yes sir.

Q. How much?

A. $3, 00 to 00 wp

Q. How much did you

A. $2.00, *3.00 or

Q. For a period of

)rth a day,

lose in all?

or ; o0 worth a day

approximately thirty days?

A. All them four months.

On the 13th day of May, 1937 the plaintiff Elsing

again took the witness stand, with certain invoices which

were introduced in evidence upon which he had marked certain

parts of the invoices L spoiled °. Testifying in each and

every insta:ice that eitas;r i+^.	 ans 	 io ti.^.s ": sere - 	a

for the Oklahoma Electric Supply Co:r}?any, or Mr. Bishop, the

secretary, had made certain oral statement about making the

refrigerator satisfactory.

At no time does the plaintiff attempt to bring himself

within the rule, or establish the written contract but pre-

sistently steers clear of the written contract, and attempts

to void and cootridict its terms by testifying to oral state-

ments, which he claims were &de by the agent of the defendant,

There ?sore no books kept of any losses for spoiled meats,

and only in one instance did the witness testify that he
_

lien tp ._,U	 c,t	 ^i -ed t^^e value at 11 00. Al of7..
the other testimony would be to certain items or certain parts

of invoices which he produced, on which he had marked

spoiled. The plaintiff orof-uced some other witnesses to

testify to having; carried spoiled meat away from his place

of business, also produced some witnesses who testified, that

they haw purchased spoiled meat.

The allegations it plaintiff" petition ^a,g to loss of meat,

fish and other food products are: 	 5



"That during the sup mer season of the year
193 14 , saic. Frigidaire machine failed to properly
cool said meat box, fish box and meat counter as
Defendant's agent warranted to plaintiff it would
do; that as a result of said machine failing to
properly perform as warranted that meat, fish and
other food products in said 'Neat box, fish box,
and meat counter belonging to this plaintiff became
smiled and unfit for human consumption and that the
reasonable wholesale value of said foods so spoiled and
lost was $500,00.

"That thereafter, to-wit: durin g the months of
June, July and August, 1935, said Frigidaire :Machine
failed to :p roperty cool said meat box, fish box and
meat counter as defendant's agent warranted to plain-
tiff it would do, t_bat the terms of the warranty in
this respect were wholly false, and that as a result
of said machine failing: to _properly perform as
warranted that meat, fish and other food : p roducts in
said meat box, fish box and meat counter belonging to
this plaintiff became spoiled and unfit for human con-
sumption and that the reasonable wholesale value of
said foods so spoiled and lost was $600,00.

These two paragraphs contained all the allegations in

plaintiffs petition oerta.ininp: to the snoiling of meat, and

are each and ail based upoxl w4^	 s";P 

oral warranties, though at the time he made his first trade

with the defendant, being on or about the 214-th day of April,

1934, he entered into a written contract, which contract con-

tained the only warranties that could have been made to the plain-

tiff by the defendant, which are those contained in the exhibit

to defendants answer, the original-of which were introduced in

evidence 'by the defendant at the time of trial, either on the

cross examination of the plaintiff, or while the defendant was

putting on his defense, a.nd all of plaintiffs testimony Vfas

to the oral warranties Was an attempt to vary the terms of the

written contract and written warranties entered into at the time

of the sale.

The testimony shows that the last contract entered into

between the plaintiff and the defendant, and which contract

contains the warranties, was for one New C -960 Frigidaire

Cooling Unit, dated September 21, 1935.
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The testimony of Mr. Bishop shows that this was put in

some sixty days prior to the signing of the contract, with the

understanding that the plaintiff, Elsing, should use the same

thirty days before making the contract for purchase, but the

defendant waited some sixty or more days before requesting him

to sign the contract after he had had an opportunity to determine

whether or not the unit worked satisfactorily.

The testimony further showed, and the same is not dis-

puted that at the time of the signing of the contract the

plaintiff Elsing had no complaint in regard to the manner in

which the machine had worked, neither did he complain about

the loss of any meats, fish or food products. This contract

was introduced in evidence and contains the following provision:

"There are no warranties, expressed or
implied, representations, promis4s or state-
ments in connection with the sale of said
priperty other than the raanufacturerls
warranty, a.s. follows:

t The manufaetir`er'Avrr`i"ri
.ire products to be free from defects in

material and workmanship under normal use and
service, and the manufacturer will replace
without cost to the purchaser any part or
parts thereof, which inspection by the manu-
facturer proves to be thus defective, within
one year from date of delivery to oririnal pur-
chaser.

"This warranty does not apply to any
material which has been subject to misuse, ne-
glect or accident and the manufacturer does
not authorize any person or representative
to assume for it any other liability in con-
nection with its products."

These varitue written contracts could certainly

not be i.nvolidated. by any oral statement ,wade by the plaintiff

and certainly if the allegations in plaintiffs petit-on are

correct, and his testimony in endeo.voring to substantiate his

allegations is correct, this unit was in during the greater
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part of the time during June, July and August, 1935, when

he alleges to have lost $600.00 by reason of spoiled meat,

fish and other food -products.

The charging part as to loss of trade is

as follows:

"That as a result of said machine fail-
ing to operate as warranted by defendant,
and said food products being lost to this
plaintiff, that plaintiff was unable to
furnish and supply the wants and demands
of his customers; that as a result thereof
plaintiff lost his patronage and trade and
his pro its were greatly diminished to
plaintiff's damage in the sum of $250,00

"That as a result of said machine failing
to operate as warranted by defendant and said
food products being lost to this plai.-tifff,
thatthst plaintiff raves anacle to furnish and
supply the wants ant "t 11	 ,.^ ..,
that as a result thereof plaintiff lost his
patronage and trade and his profits were
greatly diminished to plaintiff's damage in
the sum of $300.00
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The plaintiff does not attempt to say when these losses

as set out in one paragraph as $250.00 and the loss of 1300,00

as set out in another paragraph took place, neither does he

attempt to introduce any testimony to determine when the losses

took place. The only attempt that we can recall in the testi-

mony to prove any of these allegations is the testimony that

he lost the patronage of Gus Patterson, who operated a cafe and

possibly one or two others. Patterson was produced as a witness

and testified that he received spoiled meat from the plaintiff

and therefore quit trading there. The plaintiff testified that

Patterson trade was very large and that he made a profit of

thereon. These - allegations and the proof introduced thereon

were merely sepculative and could not be an e:!.eient of damages

in a case of this character,	 r ,

The plaintiff also alleged in his petition that the

operation of said machine cost plaintiff from $16.00 to $21.00 per

month for water alone, said. bills being far in excess of the

maximum amount warranted by defendant to this plaintiff, and to

plaintiff damage in the sum of $50.00.

No evidence was introduced to establish this allegation,

and the only time it was referred to in the evidence was when

the plaintiff was asked:

Q. What did they say about the water bill?

A. That it was not half as expensive.

Plaintiff. <,as asked:

Q. You say youF-, averaged $25.00 a month increase in your•

water and electric bills for how many months?

Objection to this question was sustained as not being the

proper way to prove it.

Q. Do zyou have your cards?

A. No sir, I never kept them.
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Q. Do you remember how much they were in the year 1933

for the months of June, July, Aumust and September?

To which question objections were sustained.

Therefore there was no proof of any increase in either

the electric or water bills.

The next allegation that plaintiff made in his petition

in regard to damages is as follows:

"Tha.t on or about the let day of December, 1935
defendant's a g ents removed and carried away said
frigidaire machine from plaintiff's place of business
and refused and still refuse to reimburse plaintiff
for any amount or sum which plaintiff paid defendant for
said machines; that at the date of removal of said
machine plaintiff had ,:p aid defendant a total of $314.00
upon the purchase price of said machine. That as the
result of said wrongful removal of said machine, plain-
tiff was damaged in the sum of 1314.00.11

There was no testimony introduced on this allegation and

no proof attempted to be made as to the value of the machine

when it was put in or when it was taken out. 	 v'^.^

submitted on behalf of both the plaintiff and the defendant

was that the plaintiff took the machine out himself, and

notified the defendant to come and get it. That the defendant

in compliance with said notice did come and remove the machine.

Under the allegations in plaintiffs petition he attempts

to set up at least four separate and distinct counts for damages,

and divides his counts for damages for loss of meat and fish

and food products into two counts, and his loss of profits into

two counts, as he claims that he lost meat in the year 1934,

during the months of June, July and August, in the amount of

$500. 00, n os;'; 'wring the sane months in the year of 1935 in the

amount of $600.00. That he lost profits in the sum of $250.00,

as set forth in one paragraph of his petition, and that he lost

profits in the sum of $300.00, as set out in another paragraph

of his petition. He does not state in what years these losses

were sustained, neither is the same clear in his testimony.
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Having given a resume of the allegations of the petition

and the testimony, we wish to answer the plaintiffs argument

before going into a discussion of the legal propositions.

Plaintiff seems to lay great stress upon the statement

attached to the plaintiffs p etition in the introductory part

of his brief, but in his argument he gets entirely away from

the written statement and argues solely from the standpoint of

an oral warranty, citing numerous authorities based upon the

case of Fairbanks Mote & Company v. hiller, 80 Okla.265, 195

Pac. 1083.

This case we do not think is in point. Miller Fros.

purchased from Fairbanks Horse Company a certain tractor

engine, known as 30-60 Horse Power Engine. That is to say

that it could be used both as a tractor and as a stationary

engine. Miller 3ros. complained of the engine for the reason

that it would not develo p the: power either as a tractor or as

a stationary engine, as xepreseiia 

Company. Miller Bros. defaulted in the payment of a note for

a part of the purchase price, Fairbanks Morse Co. filed suit a-

gainst the defendant Miller Bros.to recover on the note. They

defended on the ground that the engine wa.s not what it was

represented; that it had given considerable trouble; that it

would not develop the horse power that it was represented to

develop, and Judge Kennemer in his opinion on the petition for

rehearing said:

"Now before the plaintiff is entitled to recover
the purchase price it must furnish what it sold,, and
disregarding any warranty whatever, it agreed to
furnish a 30-60 horse power tractor engine, and in
addition to agreeing to sell that kind of a tractor
it specifically warranted that it has tested the
engine and that it would develop its rated horse
power. To hold that the plaintiff was releived from
this solemn obligation on account of the provisions
of the contract that a delivery to the carrier of the
tractor consigned to the buyer waived any claim that
the defendants have by reason of the warranty would be
to render that part of the contract of sale in which the
plaintiff agreed to furnish an engine of 30.60 horse power
a nullity"
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There are no allegations or proof offered in the case at

bar that the defendant did not furnish the kind of a :riachine

it agreed to furnish, neither is there any allegation or proof

that the machine did not develop the amount of power it was

intended to develop. Neither is there any allegation or proof

that the compressor and the other machine furnished by the de-

fendant did not correspond to the description, and that it would

not be suitable to perform the ordinary work which the described

machine was manufactured to do. The main question in the Fair-

banks Morse case is that the engine furnished was not the kind

of an engine described, and that it did not, and never would

at any time develop the horse power designated by the seller.

This was the deciding question in the Fairbanks Morse v. Miller

case.

The other case cited by the plaintiff was Ransom v. Robinson

Packer Co. 159 Okl. 212, 250 Pa.c. 119, was decided on the question

as to whether or not the answer of the de fendant was sufficient

to entitle the defendant to intro

for breach of warranty of fitness, and the court held that the

answer did not set up a defense to the claim if the allegations

could be sustained by evid ence, and reversed the case where the

court sustained a demurrer to the defense. The court saying -

"There was evidence reasonably tending to
sustain the defense set up in the answer
and the court erred in sustaining the de-
murrer to defendants evidence and in dir-
ecting a verdict for plaintiff."

In the case at bar there is a specific warranty4 n writing

binding upon both the plaintiff and defendant. This question

has been before the courts of this state numerous times, acid Eire`°

this is the main proposition argued by ti.e plaintiff, we desire

to specifically call this point to the courts attention.

In the case of Abdo v. Zero Air, 17 Pac. (2d) 389, 161 Okl.

93, the court says:

10.



warranty in such terms as import a legal
obligation, without any uncertainty as to
the object or extent of liability or remedy
if such warranty fail, both parties are con-
clusively bound by its terms, and are
entitled only to the relief contained in its
provision.°

This is the last case on this subject by our courts that

we are able to find. The record as stated o,T the court is:

"The record discloses that plaintiff and
defendant entered into an agreement relative
to the sale of said machine on April 22, 1929,
which instrument was in writing and signed by
both parties. Said instrument contains the
statement: 'This order states the entire
agreement for the purchase of said ;oods and
is not modified by any verbal agreement.'
Said instrument also contained three pan—
graphs stating the guaranty upon said machine
and the conditions necessary for the per-
formance of all conditions of said guaranty,°

Each of the contracts in the case at bar state:

°There are no warranties, expressed or
implied., representations, promises or state-
ments in connection with the sale of said
property other than the manufactureris
war rant y°

One of these contracts ,wa,p^si ed }r Dar

24th, 1934, and the other one on the 21st day of September, 1935,

The court in the case of Hope v. Peck S Okla, SS/
132 Pac 344, speaking through ?dr. Justice Williams, in one of

the very early cases, uses this language.

"Where parties to a contract have
stipulated what course shall be pursued
by the vendee in the event the warranty
fails, such provision must be followed by
the vendee in seeking to enforce the
guaranty.

This rule has been followed as shown in Abdo v. Zero Air,

Inc. supra.

In Moline Plow Company vs. Wilson, 74 Okla. 89, 176 Pao,

970 , the court says:

"When a sale is accompanied with a
written warranty in such terms as import
a legal obligation, without any uncertainty
as to the object or extent of such warranty,
nor as to extent of liability or remedy if
such warranty failboth parties are con-
clusively bound by- its terms, and are
entitled only to the relief contained in
its provision."

11.



We have already called the courts attention to each separate

paragraph and count in plaintiffs petition, and nowhere does

plaintiff bring himself within the statute of this state for

either breach of warranty, of quality, or fitness, Section 9976 0.

S. 1931, provides:

"The detriment caused by the breach of warranty
of the quality of personal property, is deemed to be
the excess, if any, of the value which the property
would have had, at the time to which the warranty
referred, if it had been complied_ with, over its actual
value at the time."

Section 9977 O.S. 1931 under Breach of Warranty o' Fitness:

"The detriment caused by the breach of a warranty
of the fitness of an article of personal property
for a particular purpose, is deemed to be that which
is defined in the last section, together with a fair
compensation for the loss incurred by an effort in
good faith to use it for such purpose."

The Court in the case of Moline Blow Company v. Wilson

(supra) says:

"Upon the trial of a case for the breach of a
warranty of fitness for a na.rticular pur,,ose, it
is nece s ry to rove the value of the jrouert
with its infirmity end°
been as warranted, together with the loss incurred
in an effort in good faith to use it for the pur-
pose warranted, and in the absence of such proof
the purchase price is prima facie its value as
warranted.

In the case at bar the plaintiff does not attempt to prove

the purchase price or any other value.

The court in the body of the opinion in Moline Blow Company

v. Wilson, supra, says:

"The record in this case nowhere shows what the
Adriance was worth, if anything, at the time it is
alleged to '.have been delivered to the defendant, nor
is there any evidence in the record whatever which
shows, or tends to show, what it would have been
worth if it had been as warranted. (citing) Snauldtn
Mfg. Co. v. Oooksey, 34 O'c1.750, 127 pac.414, in
which the court said

'Measured by this rule, defendant was not entitled
to recover anything on his cross—petition uider the
evidence in this case, as there is a total failure to
rove damages as required by this section of the statute

(referring to statute above quoted)

The same rule is laid down by this court in the case of

Murray Co. v. Palmer, 55 Okl. 480, 154 Pac. 1137. in this case

the question came up on an instruction, and the court said:

12.



"It is not error to refuse this instruc-
tion, inasmuch as it was not applicable to the
issues raised by the pleadings,in this, that
the cross petition was not based upon a failure
of consideration, but upon a breach of warranty,
and damages resultin g therefrom, and this instruc-
tion did not correctly state the measure of damages
in an action for breach of warranty of contract of
sale. The measure of dama,Tes in an action for
breach of warranty "in quality" is set out in
Section 2565, Rev. L. 1910, and where damages
are claimed for breach of warranty "in fitness"
of the article sold, as in the case at bar, the
rule for measuring the damage is set out in Sec-
tion 28b6. The application of these statutory
rules for the measure of damages is illuotra ed
in many decisions of this court. Osborne & Co,
v. Walther, 12 Oki. 20,69 Pac.953; Continental
Gin Co. v. Sullivan, 150 Pac.953; Kansas City
Hay Press Co. v. Williams, et al, 151, Pac.862;
Rogers Lumber Co. v. Judd Lbr. Co. 153 Pac.150
It therefore appears that the refusal of this
instruction was not error."

This is purely an action on what the plaintiff alleges -

An oral contract of warranty and not for rtcision on grounds

of fraud. In Myers v. Greenwald Construction Company v, Silina

Gravel Co. 135 01:1, 21 ?. , 277 Pac, 274, The court makes the

clear distinction between an action for damages on rescision of

a contract and an action for breach of warranty.

"An action for a breach of the warranty is
an action on the contract, whereas the Lie  of
an action for fraud and deceit is not any breach
of the contract, but that the party has been
lead,to his damage,by fraud, into making it"

Thompson v. Libby 36 Minn. 287, 31 NW.52

"A defrauded party cannot treat an alleged
fraudulent representation as terms of a con-
tract, such representations constitute only
grounds for avoiding liability under the con-
tract, and cannot be a covenant of the instru-
ment itself".

Again quoting from the body of the opinion:

'It will ':;e coserved also that the nature
and extent of relief provided in the case of
rescision is entirely different from the measure
of damages arising from breach of warranty of
fitness. Under rescission the parties are simply
put back in statu quo, but Sections 5959 0.0.5,
1921 (sections 9979 0.5.1931 Supra) And Section
5990 (Section 9977 O.S. 1931 Supra)

Since the gist of plaintiffs action is based upon breach

of warranty and not rescission he is bound by the statutes and

the construction thereof by our appellate courts:



Binkley vs. Ball, 127 Okl. 197, 260 Pac. 1

Murry Co. v. Palmer 55 Okl. 480 /5 / Pac. //37

Western Silo Co. v.
/S	 Pa.c.

Moline Plow Co. v.

Cousins 76 Okl.154

Wilson 74 Okl. 89

Spaulding Mfg. Co. v. Cooksey, 34 Okl 790
127 Pao. 414.

In the light of these decisions and under the statutory

provisions governing the rule, we think there is a total failure

of proof on behalf of the plaintiff to establish any damages

against the defendant in this case.

The plaintiff also plead under one paragraph in his

petition, in addition to the other damages claimed, damages

in the sum of :0250.00 for loss of business, and in another

paragraph of his petition j'"300.00 for loss of profit in busi-

ness, but does not state in either pars ra;
.tea

what circumstances the damages took place. Both the allega-

tions in the petition, and the proof attempted to be introduced

are so highly speculative that it is hardly necessary to cite

authorities, yet we desire to call the courts attention to

Section 9963 O.S. 1331 giving the definition of damages

for breach, as follows:

"For the breach of an obligation arising
from contract, the measure of damages, ex-
cept where otherwise expressly provided by
this chapter, is the amount which will Som,.
pensate the party aggrieved for all the
c7etr..ent _roximately cau.^.ed thereby,
or which in the ordinary course of things
would be likely to result therefrom. No
damages can be recovered for a breach of
contract, which are not clearly ascertainable
in both their nature and origin."



In the case of Baker & Straws v. Miller & Jones Eras.

109 Okl. 154, 235 Pac. 476, the court said:

"Damages claimed
cannot be recovered
ascertainable, both
and it must be made
natural and proxima
of the contract and
e:ent.

for breach of contract
unless they are clearly
in their nature and origin,
to appear that the y are the

:e consequence of the breach
not speculative and contin-

"The words 'clearly' and 'ascertainable'
used infection 5976 0.0.8. 1921, taken together,
mean without obscurity, obstruction, confusion,
or uncertainty, and the damage claimed must be
made reasonably certain, and where, as in the
instant case, the profits sought to be recovered
are dependent upon the happening of certain con-
tingencies and are dependent upon luck or chance,
they are too remote, speculative and uncertain
to entitle plaintiffs to recover."

And in the body of the opinion the court says:

"The amount found by the jury upon the testimony
in this case, at best could only be a matter of sur-
mise, conjecture, and guesswork, and as a matter of
law, based upon the record and testimony in this
case, we are forced to conclude that the damages
awarded in this case by the jury should not be allow-
ed to stand, and we are clearly of the opinion that
the court committed error of law in submittin g the
case to the jury upon this count of the petition,
and that the judgment of th

 is hereby reverse .t

The facts in this case, as to the proof and especially

as to the paragraph of plaintiff's petition, in which he asks

for 1250.00, and in another paragraph for $300.00 for loss of

profit certainly does not come within the statutory provision,

or the interpretation placed upon the statute by the court

in any of the cases:

This same rule is laid down in Bokoshe Smokeless Coal

Company v. Fray 55 Oil. 446, 155 Pac. 226, Davies, et al V.

Southerland, et al, 125 Oki. 149, 256 Pac.32, Baker & Straws

v. Miller & Jones Bros, 109 Okl. 1844, 235 Pao. 476, MuakagéEV

Co. v. Yahola Sand Co. 60 Okl. 196, 159 Pac. 595.

In the case of Davies, et al v. Southerland, et al

(supra) the court in the syllabus says:

"Damages claimed for breach of contract
cannot be recovered unless they are clearly
ascertainable, both in their nature and
origin, and it must be made to appear that
they are the natural and proximate conse-
quences of the breach of the contract, and
not speculative and contingent."



The rule is also well settled in this state that to

collect damages, other than the difference between the value

of the property in the condition it was in, and the value

it would have been had it been as warranted is the sole measure

of damages, unless other elenents were cortemplated by the

parties to the contract. There are no other elements of dam-

ages shown by the contract to have been contemplated by the

parties hereto, and there was no effort made on behalf of the

plaintiff to prove the value of the pronerty under any cir-

cumstances, or to bring himself within the statutory provision

of breach of warranties of "quality" Section 9976 O.S. 1931, or

breach of warranty of "fitness" 9977 6. S. 1931, and the cases

construing these sections.

We respectfully submit that the plaintiff has neither by

his pleadings or proof established any element of damages a-

ainst the d.e_ei_...ant Li any sum.

Respectfully submitted

'	 ATT0 NEYS FO DEFENDANT
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