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1 his is one of three mandamus proceeding's, now 
pending- on appeal in this court, and broug-ht by different 
plaintiffs against the Commission to the Five Civilized 
I ribes. There are some questions common to all of them, 

and, assuming- that the court will consider these three 
cases tog-ether; we have taken the liberty of referring- in the 

rief in No. 387 to certain points as fully arg-ued in No. 389; 
and may, in the discussion of this case, omit arg-ument here 
which has been fully presented in the briefs in the other two. 



^ o ^ S r i t a t e ^Cor ^ r t L " " :r ifi? 
Indian Territory, to compe thP o D ' S t r i c t o f ^ 
Civilized Tribes to enrollTh p p e L T ' § Th" ^ ^ ^ 
discloses that the Commission to the F,Ve c T r 
were applied to by appellees ' ,'Ve , C l " l l z e d Tribes, 
pellees presented to the Com!,; f t h« 'n, and that ap-
a judgment of the V ^ t e i l l Z T ' ^ ^ t o 

trict of the Indian Territor ! ^ t h e C e n t r a l Dis-
™ s judgment i s ^ Nation, 
and will be found on pace 6 o f the . / • W ' t h t h e P e t i t i°n. 
« ° n refused to e n r o l l ' a p p l e J C o m m i s -
rejecting- them. Upon the " r e n d e r e d judgment 
- H a n t s fi,ed a second * 

plaint^smepe«tLdesteantedrntS' ^ f ° r ^ <* demurrer to 

t ^ Z ^ Z ^ f f i " ? * a s k t h a t t h e s e d e -
bers of the Choctnw „„. , T P^sons who are mem-
dians, among whom, u n d e ^ e l w " 
are to proceed to divide the land , ' '' d e f endants 
of the Choctaw and Chict , £ b r a c e d ™thin the area 
tribes, by allowin" a n e o ^ " ^ ^ t 0 s a i d 

quality alike considered to e a c H 7 a n d 

rp. . , . a C h d " d e v e r y "ember thereof; 
I hat plaintiffs claim a rio-ht 1 

and to be given a share of I I I l d I s a i d 

of the United States Court a c^tff i H * " e '° fa^ndgment 
herewith, marked "Exhibit v , C ° P y o f w h i o h is Jiled 
murrer; that it appears bv an a p a r t o f t h i s d e " 
that the same ^ i S S T t o T S S £ 
f on , or tribe of Indians; and thus n t C h ° C t a W N a " 
agomst the Chickasaw Nation or tribe o f P u r Port ,ng to be 
members of said last named tribe h ^d.ans ; that the 
the land of the Choctaws, and tha t saL " ^ i n 

exhibited with plaintiff , c o r a £ » d " 
That said complaint, therefore, states no grounds upon 
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which the relief sought can be granted, and states no cause 
of action." 

The Commission to the Five Civilized Tribes, 
By MANSFIELD, McMURRAY & CORNISH. 

Attorneys." 
The record in this cas°, therefore, presents only one question: 

Has the Court authority to compel the Commission to the Five 
Civilized Tribes, to enroll the names of these appellees, by reason 
of the alleged judgment, set-forth as "Exhibit A?" The Commis-
sion has judiciallv determined that the evidence upon which these 
appellees seek enrollment is insufficient for that purpose; that the 
alleg-ed judgment which they present does not come up to the re-
quirements of the law; that, by reason of the fact that the entire 
membership of the Chickasaw Nation, who have an equal, undi-
vided interest, in the lands sought to be affected, were not made 
parties to said action, and, as appears from the record, had no no-
tice of it, that for the purpose of securing enrollment and securing 
a share of the lands of these tribes, said judgment is void. We 
maintain that the judgment of the Commission is right. That 
they cannot be compelled to enroll upon said judgment, because it 
is void; and that, if they so find, there is no power to coerce them 
to place the names of these appellees upon the allotment roll. 

This question of the invalidity of these judgments, we shall 
only present briefly, and for this purpose, will quote from our brief 
filed with the Judge of the United States Court for the Southern 
District of the Indian Territory, at Ardmore, in the case of G. W. 
Dukes et al., vs. Wm. Goodall et al. This was a bill in equity, 
brought by plaintiffs to declare similar judgments 
void, alleging that the defendants were proceeding themselves 
to execute said judgments, by forciblv taking possession of the 
lands of the tribes, alleging that the judgments were void, and that 
the attempted enforcement of them, by defendants similarly situ-
ated, would cause a multiplicity of suits,and various other grounds 
°f equitable relief. 

We quote: 



"Defendants de 

P ^ u m e , h o w e r e t r ^ t0
 ^

 had »«« £ 
sufficiency of the bili^n intend 

that the a l w ' " % d e m „ „ 
A n a l l y l e a v e s ° n s of the bill are t r 
m « n t s attached to ' , f e X C e p t t h at present ! t h a t ' 
^ e n though the ° T b ' U : H n d furlhe b y t h e i « « l -
d r f e n d a n t s l b e i " m e n t S v a , ; ^ a f t r ° P 0 S i t i 0 n < 

Civilized Tr ib ^ r e the C ^ " ^ t o 
b e Perfect. of t o 

i s r d e a n d 4 o v e r * nd1 r . t h e — 
under the a l l ™ , : ' a n d Plaintiffs ther„f Ch'ckasaws 

f u l entry u n o f a 7 C ° n t a i " e d in the b , f * ^ ^ 

Plaintiffs contend t T " t S e x h ib i ted with this t •„ 
and void; first h these judc-ments 
Curtis Bill „ j a u s e ^ e Act of P 6 a b s o 'u te lv null 
^ d Tribes t h e C o m , n i « t n ° " ' n ** the 
- it at m ! ; : d t : C o u r t s C t t '10 t h e F i v e c , v i i -
Part of their , C l ° t h e an3- one with j ' 18 ™ i d ' i n s o ^ 
'zenship- es U n d s - a " d bestow them ^ ^ ^ to take anv 
- t i c e ei 'theTaC , a / 'y ;M « * » Act m a f e e s T " a P ? ' i c a ° t s <*'-
tribes t i t " a ' ° r ^ - s t r u c t , v f . n 0 , p r 0 " s i o n W i v i n g -
cause a d M S a , d ^ h t s ™ > » I d I T /• ^ m e m b e r s of said 
•suchIw f ° r t h e ^Ice o f a r Judicated; second, be-

S r t f - ^ w i r d 

J f e ^ ^ ^ S ^ ' - - ^ - " these 

^tinned by a tvriHn 111 this wav • 
taws and Oh' i n C O n s t ' tution Th , ^ p o w e r s are 
trust h C h s a w s are not • h e U n d s o f the Choc-

e r the Choctaw or Chj 01 P°^ticaJ capacity, in 
Chickasaw Governors. Ser-

vice upon the Governor, was, therefore void. Admitting, 
again, for the sake of arg-ument, that congress had this 
power, that service could be had upon the Governor of one 
of said tribes, and that such service would leg-ally bind that 
entire tribe, still, plaintiffs contend, that, before the judge-
ments could be valid, they must show upon their face that 
both the Choctaw and Chickasaw Nations were parties to 
said proceedings, and judgment was taken ag-ainst both. 
This, it is admitted, has not been done. Only that Nation 
has been sued, in which the applicant claimed citizenship. 

The Choctaws and Chickasaws hold their lands under 
Article 1 of the treaty of 1855, which provision is as follows: 

"And pursuant to an act of congress approved May 28, 
1830, the United States do forever secure and g-uarantee, the 
lands embraced within said limits to the members of the 
Choc taw and Chickasaw tribes, their heirs and successors, 
to be held in common; so that each and every member of 
either tribe shall have an equal undivided interest in the 
whole; Provided, however, that no part thereof shall e\er be 
sold without the consent of both tribes." 

This treaty provision is simply a re-affirmation of what 
preceded it, viz: the cession of the lands to the Choctaws in 
1820, the promise of a patent by Act of Congress of 1830; 
the treaty providing- for the purchase of an undivided inter-
est by the Chickasaws in 1837; and, finally, the issuance of a 
formal patent in 1842. 

The sole object of making- the roll, and the sole purpose 
of these judgments, is to bestow upon the applicant an equal 
undivided share, with every other Choctaw and Chickasaw, 

e s e lands. A claimant stands in the same attitude of 
one who claims to be an heir of an estate, but whose rights 
are contested by the other heirs. He g-oes into court to 
publ i sh his right. He did this in this case by a proceed-
ing upon the equity side of the docket. We know of no rule 
whHh w o u l d permit a judgment in his favor under 
llj 1C c°uld be put into possession of an equal share of 

e s <iie, unless all of the known heirs were made parties 
to said petition. 



This judgment directl,, 
ognized Choctaw and C M ^ e d t h e share of „ 
was denied all th , k a s a w " When an a , • ^ r « -
notified of his a ' t r m : m b e r S ° f s a i d tribes hid ^ * * 
raent against could p r o c t r Y a f ? * 
Perty they would the £ £ £ 

^ Z ^ Z S i T t * " to can th 
dealing with these two I „ d m f t r f ^ t 
the joint holding o f t h i s * ™ has always recoj' 
tribes, and the fact that t h e r t i , 7 t h e m e m b e r s 
be affected or diminished e T c e ' f b t o * - u l d n 
J h i s a p p e a r s i n a l , t r ; e ^ e p t b y t h e J Q i n t a c t j o n t 
government and these t r i b e s ^ ^ ^ between the 
the Atoka Agreement p r o v e d ^ t h a t ^ " r e m e - b e r e d th 
effective until ratified by a maforH S h ° U , d n o t become 
both tribes. T o hold that u ^ ° f t h e m e m b e r s »f 

tribes, can be taken by the D a w * P r ° P e r t - v <>* the two 
to one of these claimants, V v " " ^ J " " " ™ - and allotted 
only one tribe, is to assume the n t ° f " against 
law is not necessary, i n a n r I P ° S , t l o n ' that due process of 
of the Choctaw, znlc^Zf"? ^ the members 
lands, and vest it in inZiZ j I , ^ ' ° f t h e t i t l e to their 

The courts, i n t h ' a " 0 t t e e s " " d e r the judgment, 
under the laws in force with!nth*' " " f * h a V e P^eeded, 
a judgment rendered wheel?u ^ ^ d i c t i o n . Ordinarily 
o r in the absence of partiel • C ° U r t h a d n o Jurisdiction, 

Am-Eng. E n c y . ,, ' " ^ e s t , is absolutely void. 
(Ib. 856). & Trac. Vol. 11, 843. Sec. 3. 

The laws of Arkansa > 
force in the Indian T e r r i t o ^ t 0 p l e a d i n - a n d Practice, are in 
was compelled to take i 1 ^ M c o m m o n ]aw the plaintiff 
defendants; and under th ? * a11 ' o r n o n e o f t h e 

f a ] judgment is o n l y n r o l ? ? ^ i n Arkansas, a sev-
been brought. ' P ' w h e r e a several suit might have 

P f k vs. Mayer, 27 Ark. 551-
4 Ark., 448. 517. 

Upon the proposition that such judgments will be 
treated as nullities, see American-English Ency. Pleading 
& Practice, Vol. 11, 858; 10 Arkansas, 555; Mansfield's Di-
gest, Sections 4941-5167; 31 Arkansas, 175; L. R. A., Book 
3, 620. 

Under a declaration charging a joint liability, even the 
admission of one defendant will not entitle the plaintiff to a 
judgment and verdict against him alone. State vs. Williams, 
17 Arkansas, 371; Benton vs. Gregory, 8 Arkansas, 180; 

In the case of Hanley vs. Donohue, 59 Maryland, 239, it 
was held that, on a judgment recovered in Pennsylvania 
against two defendants, only one of whom was summoned, 
there could be no recovery in Maryland, against the defend-
ant who was summoned in the original proceeding, as the 
judgment being a nullity as to the party not summoned, was 
a nullity as to both. The case at bar is stronger than this. 

A decree is void in the absence of a party whose rights 
must necessarily be affected thereby. 

Gregory vs. Stetson, 133 U. S., 579; 
Shields vs. Burrow, 58 U. S., 130; 
Coiron vs. Millandum, 60 U. S., 113; 
Dandridge vs. Washington, 2 Peters, 370; 

In the case of Coiron vs. Millandum, supra, the court holds 
that, in a proceeding in equity to set aside the sale of an estate 
th t W ° ° f t h e h e i r S ' t h e c r e d i t o r s o f t h e e s t a t e interested in 

e proceeds of the sale, were absolutely necessary parties, 
and that a decree rendered in their absence as parties, and 
not against them, is not valid, although the bill alleged, and 
' w a * n o t denied, that all of said creditors were out of the 
jurisdiction of the court. 

tio ° A n s l e y e t al., vs. Ainsworth et al., in which the qifes-
t r i£eatr^se a s t o vested rights of a member of the Choctaw 
land6 T ^ ° 0 a l u n d e r a c e r t a i n area of Choctaw-Chickasaw 
Territory^6 C l a y t o n ' o f t h e C e n t r a l District of the Indian 

o r y. held, that any Choctaw law or provision of the 








