
U N I T E D S T A T E S 

Circuit Court of Appeals 
E I G H T H C I R C U I T . 

I N o . 1 3 8 8 , 

M A R Y JANE K I M B E R L I N , Plaintiff in Error, 
vs. 

T H E COMMISSION TO T H E F I V E CIVILIZED 

T R I B E S , E T A L . , Defendants in Error. 

IN ERROR TO T H E UNITED S T A T E S COURT OF 

APPEALS FOR T H E INDIAN TERRITORY. 

B R I E F OP D E F E N D A N T S IN ERROR. 

On June 10th, 1896, Congress passed an Act, 
conferring authority on the "Commission to the 
Five Civilized Tribes" to hear and determine 
rights of citizenship, which provides: 

"That said Commission is further authorized 
and directed to proceed at once to hear and deter-
mine the application of all persons who may apply 
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to them for citizenship in any of said nations, and 
after such hearing they shall determine the right 
of such applicant to be so admitted and enrolled; 

"Provided, however, that such application 
shall be made to such Commissioners within three 
months after the passage of this act. 

" T h e said Commissioners shall decide all such 
applications within ninety days after the same 
shall be made. 

"That in determining all such applications 
said Commission shall respect all laws of the sev-
eral nations or tribes, not inconsistent with the 
laws of the United States * * * * * and shall 
give due force and effect to the rolls, usages, and 
customs of each of said nations or tribes: * * * * 
said Committee shall determine such application 
within thirty days from the date thereof. 

"In the performance of such duties said Com-
mission shall have power and authority to admin-
ister oaths, to issue process for and compel the at-
tendance of witnesses, * * * and to use every 
fair and reasonable means within their reach for 
the purpose of determining the rights of persons 
claiming such citizenship, or to protect any of 
said nations from fraud or wrong, and the rolls so 
prepared by them shall be hereafter held and con-
sidered to be the true and correct rolls of persons 
entitled to the rights of citizenship in said several 
tribes: 

"Provided, that if the tribe, or any person, 
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be aggrieved with the decision * * * * it or 
he may appeal from such decission to the United 
States district court . " * * * * (U. S. Stat, at 
Large, Vol. 29, p. 339.) 

On June 7th, 1897, Congress passed an act 
granting additional authority to the "Dawes Com-
mission' ' relative to citizenship in the several 
tribes: 

"That said Commission shall continue to ex-
ercise all authority heretofore conferred on it by 
law to negotiate with the Five tribes: 

"Provided, that the words "rolls of citizen-
ship" as used in the act of June tenth, eighteen 
hundred and ninety-six, * * * * shall be con-
strued to mean the last authenticated rolls of each 
tribe which have been approved by the council of 
the nation, * * * And all other names appear-
ing upon such rolls shall be open to investigation 
by such Commission for a period of six months af-
ter the passage of this act. And any name ap-
pearing on such rolls and not confirmed by the act 
of June 10th, 1896, as herein construed, may be 
stricken therefrom by such Commission, * * * 

"Provided, also, that any one whose name 
shall be stricken from the roll by such commission 
shall have the right of appeal as provided in the 
act of June tenth, eighteen hundred and ninety-
six. " (1st Sess. 55th Cong., Vol. 30, U. S. Stat, 
at Large, page 84.") 
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Laws of the Chickasaw Nation with refer-
ence to citizenship: 

" A n Act to Amend an Act in Relation to 
United States Citizens procuring License to Mar-
ry Citizens of this Nation. 

"Sec. 2. Be it further enacted, That every 
United States citizen who has heretofore become 
a citizen of the Chickasaw Nation, or who may 
hereafter become such by inter-marriage and be 
left a widow or widower by the decease of the 
Chickasaw wife or husband, such surviving widow 
or widower shall continue to enjoy the rights of 
citizenship, unless he or she shall marry another 
United States citizen, man or woman, as the case 
may be, having no right of Chickasaw citizenship 
by blood, in that case all his or her rights as citi-
zens shall cease, and shall forfeit all rights of citi-
zenship in this Nation." (Codified Laws of Chick-
asaw Natian, 1899, page 270. Act approved Oc-
tober 1st, 1890.) 

Amendment of 1887: 

"Sec. 3. Be it further enacted, That no 
marriage heretofore solemnized or which may 
hereafter be solemnized, between a citizen of the 
United States and a member of the Chickasaw 
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Nation, shall enable such citizen of the United 
States, to confer any right or privilege whatever, 
in this Nation, by again marrying another citizen 
of the United States, or upon such other citizen of 
the United States or their issue, * * * 
(Codified Laws Chickasaw Nation, 1899, p. 143.) 

The foregoing laws cover every phase of this 
case, upon which the appellant bases her right 
to the relief prayed for. 

Appellant admits that her only claim to citi-
zenship in the Chickasaw tribe of Indians is found-
ed upon the fact that in November, 1890, she was 
married to W . G. Kimberlin, a white man, who 
in 1870 had married Lizzie Mitchell, a Chickasaw 
by blood (Record 4.) It is also alleged that the 
Chickasaw Nation has no authenticated roll of its 
citizens. (Record, 9.) 

It is also alleged that evidence was introduced 
before said Commission to secure the enrollment of 
appellant, (Record 6-7,) but that said Commission 
after hearing the evidence refused to enroll her. 
(Record, 8 17.) It is not claimed that the practice 
and procedure in this case, were not the same as 
in other cases, and in accordance with its rules, 
which it alone had the exclusive right to make, but 
on the contrary appellant alleges that she does not 
know. (Record, 9.) 
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It would seem from an examination of appel-
lant s bill that if all she alleges is true, there is a 
serious doubt as to her right to citizenship in the 
Chickasaw tribe of Indians. There are but three 
ways under the treaty of 1866 a person can become 
such a citizen By blood, marriage or adoption. 

Commission had to determine how a 
person asking to be enrolled claimed such 
citizenship. It required proof to establish either 
claim The commission alone determined the 
weight of evidence and its credibility It con 
strued the laws, customs and usages of the tribe 
and gave to such -respect" wfiere the,- were not 
inconsistent with the laws of the United States. 

In the case of Roff vs. Burney, (168 U S Su-
preme Court Reports, 220,) an elaborate opinion 
was rendered on the right to citizenship in the 
Chickasaw Nation, and the authority of that tribe 
to determine who its citizens are. ' 

It says: 
"Now, according to this complaint, plaintiff 

was a citizen of the United States. Matilda Bo ,r 
land was not a Chickasaw by blood, but one upon 
whom the right of Chickasaw citizenship had been 
conferred by an act of the Chickasaw legislature 
The citizenship which the Chickasaw legislature 
could confer it could withdraw. The only restr c 
tion o„ t h e power of the Chickasaw nation to leg-
islate m respect to its internal affairs is that such 
legislation shall not conflict with the Constitution 

or laws of the United States, and we know of no 
provision of such Constitution or laws which 
would be set at naught by the action of a political 
community like this in withdrawing privileges of 
membership in the community once conferred * * * 

"This act was not one simply taking effect as 
of the date of its passage, and then withdrawing 
rights admitted to have been theretofore legally 
granted, but was retroactive in its scope, and pur-
ported to annul and destroy all that had been at-
tempted to be done in respect to the matter. * * * 

"It is enough to hold that all personal rights 
founded on the mere status created by the prior 
act, fell when that status was destroyed * * * * 

"Doubtless, by inter-marriage with one who 
was at the time by legislative act a Chickasaw cit-
izen, he acquired the rights and privileges of a 
member of that tribe or nation, but when that 
which was the foundation upon which such acqui-
sition rested was taken away by act of the nation, 
then all those rights and privileges ceased. The 
tie which bound him to the nation was his wife's 
citizenship. That tie the nation destroyed. Its 
destruction released him. " 

If that opinion means anything and the laws 
of the Chickasaw nation, supra, were to be re-
spected by the Commission, how could appellant 
hope to be enrolled? If the duties of the Commis-
sion were purely ministerial, as contended by ap-
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pellant, then under the law the duty was perform-
ed when appellant was denied enrollment, for the 
law is plain and unambiguous. But appellant 
claims that in the case of Chickasaw Nation vs. 
Wiggs, the trial court held that they were entitled 
to citizensuip. 

These parties followed the procedure provid-
ed by Congress. It might have been as truthfully 
stated, that the same court admitted to citizen-
ship, Roff, whom the Supreme court had decided 
(supra) was not a citizen. 

If the Commission had no discretion in the 
matter, why were they appointed to hear evidence, 
to compel the attendance of witnesses, to send for 
persons and papers, to read depositions, affidavits 
and other evidence in any form whatsoever, and to 
use every fair and reasonable means of determin-
ing the rights of persons claiming such citizen-
ship, or to protect any of said nations from fraud 
or wrong? According to the learned counsel for 
appellant this Commission was nothing more than 
a congregation of census enumerators, with the 
plain duty of enrollment whenever any person pre-
sented himself. If the Commission had any dis-
cretion to exercise in passing upon the weight and 
credibility of evidence before a judgment could be 
entered, or a person enrolled or denied, what right 
has any court to say what the judgment should be? 

The act of June 10th, 1896, provided for an 
appeal from the judgment rendered by the Com 
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mission, but this appellant did not avail herself of 
the right to apply for enrollment, and the right to 
appeal, if denied. Congress sought to afford this 
class of pretended Indians a forum in which their 
rights could be determined, but appellant remained 
passive until Aug. 28th, 1897, long after the time 
had expired, then complained that no action was 
taken. 

On Sept. 21st, 1898, she again presented her 
evidence and was denied, from which there was 
no appeal, except to the Seeretary of the Interior. 

Will th is Court, to accommodate appellant, 
say that Congress created a Commission who 
should hear application for citizenship, and from 
whose judgment an appeal would lie to the United 
States Courts in the Indian Territory, if taken 
within a certain prescribed time, meant that this 
should not be final? (Stephens vs. Cherokee Na-
tion, 174 U. S. Supreme Court Reports, 488.) 

Appellant guilty of laches, now asks for a 
Court of Appeals to which she may exhibit her 
greivous (?) wrongs for correctiou, under the pre-
text that the duties of the tribunal created by 
Congress were purely ministerial. 

If the writ of mandamus will be granted to 
correct alleged errors of the Commission, when 
will its duties end? Many have been enrolled 
whose citizenship is disputed by the tribes. Bas-
ed upon the idea that the duty of enrollment is 
ministerial, could they not apply for'this writ to 
compel the Commission to erase such names. 
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The Commission to the Five Civilized Tribes 
exercises quasi judicial powers. (Stephens vs. 
Cherokee Nation, 477-80 supra.) 

The appellant asks that it be compelled, not 
to act, but decide an application for citizenship in 
a certain way. In Williford vs. State, (43 Arkan-
sas, p. 62,) it is held "that a mandamus is an ap-
propriate remedy, where a public officer is called 
upon to perform a plain and specific duty positively 
required by law, calling for the exercise of no dis-
cretion or official judgment." 

High on Extraordinary Legal Remedies, p. 
44, Sec. 34, says: 

" A n important distinction to be observed in 
the outset, and which will more fully appear here-
after, is, that between duties that are peremptory 
and absolute and hence merely ministerial in their 
nature, and those which involve the exercise of 
some degree of official discretion and judgment 
upon the part of the officers charged with their 
performance. As regard the latter class of duties, 
concerning which the officers are invested with 
discretionary powers, while the writ may proper-
ly command him to act, or may set him in motion, 
it will not further control or interfere with his ac-
tion, nor will it direct him to act in any speci-
fied manner. But as to the former class of cases, 
where mandamus is sought to compel the perform-
ance of a plqin and unqualified duty, concerning 
which the officer is invested with no discretion, a 
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sped lied act, or duty being required of him, the 
writ will command the doing of the very act itself. 

" T o authorize the relief, therefore, it must 
clearly appear that there is a specific ministerial 
duty in the performance of which the applicant 
for relief is directly interested.'' 

CITING. 

Gum vs. County of Pulaski, 3 Ark. 427. 
Brem vs. Arkansas County, 9 Ark., 240. 
Hutt ex parte, 14 Ark. 368. 
Davley vs. Whitely, 14 Ark. 687. 
Hays ex parte, 26 Ark. 510. 
McMillen vs. Smith, 26 Ark. 613. 
McCrearv vs. Rogers, 35 Ark. 298. 

Vid; 
Kendall vs. United States. 12 Peters 610. 
People vs. Commission of State Land Office, 

23 Mich. 270. 
People vs Sharer, 30 Cal. 645. 
Mitchell vs. Hay, 37 Ga. 581. 
Attorney General vs. Lum, 2 Wis. 507. 
Bryan vs. Cottell, 15 Iowa 538. 
State vs. Gamble, 13 Fla. 9. 
State vs. Secretary of State, 33 Mo. 293. 
People vs. Smith, 43 111. 219. 
High on Extraordinary Legal Remedies, Sec. 

46, citing many authorities, lays down this prop-
osition: 

"When officers, whose functions are Chiefly 
ministerial, are intrusted with the performance of 



— 1 2 — 

certain specific duties, requiring the exercise of 
judgment and discretion, they cannot, as to such 
duties, be controlled by mandamus, and while they 
may be set in motion and compelled to act, the 
courts will not dictate what their action shall be . " 

Same author, Sec. 115: 
"While the duty of making payment of a de-

mand definitely ascertained and legally due is, in 
itself, a purely ministerial act, and therefore a 
proper case of control by mandamus, yet the rule is 
otherwise if the fiscal officer intrusted with the du-
ties of making payment is also intrusted with pow-
ers of a discretionary nature in determining the 
propriety of the demands which he will pay. " 

CITING 

Brashear vs. Mason, Secretary of Navy, 6 
Howard (U. S.) 91. 

In the caso of the United States vs. Seaman, 
17 Howard, it was held: 

"That where an officer was given power to 
hear evidence and render judgment, the writ of 
mandamus will not be awarded. " 

Again, Sec. 43 says: 
"When an official dut}7 in question involves 

the necessity, upon the part of the officer, of mak-
ing some investigation, or of examining evidence 
and forming his judgment thereon, the writ of 
mandamus is impreper.' ' 
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Sec. 45. Same author: 
"Mandamus will not lie to compel the per-

formance of an act, or duty, which they have never 
refused to perform." 

Same author, Sec. 40: 
" T h e writ of mandamus will not be granted 

to compel the performance of an official act, when 
substantial doubt exists as to the duty of the offi-
cer to perform such act. " 

Ex parte Bramwell, 8 Rich., U. S., 264. 
The Judges of the United States Courts in the 

Indian Territory differ materially upon the ques-
tions involving the right of citizenship. The 
learned Judge who denied this writ, but who ad-
mitted Wiggs, cited by appellant, did not agree 
with the Supreme Court of the United States and 
admitted Roff. Certainly there must be some dis-
cretion exercised There must be a decision. 
Who is to say what the judgment of this quasi-
Judicial tribunal shall be? Must this Commission 
follow the judgment of the United States Court 
in the Southern, Central or Northern districts? or 
must it have its judgments dictated to it by this 
honorable Court? We submit that its judgment 
is final, from which an appeal will lie to the Sec-
retary of the Interior alone. 

It is respectfully submitted, 
1st. That fro in the bill of appellants, the 

Commission under the laws of the United States 



and the Chickasaw Nation could not have enrolled 
appellant as a citizen. 

2nd. That if said Commission erred in its de-
cision in denying citizenship to appellant, the writ 
of mandamus is not the proper remedy to correct 
the error. Respectfully submitted, 

W M . B . JOHNSON, 
United States Attorney for Southern District, I. T . 


