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APPEALS FROM THE COURT OF CLAIMS. 

Brief of the Eastern Cherokees. 

STATEMENT OF THE CASE. 
The Eastern Cherokees, appellants, are the Eastern 

Cherokees, both East and West of the Mississippi River, 
suing as a band of the Cherokee Tribe, and as one body. 



They comprise those Cherokees who owned and occupied 
the lands east of the Mississippi River sold the United 
States by the Treaty of 1835-36. The proceeds of this 
sale, less certain agreed charges, was promised them per 
capita and is now the object of this suit. 

The Emigrant Cherokees (Rec. 8) are not a band, but 
private persons claiming to be Eastern Cherokees and, 
as such, to be entitled to share in the per capita. 

The Cherokee Nation, appellant, appears as a body 
politic or governmental organism. 

In 1828 the United States obligated themselves by the 
8th Article of the treaty of that date to remove the 
Eastern Cherokees from the east to the west of the Mis-
sissippi River and to subsist them for twelve months 
at the expense of the United States. 

This was the general policy of the United States in 
dealing with all Indians east, the Choctaws, Chickasaws, 
Creeks, Seminoles, and adjacent tribes, and was due to 
political considerations of the highest importance. 

On March 6, 1835, the Senate of the United States 
upon submission of the question, made an "award" by 
a resolution, advising the payment to the Eastern 
Cherokees of the sum of five million dollars for their 
"lands and possessions" east of the Mississippi. The 
five millions proposed to be paid as the purchase price 
of the "lands and possessions" included no other con-
sideration. When this award was made the United 
States was under the subsisting obligation, above men-
tioned, to pay the entire cost of the removal and subsist, 
enc-e expenses of the Eastern Cherokees. 

On October 23, 1835 a proposed treaty, bearing date 
March 14, 1835, was submitted to the Cherokee council 
at Red Clay, proposing to pay the Cherokees five mil-



lions of dollars for their lands and possessions. In 
Article 18 of this instrument there was a schedule of 
items to be charged against the five million fund. 
Among these items was a charge of $255,000 for re-
moval. The proposed treaty was unanimously rejected, 
even those believing a treaty necessary and favoring a 
treaty, refusing to support this proposition to charge 
the Cherokees with the cost of removal. This proposed 
treaty was explained by a letter of President Andrew 
Jackson, read to the Cherokees October 23, 1835, which 
stated among other things, that the United States would 
pay the cost of the removal and subsistence of the Chero-
kees at its own expense, and would pay the Cherokees a 
per capita of $150 each on their arrival in the west. 

Treaty of 1835-36. 

On December 29, 1835, a treaty was signed by a few 
unauthorized Cherokee citizens, selling to the United 
States the whole Cherokee country, 7,882,240 acres. 

By Article 1, the United States agreed to pay five mil-
lion dollars to the Cherokees for their lands and posses-
sions. 

By Article 8, it was agreed the United States would 
"also" remove the Eastern Cherokees and subsist them 
one year after their removal west, and that self-emigra-
ting Cherokees should be reimbursed at the rate of $20 
per capita for removal and $33.33 for subsistence. 

By Article 15, which provided that the balance of the 
five millions after certain deductions should be paid the 
Eastern Cherokees per capita, the words "removal, sub-
sistence," were inserted as items to be deducted from 
the five million fund. 

The Indians who signed this instrument, immediately 



protested that the Cherokee people supposed the five 
million fund was not intended to include the expense of 
removal. This was confirmed to the President of the 
United States on February 29, 1836, in a letter of Sena-
tor Cuthbert and others, who had voted the Cherokees 
the award of March 5, 1835. The President obviously 
thought the Cherokees right in their contention and 
submitted supplementary articles, by which the Senate 
of the United States decided, May 18, 1836, that it was 
not the intention of the Senate that the five million fund 
should include the expense of removal. 

On July 2, 1836, Congress sanctioned and confirmed 
the interpretation of the Senate and appropriated a sum 
estimated as more than sufficient to meet the entire cost 
of removal expenses, and of spoliations, which also was 
not intended to be included in the five million fund. 

After this treaty had been ratified the War Depart-
ment still held that the obligations of the 8th Article 
of the Treaty of 1828 were in full force and so advised 
the Cherokee Indian agent, B. F. Curry, November 18, 
1836. The Cherokees, of course, were apprized of this 
executive construction. 

After this treaty the War Department continued to 
advise the Cherokees that they would be removed and 
subsisted at the expense of the United States and would 
be paid a per capita of $150, as promised by President 
Jackson in the letter read to the council of Cherokees 
at Red Clay October 23, 1835. The War Department so 
instructed Lieutenant J. VanHorne, its enrolling agent, 
September 12, 1837. 

On December 6, 1837, Attorney General B. F. Butler 
held (3 Op. 297) that: 

"The expense of removal is undoubtedly the first 
charge on the $600,000." 

The Indians who signed the Treaty of 1835-36, were 
bribed by the commissioner negotiating the treaty, who 
paid them over $30,000 for their services and expenses. 
These unhappy men were outlawed and many of them 
assassinated by the Cherokees. 

The Eastern Cherokees almost unanimously refused 
to recognize the treaty as binding on them, and neither 
the Eastern nor the Western Cherokees recognized it 
as a valid instrument until the Treaty of 1846, and ex-
cept in the manner provided by that treaty. 

Removal of 1838. 

In May, 1838, the Cherokees were made captive by an 
army under General Scott, and thrown into camps of 
concentration. 

John Ross, the Principal Chief of the Cherokees, be-
sought the WTar Department to make a treaty which 
the Cherokees could recognize. His prayer was re-
fused, but the Secretary of WTar proposed to the Chero-
kees that they might emigrate themselves and that the 
United States would defray the expense of their re-
moval. This communication to John Ross of May 18, 
1838, was submitted to Congress by the President of 
the United States, and was sanctioned and approved 
by Congress, which, having required an estimate to 
cover the entire cost of removal and subsistence, ap-
propriated the full sum estimated for, to wit, $1,047,-
067, on June 12, 1838. The Act of Congress appropriat-
ing this money contained the following proviso: 

"That no part of the said sum of money shall be de-
ducted from the five millions stipulated to be paid to 
said tribe of Indians by said treaty." 

The War Department had already placed in the 
hands of a disbursing agent of the United States, Cap-



tain John Page, a large fund taken from the five mil-
lions for the purpose of meeting the expense of the re-
moval by the military as determined on in the previous 
May. The War Department used this fund for removal 
expenses and expended the sum of $1,111,284.70, out 
of the five million fund, for removal expenses ; while the 
fund appropriated for removal, $1,047,067, on June 12, 
1838, remained in the Treasury of the United States 
untouched until January 1, 1839, when the removal 
had been practically concluded. 

The Eastern Cherokees took their government west 
and thus became involved in a fierce conflict with the 
Western Cherokees, who refused to relinquish their 
government previously established, or to merge with 
the Eastern Cherokees. 

On January 17, 1845, Hons. Roger Jones, R. B. Mason 
and P. M. Butler, commissioned by the President to 
inquire into the Cherokee difficulties, made their re-
port to the effect that the $5,000,000 fund was not 
chargeable with the expense of removal, and that the 
per capita promised the Cherokees ŵ as due and should 
be promptly paid. 

Treaty of 1846. 
The Treaty of 1846 was made necessary to stop the 

warfare between the Cherokees, to settle the claims of 
both the Eastern and Western Cherokees against the 
United States, and to make the Eastern and WTestern 
Cherokees parties to the Treaty of 1835-'36, which they 
had never conceded themselves to be. 

The Treaty of 1846, by Article 4, arranged a plan by 
which the Western Cherokees should be paid for their 
communal interest in the lands east. The Western 
Cherokees have been fully paid under this article under 
a decision of this Court, October Term, 1902 (148 
U. S., 427). 

The Eastern Cherokees were to be paid for their com-
munal interest in the lands east, as by Article 9, Treaty 
of 1846, as qualified by Articles 3, 10 and 11. 

Article 9 pledged the Eastern Cherokees a "fair and 
just settlement" under the Treaty of 1835, which set-
tlement should exhibit "all moneys properly expended 
under said treaty," and should embrace all sums paid 
under the various captions ordinarily used to describe 
the different heads of expenditure, to wit, improve-
ments, ferries, spoliations, removal, subsistence, debts, 
invested funds, etc. with the provision that such ex-
penditures should be deducted from the sums appro-
priated to the Eastern Cherokees aggregating $6,647,-
067, and the balance should be paid to the Eastern 
Cherokees per capita. 

The aggregate referred to was composed of the five 
million fund; the $600,000 appropriated July 2, 1836; 
and the $1,047,067 appropriated June 12, 1838. 

When the Auditing Department made up the ac-
count of the Eastern Cherokees under the 9th Article, 
they charged the five million fund with the sum ot 
$1,111,284.70 for removal expenses, contrary to the un-
derstanding of the Cherokees anci contrary to the in-
terpretations made by the War Department, by the 
Department of Justice (3 Op. 297) by the Senate, and 
by the Congress as heretofore set out, and found due 
the Eastern Cherokees only $914,026.13. 
Congress appropriated the money by Act 

of Sept. 30, 1850 $189,422.76 
And Act of Feb. 27, 1851 724,603.37 

$914,026.13 
which accordingly was paid the Eastern Cherokees pei 
capita in 1852. 



The Cherokees before receiving such payment under 
this accounting rendered by the Auditing Department 
made their proper protest through the National Coun-
cil, setting up that it was unfair to them and contrary 
to the meaning of the treaty and that the expense of 
removal was not chargeable to the $5,000,000 fund, and 
having so protested they were paid in accordance with 
the Act of Congress. The Act of Congress required 
the Cherokees to give a receipt for all claims and de-
mands on the United States, "except, also, such moneys 
and lands, if any, as the United States may hold in 
trust for said Cherokees." 

The Eastern Cherokees vainly endeavored to secure 
the balance so held in trust for them under Act of July 
2, 1836, and payable per capita by the United States, 
but were unable to do so. 

The Cherokee Agreement of 1891. 

In 1890 the United States sought to buy the Cherokee 
Outlet from the Cherokee Nation, which at that time 
was composed of the Eastern Cherokees and Western 
Cherokees and their descendants, of the Delawares, 
Shawnees and adopted Freedmen who had been made 
citizens of the Cherokee Nation by the treaties of 1866, 
and by the Delaware and Shawnee agreements. 

The Eastern and Western Cherokees had never been 
paid all the money due them per capita under the 
Treaty of 1846, for the lands they had sold the United 
States in 1836, and they refused in 1890, to sell the 
Cherokee Outlet to the United States. 

In 1891, under the further solicitation of the United 
States, the Cherokee National Council representing all 
the Cherokee citizens who owned the Cherokee Outlet, 
agreed that it would sell the Outlet, which exceeded 

eight millions acres, for a certain sum in cash, and for 
a further consideration, and as a condition precedent, 
that the United States would render to the Cherokees 
a full account of the moneys due them under the va-
rious treaties, and that if the United States should find 
upon its own accounting that there was money so due 
the Cherokees, that the United States would imme-
diately pay it. By this stipulation of the agreement 
the Cherokees also had the right, in case they thought 
the accounting was unjust or incorrect or improperly 
made, to bring suit against the United States with the 
right of appeal to the Supreme Court. 

On March 3, 1893, Congress ratified this agreement 
and provided for the accounting. 

When that agreement was negotiated, the Western 
Cherokees were prosecuting a suit against the United 
States for the balance of the per capita due them un-
der Article 4 of the Treaty of 1846. The case was de-
cided by the Supreme, Court, April 3, 1893, and under 
the decision the Western Cherokees have been paid in 
full for their interest in the lands east of the Mis-
sissippi River. (148 U. S., 427.) 

They made no claim to the expert accountants dur-
ing the making of the account; none was made for 
them, and nothing was allowed to them. The account-
ing pointed out the settlement made with them by the 
Supreme Court. They were satisfied with the settle-
ment, and the Western Cherokees are not now claim-
ants, and are not parties to the pending suit. 

The Account Was Rendered May 21, 1894. 

On May 21, 1894, the United States having made up 
the account in the manner and form agreed on, ren-
dered said account to the Cherokee Nation. On De-



cember 1, 1894, the Cherokee National Council ac-
cepted the accounting, which included three items of 
trifling amount, which the United States conceded in 
the Court of Claims, and one great item of $1,111,284.70 
with interest from June 12, 1838, until paid. Interest 
was allowed on this sum in pursuance of the award of 
the United States Senate of September 5, 1850. A sub-
mission of this question of interest had been provided 
by Article 11 of the Treaty of 1846, and the Senate 
had found, September 5, 1850, that interest at the rate 
of five per cent, per annum, should be allowed upon all 
sums found due the Eastern and Western Cherokees, 
respectively, from the 12th day of June, 1838, until 
paid. (Senate Journal, 31st Congress, 1st Session, p. 
602.) 

Congress sanctioned and confirmed this award of the 
Senate and paid interest in accordance wTith the award 
on various occasions where partial payments were made. 
The Supreme Court of the United States found that 
the award of the Senate wTas controlling as to the bal-
ance due the Western Cherokees (148 U. S., 427). The 
allowance of interest in this case is identical in prin-
ciple with that found due by the court in the case of 
the Western Cherokees. 

This sum, $1,111,284.70, was found as the balance of 
the per capita promised under Article 9 of the Treaty 
of 1846 to the Eastern Cherokees. 

It was not paid by the United States as agreed to 
be paid, but on July 1, 1902, Congress passed an act 
authorizing suit to be brought by the Cherokee Tribe 
or any band thereof for any sums claimed under any 
of the treaties. 

The Cherokee Nation thereupon brought suit in the 
Court of Claims against the United States February 20, 

1903, not as a Tribe of Indians, but as a body politic 
(Rec., 1.) 

On March 3, 1903, the Eastern Cherokees were au-
thorized to bring suit for the identical claim now in suit, 
the Cherokee Tribe to be made party to such suit and 
the judgment to go to the "rightful claimant." (Rec 
78.) 

The Eastern and Emigrant Cherokees so called, who 
were private individuals claiming to be Eastern Cher-
okees, brought suit on the ground that they were 
parties in interest in the pending suit, and filed their 
petition March 10, 1903. 

The "Eastern Cherokees" under the authority of the 
Act of March 3, 1903, filed their suit March 14, 1903, 
as a "band" of the Cherokee Tribe. 

These suits were consolidated and the parties re-
quired by the court to interplead. 

The Cherokee Nation did not answer the petition of 
Eastern Cherokees against it and did not interplead, 
but contented itself by replication to intervening peti-
tion of Eastern Cherokees with a denial of any past, 
present or future relation of trust between the Cher-
bkee Nation, and the Eastern Cherokees. It claims the 
fund for itself as a body politic. (Rec. 1, last paragraph, 
40, last paragraph.) 

The consolidated cases were heard on February 14 
15, 16, 20, and 21, 1905, by Messrs. Charles Nagle and 
Edgar Smith and Frederick D. McKenney, on behalf 
of the Cherokee Nation; Messrs. Robert L. Owen and 
William H. Robeson on behalf of the Eastern Chero-
kees; Mrs. Belva A. Lockwood on behalf of certain in-
dividual claimants styled Eastern and Emigrant Cher-
okees; and Mr. Assistant Attorney General Pradt on 
behalf of the United States; and submitted. 



Judgment of Court of Claims. 

On March 20, 1905, the opinion of the court was de-
livered with concurring and dissenting opinions. On 
May 18, 1905, was rendered the findings of fact, con-
clusions of law and judgment. 

The court decreed that the Cherokee Nation do have 
and recover of and from the United States as follows: 

Item 1. The sum of $2,125, with interest thereon at 
the rate of 5 per cent, from February 27, 1819, to date 
of payment. 

Item 2. The sum of $1,111,284.70, with interest, 
thereon at the rate of 5 per cent, from June 12, 1838, 
to date of payment. 

Item 3. The sum of $432.28, with interest thereon 
at the rate of 5 per cent, from January 1, 1874, to date 
of payment. 

Item 4. The sum of $20,406.25, with interest thereon 
from July 1, 1903, to date of payment. (Rec., p. 112.) 

Items 1, 3, and 4, we understand are not in con-
troversy, being conceded by the United States. 

The Eastern Cherokees do not dispute with regard to 
such items but point out that they are made payable to 
the United States as trustee for the Tribe. 

The judgment further provides as follows: 
The sum of $1,111,284.70, with interest thereon from 

June 12, 1838, to date of payment, less such counsel 
fees as may be chargeable against the same under the 
provisions of the contract with the Cherokee Nation of 
January 16, 1903, and such other counsel fees and ex-
penses as may be hereafter allowed by this court under 
the provisions of the Act of March 3, 1903 (32 Stat. 
996), shall be paid to the Secretary of the Interior, to be 
by him received and held for the uses and purposes fol-
lowing : 

1st, To pay the costs and expenses incident to ascer-

taining and identifying the persons entitled to partici-
pate in the distribution thereof, and the costs of mak-
ing such distribution. 

2nd. The remainder to be distributed directly to the 
Eastern and Western Cherokees, who were" parties 
either to the Treaty of New Echota, as proclaimed May 
23, 1836, or the Treaty of Washington of August 6, 1846, 
as individuals, whether east or west of the Mississippi 
River, or to the legal representatives of such individ-
uals. (Ibid, 113.) 

The United States by their Attorney General Mr. 
Louis A. Pradt, prayed an appeal on June 8, 1905, from 
the said judgment, which appeal was allowed. 

The Eastern Cherokees by their attorneys, Robert L. 
Owen and Robert V. Belt, made application for an ap-
peal on the 9th day of June 1905, which was allowed; 
and the Cherokee Nation by its attorneys Messrs Fin-
kelnberg, Nagel & Kirby and Edgar Smith on July 3, 
1905, prayed an appeal from so much of the judgment— 

"As provides that the sum of $1,111,284.70, with in-
terest thereon from June 12, 1836, to date of payment 
less certain counsel fees and expenses, shall be paid to 
the Secretary of the Interior to be by him distributed in 

(Rec 115 6 ) W i t h t h e f U r t h e r t G r m S o f s a i d judgment." 

This appeal of the Cherokee Nation was allowed. In 
effect it is an appeal against the payment of said fund 
to the Eastern and Western Cherokees per capita In 
the replication of the Cherokee Nation to the interve-
ning petition of the Eastern Cherokees (Rec. p 40 last 
paragraph), the attorneys of the Cherokee Nation ex-
pressly denied that the Cherokee Nation if it should 
collect such fund would hold it as an implied "trust for 
the benefit of the Eastern Cherokees exclusively or 
otherwise." In effect they maintained the money be 



longed to the Cherokee Nation as a government and not 
as a representative of its citizens. 

The Eastern and Emigrant Cherokees represented by 
Mrs. Belva A. Lockwood made no application for ap-
peal. 

Specification of Errors. 

The court erred in awarding judgment in favor of the 
Cherokee Nation against the United States for— 

Item 2. The sum of $1,111,284.70, with interest there-
on at the rate of five per cent, from June 12, 1838, to 
date of payment, 

2. The Court erred in refusing to award judgment 
in favor of the Eastern Cherokees against the United 
States for the said sum of $1,111,284.70, with interest 
thereon at the rate of five per cent from June 12, 1838, 
to date of payment. 

3. The Court erred in decreeing the distribution of 
the said fund of $1,111,284.70, with interest, to be 
realized from its said judgment, among both Eastern 
and Western Cherokees. 

4. The Court erred in directing that the Western 
Cherokees be permitted to share in the said fund of 
$1,111,284.70 with interest. 

5. The Court erred in charging the said fund of 
$1,111,284.70 and interest, to be realized from its said 
judgment or decree, with the fees of the attorneys for 
the Cherokee Nation. 

In support of the first and second assignments of 
error, to wit: That the court was in error in awarding 
a judgment or decree in favor of the Cherokee Nation 
against the United States as to item 2, and that the 
court was in error in refusing to award judgment in 

favor of the Eastern Cherokees against the United 
States for the said sum of $1,111,284.70, with interest 
thereon, at the rate of five per cent per annum from 
June 12, 1838, to date of payment, it will be insisted 
that the amount constituting item 2 in the finding of 
the accountants is not in any sense due the Cherokee 
Nation either as a government or as a trustee for the 
Eastern Cherokees, or as trustee for any other or others 
of its citizens. That fund is directly the proceeds of 
the lands ceded in 1835 by the Eastern Cherokees to the 
United States, and under the decisions in the case of 
the Delaware Indians, of the Shawnee Indians, and of 
the Cherokee Freedmen, the Eastern Cherokees, upon 
the same principle laid down in those cases, are entitled 
to an exclusive recovery of this fund; that if the judg-
ment of the Court of Claims is held to be a judgment in 
favor of the Cherokee Nation as a trustee, the court 
was clearly in error, because the Eastern Cherokees bv 
act of Congress of March 3, 1903, were given the capac-
ity to maintain the action for themselves as against 
the United States and against the Cherokee Nation; and 
also because the Cherokee Nation could not in the capac-
ity as trustee or otherwise receive or disburse one dol-
lar of the fund realized for the judgment upon Item 2, 
and being therefore incapable of discharging the duties 
of such trust cannot receive judgment. (Act of June 
28, 1898, 30 Stat. 502, Sec. 19; Act of Julv 1, 1902, 32 
Stat. 726.) 

Moreover in an equity case no one but the equitable 
owner is entitled to the judgment. It is unreasonable 
to give judgment to an alleged trustee who denies his 
trust who is not claimant as trustee, whose legal capacity 
as trustee has been vacated by statute and where the 
court must immediately refuse the trustee the fund be-
cause of its utter incapacity. 



Even in case of the three items of the judgment, 1, 
3, and 4, conceded to the Tribe the sums must go and 
does go to the United States as Trustee, the Tribe hav-
ing no capacity to receive or conserve. 

In support of the third and fourth assignments of er-
ror it will be insisted that the Western Cherokees, who 
by the judgment or decree are permitted to participate 
in the fund, have been heretofore, under the decision of 
the Supreme Court of the United States of April 3, 1893 
(148 U. S., 427) paid a sum representing the balance 
due them for their proportionate interest in the lands 
ceded by the Eastern Cherokees from the sale of which 
the said fund of $1,111,284.70 is derived; and there-
fore that the sum agreed to be paid to the Eastern 
Cherokees for their interest in the said lands east of the 
Mississippi River ceded under the treaty of 1835-36, is 
not liable to deduction for payment the second time te 
the Western Cherokees of the value of the latter's in-
terest in said lands; and, further, that the amount 
agreed to be paid by said treaty of 1835-36, was to be 
and is to be paid to the Eastern Cherokees without de-
duction for any purposes; and, finally, that the West-
ern Cherokees not being a "claimant" this suit, cannot 
receive a judgment under the jurisdictional act. 

In support of the fifth assignment of error it will be 
insisted that as the attorneys for the Cherokee Nation 
contracted with that nation to represent it and 
to claim the fund for itself as a government as 
against the Eastern Cherokees, and as said attor-
neys for the Cherokee Nation have complied with this 
agreement, and in the court below, and in this honor-
able court, have claimed this fund for the nation in its 
capacity as a government and have denied in express 
terms that the Cherokee Nation in securing the account-

ing under the agreement of December 19, 1891, did so 
on behalf of the Eastern Cherokees and for their ex-
clusive use and benefit, and have further denied that if 
the Cherokee Nation had collected or shall hereafter 
Collect such moneys, the sum would have been or will be 
in its hands an implied trust for the benefit of the East-
ern Cherokees exclusively or otherwise, (Rec. p. 40) the 
charge for compensation to these attorneys will be taken 
from a fund held in trust, if held at all, by the Chero-
kee Nation, for services rendered, not in support of the 
trust, but in denying the trust and opposing its estab-
lishment, 

BRIEF OF ARGUMENT. 

Signification of the Term " Cherokee Nation." 

It is of the highest importance in considering this 
case to keep clearly in mind that the term "Cherokee 
Nation" has been used in various senses. 

First, to represent the people themselves, as a tribe 
or Nation of Indians. 

Second, the government of the Cherokees. 
Third, the government as trustee for all of its peo-

ple or for some of its people as their rights might ap-
pear under the treaties by which the rights of such 
communities within a community had been established. 

In the treaty of July 2, 1791, the "Cherokee Nation" 
was described as "all the individuals composing the 
whole Cherokee Nation of Indians (Article 1.) 

Thereafter the term "Cherokee Nation" was used in-
terchangeably with the term "Cherokees" as having 
the same significance. 

In the Treaty of 1835 these people are referred to 
(Revised Indian Treaties), as the "Cherokees" on pages 



65, 66, 68, 69, 70, 71, 72, 73, 74, 75, 76; as "The Cherokee 
Nation," on pages 65, 67, 68, 69, 70, 71, 72, 74, 75, etc. 
In the Treaty of 1846 they are referred to as "The 
Cherokee Nation" on pages 79, 80, 81, 82, 84; as "The 
Cherokee People," on pages 79, 80, 81, 82, 83; as "The 
Cherokees," on pages 81, 82, 83, 84, and 85. 

It should be clearly remembered that the Cherokee 
Nation as a government has no property and never has 
had any property and never will have any property. 
The lands of the Cherokee Nation belong strictly to 
the "whole Cherokee people" by Article 1 of the Treaty 
of 1846. The lands which the Cherokees sold east of 
the Mississippi River belonged to the wThole Cherokee 
people as then existing, as communal property. The 
western Cherokees were paid for their interest in such 
lands as communal owners upon a plan agreed to in 
Article 4 of the Treaty of 1846. 

The communal interest in such lands of the Eastern 
Cherokees was to be paid for as provided in Article 9 
of that treaty; the Western Cherokees have been fully 
paid (148 U. S., 427). The Eastern Cherokees are now 
seeking the balance of the purchase price due them 
under Article 9 of that treaty. 

In the case of Whitmire vs. the United States (30 C. 
of Cls., 159), the court said: 

"The United States have repeatedly recognized in 
their transactions with the Cherokees the dual charac-
ter of the people, sometimes national, sometimes com-
munal. They have also recognized portions of the peo-
ple as distinct communities. In 1835 they so dealt with 
the Georgia Cherokees as communal owners, setting 
apart a portion of the purchase money for their lands 
for national purposes, but paying part to them per 
capita. In 1846 they so dealt with the Western Chero-
kees, segregating them from the mass of their country-
men and paying them individually, a community with-
in a community." 

Meaning of Term "Cherokee Nation." 19 

See also 
Eastern Cherokees v. The United States, 20 Ct 

Cls., 449. 
Western Cherokees v. U. S., 27 Ct. of Cls., 1, 53. 
Blackfeather v. The U. S., 27 Ct. Cls., 447. 
Journey cake v. U. S., 28 Ct. Cls., 281. 

Chief Justice Nott in the opinion of the Court of 
Claims in the consolidated case now pending said 
(Rec., 53): 

"While the United States have always, or nearly 
always, treated the members of an Indian tribe as com-
munal owners, they have never required that all the 
communal owners shall join in the conveyance or ces-
sion of the land. From the necessities of the case, the 
negotiations have been with representatives of the 
owners. The chiefs and head men have ordinarily 
been the persons who carried on the negotiations and 
who signed the treaty. But they have"not formed a 
body politic or a body corporate; and they have not 
assumed to hold the title or be entitled to the purchase 
money. They have simply acted as representatives of 
the owners, making the cession on their behalf, but 
allowing them to receive the consideration per capita 
In the present case the Cherokee Nation takes ^ the 
place, so far as communal ownership is involved, of the 
clnets, and head men of the uncivilized tribes. This 
too, is consonant with the usage of nations. The claims 
or individuals against a foreign power are always pre-
sented, not by them individually, but bv their govern-
ment. The claims are pressed as international, but the 
money received is received in trust, to be paid over to 
the persons entitled to it. 

^ t h 0 S e C h e r o k e e s who remained in Georgia and 
„ Carolina, in Alabama and Tennessee, thev owe 

no allegiance to the Cherokee Nation and the nation 
owes no political protection to them. But they, as 
communal owners of the lands east of the Mississippi, 
I r ^ ' f t h e T r e a t y of 1835, were equally intcr-

L e u ' W l t h t h e communal owners who were carried to 



the West, in the $5,000,000 fund which was the consid-
eration of the cession, so far as it was to be distributed 
per capita. The Cherokee Nation was not bound to 
prosecute their claims against the United States for 
the unpaid balance of the $5,000,000 fund; but their 
rights wrere inextricably woven with the rights and 
equities of the Cherokees, who were citizens of the na-
tion; and the nation properly made no distinction when 
parting with the outlet, but demanded justice, from the 
Cherokee point of view, for all Cherokees who had been 
wronged by the non-fulfillment of the treaty of NewT 

Echota. As to these Eastern non-resident Cherokee 
aliens the nation acted simply as an attorney collecting 
a debt. In its hands the moneys would be an implied 
trust for the benefit of the equitable owners. 

"After, a careful consideration of the circumstances 
aufcl conditions of these cases, the court is of the opin-
ion that the money awarded should be paid directly to 
the equitable owners." 

The court thereupon refers to the present status of 
the Cherokee Nation that it is about to terminate and 
says (Rec., 55) : 

"In this condition of affairs the court must regard 
the Cherokee Nation as in a condition somewhat 
analogous to that of a trustee or receiver who has be-
come insolvent; that is to say, as a person which should 
not be entrusted with the receipt and distribution of 
the moneys belonging to other persons." 

By the Indian Appropriation Act of 1897 the Cher-
okee courts were dismantled and its executive depart-
ment and legislative department practically vacated and 
destroyed in 1898. By the Act of June 28, 1898 (30 
Stat. 502, Sec. 19), it was provided as follows: 

"That no payment of any moneys, on any account 
whatever, shall hereafter be made by the United 
States to any of the tribal governments or any officer 
thereof for disbursement, but payments of all sums to 
members of said tribes shall be made under direction 

of the Secretary of the Interior by an officer appointed 
by him; and per capita payments shall be made direct 
to each individual in lawful money of the United 
States; and the same shall not be liable to the payment 
of any previously contracted obligation." 

Under the Act of July 1,1902, known as the Cherokee 
Allotment Act (32 Stat., 726), it was provided that the 
lands of the Cherokee Nation belonging to the Chero-
kee people should be allotted and (Sec. 64) thereafter 
the Cherokee Nation as a body politic was forbidden to 
collect a dollar of the Tribe's revenues, and that what 
remained of the so-called "government" of the Cherokee 
Nation should entirely cease March 3, 1906 (Sec. 63). 

The fact is the Cherokee government was practically 
abolished by Congress in 1898 (30 Stats., 83; 30 Stats., 
502). They could not make laws except with the con-
sent of the Secretary of the Interior and the President 
nor enforce them when so made. Their judges and court 
officials, their sheriffs and constables and guards and 
jails were vacated and nothing remained but the empty 
form of a so-called Chief and Council whose authority 
had been destroyed by Act of Congress. In the 
current year, 1905, the Chief, so-called, declined 
to call an election for the council and the last 
regularly elected council expired by limitation in Oc-
tober, 1905, so that this alleged body politic has no judi-
cial department, no legislative department, and noth-
ing but a so-called Chief, a mere clerk, whose office ex-
pires March 3, 1906, and whose right to hold office is 
being disputed at this time by proceedings in the In-
terior Department. This is the dismembered body 
politic which demands judgment for itself as against the 
Eastern Cherokees. This is the government (? ) which 
denies its trust "to the Eastern Cherokees exclusively 



or otherwise" if it should recover the fund in con-
troversy. (Rec. 40.) 

When Congress appropriated the moneys found due 
by the Auditor under Article 9 of the Treaty of 1846, 
the appropriation was made by Congress to the "Chero-
kee Nation" and not to the Eastern Cherokees in terms, 
although that was the real meaning of the Appropria-
tion Act. The matter was submitted to the Attorney 
General of the United States and in his opinion of 
April 16, 1851 (5 Op. 320), Honorable John J. Critten-
den held as follows: 

"The Cherokee Nation referred to under the acts ap-
proved September 30, 1850, and February 27, 1851, are 
the Cherokees described in the 9th Article of the Treaty 
of 1846, being all those Cherokees residing east at the 
date of the Treaty of 1835 and the supplement thereto. 

Paying per capita to the citizens of the Cherokee 
Nation is payment to the Nation, but payment to its 
national authorities may not be so." 

When the Cherokee Nation received the money pro-
ceeds of the Cherokee Outlet in 1893, Congress did not 
permit that government to distribute such funds to one 
part of its citizens, Cherokees by blood, as against the 
Delawares, Shawnees and Freedmen, but authorized 
the courts to determine the rights of these communities 
within the community and the courts determined that 
the Delawares and Shawnees and Freedmen, as com-
munal owners of the lands of the Cherokee Outlet, were 
entitled to the proceeds of the property owned by them. 
The Delawares, the Shawnees, the Freedmen and the 
Cherokees by blood were therefore paid a like distribu-
tive share of the proceeds of the sale of these lands. 

The Cherokee government was not permitted to claim 
the fund as a government under this so-called Cherokee 

agreement and contract of sale. It is true the contract 
of sale ran in the name of the Cherokee Nation. Thr 
contention, however, that the Cherokee Nation meant 
the Cherokee government which might exercise its dis-
cretion with regard to such fund or that the fund it-
self belonged to the Cherokee Nation as a government 
was settled by the courts adversely to such pretension 
in the Delaware, Shawnee and Freedmen cases. lu 
this settlement by the courts the Cherokee Nation ac-
quiesced, and has never since denied the proposition. 
Even with regard to the very fund in question the 
Cherokee National Council on December 7, 1900, in an 
Act of that date expressly conceded the right of the 
Eastern Cherokees to the fund now in question in the 
following language: 

"Be it further enacted, that all moneys which may 
be collected belonging to the $5,000,000 treaty fund of 
1835 shall be paid out per capita when collected to the 
persons entitled thereto, as set forth in the 9th Article 
of the Treaty of 1846." (Rec. 40, §4.) 

This act [filed in the Court of Claims, Congressional 
Case, 10386, and being of record in the Interior Depart-
ment], while recognizing the right of the Eastern Cher-
okees, was objected to by them, in formal protests to 
the President of the United States, on the ground that 
the Eastern Cherokees had already organized in their 
own behalf and employed counsel and that the con-
tract to employ Turner and Halsell as proposed by such 
act was wasteful. The President disapproved the act. 
The act of December 7, 1900, above referred to, was ap-
proved on that day by Hon. T. M. Buffington, 
Principal Chief of the Cherokee Nation. Notwith-
standing his approval of this act with its recog-
nition of the rights of the Eastern Cherokees he there-



after employed counsel to deny the right of the East-
ern Cherokees and to claim the fund for the Cherokee 
Nation as a government, denying that the Cherokee Na-
tion, if it should recover such fund would hold the same 
as an implied trust for the benefit of the Eastern Chero-
kees exclusively or otherwise (Rec., 40, last paragraph). 

When the Delawares, Shawnees and Freedmen re-
covered from the Cherokee Nation their proportionate 
part of the purchase price of the Cherokee Outlet, it 
was on the principle that they were communal 
owners of the land of which the fund was the pro-
ceeds. When the Western Cherokees recovered judg-
ment in 1903 (148, U. S. 427), it was on the principle 
that the fund was the proceeds of the sale of their 
communal interest in the lands East of the Mississippi 
River. The Eastern Cherokees now seek to recover on 
the same principle, that the fund found due, as the 
balance under Article 9 of the Treaty of 1846, is the 
true balance of proceeds of the sale of their communal 
interests in the lands east of the Mississippi River 
pledged to them per capita in express terms by Art. 15, 
Treaty 1835-36 and by Art. 9, Treaty 1846. 

The Interpretation of Indian Treaties. 

Upon a fair interpretation of the Cherokee agreement 
of December 19, 1891, ratified by Congress March 3, 
1893, the Eastern Cherokees are entitled to a recovery, 
because the fund claimed was found due in the account 
rendered as the balance guaranteed them per capita un-
der the 9th Article of the Treaty of 1846 and the United 
States agreed to pay immediately the sum so found due. 

The Eastern Cherokees are entitled to recover the 
amount claimed by them upon a fair interpretation of 

the treaties of 1835-36 and 1846, even if there had been 
no sale of the Cherokee Outlet and even if there had 
been no account rendered. 

It is conceded by the United States that if the pur-
chase price of $5,000,000 promised the Eastern Chero-
kees for their lands and possessions east of the Missis-
sippi River, is not chargeable wTith the cost of removal, 
then the United States is indebted in the sum now in 
controversy, to-wit, $1,111,284.70. 

The controversy, therefore, turns upon the question 
as to whether or not the $5,000,000 fund was charge-
able with the cost of removal expenses. Before entering 
upon this question we desire to call attention to the 
rules laid down by the Supreme Court in regard to the 
interpretation of Indian Treaties, 

In Worcester v. Georgia, it was said— 
"The language used in treaties with the Indians should 

never be construed to their prejudice. If words be made 
use of which are susceptible of a more extended mean-
ing than their plain import as connected with the tenor 
of the treaty, they should be considered as used only in 
the latter sense * * *. 

"How the words of the treaty were understood by this 
unlettered people, rather than their critical meaning, 
should form the rule of construction." (6 Pet. 582.) 

In the case of the Kansas Indians (5th Wallace, 737) 
the following principle was laid down: 

Rules of interpretation favorable to the Indian tribes 
are to be adopted in construing our treaties with them. 
Hence a provision in an Indian treaty which exempts 
their land from 'levy, sale, and forfeiture,' is not in the 
absence of expressions so to limit it, to be confined to 
levy and sale under ordinary judicial proceedings only, 
but it is to be extended to levy and sale bv county offi-
cers also for non payment of taxes. 



In the case of the Cherokee Nation against Georgia, 
some four years before the treaty of 1835, in speaking 
of the controversy between the Cherokee Nation and the 
State of Georgia, the Supreme Court by Chief Justice 
Marshall said— 

"If courts were permitted to indulge their sympathies, 
a case better calculated to excite them can scarcely be 
imagined. A people once numerous, powerful, and truly 
independent, found by our ancestors in the quiet and 
uncontrolled possession of an ample domain, gradually 
sinking beneath our superior policy, our arts and arms, 
have yielded their lands by successive treaties, each of 
which contains a solemn guarantee of the residue, until 
they retain no more of their formerly extensive terri-
tory than is deemed necessary to their comfortable sub-
sistence." 

"To preserve this remnant the present application is 
made" * * * 

"They may, more correctly, perhaps, be denominated 
domestic dependent nations. They occupy a territory 
to which we assert a title independent of their will, 
which must take effect in point of possession when their 
right of possession ceases. Meanwhile they are in a 
state of pupilage. Their relations to the United States 
resembles that of a ward to his guardian. 

"They look to our government for protection, rely 
upon its kindness and its power, appeal to it for relief 
for their wants, and address the President as their 
'Great Father.' " (5 Peters 1.) 

In the case of Jones v. Meehan (175 U. S., 10) Jus-
tice Gray delivered the opinion of the court and said: 

"In construing any treaty between the United States 
and an Indian tribe, it must always (as was pointed out 
by counsel for the appellees) be borne in mind that the 
negotiations for the treaty are conducted, on the part 
of the United States, an enlightened and powerful na-
tion, by representatives skilled in diplomacy, masters of 

a written language, understanding the modes and forms 
of creating the various technical estates known to their 
law, and assisted by an interpreter employed by them-
selves ; that the treaty is drawn up by them and "in their 
own language; that the Indians, on the other hand, are 
a weak and dependent people, who have no written lan-
guage and are wholly unfamiliar with all the forms of 
legal expression, and whose only knowledge of the terms 
in which the treaty is framed, is that imparted to 
them by the interpreter employed by the United States; 
and that the treaty must therefore be construed, not ac-
cording to the technical meaning of its words to learned 
lawyers, but in the sense in which they would naturally 
be understood by the Indians." 

(See also Choctaw Nation v. U. S., 119 U. S., 1, 27, 
28). 

Justice Peelle has said in this case referring to the 
principles of interpretation above set forth: 

"And such has been the holding of our courts in deal-
ing with the Indian tribes ever since. And especially 
should this rule prevail where the Indians sign a treaty 
by mark, as they did in the treaty of 1835, and when the 
terms of the treaty were made known to them only by 
the oral interpretation of an interpreter." 

The United States Indebted Under the Cherokee 
Agreement of December 19, 1891. 

When the United States established the Territory of 
Oklahoma it became necessary to extinguish the Indian 
title to the lands within the boundaries of that Terri-
tory. A commission was appointed by authority of Con-
gress, to-wit: David H. Jerome, Alfred M. Wilson, and 
Warren G. Sayre, who were charged with the duty of 
negotiating the necessary agreements with the Indian 
owners. In 1890 the Cherokees refused to sell the 
Cherokee Outlet because they never had been paid the 



full purchase price of the lands thev had sold the United 
States east of the Mississippi. Moreover they were un-
willing to sell the lands in the Cherokee Outlet at all 
because it would only leave them a small allotment of 
about 80 acres of average land per capita and because the 
United States offered them a price which they regarded 
as inadequate. The officers of the United States, how-
ever, brought pressure to bear upon the Cherokees very 
ingeniously. A judicial decision from a local court was 
rendered that the Cherokees merely had an easement in 
the lands of the Outlet, the very land President Jackson 
had pledged them in fee simple, and for which the 
United States in Article 1 of the treaty of 1846 had 
pledged them the title and promised a patent, a patent 
never delivered. The United States Commissioners 
pointed out to the Cherokees that the United States had 
a right under the treaty of 1866 to move other Indians 
into their country. The Cherokees knew the Commis-
sioners were negotiating with the wild tribes in Okla-
homa and they were afraid that the United States might 
take advantage of them by moving strange Indians into 
their country. The Cherokees were very desirous that 
the United States relieve them of white trespassers, and, 
also, recognize the Cherokee courts as having exclusive 
jurisdiction over all Cherokee citizens. 

Under the insistence of the United States Commis-
sioners they finally agreed Dec. 19, 1891, to sell the Out-
let, which embraced 8,144,682.91 acres, for six considera-
tions, to wit: 

First. That the United States would remove certain 
described trespassers. 

Second. That the Article of the Treaty of 1866 permit-
ting the settlement of other Indians in the Cherokee 
country should be abrogated. 

Third. That the judicial tribunals of the Cherokee Na-
tion should have exclusive jurisdiction where Cherokees 
alone were concerned. 

Fourth. That— 
"The United States shall, without delay, render to 

the Cherokee Nation, through any agent appointed by 
authority of the national council, a complete account 
of moneys due the Cherokee Nation under any of the 
treaties ratified in the years 1817, 1819, 1825, 1828, 
1835-36, 1846, 1866, and 1868, and any laws passed 
by the Congress of the United States for the purpose 
of carrying said treaties, or any of them, into effect; 
and upon such accounting, should the Cherokee Nation 
by its national council, conclude and determine that 
such accounting is incorrect or unjust, then the Cher-
okee Nation shall have the right, within twelve months, 
to enter suit against the United States in the Court of 
Claims, with the right of appeal to the Supreme Court 
of the United States by either party, for any alleged or 
declared amount of money promised but withheld by 
the United States from the Cherokee Nation, under 
any of said treaties or laws, which may be claimed to 
be omitted from or improperly or unjustly or illegally 
adjusted in, said accounting; and the Congress of the 
United States shall, at its next session, after such case, 
shall be finally decided and certified to Congress ac-
cording to law, appropriate a sufficient sum of money 
to pay such judgment to the Cherokee Nation, should 
judgment be rendered in her favor; or if it shall be 
found upon such accounting that any sum of money 
has been so withheld, the amount shall be duly appro-
priated by Congress, payable to the Cherokee Nation, 
upon the order of its national council, such appropria-
tion to be made by Congress, if then in session, and if 
not, then at the session immediately following such ac-
counting." (Rec. 103.) 

Fifth. That certain citizens of the Cherokee Na-
tion should have the right to select lands on the Outlet 
as homesteads under certain conditions; 



Sixth. In addition to all of the foregoing 
enumerated considerations for the cession and relin-
quishment of title to the described lands, the United 
States should pay the Cherokee Nation, at such times 
and in such manner as the Cherokee National Council 
should determine, the sum of $8,595,736.12 in excess of 
the sum of $728,389.46, the aggregate of amounts there-
tofore appropriated by Congress and charged against 
the lands of the Cherokees west of the Arkansas River. 
The Cherokees ratified the agreement January 4, 1892. 
Congress ratified the same March 3, 1893 (27 Stats 
640). 

Chief Justice Nott, in speaking of this negotiation, 
in the opinion of the Court of Claims, said: 

"At the time of this negotiation the Cherokees had 
a grievance against the United States^-a grievance 
which had burned in the breasts of two generations, 
and had never been forgiven or forgotten. That griev-
ance was the Treaty of 1835, commonly known as the 
Treaty of New Echota—the corrupt methods by which 
it had been procured, the ruthless means by which it 
had been executed, and the evasive way in which its 
obligations had been left unfulfilled." (Rec., 44.) 

The Cherokees therefore demanded as a condition 
precedent that the account above referred to should 
be correctly made up and settled in the manner set 
forth in the Fourth subdivision of Article II of the 
Cherokee agreement. 

Prior to the acceptance and ratification of said agree-
ment on the part of the United States the Commis-
sioners Jerome, Wilson and Sayre made their report 
to the President, as required by the law under which 
they were appointed, and explained the reasons why 
they had agreed that the United States should state 
the account and the purpose of it, as follows to wit: 

"As to the conditions of the agreement, besides the 
relinquishment of the title upon the one part and the 
payment of a price in money on the other, it is necessary 
to state that the settlement of the matters contained in 
such conditions were made a condition precedent to any 
agreement for the sale of the land. 

"The accounting provided for in the fourth subdivi-
sion of Article 2 of the agreement is inserted and agreed 
to, because the Cherokees are compelled to accept the 
construction of the treaties made by the executive and 
administrative branches of the Government. 

"Whatever that construction is, the Indian must abide 
by it. There is no appeal except to Congress. Without 
going specifically into details the Cherokees claim that 
upon a just accounting, upon a proper construction of 
the treaties named, a large sum of money, principal and 
interest, will be found due them. They also desired to 
include lands as well as money, but they were induced 
to eliminate 'lands' from the provision. With that elim-
inated the provision was agreed to, as set out. The Gov-
ernment has made the accounting, has kept the books, 
has constructed the treaties. If that has been done 
properly, no harm can come from restating the account. 
If it has not been done properly, no possible reason can 
104) W h , y t h e e r r ° r s h o u l d n o t b e corrected." (Rec. 

The Commissioner of Indian Affairs, Hon. Thomas J. 
Morgan, in his report to the Secretary of the Interior 
of February 6, 1892, quotes the exact language of the 
commissioners, that— 

"The Government has made the accounting, has kept 
the books, has construed the treaties. If this has been 
done properly no harm can come from restating the ac-
count. If it has not been done properlv no possible 
reason can exist why the error should not be corrected, 
it creates no new obligations against the Government, 
out only provides for the legal discharge of the old ones 
(Rec. 105) 



He says: 
"This seems to me to be a reasonable view to take of 

this provision, and I do not see that any valid objection 
could be advanced against it." 

The Assistant Attorney General of the Interior De-
partment gave the matter his approval and said that: 

"It seems right, and promotive of good feeling that 
there should be a full and final settlement of all claims 
and accounts of these Indians against the United States, 
and I think the terms of agreement are sufficiently clear 
to secure such accounting." (Rec. 106.) 

Thereupon Congress ratified the agreement and pro-
vided that: 

The provisions of said agreement so amended shall 
be fully performed and carried out on the part of the 
United States. (Rec. 106 §7.) 

The Congress thereupon threw open the lands of the 
Cherokee Outlet to settlement. These lands are worth, 
at a very moderate estimate, not less than sixty millions 
of dollars. 

Congress, at the same time, on March 3, 1893, pro-
vided for rendering the account through experts 
to be employed by the Secretary of the Interior. 
The Secretary appointed James A. Slade and Joseph T. 
Bender as expert accountants to make up such account. 
They completed their labors in about fourteen months 
and rendered the account, on April 28, 1894. The Sec-
retary of the Interior rendered the account to the Chero-
kee Nation May 21, 1894, in the manner and form 
agreed on. 

The Cherokee national council accepted it December 
1, 1894. (Rec. 51.) 

This account allowed the Cherokee Nation "three 
items of trifling amount," which the United States con-

ceded, and disallowed numerous items which the Chero-
kee Nation claimed; and on the great and important 
subject in dispute—the Treaty of New Echota—it found 
a balance of $1,111,284.70, and allowed interest upon 
this balance from June 12,1838. (Rec. 47, 109.) 

On January 7, 1895, the Secretary of the Interior 
submitted the account rendered to the Congress of the 
United States for payment, describing it as: 

"A complete account of moneys due the Cherokee Na-
tion under any of the Treaties made in the years 1817, 
1819, 1825, 1835-36, 1846, 1866 and 1868, and any laws 
passed by the Congress of the United States for the pur-
pose of carrying said treaties, or any of them, into ef-
fect, prepared in accordance with the provisions of the 
said act of March 3, 1893, together with a certified 
copy of an act of the Cherokee national council accept-
ing such accounting." (Rec. 107.) 

This is the money now sued for. 
The Court of Claims has heretofore found as a fact 

(Congressional 10,386) as follows: 
^ 10. The accounting as thus stated by Messrs Slade & 

Bender was rendered to the Cherokee Nation and duly 
accepted by act of their national council in the manner 
and form provided in the agreement. (Sen. Doc. 334, 
5 < Cong. 1st Sess. p. 7. Finding X . ) 

If ever there was a plain, unequivocal contract, we 
have it in this agreement. 

The United States bought a property from the Chero-
kees of immense value. They agreed as one of the im-
portant considerations by which the Cherokees were in-
duced to make the contract of sale, that the United 
States would render a complete account of moneys 
ducMinder any of the treaties with the Cherokees from 
181 , to 1868. The United States under this agreement 
W a S 3 1 0 r e n d e r a n account using its own instrumental-



ties. It was understood by the Cherokees that the scope 
of this accounting was to include the various treaties 
and laws relating thereto and that a proper accounting 
should be rendered of the moneys due under those trea-
ties and under a proper construction of those treaties. 
They complained that these treaties had been improperly 
construed in the past by the accounting officers of the 
Government and this accounting was intended by both 
parties to remedy the injustice complained of by the 
Cherokees. 

The United States appointed expert accountants and 
by means of its own instrumentalities and its own offi-
cers rendered the account. The United States never 
thereafter objected to the accuracy of the accounting. 
The United States reserved to itself no right to object 
to its own accounting in the said Cherokee agreement, 
but specifically agreed that if it should be found upon 
its own accounting, to be rendered by its own officers 
and in its own way, that there had been any sum 
promised but withheld from the Cherokees under any of 
the treaties named, the United States would imme-
diately pay it. 

The accounting rendered by the United States is one 
of the most comprehensive, logical and able reports that 
ever issued from any Department of the Government, 
It sets forth with the utmost precision the exact terms 
of the treaties, the exact language of the various offi-
cers of the War Department and all the other branches 
of the Government, and shows the correctness of such 
account in a manner that can leave not the slightest 
doubt in the mind of any man, learned or unlearned, as 
to the correctness of such account. (H. R. Ex. Doc. 
182 53rd Cong. 3rd Sess.) 

In this report it was not necessary to construe the 

law or the treaties, because both the treaties and the 
laws had been construed by the highest law officers of 
the Government, and it was only necessary in the mak-
ing of such accounting to apply the laws as they had 
been construed by the Attorneys General of the United 
States. (3 op. 297., 3 op. 304., 4 op. 73., 5 op. 320.) 

There assuredly can be not the slightest doubt that 
the Cherokees understood by the Cherokee agreement 
and Article 4 of the Second Section thereof that the 
United States would pay the amount found due by its 
own accounting. The United States contracted di-
rectly and plainly that they would pay the amount 
found due by their own accounting and, as the Indians 
understood the agreement, so must the rule of con-
struction be, under the principles laid down by this 
Honorable Court. 

Worcester v. Georgia, 0 Pet., 582. 
Kansas Indians, 5 Wall., 737. 
Jones v. Meehan, 175 U. S., 10. 

The Court of Claims in the cases nowT pending (Rec., 
19), said: 

"It must be conceded that the scope of the account-
ing was intended to be as broad as the causes of action 
secured by the agreement to the Cherokee Nation 
The right within twelve months to enter suit against 

the United States in the Court of Claims for any alleged 
or declared amount of money promised but withheld 
by the United States from the Cherokee Nation, under 
any of said treaties or laws, which may be claimed to 
be omitted from, or improperly or unjustly or illegally 
adjusted in said accounting.' That is to say, the Court, 
or the accountants were to go behind statutory and 
treaty bars and receipts in full and were to consider 
any alleged or declared amount of money promised 

withheld' 'under any of said treaties or laws.' This 
meant that there were to be no technical defenses set 



up, no pleas of res adjudicata, no releases or relin-
quishments, compromises or settlements, or it meant 
nothing." 

The case in controversy is simply one to recover the 
consideration pledged the Cherokees upon a contract 
of sale. The Eastern Cherokees as communal 
owners of the Outlet would not have permitted 
this sale to be made by the Cherokee Govern-
ment, of which they had control by reason of their over-
whelming numbers, except for the promise of the 
United States to render a complete account of moneys 
due the Cherokees under the various treaties and to pay 
the amount found due them, or in the alternative, per-
mit the Cherokees to bring suit against the United 
States, if they were not satisfied with, the accounting. 

The accounting was merely a means to the end. When 
the account was rendered by the United States in the 
manner and form agreed on, the indebtedness of the 
United States was an ascertained and fixed amount. 
It was due, first, as a consideration moving the Cher-
okees to the making of the contract of sale of the 
Cherokee Outlet; it was, as the commissioners ex-
plained, a "condition precedent" to the making of the 
sale at all; but the fund was due the Eastern Cherokees 
really as the purchase price of their lands east of the 
Mississippi River, which never had been paid in full 
and it was due the Eastern Cherokees regardless of the 
sale of the Cherokee Outlet. 

In the opinion of the Court of Claims in this case 
Chief Justice Nott said: 

"No agreement could have made the obligation to 
pay promptly more unequivocal and specific." * * * 

"The accountants were but the instrumentality of the 
United States in making out an account. When it was 

placed in the Interior Department it was as much with-
in the discretion of the Secretary to accept or adopt it, 
or to remand it for alterations and corrections as a 
thing could be. He was the representative of the 
United States under whom the agreement had been 
made and he was the authority under which the account 
had been made out; and when he transmitted it to the 
Cherokee Nation his transmission was the transmission 
of the United States," (Rec., 51.) 

"The Secretary did not recall the account; the 
United States never rendered another, and the utmost 
authority which Congress could have exercised, if any, 
was at the same session, or certainly within the pre-
scribed 'twelve months,' to have directed the Secretary 
to withdraw the account and notify the Cherokee Na-
tion that another would be rendered. The action of 
the Secretary, combined with the inaction of Congress 
to direct anything to the contrary, makes this provision 
of the agreement final and conclusive. The Cherokee 
Nation has parted with the land, has lost the time in 
which it might have appealed to the courts, and has 
lost the right to bring the items which it regards as 
incorrectly or unjustly disallowed to judicial' arbitra-
ment; and the United States are placed in the position 
of having broken and evaded the letter and spirit of 
their agreement." (Rec., 51.) 

The amount found due by the accounting rendered 
by the United States under the Cherokees agreement 
is due as one of the considerations agreed to be paid by 
the United States for the making of that agreement 
and as a consideration pledged by the United States 
under the provisions of a present valid binding con-
tract. 

The United States greatly desired to acquire 
what the Cherokees owned. The Cherokees refused to 
sell except upon the making of this account and the 
Paying of any amount found due by such account when 
rendered. The Cherokees demanded as a condition 



precedent that the United States should render the ac-
count and pay the amount found due. The United 
States agreed to do this. 

The Cherokees gave up the lands which belonged to 
them in pursuance of this agreement. The United 
States appropriated the land and retains it. The Gov-
ernment rendered the account as agreed, the Cherokees 
accepted it as provided, and it is impossible to present 
a stronger case of a present valid binding contract. Not 
to pay the money so found due wTould violate the 
canons of common honesty. To refuse payment would 
be nothing short of the repudiation of an ascertained 
debt about which there is no question. 

In making Cherokee Agreement of December 19, 
1891 Cherokee Mation, acted as the Represen-
tative of its Citizens. 

When the Cherokee Nation required a statement of 
the amount due its citizens under the various treaties 
referred to in the Cherokee agreement, it acted as the 
representative of such citizens as their rights might ap-
pear under the various treaties. The Eastern Cher-
okees naturally and in accordance with a long estab-
lished custom, were represented by the government of 
the Cherokee Nation as the instrumentality for dealing 
with the United States. It should be remembered that 
the Cherokee Nation as a government owns no lands 
and no funds derived from the sale of lands. The lands 
and the funds derived therefrom are the communal 
property of the Cherokee citizens. (Rec. 52, §2.) 

The Cherokee Nation, in receiving the cash consid-
eration of the outlet received it only as the represen-
tative of the owners of the lands of the outlet, that is, 

for the citizens of the Cherokee Nation, including not 
only Eastern and Western Cherokees and their descend-
ants, but the Delawares who had been adopted by the 
Delaware agreement of 1867, the Shawnees who were 
adopted by the Shawnee agreement of 1869, and the 
Freedmen who were adopted by the Treaty of 1866. 

It is true that the Cherokee Nation as a government 
attempted to deprive the Delawares, the Shawnees 
and the freedmen of their proportionate part of the 
proceeds of the lands of the outlet, but the Congress 
of the United States and the courts required the pro-
ceeds of the outlet to be distributed by the United States 
to all such citizens of the Cherokee Nation as communal 
owners of the land from which this cash consideration 
was derived. 

Blackfeather v. U. S., 27 Ct. Cls., 447 (155 U. S., 218). 
Journey cake v. U. S., 28 Ct. Cls., 281 (155 U. S., 196). 
Whitmire v. U. S., 30 Ct. Cls., 159. 
The same principle was recognized by the Court of 

Claims in the case of the Western Cherokees against 
the United States (27 Ct. Cls,, pages 1 and 53), and in 
the case of the United States against the Old Settlers 
(148 U. S., 427), wherein the Western Cherokees were 
given judgment for the proceeds of the sale of their 
interest in the lands east of the Mississippi under 
Article 4 of the Treaty of 1846. 

The Eastern Cherokees rely upon the same principle 
which has controlled in these other cases and demand 
the sum of |1,111,284.70 as the balance due them un-
der the 9th Article of the Treaty of 1846, and as the 
remuneration promised them as the purchase price of 
their communal interest in the lands east of the Mis-
sissippi. 



The United States Indebted to the Eastern Chero-
kees Under the Treaties of 1835-36 and 1846, 
Regardless of the Cherokee Agreement of De-
cember 19, 1891. 

When the United States acquired the lands known 
as the Louisiana Purchase from France in 1803 they 
agreed with Georgia that they would, as soon as prac-
ticable, remove the Cherokees from the State. This 
policy was pursued thereafter until 1838. Negotiations 
were in progress from time to time urging the Indians 
to remove from the East to the West, not only the 
Cherokees but also the Choctaws, the Chickasaws, 
Qreeks and Seminoles. 

It wTas the fixed policy of the United States to pay 
the cost of the removal of these Indians from the East 
to the West and to support them for a period of one 
year after they reached the Western country as shown 
by the treaties with the Choctaws in 1820 (7 Stats., 
210), with the Creeks in 1826 (7 Stats., 381), with the 
Seminoles in 1832 (7 Stats,, 368), wTith the Delawares 
and Shawnees in 1829 and 1832 (7 Stats,, 327 and 397). 

Did the Cherokees understand that the expense 
of Removal was Chargeable to the $5,000,000 
Fund. 

The determining question in this controversy is, did 
the Cherokees understand that the $5,000,000 fund was 
chargeable with the cost of their removal expense. 

Certainly, the Cherokees knew of the general policy 
of the Government to pay removal expenses in dealing 
with the adjacent tribes, the Creeks, Seminoles, Choc-
taws and ChickasawTs, Delawares and Shawnees. 

The Treaty of 1828 Agrees to Pay Expense of 
Removal and Subsistence of Eastern Cherokees. 

On May 6, 1828, the United States contracted with 
the Western Cherokees, Article 8 (Rec., 83), as follows 
(italics our owrn): 

"Article 8. The Cherokee Nation, west of the Mis-
sissippi, having by this agreement freed themselves 
from the harrassing and ruinous effects consequent upon 
a location amidst a white population, and secured to 
themselves and to their posterity, under the solemn 
sanction of the guaranty of the United States, as con-
tained in this agreement, a large extent of unembar-
rassed country; and that their brothers yet remaining 
in the States may be induced to join them and to en-
joy the repose and blessings of such a State in the 
future, it is further agreed, on the part of the United 
States, that to each head of a Cherokee family now re-
maining within the chartered limits of Georgia, or of 
either of the States east of the Mississippi, who may 
desire to remove West, shall be given, on enrolling him-
self for emigration a good rifle, a blanket and kettle, 
and five pounds of tobacco (and to each member of his 
family one blanket), also a just compensation for the 
property he may abandon, to be assessed by persons to 
be appointed by the President of the United States. 
Ihc Gost of the emigration of all such shall also be borne 
"If the United States,and good and suitable ways opened. 
and provisions procured for their comfort, accommoda-
tion and support by the way, and provisions for twelve 
months after their arrival at the Agency; and to each 
person, or head of family, if he take along with him four 
persons, shall be paid immediately on his arriving at the 
Agency and reporting himself and his family or fol-
lowers, as emigrants and permanent settlers, in addition 
fOtne above, provided he and thev shall have emigrated 
rrom within the chartered limits of the State of Georgia, 
the sum of $50.00, and this sum in proportion to an^ 



greater or less number that may accompany him from 
within the aforesaid chartered limits of the State of 
Georgia." 

Under this treaty various Eastern Cherokees were 
leaving [during 1828, 1829, 1830, 1831, 1832, 1833, 1834, 
and 1835] the Eastern Cherokee country for the West, 
joining the Western Cherokees, the United States pay-
ing the "removal and subsistence" as agreed, it being 
generally understood by the Indians that the United 
States would be glad to pay the expense of removal and 
subsistence of all who would go. These removals at gov-
ernment expense fixed the understanding of the Cher-
okees. 

The great body of the Eastern Cherokees, however, 
were firmly resolved not to leave their cultivated fields 
and improvements worth $1,700,144.39 on actual valua-
tion (Rec. 102). They were resolved not to leave the 
country they loved, where their childhood had been 
spent, whose hills and valleys were dear to them, a 
country where they had buried their dead and for which 
they had the intense affection which has always char-
acterized the Indian. As a matter of common sense, 
how could these Indian people imagine that they would 
be expected to pay the expense of removing to the West, 
a thing to which they were violently opposed? Why 
should they pay the expense out of their own funds for 
doing what the United States greatly desired and which 
was of great political importance to the United States 
but which was extremely obnoxious to the Cherokees? 
To pay for their forced removal from homes they did 
not wish to leave, to go to a country to which they did 
not wish to go certainly was not agreed to by the Chero-
kees. The theory is utterly unreasonable. 

In the accounting rendered by the United States 

April 28, 1894, the expert accountants call attention to 
the following express proposals by the United States to 
pay the cost of removal, to-wit: 

"In September, 1830, Colonel John Lowry made a 
proposition to them in behalf of the United States, in 
which the United States agreed to remove the Chero-
kees and subsist them one year after their arrival west." 

"In April, 1832, Mr. E. W. Chester, in the same be-
half, made another proposition under which the United 
States was to remove the Cherokees to their new 
country and pay the expense of such removal and also 
provide them with subsistence for one year after re-
moval." 

"In September, 1832, Governor Lumpkin, of Georgia, 
in the same behalf, made the Cherokees a proposition 
substantially similar to that of Mr. Chester." 

"June 19, 1834, a treaty was made between John H. 
Eaton, on the part of the United States, and Andrew 
Ross, and others, on the part of the Cherokee Nation. 
This treaty was rejected by the Senate, the Cherokee 
Nation protesting against its ratification. In this treaty 
appears the following clause, respecting removal and 
subsistence: 

"Fourthly. To cause emigrants to be carried to their 
homes under the guidance of some faithful conductors 
at the expense of the United States, and they are fur-
thermore, to be furnished with the means of living for 
twelve months after their arrival." (H. R. Ex. Doc. 
182, 53 Cong, 3 Sess.) 

The Award of March 5, 1835 of U. S. Senate. 

On March 5, 1835, the Senate of the United States, 
acting as umpire, upon the suggestion of the War De-
partment, made an "award" in favor of the Cherokees 
m the form of a resolution advising: 

CherokLaT T n o t / x c e e d i l i g $5,000,000 be paid to the 



John Ross, the Cherokee Chief, bitterly complained 
of this award on the ground that the Cherokee authori-
ties were not heard in regard to it and that the Senate 
had been grossly misled by the representation and sug-
gestions of certain unauthorized Cherokee citizens un-
duly influenced by officers of the Government. The 
Cherokees valued their country at $20,000,000. 

Rev. J. H. Schermerhorn, a commissioner appointed 
to make a treaty with the Cherokees, immediately drew 
up a proposed treaty on March 14, 1835, in which in 
Article 9 it was proposed as follows: 

"The United States also agree and stipulate to re-
move the Cherokees to their new homes and to subsist 
them one year after arrival there, and that a sufficient 
number of steam boats and baggage wagons shall be 
furnished them to remove them comfortably, and so as 
not to endanger their health; and that a physician well 
supplied with medicines shall accompany each detach 
ment of emigrants removed by the government. They 
shall also be furnished with blankets, kettles and rifles 
as stipulated in Treaty of 1828. * * * And in order 
to encourage immediate removal and with the view of 
benefitting the poorer class of their people the United 
States agree and promise to pay each member of the 
Cherokee Nation $150.00 on his removal, at the Cher-
okee Agency West, provided they enroll and remove 
within one year from ratification of this treaty; and 
$100.00 to each person that removes within two years." 
(Ibid.) 

This proposal provided for the payment of $4,500,000, 
with an additional quantity of land west, valued at $500,-
000, making a total payment of $5,000,000, from which 
certain estimated expenses for removal, subsistence, 
improvements, and ferries, and other expenditures 
were to be deducted. Forming a part of Article 18 is 
the~following schedule containing the estimate for 

carrying into effect the several stipulations of the 
treaty: 

For removal $255,000.00 
Subsistence 400,000.00 
Improvements and ferries 1,000,000.00 
Claims and spoliations 250,000.00 
National debts 60,000.00 
Domestic animals 10,000.00 
Public buildings 30,000.00 
Printing press 5,000.00 
Blankets 36,000.00 
Rifles 37,000.00 
Kettles 7,000.00 
Per capita allowance 1,800,000.00 
General fund 400,000.00 
School fund 160,000.00 
Orphans' fund 50,000.00 
Additional territory 500,000.00 

Total $5,000,000.00 
(Ibid 15.) 

President Jackson's Letter October 23, 1835. 

This proposal was submitted to the Cherokee people 
at a general Council at Red Clay on the 20th day of 
October, 1835. A letter from President Jackson ex-
planatory therof was read and translated to the Coun-
cil, in which he said: 

"I shall, in the course of a short time, appoint com 
missioners for the purpose of meeting the whole body 
0 t y ° u r People in Council. They will explain to you 
more fully my views in the matter of the stipulations 
TV mch are offered to you. These stipulations provide: 

"First, for an addition to the countrv already assigned 
of i h 1 ° f t h e M i s s issippi and for the conveyance 
for th W -°f b y P a t e n t i n f e e simple. And also 

security of the necessary political rights, and 



for preventing white persons from trespassing upon 
you. 

"Second. For the payment of the full value to each 
individual for his possessions in Georgia, Alabama, 
North Carolina and Tennessee. 

"Third. For the removal, at the expense of the 
United States, of your whole people; for their sub-
sistence for a year after their arrival in their new coun-
try, and for a gratuity of $150.00 to each person, etc." 
(Sen. Doc. 215, 56 Cong., 1st Ses., 82.) 

The proposed treaty was nevertheless unanimously 
rejected by the Cherokee National Council. Even those 
who had agreed to treat refused this proposition of 
Schermerhorn to charge the Cherokees with a part of 
the expense of removal. (Rec., 85.) 

At the time of the rejection of this proposed 
treaty John Ross and the Cherokee authorities, insisted 
that their country was worth at least $20,000,000, the 
country itself being splendidly adapted for agriculture, 
finely watered, with splendid timber and inexhaustible 
quantities of marble, iron and other minerals, and at 
that time also being regarded with great excitement on 
account of the gold diggings which had been found in 
a number of places. (Sen. Doc. 120, 25 Con , 2d Ses., 
494. History Cherokee Indians, Bureau of Ethnology 
378. H. R, Ex. Doc. 286, 24tli Cong , 1 Ses , 13.) The 
country contained 7,882,240 acres. 

The Cherokee title was recognized by the Supreme 
Court. (5 Peters, 1 and 6 Peters, 516.) 

Treaty of December 29, 1835. 

Immediately that Mr. Schermerhorn failed in carry-
ing out the treaty, he wrote the Commissioner of In-
dian Affairs, October 27, 1835 (Sen. Doc. 120, 25 Con., 
2d Ses , p. 484): 

"The only hope I have of accomplishing it now is the 

fear of the Indians of Georgia legislation. Alabama 
and Tennessee, I think, will also pass some wholesome 
laws to quicken their movements." 

The cruelly oppressive laws passed by Georgia over 
the Cherokees, in defiance of Federal Treaty and this 
court is fully set out in Cherokee Nation v. Georgia (5 
Pet. 1, 6 Pet. 516.) 

President Jackson instructed Schermerhorn not to 
use unfair means. But Schermerhorn not only used 
the legislatures of the adjacent States to violate the 
pledges of the Federal Government to these Indians, 
but he told the Indians themselves that their country 
had: 

"Already been virtually sold by the Chiefs." (Sen 
Doc. 120, 25 Cong. 2d Ses , 461.) 

Schermerhorn immediately disobeyed the President 
and bribed the Indians by promises of blankets and 
other benefits, and persuaded them to attend a mass 
meeting at New Echota where he secured the signa-
tures or marks of twenty Cherokees to the so-called 
Treaty of December 29, 1835. Mr. Schermerhorn, on 
December 31, 1835, made the following report: 

. w h o l e o f t h e expenditures since I have been in 
tne JNation negotiating, not including my own services, 
S°nnn r t h ? x ? f t h e S e c r e t a r J , amounting to about 
$d,UU0; and I believe all the accounts are in and settled 
up to this day, having made myself personally responsi 
me to the disbursing agent for all advances above the 
money m his hands, for this service." (Sen. Doc. 120, 
2D Cong, 2d Ses , p. 496.) 

Mr. Schermerhorn made this false report when, as a 
matt e r o f f a c t ) h e h a d c o n t r a c t e d t o p a y e v e r y man who 
tog«2-co1 S P r e t e n d e d t r e a t J ranging from $1,200 

W W ) for their "services and expenses" in negotiat-



ing and concluding the Treaty of 29th December, 1835, 
amounting to over $30,000 as follows, to wit: 
j s tar $1,681.00 W . Rogers 1,310.00 
A Ross 2,760.00 R. Sanders 1,200.00 
J A F o r e m a n . . . 1,315.00 Tayeskev 1,200.00 
J. Gunter 1,315.00 J. Foster 1,200.00 
Longshell Turtle. 1,315.00 J. Fields 1,300.00 
J Rogers 2,175.00 M. Ridge 1,280.00 
John Smith 2,175.00 G. Welch 1,200.00 
W Goody 1,407.00 J. Ridge 2,054.87 
E Boudinot 1,550.00 S. Watie 1,200.00 
J. Bell 1,200.00 

Schermerhorn acted personally as attorney for 
Boudinot, Bell, Taveskey, Foster, Fields, M. Ridge, G. 
Welch, J. Ridge, S. Watie, J. Fields, and he received 
for them over $16,000. (Ibid. 1034.) 

The error of these poor Cherokees led to their im-
mediate outlawry and to the bloody assassination of 
many of them. 

In extenuation of their error it should be remem-
bered that the oppression of the laws of Georgia was 
driving the unhappy Cherokees to desperation and 
those who favored making a treaty and moving West 
had grounds to believe it was best for the Cherokees to 
yield when the United States refused to protect them 
in their guaranteed treaty rights. 

The history of this corrupt transaction is set forth 
in the Western Cherokee case by the Court of Claims, 
vol. 27, pp. 20-30, and in Senate Doc. 392, 56th Cong. 
1st Ses., pp. 5-10. 

On the 3d of February, 1836, the General Council 
of the Cherokee Nation, the Eastern Cherokees, unani 
mously adopted a resolution setting forth: 

"That having been informed that certain individuals 
of the Cherokee Nation, after having organized theni-

selves into a body and calling themselves a General 
Council, did, on the 28th or 29th of December last, at 
New Echota, enter into an agreement or treaty with 
John F. Schermerhorn, Commissioner on the part of 
the United States, ceding away the entire land of the 
Cherokee Nation east of the Mississippi to the United 
States, contrary to the known will and declaration of 
a large majority of the Cherokee people and without 
any authority whatever from the authorities and peo-
ple of the Cherokee Nation so to act." 

Wherefore the resolution proceeds: 
" W e do most solemnly protest before God and man 

and of its ratification by the Senate of the United 
States that we are determined never to acknowledge 
any acts of individuals without authority to treat away 
the most sacred rights and the dearest interest of the 
Cherokee people." 

The Court of Claims has held as a finding of fact in 
regard to this treaty of New Echota as fol lows: 

"Neither the 'Western Cherokees' or 'Old Settlers ' 
nor the great body of the 'Eastern Cherokees' were 
parties to this treaty, and they at all times up to the 
making of the Treaty of 1846 repudiated it on the 
ground that its execution had not been authorized by 
rnem or their representatives in Council." (Rec. 93.)' 

Western Cherokee v. U. S. 
Immediately after the treaty had been framed and 

before it had been submitted to the Senate some of the 
men- who were bribed to sign it discovered that Article 
° ° l l , a t t r e a f y included the expense of removal as 
deduction from the five million fund and they imme-

treat P r ° t e S t e d t h a t t l l e ^ h a d n o t understood the 

m a d e t ° 7 l d ^ r e m e m b e r e d > i n considering this claim 
1 Y ' t h a t S c l i e r merhorn was corrupt, that he 

*a. determined to make a treaty at all hazards, that 



the interpreter who w as in his employ might easily 
have omitted the word "removal" and it might easily 
happen that Schermerhorn, being corrupt, in reading 
Article 15 could have read it so as to omit the word 
"removal." It might easily have happened that Scher-
merhorn, being corrupt, might have left a blank space 
in Article 15 where the word "removal" might be there-
after inserted in the same handwriting. 7 U. S. 
Statutes has a note, referring to this treaty, that these 
Indians signed this treaty by mark, and it would not 
be surprising if advantage might have been taken of 
them in the particular named. At all events they im-
mediately insisted that they understood that removal 
expenses were not to be deducted from the five million 
fund and they were confirmed in their opinion by 
various authorities. 

Senator Cuthbert and other Senators who voted for 
the ratification of the treaty, wrote the following letter 
to the President of the United States: 

"February 29, 1836. j 
" W e have no hesitation in stating it to be our im-

pression, sir, that the Senate of the United States did 
not intend that the allowance for spoliation or the ex-
penses of removal should be deducted from the amount 
of five millions recommended to be offered to the Cher-
okees as the price of their property. It is also our con-
fident opinion that the Senate will readily add six hun-
dren thousand dollars to the sum of five million to meet | 
these two expenditures. 

"Wi th the greatest respect, &c." 
"To the President of the United States." 
(H. R. Ex. Doc. 182, 53 Cong , 3 Ses. 17.) 

The War Department, through its Commissioner 
Schermerhorn, estimated: 
The cost of removals at $ 2 5 5 000 
And for claims and spoliations 250,000 

Aggregating $505,000 
This would leave for school purposes 95,000 

0 l l t o f t h e $600,000 
which was by the supplementary articles agreed on. 

It should be remembered that when this treaty was 
ratified there wTas no intention to remove the entire 
Cherokee people. The policy of removing all the people 
was only determined 011 after the conflict between the 
government and the Cherokee Indians had progressed 
nearly two years. 

Decision of Senate in 1838 on R e m o v a l Expenses . 

. T h e President of the United States, evidently believ-
ing that the Cherokees were justified in their conten-
tion that the purchase price of the land, the five mil-
lions, was not to be charged with the expense of re-
moval, drew up and submitted four supplementary 
articles which were submitted to the Senate with the 
treaty March 1, 1836. 

Article 1 relinquished certain preemption rights and 
reservations. Articles 2 and 3 are as follows:' 

posed t h l ! ?i W h e r e f t h e Cherokee people have sup-
fhe L n l , l e r m ° f five m i l l i o n s o f d o l o r s fixed by 
1835 as thp ln i h e i r r S ° l u t i o n o f t^y <>f ^ a r c b 
sionS' east of h U l e ° l l e r o k e e l a n d * a n d 
include tbf M f ^ i p p i River was not intended to 
t h e m n o r t b T ' T ^ m a y b e r e ( * u i r e d t o r e m o v e 

their peonlp hn^ • C e r t a i n c l a i m s w M c h ™»ny of 
People had against citizens of the United States 



which suggestion has been confirmed by the opinion 
expressed to the W a r Department by some of the Sena-
tors who voted upon the question; and whereas the 
President is willing that this subject should be referred 
to the Senate for their consideration and if it was not 
intended by the Senate that the above mentioned sum 
of five millions of dollars should include the objects 
herein specified that in that case such further pro-
vision should be made therefor as might appear to the 
Senate to be just. 

"Article 3. It is therefore agreed that the sum of six 
hundred thousand dollars shall be and the same is here-
by allowed to the Cherokee people to include the ex-
pense of their removal, and all claims of every nature 
and description against the Government of the United 
States not herein otherwise expressly provided for, and 
to be in lieu of the reservations and preemptions and 
of the sum of three hundred thousand dollars for spoliaj 
tions described in the 1st Article of the above mentioned i 
treaty. This sum of six hundred thousand dollars 
shall' be applied and distributed agreeably to the pro-
visions of the said treaty, and any surplus which may 
remain after the removal and payment of the claims so 
ascertained shall be turned over and belong to the edu-
cation fund." (7 Stat. L., 488.) (Rec. 87.) 

It is perfectly obvious that the treaty making Indians 
understood that the five million fund should not be 
charged with the cost, of removal. 

It is equally plain that the Senate of the United 
States understood that the five million fund was not t | 
be charged with the expense of removal. It was only 
" in that case " that the Senate was to make "such I 
further provision" for removal expenses "as might apl 
pear to the Senate to be just." i j 

The Sena te thought it just to appropriate six hundred I 
thousand dollars, an amount estimated as more tbafll 
sufficient to pay the entire cost of removal. If the SeJ 

ate thought it just to pay the entire cost of removal and 
if they made provision to pay the entire cost of removal 
on the theory that the five million fund was not charge-
able with the expense of removal who shall be heard to 
construe the treaty to mean the exact contrary of what 
the Senate declared as its intention and what the In-
dians declared to be their understanding? 

Nothing could be more convincing as to the intention 
of the parties than this construction put upon the treaty 
before its ratification and with this construction written 
into the treaty as the last expression of the legislative 
will in the supplementary articles. The treaty with 
these supplementary articles was ratified by the Senate 
May 18, 1836, and proclaimed May 23, 1836. 

Long afterwards, on June 14, 1848, the Senate of the 
United States was discussing the history of this treaty 
and the Senators of Tennessee, of North Carolina, and 
of South Carolina, the States immediately concerned in 
the Cherokee removal, explained its meaning. Senator 
Bell of Tennessee, (Cong. Globe, p. 840) said that the 
Senate had determined that the cost of removal should 
not be deducted from the five million dollar fund; that 
h y m a k i n g an additional appropriation for the cost of 
removal and subsistence, the Government of the United 
States admitted that this expense was not to be taken 
out of the five million dollar fund; that in addition to 
ins the Government had pledged itself two years after 

o f G r a t l f i c a t i on of the treaty to pay the whole expense 
k l e ® o v a l and subsistence; that the claim of the Chero-

ees that the Government was chargeable with the en-
Sen t ° f r e m 0 V a l a n d subsistence was equitable. 
» ena or Willie P. Mangum representing North Caro-

c l u s i v e ^ T ^ ^ t h e e x P ° s i t i c m o f as con-
• Ue stated that the vote on the ratification was 



30 to 15, actually a majority of one under the two-thirds 
rule. He had been induced to give his vote for the rati-
fication, which he did very reluctantly knowing that it 
could not be ratified without his vote, and he would 
never have given his vote for it had he not been satisfied 
that the true construction was that which had been 
given by the Senator from Tennessee. That he had 
voted for the treaty to save the Cherokees from the 
sword of Georgia. 

Senator John C. Calhoun recollected the circum-
stances attending the ratification of the treaty gen-
erally, although he did not remember the particular in-
cident alluded to by Senator Mangum but he had no 
doubt of the entire correctness of it. He had never re-
garded the treaty as a treaty at all. 

Congress Confirms Decision of Senate on Question 
of Removal Expense July 2, 1836. 

On July 2, 1836, the Congress of the United States 
sanctioned and confirmed the construction of the United 
States Senate that removal expenses should be paid 
from the Treasury of the United States and not from the 
five million fund by passing the following appropriation 
act : 

"For the removal of the Cherokees and for spoliation 
according to the 3rd Article of the supplimentary treaty 
with the Cherokees, of the first of March, one thousand 
eight hundred and thirty-six, six hundred thousand dol-
lars." (5 Stats. 73.) 

On July 2, 1836, the Congress of the United States 
appropriated the five millions of dollars pledged to thef 
Cherokees for their "lands and possessions" in the f o l -
lowing act: 

"For the amount stipulated to be paid for the lands 

ceded in the first Article of the Treaty with the Chero-
kees of the twenty-ninth of December, one thousand 
eight hundred and thirty-five, deducting the cost of the 
land to be provided for them west of the Mississippi, out 
of the second Article of said Treaty four million five 
hundred thousand dollars." (5 Stats. 73.) 

From 1836 to 1838. 

The Eastern Cherokees vigorously protested against 
the execution of the so-called treaty of 1835. They were 
not parties to it and did not believe that the United 
States would attempt to carry it out. 

On March 5, 1836, Major William M. Davis, an agent 
of the War Department in the Cherokee country, made 
the following report to the Secretary of W a r : 

"I conceive that my duty to the President, to your-
self, and to my country reluctantly compels me to make 
a statement in relation to a meeting of a small number 
of Cherokees at Echota last December who were met by 
Mr. Schermerhorn and articles of a general treaty en-
tered into between them for the whole Cherokee Na-
tion * * *. 

"I should not interpose in the matter at all, but I 
discover that you do not receive impartial information 
on the subject; that you have to depend upon the ex 
parte, partial, and interested reports of a person who 
will not give you the truth. I will not be silent when I 
see that you are about to be imposed on by gross and 
oase betrayal of the high trust reposed in Rev. J. F. 
fcctiermerhorn by you * * *. 

"Sir that paper * * * called a treaty is no treaty 
<it an because not sanctioned by the great body of the 
^ nerokees and made without their participation or as-
to ti p l m n l y d e c l a r e to you that upon its reference 

ne Cherokee people it would be instantly rejected 
twent? HTnt]1S ° f t h e m ' a n d > 1 b e l i e v e > l>v' nineteen-
elusion f t b e m - T h e r e w e r e n o t present at the con-

ot the treaty more than one hundred Cherokee 



voters, and not more tlian three hundred including 
women and children, although the weather was every-
thing that could be desired. The Indians had long been 
notified of the meeting, and blankets were promised to 
all who would come and vote for the treaty. The most 
cunning and artful means were resorted to to conceal 
the paucity of numbers present at the treaty," &c. 

"The Cherokee people are a peaceable, harmless peo-
ple, but you may drive them to desperation; and this 
treaty cannot be carried into effect except by the strong-
arm of force. 

"With very great respect, 
" I have the honor to subscribe myself 

"Your most obedient servant, 
"WM. M. DAVIS. 

"Hon. Lewis Cass, 
"Secretary of War, Washington City." 

Brigadier General R. G. Dunlap, in a speech to his 
brigade September, 1836, at their disbandment, said: 

"I forthwith visited all the posts within the first three 
States and gave the Cherokees (the whites needed none) 
all the protection in my power * * * My course has 
excited the hatred of a few of the lawless rabble in 
Georgia, who have long played the part of unfeeling 
petty tyrants, and that to the disgrace of the proud 
character of gallant soldiers and good citizens. I had 
determined that I would never dishonor the Tennessee 
arms in a servile service by aiding to carry into execu-
tion at the point of the bayonet a treaty made by a lean 
minority against the will and authority of the Cherokee 
people * * * I soon discovered that the Indians had 
not the most distant thought of war with the United 
States notwithstanding the common rights of humanity 
and justice had been denied them." (History Cherokee 
Indians, Royce, 286.) 

General John E. Wool, U. S. Army, February 18, 
1837, wrote Adjutant General Jones at Washington as 
follows: 

"I called them (the Cherokees) together and made a 
short speech. It is, however, vain to talk to a people 
almost universally opposed to the treaty and who main-
tain that they never made such a treaty. So determined 
are they in their opposition that not one of all those 
who were present and voted at the council held but a 
day or two since, however poor or destitute, would re-
ceive either rations or clothing from the United States 
lest they might compromise themselves in regard to the 
treaty. These same people, as well as those in the 
mountains of North Carolina, during the summer past 
preferred living upon the roots and sap of trees rath&j* 
than receive provisions from the United States, and 
thousands, as I have been informed, had no other food 
for weeks." 

Four months later General Wool said: 
"Had Curry lived he would assuredly have been killed 

by the Indians. It is a truth that you have not a single 
agent, high or low, that has the slightest moral control 
over the Indians. It would be wise if persons appointed 
to civil stations in the nation could be taken from 
among those who have had nothing to do with making 
the late treaty." (Ibid 290.) 

The Cherokees made numerous protests as set out in 
Senate Document 392, 56th Cong., 1st Ses., p. 8, etc. 

To-wit, on March 8, 1836, H. R. Doc. 286, 24 Cong. 1st 
Ses., Y. 7. 

June 21, 1836, H. R. Doc. 286, 24th Cong., 1st Ses., 
V. 7. 

September 28, 1836, H. R, Doc. 99, 25th Cong., 2d Ses. 
V. 5, p. 10. 

September 30, 1836, H. R. Doc. 99, 25th Cong., 2d 
Ses., Y. 5, p. 7. 

December 8, 1836, H. R, Doc. 99, 25th Cong., 2d Ses., 
V. 5, p. 14. 

Febv. 22d, 1837, H. R. Doc. 99, 25 Cong., 2d Ses., V. 
5, p. 4. 

December 15, 1837, H. R. Doc. 99, 25 Cong., 2d Ses., 
Y. 5, p. 1. 



August 8, 1837, H. R. Doc. 99, 25 Cong., 2d Ses V 
5, p. 15. 

March 16, 1837, H. R. Doc. 99, 25 Cong., 2d Ses V 
5, p. 18. & ' ' v • 

Feby. 28, 1838, H. R. Doc. 316, 25 Cong., 2d Ses V 9 
June 9, 1838, H. R. Doc. 129, 26 Cong., 1st Ses ''p 29 
June 11,1838, H. R. Doc. 129, 26 Cong., 1st Ses p 31 
July 12 1838 H. R. Doc. 129,' 26 Con J 1st Ses p.' 34 

^ August 1, 1838, H. R. Doc. 129, 26 Cong., 1st Ses., 

The sum and substance of these petitions is to set 
forth the fact that the Cherokees under the treaties 
with the United States owned the country they occu-
pied and lawfully possessed their property. That the 
Supreme Court had so declared; that the Federal Gov 
ernment was obliged by treaty to protect them in their 
rights; that Georgia had determined to deprive them 
of their rights, of their country, and of their personal 
property, and of their liberty, and that their appeals 
to the President had been in vain; that the Treaty of 
1835 was made in defiance of the laws and customs of 
the Cherokees by a few unauthorized individuals; that 
it was not made by the Cherokee people; that it was 
not consented to by them; that it was a fraud upon the 
United States and upon the Eastern Cherokees and 
that they never would consent to it no matter how 
disastrous the consequences might be. In the Memorial 
of March 8, 1836, they explained how the Senate had 
been misled to the prejudice of the Cherokees in award-
ing only five millions as the value of the Cherokee 
country which they held at a minimum value of twenty 
millions, embracing as it did seven million, eight hun-
dred and eighty two thousand, two hundred and forty 
acres. In tbis memorial they set out at great length 
the details of oppression, threats, violence, arrest, and 

imprisonment, with a history of how the pretended 
treaty was made and they conclude as follows: 

"The delegation are sure it cannot be the wish of 
the Senate of the United States to ratify and have en-
forced upon the unoffending Cherokee people a treaty 
made without their authority, false upon its face and 
against the known wishes of the Nation. Such is the 
instrument submitted to your honorable body for the 
truth of the statement, should the Senate require fur-
ther proof, it can be obtained from numerous persons 
of unimpeachable integrity and veracity. But if it be 
the fate of the Cherokee people, and the decree has 
gone forth that they must leave their homes and native 
land and seek a newT residence in the wilds of the Far 
West, without their consent, let them be expelled and 
removed by an Ac t of Congress, that they or their pos-
terity in after times may have some claims upon the 
magnanimity of the American people. 

"The delegation do solemnly declare that they would 
consider such an act preferable and more humane than 
the ratification and enforcement of a fraudulent treaty, 
false upon its face, and made without the consent of 
one of the professed contracting parties. The past his-
tory of the United States furnishes admonition against 
the ratification of treaties made with unauthorized in-
dividuals. Resting upon the sacred rights of the Cher-
okee Nation so often recognized, and solemnly guar-
anteed on the faith of treaties, the delegation now ap-
peal to the sympathies, the honor, the good faith and 
magnanimity of the United States to preserve and pro-
tect their Nation from fraud, rapine, plunder, and de-
struction. * * * W e are all children of the same 
great Parent and bound to be kind to each other with 
out regard to the situation in which wre may be placed. 
If an earthly parent have a child unfortunately wTeak 
and poor, how would he feel to see the brothers of that 
child abusing it for its misfortunes, insulting its feel-
ings, exulting in their own superiority, curling the lip 
of scorn with significant cant of the head at its earnest 
supplications for justice? Let every man's own heart 



give him the answer. You have before you that un-
fortunate child in the weak and dependent Cherokees. 

"With hands elevated toward the Throne of Grace 
and Mercy we all supplicate, saying: 

" 'Our brothers, is it true you will drive us from the 
land of our nativity and from the tombs of our fathers 
and our mothers? We know you possess the power, 
but by the tie that unites us yonder, we implore you 
to forbear. '" 

These are the people who are charged now by 
government counsel with having agreed by treaty to 
pay for the cost of their own removal. 

On December 15, 1837, in a Memorial, the Eastern 
Cherokees said to Congress: 

"We complain of sending among us a large armed 
force, of the attempt made to prevent the expression 
of opinion among us, of the arrest and imprisonment 
of our persons, of the expulsion of our people from their 
homes; for which even the document in question fur-
nishes no ground or cause. All these, however, sink 
into insignificance when compared with the one over-
whelming calamity, present and prospective, of hav-
ing the instrument of December, 1835, enforced upon 
us and our people." (Rec., 45.) 

In a remarkable petition submitted to Congress bear-
ing the date February 22, 1838, signed by 15,665 of the 
Cherokee people the whole nation reiterated "we do 
solemnly and earnestly protest against that spurious 
instrument." (Rec-., 45.) 

Forced Removal in 1838. 

On April 6, 1838, Major General Alexander Mc-Comb, 
Commander-in-Chief, directed Major General Winfield 
Scott to prepare to remove the Cherokees by military 
force as— 

"It is apprehended that the mass of the Nation, un-
der some delusion does not intend to remove to the 
country provided for them under the stipulations of the 
treaty entered into with them on the 29th of December, 
1835." (H. Ex. Doc. 453, Y. 2, 25 Cong., 2d Ses.) 

On May 10, 1838, Major General Winfield Scott 
placed the Cherokees in a state of capture and issued 
to them the following address: 

"Cherokees: The President of the United States has 
sent me with a powerful army to cause you, in obedi-
ence to the Treaty of 1835, to join that part of your peo-
ple who are already established in prosperity on the 
other side of the Mississippi. * * *. 

"I am come to carry out that determination. My 
troops already occupy many positions in the country 
that you are to abandon and thousands and thousands 
are approaching from every quarter to render resist-
ance and escape alike hopeless. All those troops, regu-
lar and militia, are your friends. Receive them and 
confide in them as such. Obey them when they tell 
you that you can remain no longer in this country. 
Soldiers are as kind-hearted as brave, and the desire 
of every one of us is to execute our painful duty in 
mercy. W e are commanded by the President to act 
towards you in that spirit, and such is also the wish 
of the whole people of America. 

"Chiefs, headmen, and warriors, will you, then, by 
resistance compel us to resort to arms? God forbid. 
Or will you by flight seek to hide yourselves in moun-
tains and forests, and thus oblige us to hunt you down? 
Remember that in pursuit it may be impossible to 
avoid conflicts. The blood of the white man or the 
blood of the red man may be spilt and if spilt, however 
accidentally, it may be impossible for the discreet and 
humane among you or among us to prevent a general 
war and carnage. Think of this, my Cherokee brethren. 
I am an old warrior and have been present at many a 
scene of slaughter; but spare me, I beseech you, the 
horror of witnessing the destruction of the Cherokees." 



62 Estimate for Removal 1838. 

56 Con., 1 S e s . ; 33-39 f ° r t h 1 0 S e n ' 392, 

Executive Construction on Removal Expense 1838, 

On May 18, 1838, the Secretary nf w • 
John Ross, the p r i n c i p a l " V ^ ^ 

delegation, refused to n e g a t e C h / r 0 t e e s > 
upon which they could I f f '>U-V w i t b them 
(italics ours) : ^ b u t letter said 

own'agent shoa'id h a t d w ^ T / t f t h a t 

wishes will he c o m p l i e d , , 8 t h e i r emigration their 
to the c o m m a n d i n g e L m ^ t ^ " ? ™ * b " 
enter into arrangements win, V Cherokee country to 
regard to the e,mZTof\! C'm to that effect. Witl 

the undersigned the reg^TouaMtni ™ *** °pi'"°n °t 
application for such further 2 1 * 9,Vanted a,ld «» 
th>* benaZ toZZr™^ ^ ^ 

This letter was submitted bv H„. r>„ •, 
gress immediately and on the i v t l f M ^ C ° D -
Representatiyes nassed , 7 t h e H o u s e ot 
- t e tor the a m ^ n e d ^ 
sistence of the Cherokees al-ordint t o T ^ SUb" 
this letter. according to the purport of 

Thereupon the estimate of the War 7,,. , 
submitted to the Congress of t, e U n t ^ C T * " ™ 
following communication: t e s I u t h e 

i < g . r : "Department of War, May 25, 18.18. 

t h e -
m e D ° f t h e ^ a t will be Tequire^'fofthe X 

Legislative Construction. 63 

payment of the expenses of removing the 
remaining Cherokees estimated at 15,-
840, at $30 per head $475,200.00 

Amount applicable to that purpose 39,300.00 

Balance to be provided for 1435 900.00 
If it should be deemed proper to make any 

further provision for the payment of the 
subsistence of the emigrants for one 
year after their arrival West, it will re-
quire, estimating the whole number at 
18,335, thereby including those who 
have already emigrated, and allowing 
the amount stipulated, viz., $33.33 a 
head 611105.55 

Add for contingencies, under estimate 
both of the number to be removed and 
of expenses to be incurred.. 100 000 00 

The amount of annuities, payment of 
which is asked for by the deputation, 
w l L 1 b e 33,330.00 

$1,180,335.55 
Very respectfully 

Your obedient servant, 
rr, TT _ J. R. POINSETT. To Hon. J. L. Polk, 

Speaker House of Representatives." 

Legislative Construction of Removal Expense 1838. 

On June 12, 1838, the Congress of the United States 
made the appropriation estimated for in the following 
language: (Italics our own.) 

"Sec. 2. And be it further enacted, that the further 
sum of one million forty seven thousand and sixty-seven 
dollars be appropriated out of any money in the treas-
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ury not otherwise appropriated, in full, for all objects 
specified in the third article of the supplementary arti-
cles of the treaty of 1835 (removal expense) between the 
United States and the Cherokee Indians and for the 
further object of aiding in the subsistence of said In-
dians for one year after their removal West; provided, 
that no part of the said sum of money shall be deducted 
from the five millions stipulated to be paid to said tribe 
of Indians by said treaty." (5 Stats. 242.) 

Assuredly if this language meant anything it meant 
that the authorities of the United States, both the Presi-
dent and the Congress, believed that the cost of removal 
and subsistence was to be borne by the United States 
out of its own treasury. There is not the slightest doubt 
that the Indians understood this and that they had no 
idea that they would ever be asked to pay for the cost 
of removal out of the small sum allowed them for their 
eastern country. 

When Secretary J. R. Poinsett made the proposition 
to John Ross that the United States would defray the 
expenses of the removal of the Eastern Cherokees he 
wrote General Scott immediately as follows: 

War Department, Mav 23, 1838. 
"Sir : 

You will receive herewith a copy of proposals 
(already communicated to Congress by the President) 
made bv the Department to the Cherokee delegation now 
in this city, which it is believed will be accepted by 
them. You are therefore hereby authorized to enter into 
an agreement with the agent of the Nation for the re-
moval of their people. The expenses attending the emi-
gration of the Cherokees are now fully ascertained by 
past experience; and it is presumed you will find no 
difficulty in making such arrangement as, while it will 
secure their comfortable removal in the manner most 
agreeable to their chiefs and head men, will effectually 
protect the interests of the United States and prevent 

all unnecessary delay or useless expenditures." (Sen. 
Doc. 392, 56 Cong., 1st Ses., p. 11.) (Rec. 89.) 

In the account rendered by the United States (Slade-
Bender) it was found that the removal of those who 
emigrated voluntarily under the government officers 
prior to this date, had cost $61.70 per capita and there 
was no reason to believe that it could be done more 
economically. (H. R, Ex. Doc. 1S2, 53rd Cong., 3rd 
Ses., p, 10.) 

The fact is it cost the Cherokees much more than this 
to-wit: $103.25. General Scott explained why it cost so 
much more in his testimony (H. R. Rep. 288, 27 Cong. 
3d Ses., p. 37) as follows: 

"The drouth that nearly desolated so many States in 
1838 commenced in the Southwest at the end of May and 
continued into October. During the latter eight or ten 
weeks of its continuance it would have been impossible 
for a detachment of 100 Indians, with their horses, to 
have found water on the land routes for many and many 
marches together; hence all the subsequent difficulties 
and embarrassments in my plans and the emigration 
itself; for, but for the drouth, I would have quashed the 
contract with Lewis Ross as extravagant, and the re-
newed movement beginning with September would have 
escaped ice, snow, and bad roads, and been ended in 80 
days by each detachment. The drouth was a calamity 
to the country generally, and particularly so to the poor 
Cherokees." 

On July 21, 1838, the Cherokee Council in General 
Scott's camp at Aquohee resolved to undertake the emi-
gration of themselves and state in that resolution in the 
preamble as follows: (Italics ours.) 

"And whereas our delegation has just returned from 
Washington city, and having important suggestions to 
make to the Commanding General, under a special un-
derstanding with the Honorable Secretary of War in 



Accordingly on July 26, 1838, the Cherokee Council 
authorized John Ross and his associates as follows: 
(Italics ours.) 

"They are hereby authorized and fully empowered to 
make and enter into any and all such arrangements 
with Major General Scott on the part of the United 
States which they may deem necessary and proper for 
effecting the entire removal of the Cherokee people from 
the East to the West of the Mississippi River, and also 
to enter into such further arrangements with the Com-
manding General in relation to the payment of such 
sums of money by the United States as may be necessary 
for the removal and subsistence of all the Cherokee 
people." 

This limited resolution is the only authority the 
Cherokees gave to John Ross to receive money from 
the United States on account of removal, and that au-
thority was given only for the payment of money by 
the United States on account of such removal and un-
der the special understanding with the Secretary of 
W a r that the expense of removal should be defrayed 
by the United States. 

Assuredly the Eastern Cherokees not only believed 
that the United States was fully bound to pay the en-
tire cost of removal but they had a right to so under-
stand it since the officers of the government, the Pres-
ident, the Secretary of War, and the Senate and the 
House of Representatives equally well so understood it. 

The United States through its local agents in the 
Cherokee Nation continued to advise the Cherokees 
that the United States would pay the cost of their re-
moval and subsistence, and would pay them a per 
capita of $150 besides. This appears in the instructions 

sent by the Acting Secretary of w ar C. A. Harris to 
Lieutenant J. Van Home, U. S. A., Sept. 12, 1837, who 
was directed to enroll the Cherokees wdiere they could 
be induced to agree to remove in the following instruc-
tion: 

"Enrolling books must be prepared on the following 
plan: A memorandum or entry must be inserted, pur-
porting that the subscribers assent to a treaty with the 
United States upon the terms heretofore offered by the 
President to their people. And that if no treaty should 
be made during the next fall, or early in the winter, 
then the subscribers will cede to the United States all 
their right and interest in Cherokee lands east of the 
Mississippi upon the following conditions: That they 
shall receive, so fast as Congress shall make the neces-
sary appropriation, the ascertained value of their im-
provements, on their arrival Wes t ; that they shall be 
removed and subsisted for one year at the expense of 
the United States," etc., etc. (FT. R. Ex. Doc. 182, 53rd 
Cong. 3 Ses. 16.) 

It will be remembered that the President in his let-
ter read to the Cherokees October 23, 1835, at the Coun-
cil of Red Clay had promised them that the United 
States would pay the cost of removal and subsistence 
and a per capita of $150 to each Cherokee who removed 
West. (Rec., 85.) 

In the present suit the Court of Claims finds as a 
matter of fact the Eastern Cherokees were paid only 
$56.31 per capita excluding interest, and if they should 
be paid the sum they now claim would only receive 
$124.78 per capita excluding interest. (Rec., 109.) 

In the account rendered by the United States under 
the Cherokee agreement ratified March 3, 1893, the fol-
lowing statement appears (italics ours) : 

"It seems to have been the opinion of the W a r De-
partment as late as November 18, 1836, that the above 



article (Art. 8, Treaty 1828) obliging the United States 
To pay he cos of the removal and subsistence of East-
ern Cherokees (moving West), was not superseded or 
annulled by the Treaty of 1835. On that date Mr. 
Conmiissioner Harris wrote Major B. F Currey, Indian 
Agent, in the Cherokee country as fol lows: 
u 'Sir* 

« <1 acknowledge the receipt of your letter of the 26th 
of October last, and in reply have to observe that I have 
taken the decision of the Secretary of W a r ad mterim 
upon the claim of the Cherokees to commutation for 
subsistence, at $33.33 each. The Secretary decides that 
the commutati()n may be paid at the rate above stated; 
but at the same time declares that the allowances are 
made under the Treaty of 1828 and not in pursuance of 
anv stipulation of the final Treaty of 183o. 

" 'The same opinion has been held in various reports 
to the Senate and House of Representatives from the 
Committees on Indian Affairs. Without quoting from 
them at length the following extract, from report dated 
February 19, 1847, by Mr. Jarnigan, gives substantially 
the view which has been expressed in various forms in 
the reports referred to: 

" 'The sole consideration stated for the five millions 
was their lands and possessions East of the Missis-
sippi River. If anything else had been intended to be 
included, such as claims for spoliation, snbsistence re_ 
moval, etc., why was it not so stated m the Treaty? It 
vs enough to show that it is not so stated; but it is 
manifest that such was not the intention of the parties, 
for the amount of these spoliations, the expense of re-
moval e t c , were not then known, and could not have 
been ascertained; and besides, t h e s e were subsisting 
claims upon the government of the United States whi h 
tbPY were bound bv the treaty to have paid, not to pay 
them or to pay them out of the funds of the Cherokees 
which had been fixed by the Senate as the value of their 
lands was precisely the same thing. 

- T h e United States were bound by the Treaty of 
1828 to pay the expenses of the removal of all the Cher-

okees. This obligation was not released by the pur-
chase of their lands at their appraised value. Would 
such a thing be pretended in a similar transaction be-
tween individuals? If all the Cherokees had removed 
before they ceded their lands, the United States were 
bound to pay the cost of removal. If the United States 
afterward bought the lands of the Cherokees, they were 
bound to pay the price at which they were appraised " 
(H. R. Ex. Doc. No. 182, 53d Cong , 3d Ses , p. 12.) 

The War Department having determined to re-
move the Cherokees in May of 1838, sent Captain 
John Page as disbursing officer and placed in 
his hands a large fund taken out of the five million dol-
lar fund and thereupon there was disbursed from the 
five million dollar fund on account of removal ex-
penses the sum of $1,111,284.70, which has never been 
reimbursed the five million dollar fund. 

Captain John Page made the following payments to 
John Ross on account of these removal expenses out of 
the five million dollar fund, although Ross appears to 
have had no means of knowing the source from which 
the fund was drawn. He had a right to believe it was 
taken from the fund appropriated by Congress for re^ 
moval expenses June 12, 1838, to wit : 

August 4, 1838 $130,000.00 
September 17, 1838 134 960 00 
October 16, 1838 264,'960.00 
November 13, 1838 264,479.04 

$776,399.04 
Report from Second Auditor 's Office, August 16 

1842 (H. R. Rep. 108, p. 68). 

The Constitution and Statutes Violated in Taking 
the Trust Fund for Removal Expenses. 

The Constitution of the United States provides that: 
"No money shall be drawn from the Treasury but in 



consequence of appropriation made by law. (Article 1 
Sec. 9, Clause 7.) 

And that all appropriations acts must originate in 
the House of Representatives. 

The Act of Congress of March 3, 1809 (2 Stats., 535), 
provides: 

"That all warrants drawn by the Secretary of the 
Treasury of the United States shall specify the particu-
lar appropriation or appropriations to which the same 
shall be charged. The money paid by virtue of such 
warrants shall in conformity there with be charged to 
such appropriation or appropriations in the books kepi; 
in the office of the Comptroller of the Treasury, in case 
of warrants drawn by the Secretary of the Treasury, 
and in the books of the accountants of the War and 
Navy Departments respectively, in case of warrants 
drawn by the Secretary of War or the Secretary of the 
Navy; and the officers, agents or other persons who 
may be receivers of public moneys shall render distinct 
accounts for the application of such moneys according 
to the appropriation or appropriations under which the 
same shall have been drawn." 

The only appropriation act relating to the five mil-
lions of dollars was the act of July 2, 1836, as follows: 
(5 Stats., 73.): 

"For the amount stipulated to be paid for the lands 
ceded in the first article of the treaty with the Cher-
okees on the 29th of December, one thousand eight hun-
dred and thirty-five, deducting the cost of the land to 
be provided for them west of the Mississippi under the 
second article of said treaty, four million five hundred 
thousand dollars." 

This appropriation act placed this fund in the Treas-
ury of the United States in trust for the Cherokees. It 
could not be drawn out except in pursuance of an ap-
propriation act to originate in the House of Represen-
tatives. The United States is still trustee for the bal-

ance of this fund due per capita to the Eastern Cher-
okees. 

It was drawn out in violation of the law and never 
has been refunded. 

It was not only drawn from the Treasury in violation 
of law, but was expended in the payment of an obliga-
tion of the United States and was an improper charge 
against the Cherokees. 

It was not only withdrawn from the Treasury with-
out authority of law and for an improper purpose, but 
was expended in disregard of the Act of Congress of 
June 12, 1838, which provided that the fund appro-
priated for removal should not be taken from the five 
million fund. 

Congress appropriated July 2, 1836, $600,000, 
primarily to pay the expense of removal, and added 
thereto June 12, 1838, the further sum of $1,047,067 for 
the same primary purpose. The Attorney General of 
the United States December 16, 1837 (3 Opinions, 297), 
and February 3, 1838 (3 Op., 304), held that: 

"The expense of removal is undoubtedly the first 
charge on the $600,000." 

This opinion, of course, applies with equal force to 
the enlargement of the $600,000 for the same identical 
purpose. These two opinions of the Attorney General 
of the United States were likewise disregarded by the 
War Department in invading the $5,000,000 fund. 

Appropriation for Removal Untouched, But 
$5,000,000 Fund Invaded in 1838. 

The War Department being abundantly supplied 
with money which they had previously taken out of the 
five million fund, had no need to utilize the fund ap-
propriated by Congress June 12, 1838, for removal pur-



poses, ancl that fund was allowed to remain in the 
Treasury of the United States untouched up to Jan-
uary 1, 1839, when the removal was practically com-
pleted, as appears from the report of the Register of 
the Treasury, on Receipts and Expenditures of 1839, 
page 260. (Rec. 90, para. 2.) The Court of Claims finds 
this latter incident as a fact and further finds that out 
of $1,017,067 appropriated June 12, 1838, only $49,-
095.31 was actually used by the War Department from 
the sum so appropriated for removal, while in fact the 
sum of $1,111,284.70 was taken from the five million 
dollar fund and used for the expense of removal [pre-
cisely as Congress instructed should not be done.] Rec., 
p. 90.) 

It is obvious that these Indians on their heart-break-
ing journey to the wilderness of the hostile West had 
neither the means nor the ability of knowing wThat was 
transpiring within the accounting department of the 
government. 

The Cherokees having made no preparation to remove 
# t 

were thrown into tremendous excitement by the cap-
ture through the military forces of the United States. 
Large numbers of men were away from their homes in-
terviewing their neighbors and discussing the vital 
question of what they should do. They were arrested 
wherever found and thrown into various camps of con-
centration. Their estates large and small wTere imme-
diately captured and sold to any sordid adventurer, 
realizing practically nothing for the owmers. In the 
"sudden and forced gathering of the people into 
separate masses by the troops children were abruptly 
severed from doting parents who never met them 
more." "The young husband was doomed to know that 
his wife whom he was not permitted to protect, nor 

even to behold, had to pause before the rough soldier 
on the road to a military camp, and under these mad-
dening circumstances, hear the first cry of her infant." 
"Vast multitudes of both sexes, of all ages, until then 
habituated to domestic comfort were sickened by the 
wretchedness and unwholesomeness of being congre-
gated into open fields and crowded under tents during 
the most scorching heat of summer," and thousands of 
those nearest and dearest to the surviving Cherokees 
sunk into miserable graves. The rolls of John Ross 
showTed the death of 600 people in this journey from the 
East to the West and thousands died of exposure after 
reaching the Western country. 

When the Eastern Cherokees reached the Western 
Cherokee country John Ross made a resolute effort to 
establish a united government of the Eastern and West-
ern Cherokees. He called a convention in 1839 and 
went through a form of declaring an act of Union be-
tween the Eastern and Western Cherokees and the 
adoption of a constitution, but the leaders of the West-
ern Cherokees, knowing that they were in a hopeless 
minority, refused to co-operate, although a few indi-
viduals who were Western Cherokees recognized the 
wisdom and the imperative necessity of the plan pro-
posed by John Ross and co-operated with him. The ef-
fort, however, at a peaceful settlement, substantially 
failed. There was much bloodshed throughout the 
Cherokee country. The leaders of the treaty party be-
ing killed and outlawed ancl numerous bitter feuds 
being actively carried on because of the differences be-
tween the Eastern Cherokees, the so-called treaty 
party, and the Western Cherokees. 



Cherokee Commissioners of 1845. 

The United States in 1845 sent a Board of Commis-
sioners to the Cherokee country to inquire into their 
complaints and difficulties, to wit: Hon. Roger Jones, 
Adjutant General U. S. Army; Hon. Richard B. Mason, 
Lieut.-Col. 1st Dragoons; Hon. Pierce M. Butler, U. S. 
Agent. They made their report January 17, 1845. 
(Sen. Doc. 140, 28th Cong., 2d Ses.) They reported in 
effect that the five million dollars should not have been 
charged with expenses of removal and that the United 
States was bound to restore it and pay it to the Cher-
okees per capita. They recommended that a new treaty 
be concluded on the just and liberal basis promised by 
President Tyler in his letter of September 20, 1841. 

President Tyler's letter referred to is as follows: 
"I still propose at a future day to negotiate with you 

a new treaty, which the importance of your speedy re-
turn to your homes, to meet the General Council of your 
nation, will not allow at this time to be done, but you 
may assure your people that, so far as I shall have any 
power or influence to effect such results, not justice 
merely shall be done them, but that a liberal and a 
generous course of policy shall be adopted towards 
them. Upon the ratification of the treaty contem-
plated, which shall give to the Cherokee Nation full 
indemnitv for all wrongs which they may have 
suffered," etc. (H. R. Rep. 288, 27 Cong., 3d Ses., p. 49.) 

The Treaty of 1846 was arranged to restore peace 
and harmony among the Eastern and Western Cher-
okees, to provide for the settlement of the claims of the 
Eastern and Western Cherokees against the United 
States, and "to make the Eastern and Western Cher-
okees parties to the Treaty of New Echota, which they 
had never conceded themselves to be." (Rec. 93, 
para. 3.) 

The Per Capita of 1835-36 a Vested Right. 

In interpreting the Treaty of 1846 it should be 
clearly kept in mind that the payment to the Eastern 
Cherokees for their communal interest in the lands 
east of the Mississippi River in the per capita promised 
them, was a vested personal right. Several thousand 
of the Eastern Cherokees never did remove from the 
East and still remain there and obviously the right 
vested in them could not be taken from them by any 
subsequent treaty to which they were not parties. The 
right vested in them can be affected neither by the 
Treaty of 1846 nor the Cherokee agreement of Decem-
ber 19, 1891. 

No such construction could possibly be placed upon 
the Treaty of 1S46 especially. The treaty itself in 
Article 10 affirms this vested right of the Eastern 
Cherokees who remained east of the Mississippi River 
in the following language: 

"Article 10: It is expressly agreed that nothing in 
the foregoing treaty contained shall be so construed 
as in any manner to take away or abridge any rights or 
claims which the Cherokees now residing in the States 
east of the Mississippi River had or may have under 
the Treaty of 1835 and the supplement there-
to." (Rec., 96.) 

To say that the sums appropriated by Congress for 
removal should not be charged with removal, but used 
for other purposes, while the trust fund should be 
charged with removal, would certainly be a construc-
tion of the Treaty of 1846 that would take away the 
rights and claims of the Indians to the per capita 
vested in them by the Treaty of 1835. Such a construc-
tion is by this article forbidden. 



The Treaty of 1846. 

Article 1 of the Treaty of 1846 pledged the lands oc-
cupied by the Cherokees West of the Mississippi "to the 
whole Cherokee people for their common use and bene-
fit" and promised them a patent therefor which never 
has been issued. 

Article 2 declared all difficulties and differences 
theretofore existing between the several parties 
of the Cherokee Nation thereby settled and ad-
justed and forever buried in oblivion. That "all party 
distinctions shall cease, except so far as they may be 
necessary to carry out this convention or treaty." 
(Rec., 93.) 

It was necessary that the party distinctions of the 
Eastern and Western Cherokees should not cease until 
the government had paid them the Der caDita due by 
the terms of this treaty. They were communal owners 
of the lands east of the Mississippi. The Western 
Cherokees had, however, claimed, after the Ross emi-
gration, that they were exclusive owners of the lands 
West of the Mississippi under the treaties of 1828 and 
1833; that the Eastern Cherokees had acquired no 
rights therein by the pretended treaty of 1835-6. 

The United States insisted that the land granted by 
the Treaty of 1828 was intended for the whole Cher-
okee people and not exclusively for the Western Cher-
okees, that by Article 8 of the Treaty of 1828 that 
principle was set forth and was well understood. That 
by that Article the Eastern Cherokees were expressly 
invited to come to the Western country and make their 
homes. The Western Cherokees by the Treaty of 1828 
gave up to the United States only 2,000,000 acres, while 
the government granted them for the use of the Cher-

okees East and West 13,500,000 acres in pursuance of 
the policy determined on by the government to induce 
the removal of the Eastern Cherokees to the West as 
rapidly as possible. (Rec. 110.) 

The United States was in the difficult position of be-
ing obliged to maintain the Treaty of 1835-6, or by con-
ceding that it had no force openly confess to the Cher-
okees and to the whole world that it was a fraudulent 
instrument. It was important to the United States 
therefore to secure the acquiescence of the Eastern and 
Western Cherokees to this instrument. 

The Treaty of 1835 had promised to the Eastern Cher-
okees the sum of $5,000,000 for their lands and posses-
sions agreeing that after paying individuals for their 
improvements and ferries and investing $500,000 in 
land west and the same amount as a general fund, 
school fund, and orphan fund, for the Nation, the bal-
ance should be paid the Eastern Cherokees per capita. 

This treaty made no provision for the interest of the 
Western Cherokees in the lands east of the Mississippi 
River, but subsequently by the principles agreed on in 
the 4th Article of the Treaty of 1846, the communal in-
terest of the Western Cherokees was properly provided 
for. 

Western Cherokees Fully Paid for Their Commu-
nal Interest in the Lands East as Provided by 
Article 4, 1846. 

The Western Cherokees agreed to leave their claims 
to a Board of Commissioners. The Commissioners 
found, as set out in Article 4, Treaty of 1846, that the 
Western Cherokees had "no exclusive title to the terri-
tory ceded in that treaty (182S) but that the same was 
intended for the use of, and to be the home for the whole 
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Nation, including as well that portion then East as that 
portion then West of the Mississippi. The Commis-
sioners further decided that the Western Cherokees 
were entitled to compensation for their interest in the 
lands east of the Mississippi "which interest should 
have been provided for in the Treaty of 1835 but which 
was not, except in so far as they, as a constituent por-
tion of the Nation, retained, in proportion to their num-
bers, a common interest in the country west of the Mis-
sissippi; and in the general funds of the Nation." That 
therefore, the Western Cherokees had "an equitable 
claim upon the United States for the value of that in-
terest, whatever it may be." 

Article 4, therefore, proceeds as follows : 
"Now, in order to ascertain the value of that interest 

it is agreed that the following principle shall be adopt-
ed, to-wit, viz: All the investments and expenditures 
which are properly chargeable upon the sums granted 
m the treaty of 1835, amounting in the whole to five 
millions six hundred thousand dollars (which invest-
ments and expenditures are particularly enumerated in 
the fifteenth article of the Treaty of 1835), to be first 
deducted from the said aggregate sum, thus ascertaining 
the residuum or amount which would, under such mar-
shalling of accounts be left for per capita distribution 
among the Cherokees emigrating under the Treaty of 
1835, excluding all extravagant and improper expendi-
tures, and then allow to the old settlers (or Western 
Cherokees) a sum equal to one-third part of said re-
siduum, to be distributed per capita to each individual 
of said party of 'old settlers,' or 'Western Cherokees ' 
It is further agreed that, so far as the Western Chero-
kees are concerned, in estimating the expense of removal 
and subsistence of an Eastern Cherokee, to be charged 
to the aggregate fund of five million six hundred thou-
sand dollars above mentioned, the sums for removal and 
subsistence stipulated in the eighth article of the Treaty 
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of 1835, as commutation money in those cases in which 
the parties entitled to it removed themselves, shall be 
adopted." (9 Stat. L. 871.) (Rec. 94.) 

It was supposed that the Western Cherokees at this 
time were one-third as many people as the Eastern 
Cherokees, and therefore the principle was agreed on 
that they should have, nolt one-third of the residuum but 
a sum equal to one-third of the residuum to be found 
in the manner proposed. 

There is a great difference between a sum equal to 
one-third of a fund and one-third of the fund itself. 
The difference is as vital to the owner of the fund as the 
loss of one-third of his right, while it makes no differ-
ence to the recipient what may be the source from which 
he obtains his one-third. A piece of apple equal to 
one-third of my apple is a very different proposition 
from one-third of my apple. 

The principle upon which the Western Cher-
okees were to be paid was set out in an agreed 
mathematical proposition intended to compensate 
them for their equitable claim upon the United 
States for the value of their interest in the lands 
East without depriving the Eastern Cherokees of any-
thing whatever. Thespian of settlement with the East-
ern Cherokees was agreed on in a different Article, to-
wit, Article 9 of the same Treaty. 

The payment of the Western Cherokees has been 
concluded. A partial payment wras made them in 
1851 and the remainder was paid them in 1894. The 
Supreme Court of the United States settled the entire 
controversy and closed the account with the Western 
Cherokees in the following statement: 
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"The treaty fund $5,600,000.00 
Less: 

For 800,000 acres of land. . . $500,000.00 
For general fund 500,000.00 
For improvements 1,540,572.27 
For ferries 159,572.12 
For spoliations 264,894.09 
For debts, etc 60,000.00 
For removal of 16,957 Cher-

okees, $20 each 339,140.00 3,364,178 48 

Giving as the residuum to be divided.. . $2,235,821.52 

One-third due the Western Cherokees $745,273 84 
Less payment September 22, 1851 532,896.90 

Leaving a balance of $212 376 94 
(Rec. 102.) T ' 

In this settlement the expense for removal did not 
exhaust the $600,000 appropriated for that purpose and 
no part of such expense of removal was deducted from 
the $5,000,000 fund. 

This amount with interest was appropriated to the 
Western Cherokees August 23, 1894. The Western 
Cherokees by the rolls of 1852 which control in the final 
distribution numbered 3,146 persons who received the 
sum of $236.89 per capita excluding interest (Rec 
102.) 

The Eastern Cherokees, however, numbered 16,231 
and received in 1852 only $914,026.13, a per capita of 
$56.31 and if they now received the fund they claim 
$1,111,284.70, would only receive a total per capita of 
$124.78 excluding interest. 

It is obvious the Western Cherokees have received 
more for their communal interest in the lands East 
than the Eastern Cherokees can now receive. This 
is explained partly by the fact that the Western Cher-
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okees were supposed to be equal to one-third of the 
number of the Eastern Cherokees, when in point of 
fact, they were less than one-fifth. 

The Supreme Court found the residuum, whereof a 
sum equal to one-third, was to be divided per capita to 
the Western Cherokees as $2,235,821.52 (Rec, 102); 
while the account rendered by the United States May 
21, 1894, found the balance to be distributed per capita 
to the Eastern Cherokees under Article 9 to be $2„025,-
310.83, over $200,000 less than the residuum found by 
the Supreme Court under the statement of the 4th 
Article. (Rec, 109.) Of this sum $914,026.13 was paid 
them in 1852 and the pending suit is to recover the re-
mainder of such balance, due the Eastern Cherokees 
per capita, to wit, $1,111,284.70, which, when paid, will 
give the Eastern Cherokees as stated $124.78 per capita 
excluding interest. The Western Cherokees have al-
ready for their communal interest received $236.89 per 
capita. 

The Eastern and Western Cherokees under the prin-
ciples of the treaty of 1846 were communal owners of 
the lands East. But the manner in which the Western 
Cherokees as such were to be paid was precisely and 
definitely fixed in Article 4 of that treaty and they have 
received every dollar due them under the 4th article of 
that treaty and in pursuance of a decision of this hon-
orable court. (148 U. S. 427.) 

The Eastern Cherokees for their communal interest in 
the lands East were to be paid in the manner stipulated 
by the 9th Article. They received a partial payment of 
1914,026.13 in 1852 and the balance $1,111,284.70 is now 
flue them with interest. 
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The 9th Article of the Treaty of 1846 Provides 
Payment for Communal Interest of Eastern 
Cherokees in Lands East. 

The manner in which the Eastern Cherokees were to 
be paid as communal owners of the lands east of the 
Mississippi River is set forth in Article 9, of that treaty, 
as follows, to-wit: 

"Art. 9. The United States agree to make a fair and 
just settlement of all moneys due to the Cherokees, and 
subject to the per capita division under the treaty of 
29th December, 1835, which said settlement shall ex-
hibit all money properly expended under said treaty, 
and shall embrace all sums paid for improvements, fer-
ries, spoliations, removal, and subsistence and commuta-
tion therefor, debts and claims upon the Cherokee Na-
tion of Indians, for the additional quantity of land 
ceded to said Nation; and the several sums provided in 
the several articles of the treaty, to be invested as the 
general funds of the Nation; and also all sums which 
may be hereafter properly allowed and paid under the 
provisions of the Treaty of 1835. The aggregate of 
which said several sums shall be deducted from the sum 
of six millions six hundred and forty seven thousand 
and sixty-seven dollars, and the balance thus found to 
be due shall be paid over, per capita, in equal amounts, 
to all those individuals, heads of families, or their legal 
representatives, entitled to receive the same under the 
Treaty of 1835, and the supplement of 1836, being all 
those Cherokees residing east at the date of said treaty 
and the supplements thereto." 

Article 9 must be construed as modified by Articles 3, 
10, and 11, of the same treaty. Article 3 is as follows: 

"Art, 3. Whereas certain claims have been allowed 
by the several Boards of Commissioners heretofore ap-
pointed under the Treaty of 1835 for rents, under the 
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name of improvements and spoliations, and for property 
of which the Indians were dispossessed, provided for 
under the 16tli Article of the Treaty of 1835; and where-
as the said claims have been paid out of the five million 
dollar fund: and whereas said claims were not justly 
chargeable to that fund, but were to be paid by the 
United States, the said United States agree to reimburse 
the said fund the amount thus charged to said fund, 
and the same shall form a part of the aggregate amount 
to be distributed to the Cherokee people, as provided in 
the 9th Article of this treaty; and whereas a further 
amount has been allowed for reservations under the pro-
visions of the 13th Article of the Treaty of 1835 by said 
Commissioners, and has been paid out of the said fund, 
and which said sums were properly chargeable to, and 
should have been paid by the United States, the United 
States further agree to reimburse the amounts thus 
paid for reservations to said fund; and whereas the ex-
penses of making the Treaty of New Echota were also 
paid out of said fund, when they should have been borne 
by the United States, the United States agree to reim-
burse the same and also to reimburse all other sums 
paid to any agent of the Government and improperly 
charged to said fund; and the same shall also form a 
part of the aggregate amount to be distributed to the 
Cherokee people, as provided in the 9th Article of this 
treaty." (9 Stat., L. 871.) 

Here was an express provision providing for the cor-
rection of various errors which had been confessedly 
made against the five million fund and providing for 
the reimbursement of such sums as had been improperly 
charged against that fund under the caption of : 

1st, Improvements. 
2nd. Spoliations. 
3rd. Property of which the Indians were dispossessed, 

claims which were not justly chargeable to that fund. 
4th. Reservations not properly chargeable to that 

fund. 



5th. The expenses of making the treaty of New 
Echota. 

6th. All other sums paid to any "agent of the Gov-
ernment" and improperly charged to said fund. It was 
agreed that the same should be reimbursed to the five 
million fund, and be a part of the aggregate amount to 
be distributed to the Eastern Cherokees as provided in 
the 9th Article of this treaty. 

The money now sued for was paid to Captain John 
Page, an "agent of the Government" in 1838, and ex-
pended by him on account of removal expenses, and 
was "improperly charged to said fund" and under the 
3rd Article of this treaty should be reimbursed. 

Article 11 provides that the question of whether any 
part of subsistence was charged to the five million fund 
and whether interest was allowed, should be submitted 
to the United States Senate as follows: 

"Art. 11. Whereas the Cherokee delegations contend 
that the amount expended for the one year's subsistence, 
after their arrival in the West, of the Eastern Chero-
kees, is not properly chargeable to the treaty fund: it is 
hereby agreed that that question shall be submitted to 
the Senate for its decision, which shall decide whether 
the subsistence shall be borne by the United States or 
the Cherokee funds, and if by the Cherokees, then to 
say, whether the subsistence shall be charged at a greater 
rate than $33.33 per head; and also the question, 
whether the Cherokee Nation shall be allowed interest 
on what ever sum may be found to be due the Nation, 
and from what date and at what rate per annum." 
(Ibid.) 

It is to be observed that the question of removal was 
omitted by the Cherokee delegations in this request for 
the obvious reason that the Senate had already decided 
the question of removal in the Treaty of 1836 sustaining 

the Cherokees who made the treaty in the proposition 
that it was not intended that the cost of removal should 
be charged to the five million fund, and this construc-
tion had been confirmed and ratified by Congress July 
2, 1836 and Jrme 12, 1838. 

It is to be observed that the word "delegations" in the 
above article is plural showing unanimity in this con-
tention by both the Eastern and Western Cherokees. 

The Senate of the United States, Sept, 5, 1850, acting 
as umpire decided that subsistence was not properly 
Chargeable to the treaty fund and that interest should be 
allowed upon sums found due the Cherokees at five per 
cent from June 12, 1838. (Rec. 96 last para.) 

Congress on the 30th of September, 1850, ratified and 
confirmed this award of the Senate declaring on the face 
of the Statute that certain sums which had been charged 
to the treaty fund for subsistence had been "improperly 
charged." (Rec. 97.) 

The Eastern Cherokees who remained East of the 
Mississippi River undertook to preserve their rights 
against the possibility of any misconstruction of the 
Treaty of 1846 by the accountants of the United States 
in Article 10, as follows: 

"Art. 10. It is expressly agreed that nothing in the 
foregoing treaty contained shall be so constructed as in 
any manner to take away or abridge any rights or 
claims which the Cherokees now residing in States east 
of the Mississippi River had, or may have, under the 
Treaty of 1835 and the supplement thereto." (Ibid.) 

Article 10 puts a limitation upon the construction of 
the Treaty of 1846 so that the accountants of the United 
States are expressly forbidden to construe the Treaty of 
1846 so as "in any manner to take away or abridge" the 
rights of those Cherokees residing east under the Treaty 



of 1835 and the supplement thereto. This inhibition 
protects all Eastern Cherokees as it establishes a rule 
of construction. 

This article appears to be excess of caution by the 
Eastern Cherokees but it was not, in view of their ex-
perience, and in view of the fact that in this very suit 
Government counsel has attempted to construe the 
Treaty of 1846 to deprive the Eastern Cherokees both 
East and West, of the fund due them. And this con-
tention has been made in the face of the directly con-
trary opinion of Hon. John J. Crittenden, Attorney 
General of the United States of April 16, 1851, who 
passed upon the meaning of the treaty of 1846 at a time 
when the entire history thereof was fresh in the minds 
of the officers of the United States. Attorney General 
Crittenden said: 

"The Treaty of 1846 does not expressly nor by impli-
cation abrogate any of the interests of the Cherokees in 
the distribution per capita provided for in the Articles 
12 and 15 of the Treaty of 1835. The Treaty of 1846 in-
tends to provide for satisfaction of those claims, not to 
forfeit, repeal, or annul any of them." (5 Ops. 320.) 

The Cherokees so understood the Treaty of 1846. 
They had not the faintest idea that the treaty could be 
construed to deny the payment of the very claims for 
the payment of which the treaty was drawn. If the 
Attorney General of the United States at the time de-
clares that the Treaty of 1846 intends to provide for the 
satisfaction of those claims not to forfeit, repeal or an-
nul any of them, who shall believe that the Cherokees 
otherwise understood the treaty. And as the Indians 
understood it so is the rule of construction under the 
decisions of this Honorable Court. 

The question in this case is: did the Eastern Chero-

kees understand that by this treaty and the settlement 
proposed in Article 9 that the five million fund was 
chargeable with the cost of removal expenses? 

If they did not understand by this treaty that removal 
expenses were to be charged to them they are entitled 
to recover the amount claimed independently of the 
Cherokee Agreement of Dec. 19, 1891 and the account-
ing rendered in pursuance thereof. 

Certainly no where in the Treaty of 1846 do the East-
ern Cherokees agree that the cost of removal should be 
charged to the five million fund. Article 9 pledges them 
a fair and just settlement of all moneys due to the 
Cherokees and subject to the per capita division under 
the Treaty of 1835. Which said settlement shall ex-
hibit all money properly expended under said treaty. 
It would not be "fair and just" in making settlement 
under the Treaty of 1835 to charge the Cherokees with 
the cost of removal. The settlement proposed by neces-
sary implication excludes all money not "properly" ex-
pended under said Treaty of 1835. It would not be 
necessary in ordinary contracts to stipulate that in a 
settlement the United States should only take credit for 
moneys properly expended. Without any stipulation, in 
a ufair and just" settlement the United States could 
not claim credit for sums improperly expended out of 
a trust fund. Article 9 not only restricts the settlement 
to exhibit all money properly expended theretofore but 
thereafter. 

The Understanding of the Cherokees in 1846, 
When They Agreed to Article 9. 

The Supreme Court in the case of the Cherokee Na-
tion v. Journeycake, laid down a principle of interpreta-
tion we now invoke: 



88 Understanding of Eastern Cherokees 1846. 

'•In order to determine the meaning of this contract 
we must place ourselves in the circumstances of the 
parties at the time, with their surroundings and ex-
pectations. (155 I J . S., 216.) 

In order to appreciate the understanding of the East-
ern Cherokees in agreeing to a fair and just settlement 
under the Treaty of 1835, it should be kept in mind that 
they had before them the history of this entire trans-
action. 

They well remembered Article 8 of the Treaty of 1828 
in which the United States had expressly agreed to pay 
the entire cost of removal and subsistence, and which 
was in full force in 1846. 

They well remembered that with this treaty obliga-
tion in full force as a subsisting contract of the 
United States, that the Senate of the United States had 
on March 5, 1835, by an award, advised that the Chero-
kees should receive five millions of dollars for their 
"lands and possessions" and for their lands and possess-
ions alone, not including other things. 

They remembered the letter of President Jackson read 
to them October 23, 1835, in which they were told that 
the United States would pay the expense of removal and 
subsistence and pay them a per capita of $150 each. 

They remembered the Cuthbert letter of Feb. 29, 1835. 
They remembered that the Treaty of December 29, 

1835, with its supplementary articles, had construed 
this very question. That the Senate in supplementary 
Article 2 had decided that it did not intend the five mil-
lions to include removal or spoliations. 

They remembered that the Congress of the United 
States on the 2d of July, 1836, had sanctioned and rati-
fied the decision of the Senate and had appropriated a 
sum estimated as more than sufficient to pay the entire 
cost of removal and spoliations. 
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They remembered too how bitterly they were opposed 
to leaving their old homes, and they knew that in a "fair 
and just" settlement they ought not to be charged with 
the expense of doing that which was of value to the 
United States but which was heart breaking to them. 

They remembered too that the Department of War 
had advised the_ Cherokee Indian Agent B. F. Curry, on 
November 18, 1836, that the 8th Article of the Treaty of 
1828, was in full force, and that Curry had so advised 
them. 

They remembered that Lieut. J. Van Home, the en-
rolling of the War Department under instructions of 
September 12, 1837, had been over their country trying 
to enroll the Cherokees for removal West, and promis-
ing them by the terms of the enrollment that the United 
States would pay the cost of removal and subsistence, 
and the terms which had been offered by the President' 
which included $150 per capita. 

They remembered that the Secretary of War had on 
the 18th of May, 1838, agreed with John Ross and his 
delegation that the United States should defray the ex-
pense of the removal of the Cherokees. 

They remembered that this proposal of the Secretary 
of War had been by the President submitted to the Con-
gress of the United States and that Congress on June 
12, 1838, had sanctioned and confirmed the action of the 
Secretary of War, and appropriated a sum estimated as 
more than sufficient to pay the entire cost of removal. 

And they well remembered too the pledge of the Presi-
dent of the United States, John Tyler, in his letter to 
them of September 20, 1841, in which he agreed that: 

"Not justice merely shall be clone them, but that a 
liberal and generous course of policy shall be adopted 
towards them upon the ratification of the treaty con-



templated, which shall give to the Cherokee Nation full 
indemnity for all wrongs which they may have suf-
fered." 

They remembered too that the President of the United 
States had appointed three distinguished men to ex-
amine into their affairs: Hon. Roger Jones, Adjutant 
General of the United States Army; Hon. Richard B. 
Mason, Lieutenant Colonel of the First Dragoons; and 
Governor Pierce M. Butler, United States Agent. They 
remembered that these Commissioners in their report 
to the President (Senate D o c , 140, 28 Cong., 2d Ses. 
Vol. 8, p. 12) had taken strong grounds in their behalf 
and recommended that the per capita promised them by 
the Treaty of 1835 should be immediately made and that 
a new treaty on the liberal basis proposed by President 
Tyler should be made. 

How could these Indians have understood with 
this record before them, when they were promised 
by Article 9 of the Treaty of 1846 a "fair and just" 
settlement, which should exhibit all sums properly 
expended, that they were in fact agreeing to charge 
themselves with the cost of removal and subsistence and 
were by their own act agreeing to deprive themselves of 
the per capita promised them as the purchase price of 
their lands east. 

Even if they should recover the amount now in suit 
they would receive less than 50 cents an acre for the 
lands they sold to the United States in 1836. 

Even if they should now recover they would only re-
ceive a per capita of $124.78 instead of $150 as promised 
them by President Jackson, and they will have waited 
for settlement seventy years. 

There can be no possible doubt that these Eastern 
Cherokees understood and truly believed that the Treaty 

of 1846 was made for the purpose of paying them the 
amount promised them by the United States in the 
Treaty of 1835-36, and not drawn for the purpose of an-
nuling such claims in whole or in part. 

The Attorney General of the United States himself 
immediately after this treaty was made, on December 
27, 1851, as we have heretofore shown, held that the 
Treaty of 1846 was not intended to "forfeit, repeal, or 
annul any of them," but that "the Treaty of 1846 in-
tends to provide for the satisfaction of these claims." 
(5 Opinions, 520.) 

If the Attorney General of the United States so un-
derstood it, Government counsel should not now be 
heard to charge these Indians with a contrary under-
standing of the Treaty of 1846. 

By Article 11 of the Treaty of 1846 it was agreed to 
submit to the Senate of the United States the question 
whether the five million fund was chargeable with the 
cost of subsistence. The Cherokees insisted that it 
was not chargeable with "subsistence" for the reasons 
which have been substantially set forth above relative 
to removal, removal and subsistence being substantially 
one transaction and occurring throughout the treaties 
always together and qualified by the same language in 
the various articles, as in Article 8 of the Treaty of 1828, 
Article 15 of the Treaty of 1835, Article 9 of the Treaty 
of 1846 and Article 4 of the Treaty of 1846. On Septem-
ber 5, 1850, the Senate as umpire adopted the following 
resolution: 

"Resolved by the Senate of the United States that the 
Cherokee Nation of Indians are entitled to the sum of 
$189,422.76, for subsistence, being the difference be-
tween the amount allowed by the Act of June 12, 1838 
and the amount actually paid and expended by the 
United States, and which excess was improperly 
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charged to the treaty fund in the report of the account-
ing officers of the Treasury." 

Here the Senate of the United States, acting as um-
pire and in pursuance of a treaty, declared expressly that 
certain money paid for subsistence was "improperly 
charged" to the Treaty fund. If this is true and if the 
word "subsistence" is qualified in the treaties precisely 
as the word "removal" in the same identical articles, it 
is obvious that removal by like interpretation is also 
not chargeable to the five million fund. 

On September 30, 1850 (9 Stats. 556), the Congress 
of the United States ratified and confirmed the above 
decision of the Senate as follows: 

"For the additional amount for expenses paid for sub-
sistence and improperly charged to the treaty fund, ac-
cording to the award of the Senate of 5th day of Sep-
tember, 1850, under provision of the 11th Article of the 
Treaty of 6th day of August, 1846, $189,422.76, and that 
interest be paid on the same at the rate of five per cent 
per annum according to a resolution of the Senate of 5th 
September, 1850; provided that said monev shall be paid 
by the United States and received by the Indians on con-
dition that the same shall be in full discharge of the 
amount thus improperly charged to the treaty fund. 

Here Congress in this Act twice declares that money 
charged against the treaty fund for subsistence was "im-
properly charged." 

This is a legislative interpretation that subsistence is 
not properly chargeable to the five million fund. If it 
was not proper to charge the treaty fund with the cost 
of removal it was not proper to charge that fund with 
the cost of "subsistence," and vice versa, because, both in 
the 15th Article of the Treaty of 1835 and the 9th 
Article of the Treaty of 1846, these terms are qualified 
precisely in the same way. 
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This interpretation as to subsistence rested on the 
same basis which led Congress in 1836 and in 1838 to 
decide that "removal" was not chargeable to the $5,000,-
000 fund. 

The reason why it was improper to charge the five mil-
lion fund with removal or subsistence was because the 
five million fund belonged to the Cherokees as the pur-
chase price of their land. That purchase price was not 
chargeable with the cost of removal or subsistence be-
cause removal and subsistence were treaty obligations 
of the LTnited States. The same reason applies with 
equal force to the removal and subsistence expenses and 
rendered it equally improper to charge the five million 
fund with the expense of either. 

The Eastern Cherokee fund of $5,000,000 having 
been improperly charged on account of removal 
expense in the sum of $1,111,284.70, that sum should 
now be reimbursed and paid to the Eastern Cherokees 
as provided by Article 9 of the Treaty of 1846, with in-
terest as provided by Article 11 of that treaty. 

When the United States made up the accounts in 1851 
the Cherokees immediately protested against such set-
tlement by resolution of the national council of Novem-
ber 27, 1851, upon nine counts. (Rec. pp. 98-99.) 

The first count of the Cherokee protest was as fol-
lows : 

"Because no allowance is made for the sums taken 
from the treaty fund for the removal to the West, al-
though that charge depended precisely on the same 
word in the Treaty of 1835 as did the one year's subsist-
ence, the Senate unanimously decided on the question 
submitted to them as arbitrators that the item of sub-
sistence was not a proper charge upon the Cherokee 
fund. That had been the decision of the Senate about 
the date of the treaty when that question was specially 
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presented. It was again so considered by Mr. Poinsett, 
Secretary of War, in 1838, and his decision was sanc-
tioned by the action of Congress and an appropriation 
was made for that purpose. (Rec. 98.) 

This language shows how the Cherokees understood 
the matter at that time. 

The nine objections made in this protest to the set-
tlement of 1851 were carefully reviewed by the United 
States in the accounting rendered in pursuance of the 
Cherokee agreement of December 19, 1891. Most of the 
points were decided against the Cherokees, but in the 
matter of removal expenses the United States found in 
favor of the Cherokees and that the sum of $1,111, 
284.70 with interest was due under the 9th Article of 
the Treaty of 1816, or the 15th Article of the Treaty of 
1835, each of which was to the same effect. 

Counsel for the Government has heretofore claimed 
that the decision of the court in the Western Cherokees 
case (148 U. S. 427) has found that removal expenses 
were justly chargeable to the five million fund. 

The fact is, in the settlement with the Western Chero-
kees the Supreme Court of the United States in casting 
up the accounts found that the cost of removal expenses 
$339,140, was chargeable against the aggregate sum of 
$5,600,000. It was a primary charge on the $600,000 
fund appropriated for that purpose. It did not exhaust 
the fund appropriated for removal, ancl did not there-
fore come out of the live million fund at all. 

The Eastern Cherokees were not parties in the case of 
the Western Cherokees against the United States and 
would not have been bound even if such interpretation 
had been made, as to the Western Cherokee settlement 
under Article 4, in which the Eastern Cherokees were 
not involved. 
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The Question of Interest. 

The United States in rendering the complete account 
of moneys due under the treaties, found that, under the 
9th Article of the Treaty of 1846, there was due the 
Cherokees the sum of $1,111,284.70, which had been im-
properly charged to the $5,000,000 fund on account of 
removal expenses, and interest thereon from June 12, 
1838, to date of payment. 

Under the 11th Article of the Treaty of 1846, the 
Cherokees had agreed to submit to the Senate of the 
United States, as umpire, the question whether interest 
should not be allowed them on the sums found due them. 
The Senate of the United States, as umpire, on Septem-
ber 5, 1850, found that interest should be allowed in the 
following resolution: 

"Resolved, That it is the sense of the Senate that in-
terest at the rate of five per cent per annum should be 
allowed upon the sums found due to the Eastern and 
Western Cherokees, respectively, from the 12th dav of 
June, 1838, until paid." (Rec.'96.) 

When the Western Cherokees appealed to the Su-
preme Court of the United States upon this question, 
demanding interest upon the balance of the per capita 
due them under this same treaty, and that they should 
be allowed interest upon the sum which should have 
been found due to them in 1851, the Supreme Court 
through Mr. Chief Justice Fuller said: (italics ours.) 

"By the second resolution adopted by the Senate, as 
umpire, September 5, 1850, it was decided that interest 
should be allowed at the rate of five per centum per an-
num upon the sum found due the Western Cherokees, 
from June 12, 1838, until paid. As before stated, our 
conclusion is that the sum then found due was less than 



should have been found due by the amount of $212,-
376.94. 

"Under Section 1091 of the Revised Statutes, no in-
terest can 'he allowed on any claim up to the time of the 
rendition of judgment thereon by the Court of Claims, 
unless upon a contract expressly stipulating for the pay-
ment of interest;' and in Tillson v. United States, 100 
U. S., 43, it was held that a recovery of interest was not 
authorized under a private act referring to the Court 
of Claims a claim founded upon a contract with the 
United States, which did not expressly authorize such 
recovery. Rut in this case the demand of interest form-
ed a subject of difference while the negotiations were 
being carried on, the determination of which was pro-
vided for in the treaty itself; that determination was ar-
rived at as prescribed; was accepted as valid and bind-
ing by the United States, and was carried into effect by 
the payment of $532,896.90, found due, and of $354,-
583.25 for interest. (9 Stat. 556 C. 91.) 

"In view of the terms of the jurisdictional act and the 
conclusion reached in reference to the amount due, it 
appears to us that the decision of the Senate in respect 
of interest is controlling, and that, therefore, interest 
must be allowed from June 12, 1838, upon the balance 
we have heretofore indicated, but not upon the item 
$4,179.26, which stands upon different ground." (148 U 
S., 478). 

No argument of counsel can add anything whatever 
to the force of this declaration by the Supreme Court of 
the United States. 

The Congress of the United States on numerous oc-
casions recognized the force of the decision of the Senate 
and made appropriations accordingly, appropriating the 
funds due as interest. 

On September 30, 1850, Congress appropriated to the 
Eastern Cherokees in reimbursing an amount im-
properly charged the treaty fund for subsistence the 
sum of $189,422.76, with the provision : 

"That interest be paid on the same at the rate of five 
per cent per annum, according to a resolution of the 
Senate of the fifth of September, eighteen hundred and 
fifty." (9 Stat. 556.) 

On February 27, 1851, Congress, in appropriating the 
amount of the per capita then conceded to be due the 
Eastern Cherokees, to-wit, $724,603.37, provided as fol-
lows : 

"And interest on the above sum at the rate of five per 
centum per annum, from the twelfth day of June, eight-
een hundred and thirty-eight until paid, shall be paid to 
them out of any money in the Treasury not otherwise 
appropriated." (9 Stats. 572.) 

Congress, on September 30, 1850, in appropriating the 
amount of the per capita, then conceded to be due the 
Western Cherokees, provided: 

"That interest be allowed and paid upon the above 
sums due respectively to the Cherokees and Old Settlers, 
in pursuance of the above mentioned award of the Sen-
ate, under the reference contained in the 11th Article of 
the Treaty of sixth August, eighteen hundred and forty-
six." (9 Stat, L. 556.) 

On August 23, 1894, Congress appropriated for the 
benefit of the Western Cherokees the amount found due 
them by the Supreme Court including interest up to the 
date of the judgment of the Court of Claims under the 
same principle above set forth. (28 Stat. 451.) 

On March 3, 1899, the Congress of the United States 
made the following appropriation to the Western Chero-
kees : 

"That the sum of $29,857.74, being the interest at five 
per centum per annum from June 6, 1893, to March 28, 
1896, due the Western Cherokee Indians under the 
award of the United States Senate of September 5, 1850, 
on the principal sum of $212,376.94, found to be due 



them under the decision of the Supreme Court of June 
6, 1893, is hereby appropriated, to be paid to the author-
ized agent of the council of the Western Cherokee In-
dians." (30 Stat. 1235.) 

The sum found due the Eastern Cherokees in 1852 
was less than should have been found due them by the 
amount of $1,111,284.70, and under the principle laid 
down by the Supreme Court in the first paragraph of 
the above quotation from the decision in case of the 
Western Cherokees, the Eastern Cherokees are entitled 
to the interest as claimed. 

The question of interest was a "subject of difference 
while the negotiations were being carried on, the deter-
mination of which was provided for in the treaty itself" 
in 1846 and in the "agreement itself" in 1891, and is 
precisely the same in principle as that of the Western 
Cherokee case. 

To Whom Should the Judgment Be Rendered—To 
the Cherokee Nation as a Government, to the 
Cherokee Tribe as a Tribe, or to the Eastern 
Cherokees as a Band? 

The jurisdictional act (Rec., 78, last of para. 3.), of 
March 3, 1903 (32 Stats. 996), authorizes the court "to 
render a judgment in favor of the rightful claimant, 
and also to determine, as betwen the different claimants, 
to whom the judgment so rendered equitably belongs, 
either wholly or in part," (Rec. 78.) 

The jurisdiction act of March 3, 1903 (Rec. 78), was 
passed at the request of the Eastern Cherokees who de-
sired expressly to determine the issue between them-
selves and the Cherokee Nation. 

The House of Representatives at the suggestion of the 
Eastern Cherokees had passed a resolution on December 

16, 1902, inviting a report from the Attorney General 
on the claim of the Eastern Cherokees. The Eastern 
Cherokees argued the case before the Attorney General 
but on January 16, 1903, the Cherokee Nation, as a body 
politic, by its attorneys denied the claim of the Eastern 
Cherokees. The Attorney General on January 22, 1903 
made the following report to Congress: 

"The Cherokee Nation, as I am informed, asserts a 
right to this claim; has employed counsel to prosecute 
the same agreeably to said statute, and is about to in-
stitute a suit upon the claim in the Court of Claims 
against the United States. 

"The terms of the statute are, fortunatelv, such that 
the Eastern Cherokees, who, as I am informed, claim 
adversely to the Cherokee Nation, may be made parties 
to the suit and compelled to litigate with the Cherokee 
is ati011 their adverse assertions of ownership, so that 
the rightful claimant against the United States may be 
judicially ascertained after full opportunity upon^ the 
part of both claimants to be heard, and the United 
States be thereby fully protected in the payment of the 
claim of the successful claimant, if the claim be ad-
judged to be a valid one against the Government" (IT 
R. Doc. 309, 57th Con., 2d Ses., p. 3.) 

Thereupon, the Congress on March 3, 1903, authorized 
the court "to render a judgment in favor of the rightful 
claimant," and provided in the jurisdictional act that 
"both the Cherokee Nation and said Eastern Cherokees, 
so called, shall be mad_e parties to any suit which may 
be instituted against the United States under said sec-
tion upon the claim mentioned." 

If the Eastern Cherokees are the rightful claimants 
they are entitled under the jurisdictional act to the 
judgment. If the Cherokee Nation as a bodv politic is 
the rightful claimant, or if the Cherokee tribe as a 
tribe is the rightful claimant, it is entitled, as such, to 
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the judgment. It is obvious that there can be but one 
rightful claimant. Either the Eastern Cherokees must 
have judgment or the Cherokee Nation as a body poli-
tic must have it. 

These are the only claimants in fact before the court. 
The Cherokee Nation has brought its suit as a body 

politic and not as the Cherokee tribe. There is a vast 
difference between the Cherokee Nation as a body poli-
tic and the Cherokee tribe as an aggregation of people. 
The attorneys of the Cherokee Nation take great pains 
to declare the Cherokee Nation, claimant in this case, 
a body politic, and in their petition (Rec. 1, last para-
graph) say: 

"Second. The Cherokee Nation, claimant herein, is, 
and since the act of union between the Eastern and 
Western Cherokees, on July 12, 1838, has been, a body 
politic, and recognized and dealt with as such by the 
United States in all matters affecting the rights, in-
terests and property of the Cherokee Nation or tribe, 
or the members thereof; and is, as such, the 'Cherokee 
tribe' mentioned in Section 68 of the Act of Congress 
aforesaid, and authorized thereby to bring this pro-
ceeding." 

It thus appears that the Cherokee Nation brings its 
suit as a body politic and asserts that the term "Cher-
okee tribe" referred to in the jurisdictional act is a 
body politic. 

The language of Section 68 is that jurisdiction is 
conferred upon the court to adjudicate "any claim 
which the Cherokee tribe or any band thereof, arising 
under treaty stipulations, may have against the United 
States." 

Obviously the Cherokee tribe or any band thereof, 
means the Cherokee people as a people or any band 
thereof, and does not mean the Cherokee Nation as a 
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body politic or any band thereof, because a body politic 
is not capable of being sub-divided into bands. A 
body politic is a governmental organism comprised of 
executive, legislative and judicial departments not capa-
ble of sub-division into bands. 

The Cherokee Nation, as a body politic, was not au-
thorized to bring this suit. 

The Cherokee Nation, as a body politic, not being au-
thorized by the jurisdictional act to bring suit cannot 
possibly recover judgment in this consolidated case. 

It is not the "rightful claimant." It is not even au-
thorized to sue as "claimant," 

The Cherokee Nation, as a body politic, is not really 
a possible claimant of the fund in question, because 
the Cherokee Nation as a body politic has never owned 
or pretended to own the land of which this fund is 
the proceeds. The owner of the Cherokee Outlet was 
the Cherokee tribe and the bands thereof including not 
only Cherokees by blood, but their adopted citizens, the 
Delawares, the Shawnees, the Freeclmen, whose rights 
as such have been determined by this Honorable Court. 

Since the Cherokee Nation, as a body politic, was not 
authorized to bring this suit by the jurisdictional act, 
and since the Cherokee Nation, as a body politic, was 
not the owner of the Cherokee Outlet or the proceeds 
thereof, much less of the proceeds of the lands owned 
by the Eastern Cherokees east of the Mississippi and 
sold to the United States by the Treaty of 1835, it fol-
lows that the Cherokee Nation as a body politic is not 
the rightful claimant. 

Status of Cherokee Nation as a Body Politic. 

In making the Cherokee agreement of December 19, 
1891, the Cherokee Nation, as a body politic, acted as 
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the representative of its citizens according as their 
rights might appear by the provisions of the treaties. 
In the Delaware case it was held by this Honorable 
Court (155 U. S., 196), that the Delawares were equally 
entitled to participate in the cash proceeds of the Out-
let as other Cherokees by blood, under the 15th Article 
of the Treaty of 1866, and the Delaware Cherokee 
agreement of April 8, 1867. In the Shawnee case (155 
II. S., 218), the same decision was rendered, recogniz-
ing in the Shawnees their right to an equal per capita 
payment out of such proceeds of the Outlet in accord-
ance with their rights as established by Article 15 of 
the Treaty with the Cherokees of July 19, 1866, and 
the Cherokee Shawnee agreement of June 7, 1869. In 
the Freedmen case the Court of Claims rendered the 
same decision in effect, giving them a like right to an 
equal per capita out of the proceeds of the sale of the 
Cherokee Outlet in accordance with their rights as 
established by the 9th Article of the Cherokee Treaty 
of July 19, 1866 (30 Ct. Cls., 159), and said: 

"The United States have repeatedv recognized in 
their transactions with the Cherokees the dual charac-
ter of the people, sometimes national and sometimes 
communal. They have also recognized portions of the 
people as distinct communities. In 1835 they so dealt 
with the Georgia Cherokees as communal owners, set 
ting apart a portion of the purchase money of their 
lands for national purposes, but payiDg part to them 
per capita. In 1846 they so dealt with the Western 
Cherokees, segregating them from the mass of their 
countrymen and paying them individually, a com-
munity within a community. In 1866, and by the very 
treaty which lies at the foundation of this suit, they 
recognized the Delawares as communal owners of a 
fund in the Treasury, for though the Delawares were 
to be merged in the Cherokee Nation and become Cher-
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okee citizens, and contribute to the Cherokee fund, 
nevertheless, there was to remain in the Treasury a 
portion of the Delaware fund which would not pass to 
the Nation for national purposes, but which would con-
tinue to be the separate property of a people who were 
no longer to be a body politic, a nation, but who, so far 
as the ownership of the fund was concerned, were still 
to be communal owners. Still later the United States 
have recognized the continued existence of these com-
munities by allowing them to bring actions in this 
court in regard to their communal property." 

(Eastern Cherokees v. U. S., 20 C. Cls., 449; Western 
Cherokees v. U. S., 27 Id. 1; Shawnes v. U. S., Id. 447; 
Delawares v. Cherokee Nation, 28 Id., 281.) 

The Cherokee agreement of December 19, 1891, pro-
vided that the proceeds of the Cherokee Outlet should 
be paid to the Cherokee Nation, but nevertheless the 
courts found that the fund was due to the citizens of 
the Cherokee Nation, as their rights appeared under 
the treaties by wThich they acquired the right to partici-
pate in the proceeds of the sale of this property. 

The Congress of the United States found that the 
Cherokee Nation as a body politic was acting unjustly 
to the constituent communities of the Cherokee Nation 
and authorized these communities to enforce their 
rights through the courts. Even before the Cherokee 
agreement was made Congress had taken this step on 
October 1, 1890, in authorizing the Delaware, Shawnee, 
Freedmen suits (26 Stat., 636), because the Cherokee 
Nation as a body politic theretofore had made an un-
fair distribution of funds received from the sale of a 
portion of the outlet and from the grazing privileges 
upon that tract of land. 

At the very time when the Cherokee agreement of De-
cember 19, 1891, was ratified (March 3, 1893), Congress 



authorized the Commission to the Five Civilized Tribes, 
known as the Dawes Commission, to open negotiations 
with the Cherokee Nation and the Five Civilized 
Tribes for an allotment of the lands of these tribes and 
a dissolution of their governments. The tribes being 
unwilling to negotiate, the Congress of the United 
States on June 7, 1897 (30 Stat., 83), passed the follow-
ing act, to wit: 

"Provided further, That on and after January first, 
eighteen hundred and ninety-eight, the United States 
courts in said Territory shall have original and exclu-
sive jurisdiction and authority to try and determine 
all civil causes in law and equity thereafter instituted 
and all criminal causes for the punishment of any of-
fense committed after January first eighteen hundred 
and ninety-eight, by any person in said Territory, and 
the United States Commissioners in said Territory 
shall have ancl exercise the powers and jurisdiction al-
ready conferred upon them by existing laws of the 
United States as respects all persons and property in 
said Territory; and the law^s of the United States and 
the State of Arkansas in force in the Territory shall 
apply to all persons therein, irrespective of race, said 
courts exercising jurisdiction thereof as now conferred 
upon them in the trial of like causes; and any citizen of 
any one of said tribes otherwise qualified w7ho can 
speak and understand the English language may serve 
as a juror in any of said courts." 

This act thus, in effect, abolished the courts of the 
Cherokee Nation and its constabulary and the authority 
of the legislative and executive departments thereof. 

At the same time and in the same Act Congress pro-
vided also, as follows: 

"That on and after January first, eighteen hundred 
and ninety-eight, all acts, ordinances, and resolutions 
of the council of either of the aforesaid Five Tribes 
passed shall be certified immediately upon their pas-

sage to the President of the United States and shall 
not take effect, if disapproved by him, or until thirty 
days after their passage: Provided, That this act shall 
not apply to resolutions for adjournment, or any acts, 
or resolutions or ordinances in relation to negotiations 
with commissioners heretofore appointed to treat with 
said tribes." 

It will be observed that this practically emasculated 
the legislative functions of the Cherokee Nation, if in-
deed the previous section had not accomplished that 
result. 

On June 28, 1898 (30 Stats. 502) the Congress of the 
United States directed the United States Commission to 
the Five Civilized tribes to make up the rolls of the Cher-
okee people and to allot the lands of that tribe to its citi-
zens making all needful rules and regulations for the 
accomplishment of that purpose. 

By this act it was provided among other things as 
follows: 

"Sec. 26. That on and after the passage of this act the 
laws of the various tribes or nations of Indians shall not 
be enforced at law or in equity by the courts of the 
United States in the Indian Territory." 

It is clear that since the judicial department of the 
Cherokee Nation had been abolished b} the Act of June 
7, 1897, and since Section 26 of the Curtis Act provided 
that the laws of the various tribes or nations of Indians 
shall not be enforced at law or in equity by the courts 
of the United States, the legislative and executive de-
partments of the Cherokee Nation was abolished to all 
intents and purposes since there was no means of en-
forcing its laws. The Cherokee national council and 
the Chief could not under these statutes punish the 
crime of murder. 



It was further provided in the Act of June 28, 1898 
(30 Stat. 502) in Section 19 as follows: 

"That no payment of any moneys on any account 
whatever shall hereafter be made by the United States 
to any of the tribal governments, or to any offi-
cer thereof for disbursement, but payments of all 
sums to members of said tribes shall be made under 
direction of the Secretary of the Interior by an officer 
appointed by him; and per capita payments shall be 
made direct to each individual in lawful money of the 
United States, and the same shall not be liable to the 
payment of any previously contracted obligation." 

In other words, the Cherokee Nation after the passage 
of this act was not permitted to receive any further 
moneys, and especially was it forbidden to receive any 
moneys due and payable to the members of the tribe per 
capita. 

Its Capacity to Act as Trustee Was Thus 
Abolished. 

The Cherokee Nation as a governmental organism was 
by these acts itself practically dismantled and destroyed. 
Its courts had no jurisdiction. Its constabulary had no 
function. If its legislature passed laws they were a 
nullity not capable of enforcement. Its executive had 
no laws to execute. 

On July 1, 1902 (32 Stat., 725, Section 63) the Con-
gress of the United States passed a final allotment act, 
arranging the complete disposition of all property of the 
tribe and authorizing them by their vote to approve the 
same, which the Cherokee people did on August 7, 1902. 
It was provided by this act, Section 63, as follows: 

"The tribal government of the Cherokee Nation shall 
not continue longer than March 4, 1906." 

In 1903 the last regular election of the Cherokee peo-

pie for the election of a national council, was held, and 
the national council which is the tribal legislature ex-
pired on the 30th of October, 1905, the present nominal 
chief having refused to call an election for a successor 
to the council. There is now no legislative branch of the 
so called Cherokee government as a body politic, and 
the chief has no function except that of clerk to sign his 
name to allotment deeds up to March 3, 1906, when this 
privilege will cease in default of some special arrange-
ment to be made by Congress. 

In view of this condition of the Cherokee Nation as 
a body politic, it is manifest that Congress intentionally 
authorized the Cherokee tribe or a band thereof to sue 
and did not authorize the Cherokee Nation as a body 
politic to sue. The Cherokee tribe would not become 
extinct. The Cherokee Nation as a body politic was 
already defunct, and in the very act of July 1, 1902, 
huthorizing this suit in Section 68, the complete cessa-
tion of the Cherokee Nation as a body politic was pro-
vided in Section 63 immediately in advance of the Sec-
tion 68 giving jurisdiction to the courts to hear this case. 

The Eastern Cherokees therefore insist: 
1st. That the Cherokee Nation as a body politic was 

not authorized to bring suit and therefore is not and 
cannot be the rightful claimant. 

2nd. That the Cherokee Nation as a body politic is 
not, and cannot be, either the legal or the equitable 
owner of the fund, or any part thereof since 
the Cherokee Nation as a body politic has never 
owned either lands or moneys, under the de-
cisions in the case of the Delawares, Shawnees 
and Freedmen, but the lands and moneys of the Chero-
kees belong to the citizens of the community as com-
munal owners. Therefore the Cherokee Nation as a body 



politic is not the rightful claimant and is not entitled 
to judgment. 

3rd. That the Cherokee Nation, as a body politic, has 
had no capacity to act as Trustee for anybody, since 
June 28, 1898. 

The Eastern Cherokees were the owners of the lands 
east of the Mississippi River sold to the United States 
V the Treaty of 1835-36, and the fund in controversy is 
the balance of the proceeds of the sale of such communal 
lands and is directly due to the Eastern Cherokees per 
capita by the 9th Article of the Treaty of 1846, as well 
as by the principles laid down in the Deleware, Shawnee 
and Freedman cases. The principle in the cases referred 
to is that the communal owners of the lands sold are 
entitled to the proceeds of such sale. (155 U. S., 196 
and 218; 30 Ct. Clms., 159.) 

Under the account rendered in pursuance of the 
Cherokee agreement there were four items, three of 
which belonged to the whole Cherokee people West. The 
first item (Rec., 108), is the value of three tracts of land 
which by treaty belonged to the general school fund— 
$2,125.00. The third item was a part of the proceeds 
of the sale of lands in Kansas owned by the whole 
Cherokee people and therefore belonging to the whole 
Cherokee people—$432.28. The fourth item, which 
had been taken from the Cherokee National fund, be-
longed to the whole Cherokee people under the Treaty 
of 1866. 

The second item of $1,111,284.70, with interest, be-
longed to the Eastern Cherokees as the proceeds of their 
land as above explained. 

The Cherokee Nation as a body politic being de-
funct, the Court of Claims was compelled in its judg-
ment providing for the disposition of these three items 

belonging to the whole Cherokee people, to provide 
that they should be credited on the books of the United 
States and held by the United States as trustee. It is 
true that the judgment as to the sum of $432.28, pro-
vides that it may be received and receipted for by the 
treasurer or other proper agent of said nation entitled 
to receive it. But the judgment might as well have 
said that it should be paid directly to the United States 
as trustee, because there is no proper agent of the Na-
tion to receive it, and it cannot be paid to any proper 
agent of the Cherokee Nation, since that Nation as a 
body politic is defunct, and when this case is termi-
nated there will be no Cherokee Nation. 

How can the Cherokee Nation as a body politic have 
judgment rendered to it when it has no capacity to act 
as trustee and when the Court of Claims recognized its 
incapacity to receive or administer the tribal funds, and 
in the very face of the judgment declared that the 
United States shall act as trustee for the tribe. 

Since the court was compelled to declare that the 
United States must act as trustee for the sums due the 
whole Cherokee people, is it not clear that the Cher-
okee Nation as a body politic was not recognized by 
the court as having either the right or capacity to act 
as such trustee? It therefore follows that the Cherokee 
Nation as a body politic is not the "rightful claimant" 
either for itself or as a trustee. 

There are but two claimants before the Court in this 
case, the Cherokee Nation as a body politic and the 
Eastern Cherokees. One or the other of these claim-
ants is the rightful claimant if the judgment goes 
against the United States. That the Eastern Cherokees 
constitute the rightful claimant and the only rightful 
claimant we humbly submit has been conclusively 
shown. 



The Eastern Cherokees of North Carolina. 

Between the Cherokee Nation as a body politic and 
the Eastern Cherokees of North Carolina there is no 
privity whatever on any theory of the case. The East-
ern Cherokees of North Carolina are not citizens of the 
Cherokee Nation as a body politic. The Cherokee Na 
tion as a body politic, even if the above considerations 
did not otherwise render it impossible, could not claim 
to be trustee for the Eastern Cherokees of North Caro-
lina, since such Cherokees owe no allegiance to the 
Cherokee Nation and the Cherokee Nation would owe 
them no protection even if it had capacity as a gov-
ernment, which it has not, If the Cherokee Nation as 
a body politic is the rightful claimant and a judgment 
should be rendered to the Cherokee Nation in such ca-
pacity as the rightful claimant on the theory that the 
body politic was a trustee for its own citizens, that 
theory could not obtain as to the Eastern Cherokees 
of North Carolina who have not only not recognized 
the Cherokee Nation as their trustee, but on the con-
trary have vigorously protested on various occasions 
to the United States against the Cherokee Nation as 
a body politic or otherwise acting in any capacity as 
the representative of the Eastern Cherokees of North 
Carolina. The Eastern Cherokees of North Carolina 
on March 2, 1896, memorialized the Congress of the 
United States (Sen. Doc. 143, 54th Congress, 1st Ses,), 
praying that Congress should provide for payment to 
them of their per capita shares directly and did not 
recognize the Cherokee Nation as their trustee and in 
the proceedings of this case the Eastern Cherokees of 
North Carolina as a band and the Eastern Cherokees 
of Indian Territory as a band and acting together and as 

one body under the authority of the jurisdictional act, 
have protested, and do protest, against the Cherokee 
Nation, either as a body politic or as a tribe, acting in 
any capacity for them as trustee, representative or 
otherwise. 

The United States is and has ever been the Sole 
Trustee of the per capita due all the Eastern Cherokees 
by Art, 9, Treaty 1846, and the appropriation Act of 
July 2, 1836. 

The Cherokee Nation, through its National Council, 
has never claimed this fund as against the Eastern 
Cherokees, but on the contrary the Cherokee National 
Council did by Act of December 7, 1900, concede the 
right of the Eastern Cherokees to this very fund, and 
declared that if the fund could be collected, it should 
be paid to the Eastern Cherokees exclusively, in the 
following language: 

"Be it further enacted that all moneys which may be 
collected belonging to the $5,000,000 treaty fund of 
1835, shall be paid out per capita when collected to the 
persons entitled thereto, as set forth in the Ninth 
Article of the Treaty of 1846." (Bee. 40, par. 5.) 

The Cherokee National Council never thereafter de-
parted from this expression, which is the latest au-
thorized expression of the Cherokee Nation as a bod} 
politic. 

The Cherokee Nation as Trustee. 

In effect the judgment of the Court of Claims was that 
the judgment should go to the Cherokee Nation, but that 
the fund belonged to the Eastern and Western Chero-
kees. Whether the court regarded the Cherokee Nation 
as a government, a body politic, or as a tribe does not 
clearly appear from the judgment, but it is obvious that 



in some capacity judgment was rendered the Cheroke 
Nation as a representative of the Eastern and 
Cherokees. ~ t e r n 

Neither as a tribe nor as a body politic can the Chero 
kee Nation recover as Trustee of the Eastern Cherokee 
because: > 

First. The Eastern Cherokees have full capacity to 
sue under the jurisdictional act and are representing 
themselves in this controversy. 

Second. The Cherokee Nation could not re 
eeive judgment as Trustee for the Eastern Cherokees 
because the United States is the trustee of the Eastern 
Cherokees under the Appropriation Act of March 2 
1836 and Article Nine of 1846, pledging the fund then 
appropriated to the Eastern Cherokees per capita The 
Eastern Cherokees have not released the United States 
as their trustee and will not do so. 

Third. The Cherokee Nation as our trustee has not 
brought any suit, but denies the trust. 

Fourth. As a body politic it has no standing a s 
suitor in this case. ° 

Moreover, Congress, by the Acts of June 7, 1897 
June 28, 1898 and July 1,1902, has practically abolished 
the Cherokee Nation and has utterly deprived it of the 
capacity to act as trustee for anyone. It is no longer a 
Government; it is an empty name. It has no legisla-
ture; it has no judiciary and its chief is merely a clerk 
to sign allotment deeds. By section 19 of the Act of 
June 28, 1898, Congress forbade the Cherokee Nation 
thereafter to receive funds due to the citizens of that 
Nation but directed that the officers of the United States 
should perform that duty. 

The right or power of the Cherokee Nation to act 
thereafter as Trustee or to receive judgments as such, 
was abolished. 

How can the Cherokee Nation receive judgment under 
such a state of facts? and how can it be allowed to re-
ceive judgment as our trustee? 

The Cherokee Nation as trustee is not entitled to judg-
ment because it has brought no suit as trustee; it is not 
even a claimant as trustee. It denies that it is a trustee. 
Its right or power to act as Trustee is abolished. It 
therefore is not entitled to judgment as trustee. 

Shall an extinct and defunct body politic receive judg-
ment against the Eastern Cherokees as our trustee, when 
it has made no claim; has filed no petition; has denied 
any trust relation, and has attempted to destroy the 
blaim of the Eastern Cherokees; when Congress has ex-
pressly deprived it of the power to act as trustee and 
when the court has been obliged to recognize the United 
States as trustee for funds confessedly due the Cherokee 
tribe in this very case? 

The Eastern Cherokees, being in court with full ca-
pacitv to sue, have established the fact that they are the 
rightful claimant ; that there is no other rightful claim-
ant; that no one can pretend to represent them since 
they have the legal right to represent themselves. They 
therefore humbly prav the court to direct a judgment to 
be entered to the Eastern Cherokees directly for the full 
amount claimed by them of $1,111,284.70, with interest 
at 5 per cent, per annum from June 12,1838, until paid, 
without any deduction on account of attorneys' fees con-
tracted by the Cherokee Nation assuming to be a body 
politic, under contract of January 16, 1903, and subject 
alone to the fees and expenses to be allowed by the Court 
of Claims in pursuance of the Act of March 3, 1903. 
(32 Stats., 996.) 



The Per Capita Fund of the Eastern Cherokees 
Cannot he Charged With the Obligation In-
curred by the Cherokee Nation as a Body 
Politic in this Attempt to Defeat the Eastern 
Cherokees. 

The Eastern Cherokees insist that the per capita fund 
due them by the United States is not chargeable with 
tiie expense of attorneys employed by the so-called Cher-
okee Nation to defeat them of their rights. 

The Cherokee Nation, in this case, has attempted to 
deprive the Eastern Cherokees of the fund in question. 
If the Cherokee Nation had recovered in the contention 
made in its behalf the Eastern Cherokees would have 
been defeated of their rights. As a body politic (if it 
existed), the Cherokee Nation (if not defunct) could 
have exercised its own discretion as to the disposition 
°L! h i s f u n d - J t c o u l d h a v e dissipated it. It could have 
utterly deprived the Eastern Cherokees even those who 
are members of the tribe, of any benefits therefrom. 

Will a Court of Equity allow the claimant, the Cher-
okee Nation, as a body politic, defunct, being defeated 
in its pretensions, nevertheless to tax the fund of the 
Eastern Cherokees with the cost of the attempt to de-
feat the owners of the fund. 

The Cherokee Nation, in this case, has denied auv 
trust relation to the Eastern Cherokes and has sought 
the fund for itself. 

Shall a Trustee who seeks to obtain the trust fund 
for himself, be allowed, when defeated, to charge the 
trust fund with the expense of an attack on the trust? 

The Cherokee Nation has attempted to gain the fund 
for itself. It has denied the right of the Eastern Cher-
okees to recover. If the Eastern Cherokees receive this 

fund they receive it in spite of the Cherokee Nation, 
and in the face of the relentless opposition of counsel 
representing the Cherokee Nation and it would be most 
inequitable that the Eastern Cherokees should not only 
pay the expense of conducting their own suit, but 
should also be required to pay the expense of the suit 
of their antagonists. It would be an entirely new prin-
ciple in law; that the successful suitor should be re-
quired to pay the counsel of his implacable antagonist. 

The Eastern Cherokees therefore insist that their 
per capita be not diminished by virtue of the con-
tract made on behalf of the Cherokee Nation as 
of January 16, 1903, since such contract was not made 
in their interest, but made against their interest and 
to defeat them if possible of their rights. 
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