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WASHINGTON, D . 0 . , May 2 2 , 1 8 9 9 . 

Governor D . H . JOHNSTON, 
Emet, Ind. Ter. 

D E A R SIR : I send you herewith a copy of the opinion 
of the supreme court, in the citizenship cases appealed 
from the Cherokee, Chickasaw, Choctaw and Creek na-
tions. The court encountered, at the outset, the follow-
ing jurisdictional question : Did the act of July 1, 1898, 
which authorized the appeals to the supreme court, re-
strict that court to the decision of the question, whether 
the legislation of congress, affecting citizenship or the al-
lotment of lands in the Indian Territory, was unconsti-
tutional or invalid. 

The court decided this question in the affirmative ; and, 
in obedience to that act, so interpreted, declined to in-
quire whether the decrees of Judges Springer, Clayton 
and Townsend were, or were not, warranted by the facts, 
or by the Indian laws, or by the laws of the United 
States, or by the treaties, or by the principles of law or 
of equity, or by justice or common sense. The court 
held that their decrees could not be reversed unless the 
act of July 1, 1898, authorizing the appeals was uncon-
stitutional or invalid. 

In the determination of the question, whether that act 
was unconstitutional or invalid, the court considered and 
decided seven constitutional questions, as follows : 

1. Were the appeals from the Dawes Commission to 
the courts of Judges Springer, Clayton and Townsend 
constitutional, or valid? This question was decided in 
the affirmative. 
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2. Are tlie courts of Judges Springer, Clayton and 
Townsend parts of the constitutional judiciary of the 
United States ? This question was decided in the neg-
ative. It was held that they were mere legislative courts. 

3. Was the law, authorizing the appeals to the su-
preme court unconstitutional, because an invasion of the 
judicial department of the government, by the legisla-
ture ? This question was decided in the negative, these 
courts not being parts of the judicial department of the 
government. 

4. Was the law, authorizing the appeals, to the su-
preme court unconstitutional, because the decrees ap-
pealed from had become final, before the law was 
enacted ? This question was decided in the negative. 

5. Was the law, which authorized the appeals, uncon-
stitutional, because it permitted the destruction or dis-
turbance of vested rights ? This question was decided in 
the negative. 

6. Were the appeals to the supreme court unconstitu-
tional, because taken from mere legislative courts to a 
constitutional court ? This question was decided in the 
negative. 

These six decisions were favorable to the Indian na-
tions. 

There remained, for decision, a seventh constitutional 
question, on which the final result depended. If that 
question should be decided in favor of the nations, all the 
decrees of Judges Springer, Clayton and Townsend would 
become nullities. If it should be decided against them, 
all those decrees, however unjust, or illegal, or repugnant 
to the treaties, or inconsistent with each other, would re-
main standing beyond reach of the appellate jurisdiction 
of the supreme court. 

The seventh constitutional question was this : Did the 
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constitution of the United States empower congress to 
invest the Dawes Commission and the courts of Judges 
Springer, Clayton and Townsend with jurisdiction to de-
termine who were and who were not citizens of the Indian 
nations ? 

This question was decided in the affirmative. The sub-
stance of the reasoning of the supreme court, on this point, 
seems to be that the constitutional provision, restricting 
the power of congress over the " Indian Tribes " to the 
regulation of commerce with those tribes, is not now ap-
plicable to the Cherokee, Chickasaw, Choctaw, and Creek 
nations, because those nations have ceased to be Indian 
Tribes, in the sense of the constitution, and, as the result 
of legislation, treaties, judicial decisions, and executive 
action, the relation of their people to congress has become 
so closely analogous to that of the people of the territories 
that congress has become practically invested with plenary 
power over the inhabitants of those nations. The decision 
of this seventh constitutional question, coupled with the 
decision of the jurisdictional question above stated, dis-
posed of all the 123 citizenship cases, leaving untouched 
the decrees in all those cases. The astonishing result of 
this attempt of congress, to provide uniform, and jw^ and 
reasonable regulations for Indian citizenship, is that cases, 
in the different nations, based on the same classes of facts, 
are decided in one way in one court, and in exactly the 
opposite way in the other courts. 

For example, Judges Springer and Clayton rejected 
applicants for enrollment, who were non-residents. But 
Judge Townsend enrolled multitudes who were found 
never to have resided in the Chickasaw nation, or even in 
the Indian Territory. Judge Clayton's decree, in the 
Choctaw cases, contains the following paragraphs : 
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1. Absent Mississippi Choctaws are not entitled to enrollment. 
3. All absent Choctaws, who have permanently moved away from the 

nation, and have not returned, are not entitled to enrollment. 

Moreover, in no case, in which a white widow of a white 
husband had married a second white husband, did he en-
roll the second white husband, or his children, or grand-
children, or their husbands or wives. 

Judge Springer's decree, in the Cherokee cases, con-
tains the following paragraph : 

Third. That blood alone is not the test of citizenship in the Cherokee 
nation. That those Cherokees and their descendants, who have separated 
themselves from the nation, and have removed their effects from it, and 
have taken up their residence in any of the states of the Union, have 
ceased to be citizens of the Cherokee nation. And, further, that bona 
fide residence in the nation is essential to citizenship. 

In accordance with this rule, Judge Springer rejected 
all applicants for enrollment who were not residents of 
the Cherokee nation. But Judge Townsend adopted a 
rule exactly opposite to those of Judges Clayton and 
Springer. His decree contains the following paragraph : 

I shall hold that non-resident Choctaws and Chickasaws, who have 
properly filed their application and established their membership, shall 
be admitted to the roll as citizens. 

Applying this rule of decision, Judge Townsend! enrolled 
55 applicants in the case of A. B. Hill et al v. The Chick-
asaw nation, although the master found and reported the 
facts as follows : 

At the time the applicants applied for citizenship they were all non-
residents of the Indian Territory. 

They had all been rejected by the Dawes Commission. 
In the case of T. D. Arnold et al. v. The Chickasaw 

Nation, the master found and reported that 36 of the 60 
applicants were not residents of the Chickasaw nation or 
even of the Indian Territory. In fact, he did not report 
that one of the 60 applicants was a resident of the Chick-
asaw nation ; and yet Judge Townsend enrolled them all. 
They had all been rejected by the Dawes Commission. 

In the case of Daniel McDuffie et al. v. The United 
States, the master reported that— 

The proof of the applicants amounts to little more, if any, than a mere 
family tradition of Indian blood. 

He recommended the rejection of all the applicants. 
They had all been rejected by the Dawes Commission. 
The case, however, was referred to another master, who 
reported as follows : 

I am of the opinion, from the testimony of Simson and Wolfe, and from 
the testimony of the family tradition, that all the applicants herein are 
the legal descendants of the said Nancy Frazier, who was a Chickasaw 
Indian, except the said Elizabeth McDuffie, S. M. Crawford, George 
Jarvis, and Wm. M. McCartey, who are intermarried citizens ; and that 
they are each and all of them entitled to enrollment. 

Accordingly Judge Townsend enrolled twenty-one as 
descendants of Nancy Frazier, and four as husbands or 
wives of her descendants. 

In the case of J. P. Holder et al. v. The Chickasaw 
Nation, the master reported as follows: 

It appears that the said Bledsoe Holder and wife lived in the old Chick-
asaw reservation, in the State of Mississippi, and left the State of Mis-
sissippi, with the other Indians, en route to the Indian Territory ; but 
that they stopped, with their children, in southwest Missouri and remained 
tliere about twenty years ; that they afterwards came into the Indian Ter-
ritory, and finally drifted to the northern border of Texas, and remained 
tliere a number of years. It appears from the evidence that the said 
Bledsoe Holder and Elizabeth Holder and their descendants, who are 
concerned in this application, at all times claimed to be citizens of the 
Chickasaw nation, and that they lived in and about the Chickasaw nation 
from time to time, ever since they came west of the Mississippi river, and 
that they, in fact, have Chickasaw blood in their veins. 

Judge Townsend thereupon added ninety-nine names 
to the roll of Chickasaw citizens, all of whom had been 
rejected by the Dawes Commission. 

Judge Townsend decided that if a white man A, after 
the death of his Chickasaw wife B, married a white woman 
C, and white children were born of this second marriage, 
the white wife C and her white children all became Chick-
asaw citizens, invested with all the rights and privileges of 
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native citizens. He decided further that if, after the death 
of the white man A, his white widow 0 married a second 
white husband D, and white children were born of this 
third marriage, the white man D and the white children of 
C and D all acquired the same vested rights. And finally 
he decided that if the white children of these several 
marriages married white persons, those white persons and 
their children all acquired the same vested rights. In 
accordance with these decisions, he held, in twenty-six of 
the Chickasaw cases, that one hundred and one white 
persons, who were husbands of white wives, wives of 
white husbands, or children of white parents, were citi-
zens of the Chickasaw nation. By this ingenious process 
of devolution one hundred and one names were added to 
the roll of Chickasaw citizens. 

In the three cases of A. B. Roff et al., C. J. McKinney 
et al., and J. H. Brown et al., 32 persons were enrolled by 
Judge Townsend, not one of whom had a drop of Indian 
blood. They were white widowers of the white Bourland 
girls, and their descendants to the third generation, and 
the husbands and wives of those descendants. These 
Bourland girls were not themselves citizens of the Chick-
asaw nation. The supreme court had so decided in Roff 
v. Burney, 168 U. S. 218, 222, in which case the court 
said : 

Matilda Bourland was not a citizen by blood, but one upon whom the 
right of citizenship had been conferred by an act of the Chickasaw legis-
lature. The citizenship, which the Chickasaw legislature could confer, 
it could withdraw. The only restriction upon the power of the Chicka-
saw nation to legislate in respect to its internal affairs, is that such legis-
lation shall not conflict with the constitution or laws of the United States, 
and we know of no provision of such constitution, or laws, which would 
be set at naught by the action of a political community, like this, in with-
drawing privileges of membership in the community once conferred. 
The Chickasaw legislature, by the second act whose meaning is clear 
though its phraseology may not be beyond criticism, not only repealed 
the prior act, but cancelled the rights of citizenship granted thereby, and 
further directed the governor to remove the parties named therein and 
their descendants beyond the limits of the nation. 
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Judge Townsend overruled the supreme court of the 
United States, and held that the second act did not repeal 
the first. 

The following affidavit of Judge Overton Love exhibits 
some of the facts connected with these three remarkable 
cases: 

Before the Honorable Commission to the Five Civilized Tribes. 
In the Matter of the Application for Enrollment of A. B. R O F F et al. 

A ffidavit of Judge Overton Love. 

I N D I A N T E R R I T O R Y , ^ 
Chickasaw Nation.) 
Before me, the undersigned authority, on this day personally appeared 

Overton Love, who, being by me first duly sworn on oath, deposes and 
says that he is a Chickasaw Indian by blood, and emigrated from Missis-
sippi to the Indian Territory in the year 1843 ; that he is 73 years of age ; 
that he was the first speaker of the house of representatives of the first 
legislature of the Chickasaw nation in 1856, and has been connected, 
more or less, with the public affairs of said nation since said date; that 
he has filled the positions of county judge, district judge, representative, 
senator, and delegate to Washington; that he in 1856 and prior thereto 
and until his death was intimately acquainted with "William H. Bourland ; 
that the said William H. Bourland, who was a United States citizen, and 
the father of Nancy, Amanda, Matilda, and Gordentia and the uncle of 
Reece Hannah. These were his children by his first wife, who was a 
United States citizen; that some time in the fifties he married Caroline 
Willis, a Chickasaw citizen, who is yet living; that in the year 1856, at 
the first session of our legislature, William H. Bourland presented an 
application to the legislature, asking that these said children be adopted 
under the constitution as it then existed, so that they might live with 
him while he remained in the Chickasaw nation, the only object being 
that they might have the right of residence and not be ejected by the 
Chickasaw authorities. In accordance with his application the act of 
October 17, 1856, was passed. Some time during the year 1856 the laws 
of the Chickasaw nation, not having been published, became misplaced 
and lost, and at the session of the legislature in 1857 an act was passed 
repealing all the laws enacted in 1856 except those especially adopted by 
the legislature in 1857. The act adopting the children of William H. 
Bourland and his nephew, Reece Hannah, was among those repealed, and 
about that time the said William H. Bourland, having abandoned the idea 
of having them adopted and setting up no claim that they had been 
adopted, left the Chickasaw nation and removed to Texas, where he after-
wards died. I was intimately acquainted with the whole family, and after 
he removed to Texas his three daughters boarded at my house and at-
tended school. From that date until after A. B. Roff had married Matilda 
Bourland and her death in Texas I never heard of any claim being made 
that the said children had been adopted. About that time A. B. Roff 
came to see me to learn whether or not his first wife and her sisters had 
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been adopted, his object being to learn so that he conid move over into 
the Chickasaw uation. I then informed him that they had not been 
adopted except as stated above, but told him that I thought if he wanted 
to move into the Chickasaw nation and would keep quiet—go along and 
attend to his own business—that the Indians would not object to his 
staying in the Chickasaw nation. After that he removed over into the 
Chickasaw nation, and has continued to reside here ever since. I am 
personally acquainted with the facts that at no time after the repeal of 
the law adopting said children said law was published as such in any of the 
books containing the laws of the Chickasaw nation until after the treaty 
of 1866 between the Chickasaw nation and the United States. When this 
treaty was made it became necessary for the Chickasaw nation to revise 
their laws and the constitution. A committee was appointed by the gov-
ernor to codify the laws and amend them and to have the same published, 
after which they were to be voted upon by the people for adoption or re-
jection. Iu about 1868 this election was had. It then developed that 
this convention or committee had had published the old law adopting the 
Bourland heirs, and this, among other laws, was specially mentioned to 
be voted upon by the people for adoption or rejection, and the act adopt-
ing them was rejected by the people, and the governor issued his procla-
mation declaring the result. This was the only act rejected, and by 
some oversight, in 1876, when the laws were published again, it was again 
placed in the published laws. 

Of my own personal knowledge I know nothing further than to say 
that since about 1876 whenever the matter was agitated a little it was by 
some manner suppressed. I will further state that Joseph Brown, who 
married Amanda Bourland, sister to Alva Roff's wife, in about 1870 or 
1871 went to my uncle, Judge Robert Love, and employed him to have 
his right established as an adopted citizen. Upon learning this fact I 
went to him and then to Colonel Bourland and told them that if he in-
sisted on doing this that it would be my duty to tell what I knew about 
how they were adopted and what I have stated above, but that his being 
a friend of mine if he kept quiet he could remain here and I would say 
nothing; whereupon no further action was taken by him. I further 
state that Joe McKinney, who married Gordentia, a sister of Alva Roff's 
wife, about the year 1880, moved into the Chickasaw nation from Texas, 
and settled near me as a neighbor. He frequently talked to me about his 
wife's right, and I explained fully to him, and after living there about 
two years he moved back to Texas. Since then I have known nothing 
further from him. 

OVERTON LOVE. 

Subscribed and sworn to before me on this the 2nd day of October, A. 
D. 1896. 

G. W. ADAMS, 
Notary Public. 

In the consolidated cases of W. H. Burch el aland J. 
W. Howard et al., the master, in his report, does not find 
which, if any, of the applicants were residents of the 
Chickasaw nation ; and yet Judge Townsend enrolled 83 
persons, all of whom had been rejected by the Dawes 
Commission. 
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Sixty-eight Chickasaw citizenship cases were appealed 
from Judge Townsend's court to the supreme court of the 
United States. In these 68 cases Judge Townsend had 
enrolled 660 applicants, all of whom except 58 had been 
rejected by the Dawes Commission, which included four 
eminent lawyers. The following table shows the action 
of the Dawes Commission and of Judge Townsend, in 
each case: 
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No. 469 0 10 No. 492 1 1 No. 515 1 1 
470 0 1 493 1 3 516 1 1 
471 1 1 494 2 7 517 0 83 
472 0 55 495 1 1 518 0 30 
473 0 13 496 1 3 519 0 5 
474 0 1 497 1 3 520 0 99 
475 0 2 498 1 2 521 0 13 
476 0 25 499 7 7 522 0 1 
477 0 10 500 1 1 523 0 11 
478 1 7 501 6 524 1 3 
479 3 6 502 1 7 525 0 10 
480 3 5 503 2 2 526 0 1 
481 2 8 504 2 6 527 0 0 
482 0 8 505 1 4 528 0 9 
483 2 5 506 2 2 529 0 8 
484 0 36 507 1 1 530 0 1 
485 0 60 508 5 5 531 0 15 
486 0 12 509 1 4 532 0 5 
487 0 3 510 1 1 533 0 1 
488 1 4 511 1 7 534 0 2 
489 0 3 512 1 1 535 0 2 
490 1 2 513 4 4 536 0 1 
491 2 2 514 1 1 

16 279 39 79 3 302 

The foregoing examples illustrate the character of Judge 
Townsend's adjudications. Of the 68 appealed Chicka-
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saw cases lie decided 67 against the nation and only one 
(Peery's) in favor of the nation. If he had decided Peery's 
case in favor of Peery, and the other 67 in favor of the 
nation, his decrees would all have stood undisturbed by 
the supreme court; for, under the act of July 1,1898, that 
court found itself without jurisdiction to meddle with any 
of these cases. 

If the judge had enrolled and added to the " Hosea 
Townsend Tribe" all the worthies, who, since he was in-
vested with the judicial ermine, have graced his criminal 
dockets, " without regard to race, color, or previous con-
•dition of servitude," his decrees, if inferior in comeliness, 
would not have been inferior in stability, to those which 
he has in fact rendered. Not even an earthquake could 
have moved them, unless it had happened to open a fissure 
in the federal constitution to swallow them up. 

Very respectfully, 
HALBERT E . PAINE. 

Mr. Chief Justice FULLER delivered the opinion of the 
Court: 

These appeals are from decrees of the United States 
court in the Indian Territor}-, sitting in first instance, ren-
dered in cases pending therein involving the right of various 
individuals to citizenship in some one of the four tribes 
named ; most of them came to that court by appeal from 
the action of the so-called Dawes Commission, though some 
were from decisions of tribal authorities; many questions 
are common to them all; and it will be assumed that in 
all of them the decrees were rendered and the court had 
finally adjourned before the passage of the act of July 1, 
1898, providing for appeals to this court. 

The act of June 10, 1896, provided " that if the tribe, 
or any person be aggrieved with the decision of the tribal 
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authorities or the Commission provided for in this act, it 
or he may appeal from such decision to the United States 
District Court: Provided, however, That the appeal shall 
be taken within sixty days, and the judgment of the court 
shall be final." 

It must be admitted that the words " United States Dis-
trict Court " were not accurately used, as the United States 
Court in the Indian Territory was not a District or Cir-
cuit Court of the United States, (Tn re Mills, 135 U. S. 
263, 268,) and no such court had, at the date of the act, 
jurisdiction therein. But as, manifest^, the appeal was 
to be taken to a United States court having jurisdiction 
in the Indian Territory, and in view of the other terms of 
the act bearing on the immediate subject matter, to say 
nothing of subsequent legislation, it is clear that the 
United States court in the Indian Territory was the court 
referred to. This conclusion, however, may fairly be said 
to involve the rejection of the word " District" as a de-
scriptive term, and reading the provision as granting an 
appeal to the United States court in the Indian Territory, 
the question arises whether the judgments made final by 
the statute are the judgments of that court in the several 
districts delineated by the act of March 18, 1895, or of 
the appellate court therein provided for, which may be 
referred to later on, since it is objected in the outset that 
no appeal from the decisions of the Dawes Commission 
or of the tribal authorities could be granted to any United 
States court; and, furthermore, that, at all events, it was 
not competent for Congress to provide for an appeal from 
the decrees of the United States court in the Indian Ter-
ritory after such decrees had been rendered and the term 
of court had expired, and especially as they were made 
final by the statute. 

As to the first of these objections, conceding the 
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constitutionality of the legislation otherwise, we need 
spend no time upon it, as it is firmly established that 
Congress may provide for the review of the action of 
commissions and boards created by it, exercising only 
quasi judicial powers, by the transfer of their proceedings 
and decisions, denominated appeals for want of a better 
term, to judicial tribunals for examination and determina-
tion de novo; and, as will be presently seen, could cer-
tainly do so in respect of the action of tribal authorities. 

The other objection, though appearing at first blush to 
be more serious, is also untenable. 

The contention is that the act of July 1, 1898, in ex-
tending the remedy by appeal to this court was invalid 
because retrospective, an invasion of the judicial domain, 
and destructive of vested rights. By its terms the act 
was to operate retrospectively, and as to that it may be 
observed that while the general rule is that statutes should 
be so construed as to give them only prospective opera-
tion, yet where the language employed expresses a con-
trary intention in unequivocal terms, the mere fact that 
the legislation is retroactive does not necessarily render 
it void. 

And while it is undoubtedly true that legislatures can-
not set aside the judgments of courts, compel them to 
grant new trials, order the discharge of offenders, or di-
rect what steps shall be taken in the progress of a judicial 
inquiry, the grant of a new remedy by way of review has 
been often sustained under particular circumstances. 
Colder v. Bull, 3 Dallas, 386 ; Sampeyreac v. United 
States, 7 Pet. 222 ; Freeborn v. Smith, 2 Wall. 160 ; Gar-
rison v. New York, 21 Wall. 196 ; Freeland v. Williams, 
131 U. 8. 405 ; Essex Public Road Board v. Skinkle, 140 
U. S, 334. 

The United States court in the Indian Territory is a 
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legislative court and was authorized to exercise jurisdic-
tion in these citizenship cases as a part of the machinery 
devised by Congress in the discharge of its duties in re-
spect of these Indian tribes, and assuming that Congress 
possesses plenary power of legislation in regard to them, 
subject only to the Constitution of the United States, it 
follows that the validity of remedial legislation of this sort 
cannot be questioned unless in violation of some prohibi-
tion of that instrument. 

In its enactment Congress has not attempted to inter-
fere in any way with the judicial department of the Gov-
ernment, nor can the act be properly regarded as destroy -
ing any vested right, since the right asserted to be vested 
is only the exemption of these judgments from review, 
and the mere expectation of a share in the public lands and 
moneys of these tribes, if hereafter distributed, if the ap-
plicants are admitted to citizenship, cannot be held to 
amount to such an absolute right of property that the 
original cause of action, which is citizenship or not, is 
placed by the judgment of a lower court beyond the 
power of re-examination by a higher court, though sub-
sequently authorized by general law to exercise juris-
diction. 

This brings us to consider the nature and extent of 
the appeal provided for. We repeat the language of the 
act of July 1, 1898, as follows : 

Appeals shall be allowed from the United States courts in the Indian 
Territory direct to the Supreme Court of the United States to either 
party, in all citizenship cases, and in all cases between either of the Five 
Civilized Tribes and the United States involving the constitutionality or 
validity of any legislation affecting citizenship, or the allotment of lands, 
in the Indian Territory, under the rules and regulations governing ap-
peals to said court in other cases: Provided, That appeals in cases de-
cided prior to this act must be perfected in one hundred and twenty 
days from its passage ; and in cases decided subsequent thereto, within 
sixty days from final judgment; but in no such case shall the work ot' the 
Commission to the Five Civilized Tribes be enjoined or suspended by 
any proceeding in, or order of, any court, or of any judge, until after 
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final judgment in the Supreme Court of the United States. In cases of 
appeals, as aforesaid, it shall be the duty of the Supreme Court to ad-
vance such cases on the docket and dispose of the same as early as pos-
sible. 

This provision is not altogether clear, and we there-
fore inquire what is its true construction ? Was it the in-
tention of Congress to impose on this court the duty of 
re-examining the facts in the instance of all applicants 
for citizenship, who might appeal; of construing and 
applying the treaties with, and the constitutions and laws, 
the usages and customs, of the respective tribes; of re-
viewing their action through their legislative bodies, and 
the decisions of their tribal courts, and commissions ; and 
of finally adjudicating the right of each applicant under 
the pressure of the advancement of each case on the 
docket to be disposed of as soon as possible ? Or, on the 
other hand, was it the intention of Congress to submit to 
this court only the question of the constitutionality or 
validity of the legislation in respect of the subject matter? 
We have no hesitation in saying that in our opinion the 
appeal thus granted was intended to extend only to the 
constitutionality or validity of the legislation affecting 
citizenship or the allotment of lands in the Indian 
Territory. 

Two classes of cases are mentioned: (1) Citizenship 
cases. The parties to these cases are the particular 
Indian tribe and the applicant for citizenship. (2) Cases 
between either of the Five Civilized Tribes and the 
United States. Does the limitation of the inquiry to the 
constitutionality and validity of the legislation apply to 
both classes? We think it does. 

It should be remembered that the appeal to the United 
States court for the Indian Territory under the act of 
1896 was in respect of decisions as to citizenship only, 
and that in those cases the jurisdiction of the Dawes 
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Commission and of the court was attacked on the ground 
of the unconstitutionality of the legislation. The deter-
mination of that question was necessarily in the mind of 
Congress in providing for the appeal to this court, and it 
cannot reasonably be supposed that it was intended that 
the question should be reopened in cases between the 
United States and the tribes. And yet this would be the 
result of the use of the words " affecting citizenship " in 
the qualification, if that qualification were confined to the 
last named cases. The words cannot be construed as 
redundant and rejected as surplusage, for they can be 
given full effect, and it cannot be assumed that they tend 
to defeat, but rather that they are in effectuation of, the 
real object of the enactment. It is true that the pro-
vision is somewhat obscure, although if the comma after 
the words " all citizenship cases" were omitted, or if a 
comma were inserted after the words " the United States," 
that obscurity would practically disappear, and the rule 
is well settled that, for the purpose of arriving at the true 
meaning of a statute, courts read with such stops as are 
manifestly required. Hammock v. Loan and Trust Com-
pany, 105 U. S. 77, 84; United States v. Lachtr, 134 U. S. 
624, 628 ; United States v. Oregon &c. Railroad Company, 
164 U. S. 541. 

On any possible construction, in cases betweeen the 
United States and an Indian tribe, no appeal is allowed, 
unless the constitutionality or validity of the legislation 
is involved; and it would be most unreasonable to attrib-
ute to Congress an intention that the right of appeal 
should be more extensive in cases between an Indian 
tribe and an individual applicant for citizenship therein. 

Reference to prior legislation as to appeals to this court 
from the United States court in the Indian Territory con-
firms the view we entertain. 
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By section five of the judiciary act of March 3, 1891, 
(26 Stat. 826, c. 517,) as amended, appeals or writs of 
error might be taken from the District and Circuit Courts 
directly to this court in cases in which the jurisdiction of 
the court was in issue; of conviction of a capital crime ; 
involving the construction or application of the Constitu-
tion of the United States; and in which the constitution-

' ality of any law of the United States, or the validity or 
construction of any treaty made under its authority, was 
drawn in question. 

By section six, the Circuit Courts of Appeals established 
by the act were invested with appellate jurisdiction in all 
other cases. 

The thirteenth section read: "Appeals and writs of 
error may be taken and prosecuted from the decisions of 
the United States court in the Indian Territory to the 
Supreme Court of the United States, or to the Circuit 
Court of Appeals in the Eighth Circuit, in the same man-
ner and under the same regulations as from the Circuit 
or District C o u r t s of the United States, under this act." 

The act of March 18, 1895, provided for the appoint-
ment of additional judges of the United States court in 
the Indian Territory and created a Court of Appeals with 
such superintending control over the courts in the In-
dian Territory as the Supreme Court of Arkansas pos-
sessed over the courts of that State by the laws thereof; 
and the act also provided that " writs of error and appeals 
from the final decisions of said appellate court shall be 
allowed, and may be taken to the Circuit Court of Ap-
peals for the Eighth Judicial Circuit in the same manner 
and under the same regulations as appeals are taken from 
the Circuit Courts of the United States," which thus in 
terms deprived that court of jurisdiction of appeals from 
the Indian Territory trial court under section 13 of the 

act of 1891. Prior to the act of 1895, the United States 
court in the Indian Territory had no jurisdiction over cap-
ital cases, but by that act its jurisdiction was extended to 
embrace them. And we held in Brovm v. United States, 
171 U. S. 631, that this court had no jurisdiction over 
capital cases in that court, the appellate jurisdiction in 
such cases being vested in the appellate court in the In-
dian Territory. Whether the effect of the act of 1895 
was to render the thirteenth section of the act of 18lJl 
wholly inapplicable need not be considered, as the judg-
ments of the United States court in the Indian Territory 
in these citizenship cases were made final in that court by 
the act of 1896, and this would cut off an appeal to this 
court, if any then existed, whether the finality spoken of 
applied to the judgments of the trial court or of the ap-
pellate court. And when by the act of July 1, 1898, it 
was provided that " appeals shall be allowed from the 
United States courts in the Indian Territory direct to the 
Supreme Court of the United States, . . . under the 
rules and regulations governing appeals to said court in 
other cases," the legislation taken together, justifies the 
conclusion that the distribution of jurisdiction made by 
the act of March 3, 1891, was intended to be observed, 
namely, that cases falling within the classes prescribed in 
section five should be brought directly to this court, and 
all other cases to the appellate court, whose decision, as 
the legislation stands, would in cases of the kind under 
consideration be final. We do not think, however, that 
the analogy goes so far, in view of the terms of the act of 
1898, that in cases brought here the whole case would be 
open to adjudication. The matter to be considered on 
the appeal, like the appeal itself, was evidently intended 
to be restricted to the constitutionality and validity of the 
legislation. The only ground on which this court held 
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itself to be authorized to consider the whole merits of the 
case upon an appeal from the Circuit Court of the United 
States in a case in which the constitutionality of a law of 
the United States was involved, under section 5 of the act 
of March 3, 1891, c. 517, was because of the express limi-
tation in another part of that section of appeals upon the 
question of jurisdiction; and there is no kindred limita-
tion in the act now before us. Horner v. United States, 
143 U. S. 570, 577. The judgments of the court in the 
Indian Territory were made final, and appeals to this 
court were confined, in our opinion, to the question of 
constitutionality or validity only. 

Was the legislation of 1896 and 1897, so far as it 
authorized the Dawes Commission to determine citizen-
ship in these tribes, constitutional? If so, the courts 
below had jurisdiction on appeal. 

It is true that the Indian tribes were for many years 
allowed by the United States to make all laws and regu-
lations for the government and protection of their persons 
and property, not inconsistent with the Constitution and 
laws of the United States; and numerous treaties were 
made by the United States with those tribes as distinct 
political societies. The policy of the Government, how-
ever, in dealing with the Indian Nations was definitively 
expressed in a proviso inserted in the Indian appropria-
tion act of March 3, 1871, (16 Stat. 544, 566, c. 120,) to 
the effect: 

" That hereafter no Indian nation or tribe within the 
territory of the United States shall be acknowledged or 
recognized as an independent nation, tribe, or power with 
whom the United States may contract by treaty : Pro-
vided, further, That nothing herein contained shall be 
construed to invalidate or impair the obligation of any 
treaty heretofore lawfully made and ratified with any 
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such Indian nation or tribe," which was carried forward 
into section 2079 of the Revised Statutes, which reads : 

SEC. 2079. No Indian nation or tribe within the territory of the United 
States shall be acknowledged or recognized as an independent nation, 
tribe or power with whom the United States may contract by treaty; but 
no obligation of any treaty lawfully made and ratified with any such 
Indian nation or tribe prior to March third, eighteen hundred and 
seventy-one, shall be hereby invalidated or impaired. 

The treaties referred to in argument were all made and 
ratified prior to March 3, 1871, but it is " well settled 
that an act of Congress may supersede a prior treaty and 
that any questions that may arise are beyond the sphere 
of judicial cognizance, and must be met by the political 
department of the Government." Thomas v. Gay, 169 
U. S. 264, 271, and cases cited. 

As to the general power of Congress we need not re-
view the decisions on the subject, as they are sufficiently 
referred to by Mr. Justice Harlan in Cherokee Nation v. 
Kansas Railway Company, 135 U. S. 641, 653, from 
whose opinion we quote as follows : 

The proposition that the Cherokee Nation is sovereign iu the sense 
that the United States is sovereign, or in the sense that the several 
States are sovereign, and that that nation alone can exercise the power 
of eminent domain within its limits, finds no support in the numerous 
treaties with the Cherokee Indians, or in the decisions of this court, or in 
the acts of Congress defining the relations of that people with the United 
States. From the beginning of the Government to the present time, 
they have been treated as "wards of the nation," " in a state of pupilage," 
" dependent political communities," holding such relations to the general 
Government that they and their country, as declared by Chief Justice 
Marshall in Cherokee Nation v. Georgia, 5 Pet. 1, 17, ' ' are considered by 
foreign nations, as well as by ourselves, as being so completely under the 
sovereignty and dominion of the United States, that any attempt to ac-
quire their lands, or to form a political connection with them, would be 
considered by all as an invasion of our territory and an act of hostility." 
It is true, as declared in Worcester v. Georgia, 6 Pet. 515, 557. 569, that 
the treaties and laws of the United States contemplate the Indian Terri-
tory as completely separated from the States and the Cherokee Nation as 
a distinct community, and (in the language of Mr. Justice McLean in the 
same case, p. 583,) that " in the executive, legislative and judicial branches 
of our Government we have admitted, by the most solemn sanction, the 
existence of the Indians as a separate and distinct people, and as being 
vested with rights which constitute them a state, or separate community." 
But that falls far short of saying that they are a sovereign State, with no 
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superior within the limits of its territory. By the treaty of New Echota, 
1835, the United States covenanted and agreed that the lands ceded to 
the Cherokee Nation should at no future time, without their consent, be 
included within the territorial limits or jurisdiction of any State or 
Territory, and that the Government would secure to that nation " the 
right by their national councils to make and carry into effect all such 
laws as they may deem necessary for the government of the persons and 
property within their own country, belonging to their people or such 
persons as have connected themselves with them ; " and, by the treaties 
of Washington, 1846 and 1866, the United States guaranteed to the 
Cherokees the title and possession of their lands, and jurisdiction over 
their country. Revision of Indian Treaties, pp. 65, 79, 85. But neither 
these nor any previous treaties evinced any intention, upon the part of 
the Government, to discharge them from their condition of pupilage or 
dependency, and constitute them a separate, independent, sovereign 
people, with no superior within its limits. This is made clear by the 
decisions of this court, rendered since the cases already cited. In United 
States v. Rogers, 4 How. 567, 572, the court, referring to the locality in 
which a particular crime had been committed, said: " I t is true that it 
is occupied by the tribe of Cherokee Indians. But it has been assigned 
to them by the United States as a place of domicile for the tribe, and 
they hold and occupy it with the consent of the United States, and 
under their authority. . . . We think it too firmly and clearly 
established to admit of dispute that the Indian tribes, residing within 
the territorial limits of the United States, are subject to their authority." 
In United States v. Kagama, 118 U. S. 375, 379, the court, after observ-
ing that the Indians were within the geographical limits of the United 
States, said : " The soil and the people within these limits are under the 
political control of the Government of the United States, or of the States 
of the Union. There exist within the broad domain of sovereignty but 
these two. . . . They were, and always have been, regarded as 
having a semi-independent position when they preserved their tribal 
relations ; not as States, not as nations, not as possessed of the full 
attributes of sovereignty, but as a separate people, with the power of 
regulating their internal and social relations, and thus far not brought 
under the laws of the Union or of the State within whose limits they 
resided. . . . The power of the General Government over these 
remnants of a race once powerful, now weak and diminished in numbers, 
is necessary to their protection, as well as to the safety of those among 
whom they dwell. It must exist in that Government, because it has 
never existed anywhere else, because the theater of its exercise is within 
the geographical limits of the United States, because it has never been 
denied, and because it alone can enforce its laws on all the tribes." The 
latest utterance upon this general subject is in Glioctaw Nation v. United 
States, 119 U. S. 1, 27, where the court, after stating that the United 
States is a sovereign nation limited only by its own Constitution, said: 
" On the other hand, the Choctaw Nation falls within the description in 
the terms of our Constitution, not of an independent State or sovereign 
nation, but of an Indian tribe. As such, it stands in a peculiar relation 
to tbe United States. It was capable under the terms of the Constitution 
of entering into treaty relations with the Government of the United 
States, although, from the nature of the case, subject to the power and 
authority of the laws of the United States when Congress should choose, 
as it did determine in the act of March 3, 1871, embodied in section 2079 
of the Revised Statutes, to exert its legislative power." 
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Such being the position occupied by these tribes, (and 
it has often been availed of to their advantage,) and the 
power of Congress in the premises having the plenitude 
thus indicated, we are unable to perceive that the legisla-
tion in question is in contravention of the Constitution. 

By the act of June 10, 1896, the Dawes Commission 
was authorized " to hear and determine the application 
of all persons who may apply to them for citizenship in 
said nations, and after such hearing they shall determine 
the right of such applicant to be so admitted and enrolled," 
but it was also provided : 

That in determining all such applications said Commission shall 
respect all laws of the several nations or tribes, not inconsistent with the 
laws of the United States, and all treaties with either of said nations or 
tribes, and shall give due force and effect to the rolls, usages, and customs 
of each of said nations or tribes : And provided further, That the rolls of 
citizenship of the several tribes as now existing are hereby confirmed, and 
any person who shall claim to be entitled to be added to said rolls as a 
citizen of either of said tribes, and whose right thereto has either been 
denied or not acted upon, or any citizen who may within three months 
from and after the passage of this act desire such citizenship, may apply 
to the legally constituted court or committee designated by the several 
tribes for such citizenship, and such court or committee shall determine 
such application within thirty days from the date thereof. 

The act of June 7,1897, declared that the Commission 
should— 
continue to exercise all authority heretofore conferred on it by law to 
negotiate with the Five Tribes, and any agreement made by it with any one 
of said tribes, when ratified, shall operate to suspend any provisions of this 
act if in conflict therewith as to said nation : Provided, That the words 
" rolls of citizenship," as used in the act of June tenth, eighteen hundred 
and ninety-six, making appropriations for current and contingent ex-
penses of the Indian Department and fulfilling treaty stipulations with 
various Indian tribes for the fiscal year ending June thirtieth, eighteen 
hundred and ninety-seven, shall be construed to mean the last authenti-
cated rolls of each tribe which have been approved by the council of the 
nation, and the descendants of those appearing on such rolls, and such 
additional names and their descendants as have been subsequently added, 
either by the council of such nation, the duly authorized courts thereof, 
or the Commission under the act of June tenth, eighteen hundred and 
ninety-six. And all other names appearing upon such rolls shall be open 
to investigation by such Commission for a period of six months after the 
passage of this act. And any name appearing on such rolls and not con-
firmed by the act of June tenth, eighteen hundred and ninety-six, as 
herein construed, may be stricken therefrom by such Commission where 
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the party affected shall have ten days' previous notice that said Commis-
sion will investigate and determine the right of such party to remain 
upon such roll as a citizen of such nation : Provided, also, That any one 
whose name shall be stricken from the roll by such Commission shall 
[have] the right of appeal, as provided in the act of June tenth, eighteen 
hundred and uinety-six. 

That on and after January first, eighteen hundred and ninety-eight, 
all acts, ordinances, and resolutions of the council of either of the afore-
said Five Tribes passed shall be certified immediately upon their passage 
to the President of the United States and shall not take effect, if disap-
proved by him, or until thirty days after their passage : Provided, That 
this act shall not apply to resolutions for adjournment, or any acts, or reso-
lutions, or ordinances in relation to negotiations with commissioners 
heretofore appointed to treat with said tribes. 

We repeat that in view of the paramount authority of 
Congress over the Indian tribes, and of the duties im-
posed on the Government by their condition of depend-
ency, we cannot say that Congress could not empower the 
Dawes Commission to determine, in the manner provided, 
who were entitled to citizenship in each of the tribes and 
make out correct rolls of such citizens, an essential pre-
liminary to effective action in promotion of the best inter-
ests of the tribes. It may be remarked that the legisla-
tion seems to recognize, especially the act of June 27, 
1898, a distinction between admission to citizenship merely 
and the distribution of property to be subsequently made, 
as if there might be circumstances under which the right 
to a share in the latter would not necessarily follow from 
the concession of the former. But in any aspect, we are 
of opinion that the constitutionality of these acts in 
respect of the determination of citizenship cannot be suc-
cessfully assailed on the ground of the impairment or 
destruction of vested rights. The lands and moneys of 
these tribes are public lands and public moneys, and are 
not held in individual ownership, and the assertion by 
any particular applicant that his right therein is So vested 
as to preclude inquiry into his status involves a contra-
diction in terms. 

The judgments in these cases were rendered before the 
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passage of the act of June 27, 1898, commonly known as 
the Curtis act, and necessarily the effect of that act was 
not considered. As, however, the provision for an appeal 
to this court was made after the passage of the act, some 
observations upon it are required, and, indeed, the infer-
ence is not unreasonable that a principal object intended 
to be secured by an appeal was the testing of the consti-
tutionality of this act, and that may have had controlling 
weight in inducing the granting of the right to such ap-
peal. 

The act is comprehensive and sweeping in its character, 
and notwithstanding the abstract of it in the statement 
prefixed to this opinion, we again call attention to its pro-
visions. The act gave jurisdiction to the United States 
courts in the Indian Territory in their respective districts 
to try cases against those who claimed to hold lands and 
tenements as members of a tribe and whose membership 
was denied by the tribe, and authorized their removal 
from the same if the claim was disallowed; and provided 
for the allotment of lands by the Dawes Commission 
among the citizens of any one of the tribes as shown by 
the roll of citizenship when fully completed as provided 
by law, and according to a survey also fully completed ; 
and " that if the person to whom an allotment shall have 
been made shall be declared, upon appeal as herein pro-
vided for, by any of the courts of the United States in or 
for the aforesaid Territory, to have been illegally accorded 
rights of citizenship, and for that or any other reason de-
clared to be not entitled to any allotment, he shall be 
ousted and ejected from said lands." 

The act further directed, as to the Cherokees, that the 
Commission should " take the roll of Cherokee citizens of 
eighteen hundred and eighty, not including freedmen, as 
the only roll intended to be confirmed by this and preced-
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ing acts of Congress, and to enroll all persons now living 
whose names are found on said roll, and all descendants 
born since the date of said roll to persons whose names 
are found thereon ; and all persons who have been en-
rolled by the tribal authorities who have heretofore made 
permanent settlement in the Cherokee Nation whose par-
ents, by reason of their Cherokee blood, have been lawfully 
admitted to citizenship by the tribal authorities, and who 
were minors when their parents were so admitted; and 
they shall investigate the right of all other persons whose 
names are found on any other rolls and omit all such as 
may have been placed thereon by fraud or without au-
thority of law, enrolling only such as may have legal right 
thereto, and their descendants born since such rolls were 
made, with such intermarried white persons as may be 
entitled to citizenship under Cherokee laws." And that 
the Commission should make a roll of Cherokee freedmen, 
in compliance with a certain decree of the Court of Claims ; 
and a roll of all Choctaw freedmen entitled to citizenship 
under the treaties and laws of the Choctaw Nation, and all 
their descendants born to them since the date of the 
treaty; and a roll of Chickasaw freedmen entitled to any 
rights or benefits under the treaty of 1866, and their de-
scendants ; and a roll of all Creek freedmen, the roll made 
by J. W. Dunn, under the authority of the United States, 
prior to March 14, 1867, being confirmed, and the Com-
mission being directed to enroll all persons now living 
whose names are found on said roll, and their descend-
ants, with " such other persons of African descent as may 
have been rightfully admitted by the lawful authorities of 
the Creek Nation." * 

The Commission was authorized and directed to make 
correct rolls of the citizens by blood of all the tribes 
other than the Clierokees, " eliminating from the tribal 

rolls such names as may have been placed thereon by 
fraud or without authority of law, enrolling such only as 
may have lawful right thereto, and their descendants born 
since such rolls were made, with such intermarried white 
persons as may be entitled to Choctaw and Chickasaw cit-
izenship under the treaties and laws of said tribes." 

It was also provided that " no person shall be enrolled 
who has not heretofore removed to and in good faith set-
tled in the nation in which he claims citizenship." 

The Commission was authorized to make the rolls de-
scriptive of the persons thereon, so that they might be 
thereby identified, and to take a census of each of said 
tribes, " or to adopt any other means by them deemed 
necessary to enable them to make such rolls; " and it was 
declared that " the rolls so made, when approved by the 
Secretary of the Interior, shall be final, and the persons 
whose names are found thereon, with their descendants 
thereafter born to them, with such persons as may inter-
marry according to tribal laws, shall alone constitute the 
several tribes which they represent." 

The act provided further for the resubmission of the 
two agreements, with certain specified modifications, that 
with the Clioctaws and Chickasaws, and that with the 
Creeks, for ratification to a popular vote in the respective 
nations, and that if ratified, the provisions of these agree-
ments so far as differing from the act should supersede it. 
The Choctaw and Chickasaw agreement was accordingly 
so submitted for ratification August 24, 1898, and was 
ratified by a large majority, but whether or not the agree-
ment with the Creeks was ratified does not appear. 

The twenty-sixth section provided that, after the pas-
sage of the act, " The laws of the various tribes or nations 
of Indians shall not be enforced at law or in equity by 
the courts of the United States in the Indian Territory;" 



26 

and the twenty-eighth section, that after July 1, 1898, all 
tribal courts in the Indian Territory should be abolished. 

The agreement with the Choctaw and Chickasaw tribes 
contained a provision continuing the tribal government, 
as modified, for the period of eight years from March 4, 
1898; but provided that it should "not be construed to 
be in any respect an abdication by Congress of power at 
any time to make needful rules and regulations respect-
ing said tribes." 

For reasons already given we regard this act in general 
as not obnoxious to constitutional objection, but in so 
holding we do not intend to intimate any opinion as to 
the effect that changes made thereby, or by the agree-
ments referred to, may have, if any, on the status of the 
several applicants, who are parties to these appeals. 

The elaborate opinions of the United States Court in 
the Indian Territory by Springer, J., Clayton, J., and 
Townsend, J., contained in these records, some of which 
are to be found in the report of the Commissioner of In-
dian Affairs for 1898, page 479, consider the subject in 
all its aspects, and set forth the various treaties, tribal 
constitutions and laws, and the action of the many tribal 
courts, commissions and councils which assumed to deal 
with it, but we have not been called on to go into these 
matters, as our conclusion is that we are confined to the 
question of constitutionality merely. 

As we hold the entire legislation constitutional, the 
result is that all the 

Judgments must be affirmed. 

Mr. Justice W H I T E and Mr. Justice MCKENNA dissented 
as to the extent of the jurisdiction of this court only. 


