
245 
I N T H E ' 

C o u r t o f C l a t m s o f tfee ® m t e t s S t a t e s 

No. K-544. 

T H E CHICKASAW NATION, Plaintiff, 

v. 
T H E UNITED STATES, Defendant. 

PLAINTIFF'S MOTION FOR A NEW TRIAL. 
Now comes the Chickasaw Nation, plaintiff, by its 

Attorney of Record, and moves this Honorable Court 
to vacate the judgment entered herein on January 8, 
1945, dismissing the petition in the above entitled 
cause, and thereupon grant plaintiff a new trial for 
the reasons and in the particulars hereinafter set 
forth. 

The Court erred in holding as its conclusions of law: 
1. That the plaintiff is not entitled to recover from 

defendant on plaintiff's first, fourth, fifth, eighth, tenth, 
eleventh, twelfth, thirteenth, fourteenth, fifteenth and 
sixteenth claims herein presented. 

2. That the ward has the burden of proving the 
correctness of the items excepted to in the guardian's 
account, and that if the ward cannot do so, it is not 
entitled to judgment against the guardian for the items 
questioned. 
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3. That the guardian need not keep full, accurate 

and strict accounts of its handling of the ward's prop-
erty; and that if it does not do so, the presumptions 
are not against the guardian, but in its favor. 

4. That when the ward excepts to items in the ac-
count of the guardian, the ward, and not the guardian, 
has the burden of explaining the credits claimed by 
the guardian to the satisfaction of the Court before 
judgment can be rendered in favor of the ward. 

5. That when the ward excepts to items in the ac-
count of the guardian, the Court can properly assume 
that the items questioned were correct, in the absence 
of any explanation by the guardian, and thus resolve 
all presumptions in favor of the guardian and against 
the ward. 

That the Court erred in failing to hold: 
6. That the guardian is in duty bound to keep clear 

and accurate accounts, and if he does not do so the 
presumptions are all against him, and all doubts on 
the accounting are resolved against him. 

7. That the guardian has the burden of proving the 
credits claimed by him in the accounting with his ward, 
and if the credits are not clear, or if he has lost the 
records, all doubts are resolved against him, and in 
favor of the ward. 

8. That the issues in an accounting case between the 
guardian and ward are framed by the guardian's ac-
count and the ward's exceptions thereto. 

9. That when a guardian is so negligent in keeping 
its records so that it is unable to determine definitely 
how much of its ward's moneys were disbursed for the 
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ward's benefit, the guardian has not sustained the bur-
den of proving that a credit is due him. 

10. That when the guardian disburses its ward's 
money for purposes other than for the benefit of its 
ward, the guardian is entitled to credit only in the 
amount it can show that the ward actually benefited 
from such disbursements. 

11. That when the United States disbursed Chicka-
saw moneys during the Civil War period for Indian 
refugees other than Chickasaw Indian refugees, and 
cannot show by its records how much of said moneys 
were disbursed for Chickasaw refugees, the United 
States is not entitled to credit for such disbursements. 

12. That an entry showing an amount of shortage 
of a disbursing officer's account of Chickasaw moneys, 
appearing on a balanced statement of the guardian's 
accounting to its ward, and taken into consideration 
in balancing said statement, is prima facie evidence 
of the extent of said shortage. 

13. That a judgment against the United States for 
an unauthorized disbursement from Chickasaw tribal 
funds would not be a gratuity offset against the Chicka-
saw Nation under the Act of August 12, 1935, 49 Stat. 
571, 596. 

14. That an amount expended from tribal funds is 
not to be construed as a gratuity under the terms of 
the Act of August 12, 1935. 

15. That the Court erred in failing to find and desig-
nate the particular items of gratuity offsets used to 
cancel the Government's total liability in this case, 
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under tlie views expressed in Seminole Nation 
United States, 316 U. S. 286, 308-309. 

Respectfully submitted, 

T H E CHICKASAW NATION, 
Plaintiff, 

B y P A U L M . NIEBELL, 
Its Attorney of Record. 

Of Counsel: 

W I L L I A M A . CORNISH. 

BRIEF. 
In its decision of January 8,1945, the Court in effect 

held generally as follows: 
1. That the ward has the burden of proving the items 

excepted to in the guardian's account, and that if 
the ward cannot do so, it is not entitled to 
judgment against the guardian. 

2. That the guardian does not have to keep full, accu-
rate and strict accounts of its handling of the 
ward's property; and that if it does not do so, the 
presumptions are not against the guardian, but in 
its favor. 

3. That when the ward excepts to items in the ac-
count of the guardian, the ward, and not the 
guardian, has the burden of explaining the credits 
claimed by the guardian to the satisfaction of the 
Court before judgment can be rendered in favor 
of the ward. 

4. That when the ward excepts to items in the ac-
count of the guardian, the Court can properly 
assume that the items questioned were correct in 
the absence of any explanation by the guardian, 
and thus resolve all presumptions in favor of the 
guardian and against the ward. 

We submit that the principles of law governing an 
accounting between the guardian and ward are all in 
conflict with, and exactly the reverse of, the above 
holdings of the Court. 

Let us review briefly the applicable rules governing 
an accounting between the guardian and the ward. 

In Bogart, Trusts and Trustees, Vol. 4, Sec. 962, pp. 
2783-2784, 2785-2786: 

" T o keep an accurate account is one of the pri-
mary duties of a trustee. The general rule of law 
applicable to a trustee burdens him with the duty 
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of showing that the account which he renders and 
the expenditures which he claims to have made 
were correct, just and necessary. # * * He is bound 
to keep clear and accurate accounts, and if he does 
not the presumptions are all against him, obscuri-
ties and doubts being resolved adversely to him. 

* * * 
"The principal penalty usually stated to apply 

to a trustee who fails to keep proper records of his 
trust is that 'all presumptions are against him' on 
his accounting, or that 'all doubts on the account-
ing are resolved against him.' * * * " 

# * # 

" * * * If he [trustee] claims that he made pay-
ments to creditors or cestuis, these disbursements 
are disputed, and the trustee has no written evi-
dence to substantiate his position due to a faulty 
record system, the court will tend to disallow the 
item. Had the trustee performed his duty by tak-
ing receipts or vouchers, he could have made a 
clear case for the disbursements. His failure to 
present such evidence casts suspicion on the claim 
and renders the court unwilling to hold that he 
has borne the burden of proving the payment by a 
preponderance of the evidence." 

* * # 

" I f the trustee claims that he kept an account 
but that he has lost it, it has been held that he 
must bear the burden of proving the payments 
which he alleges were shown by the book, and that 
doubts will be resolved against him." 

In the footnote at page 2787, it is stated at follows: 
" I t is well settled that when a fiduciary relation 

is shown to exist, and property or property inter-
ests have been intrusted to an agent or trustee, 
the burden is thrown upon such agent intrusted 
to render an account and to show that all his trust 

duties have been fully performed, and the manner 
in which they have been performed. It is assumed 
that the agent or trustee has means of knowing 
and does know what the principal or cestui que 
trust cannot know, and is bound to reveal the en-
tire truth. * * * It is not necessary in such a case 
as this that the plaintiff should show that there 
will be something found due to her on the account-
ing. That fact can never be known with certainty 
until the account has been taken. The right to 
this accounting results from the facts that the 
fiduciary relation has been created and assumed 
by the agent or trustee, and that the principal or 
cestui que trust is not informed and does not 
know what has been done with reference to the 
property or property interests confided to the 
agent or trustee. Frethey v. Durant, 48 N. Y. S. 
839, 24 App. Div. 58, 61, 62." 

Bogert further states (pp. 2819-2820, 2835): 
" I t is elementary that the cestuis and other 

interested parties should be given an opportunity 
to examine the account and object to any 
item. * * * " 

* * * 

"The issues are framed by the account and the 
objections thereto." 

* # # 

"The burden is on the accounting trustee to 
prove to the satisfaction of the court the merit 
of all claims for credit which he makes." 

See also the Restatement of the Law of Trusts, by 
the American Law Institute, Vol. 1, Sec. 172, pp. 445-
446. 

To avoid the application of the above rules the Court 
must deny that a fiduciary relationship exists between 
the United States and its dependent Indian ward. 
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Sucli a holding would be contrary to the holdings of 
the Supreme Court in many cases, including the Creek 
Case, 295 U. S. 103, 109, 110, and the Seminole Case, 
316 U. S. 286, 296-297. 

Thus it is well established that the burden of proof 
is upon the guardian to render strict account, and if 
he cannot do so, the presumptions are all against him; 
and that the guardian must prove affirmatively the 
credits it claims. 

In holding that the ward has the burden of proof, 
the Court state (Op. 31): 

"The burden is upon the plaintiff to prove its 
case. While the jurisdictional act waives the 
'lapse of time,' it does not thereby shift the bur-
den of proof to the defendant, nor does the juris-
dictional act by its terms excuse the absence of 
proof by the plaintiff." 

Wre agree with the Court that the jurisdictional act 
does not of itself shift the burden of proof to defen-
dant, even though it does waive the statutes of limita-
tions. Plaintiff did not so contend in this court. The 
jurisdictional act merely provides a forum for the 
adjudication of the legal and equitable claims of plain-
tiff. However, the jurisdictional act contemplated the 
use of applicable legal and equitable principles in the 
settlement of the plaintiff's claims, and the Court is 
bound by them. The above quoted principles applica-
ble to an accounting between the guardian and ward 
clearly establish that the burden of proof is upon the 
guardian, and not upon the plaintiff, the ward. There-
fore, it is not the jurisdictional act which shifts the 
burden to defendant, the guardian, but under the 
applicable principles of equity the guardian has this 
burden in an accounting case. 

A failure of the Court to apply the above quoted 
principles of law to this case has led to the errors 
herein set forth and commented upon below. 

The First Claim. 
The plaintiff claims that the defendant failed to 

fulfill its obligation to pay to plaintiff goods in the 
amount of $3,000.00 annually, as required by the 
Treaty of July 15, 1794, during the following periods 
and in the following amounts: 

(a) 1794-1797 $10,500.00 
(b) 1798-1811 42,000.00 
(c) 1812-1852 10,722.19 

(a) 
The Court denied recovery of the amount claimed 

during the period 1794-1797, for the following reasons 
(Op. 30-31): 

<<# * # rj-̂ -g treaty or agreement is not in evi-
dence and neither the original nor copy thereof 
can be located. Its existence is evidenced only by 
a reference thereto in various appropriation acts 
and in them it appears sometimes as an 'agree-
ment,' other times as a 'treaty'. By these various 
appropriations it appears that the obligation the 
Government assumed was the payment to the 
plaintiff of an annuity of $3,000 in goods" 

' ' Without knowledge of the terms of the treaty 
or agreement, it may not be said that Congress 
violated them by making no appropriations 
sooner than it did. Hence, the claim of $10,500, 
for the last half of the year 1794 and for the years 
1795, 1796, and 1797 is without support and can-
not be allowed.'' 



254 
This holding of the Court assumes that the plaintiff 

is at fault for the fact that this treaty is not in evi-
dence. It was in the sole custody of the defendant, 
the guardian, and through its own neglect has been lost 
or is not now available. However, we have the obli-
gations of the government under this treaty clearly 
set forth in the Act of February 25, 1799, 1 Stat, 619, 
that the United States pay the Chickasaw Nation 
$3,000 annually in goods. 
_ Applying the above principles of law to this situa-

tion, we must presume all doubts against the guardian, 
because of its own negligence in losing or misplacing 
this treaty, and take the view most favorable to the 
ward. 

Clearly the Court erred in failing to give plaintiff 
judgment for the $10,500 claimed during the above 
period. 

(b) 
The Court held that a showing of the guardian that 

during the years 1798, 1799 and 1800, 1805-1811, goods 
were forwarded from the War Department storehouse 
in Philadelphia, Pennsylvania, for the Chickasaw Na-
tion, without any other evidence that these goods were 
received and delivered to the Chickasaw Nation, would 
be sufficient evidence of payment of this annuity dur-
ing these years. 

The Court also held that the mere showing that dur-
ing the years 1801, 1802, 1803, and 1804, the records of 
defendant showed that defendant purchased annuity 
goods for various tribes, including plaintiff, without 
showing the shipment of any goods to the Chickasaw 
Nation, and without showing how much was allocated 
to plaintiff, would defeat the plaintiff's claim for the 
$3,000 annuity for these years. 
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In denying recovery to plaintiff the Court said (Op. 

31-32): 

"For the years 1798, 1799, and 1800 goods of 
the annuity values were forwarded from the War 
Department storehouse in Philadelphia for the 
Chickasaw Nation. It must be presumed that they 
were received in due course. To require the de-
fendant to prove affirmatively that the goods were 
received (the proof of this late date would have to 
be documentary) would place an impossible bur-
den where it does not rightfully belong. * * * " 

" I t must also be presumed that the goods for-
warded were paid for out of the appropriations 
made in fulfillment of the supposed treaty or 
agreement. The Government's accounts are not 
complete in that respect, but it may not be 
assumed that the Government paid for the goods 
without appropriation. Counsel do not invite 
attention to any other appropriations. 

"For the years 1801, 1802, 1803, and 1804 the 
records disclose purchase by the defendant of an-
nuity goods for various tribes, including the plain-
tiff, but do not show how much was allocated to 
the plaintiff. Unless this allocation is known, the 
shortage, if any, in the goods annuity of $3,000 
cannot be ascertained. The accounts show no 
shortage for which judgment may be given." 

"For the period 1805 to 1811, inclusive, the 
same remarks are applicable as for the period 
1798 to 1800, inclusive, and there can be no re-
covery. ' ' 

We submit that in the light of the above citations, 
the presumptions are all against the guardian, and not 
in its favor; and that the burden is upon the guardian 
to show that these goods were actually received, if it 
is to receive credit for these payments. 

It is well settled that the trustee has the burden 
of proving the credits claimed by him. Talbot v. 
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Automobile Identification Underwriters, 43 S. W. (2d) 
220, 221 •Smith v. Tolversen, 252 N. W. 423, 425; Flor-
ida Fruit Canners v. Walker, 90 F. (2d) 753, 758; 
Smith v. Robinson, 83 N. J. Eq. 384, 90 A. 1063. 

The Court states that to require defendant, the 
guardian to prove affirmatively that the ward actually 
got the goods, would place an impossible burden upon 
the guardian, and therefore it shifts the "impossible 
burden" on the ward. In this the Court clearly is in 
error, for the guardian and not the ward has the duty 
of keeping the accounts of the trust. 

It is well settled that if the trustee loses his ac-
counts, he must bear any resulting damage, Benbow v. 
Benbow, 157 So. 512, 519; and the difficulty in making 
proof of expenses and disbursements by the trustee 
is no reason why the rule of strict accountability 
should be relaxed. Bennett v. Weber, 154 N. E. 105, 
110; 323 111. 283. 

The holdings in the above cases clearly show that 
the holding of the court is in error, and that plaintiff 
should have been given judgment under the circum-
stances in this case. 

Fourth Claim. 
The Court denied recovery to plaintiff for the 

amount of $3,859.42, representing the difference be-
tween the amount defendant was required to disburse 
under Supplementary Article II of the Treaty of May 
24, 1834, 7 Stat. 450, 456, and the amount actually 
spent. This treaty provision required the defendant 
to appropriate and apply under direction of the Secre-
tary of War, the amount of $3,000 per annum for 15 
years for the education of children as the seven per-
sons named in the treaty to which this provision was a 

supplement, and their successors, with the approval of 
the agent, would from time to time select and recom-
mend. The total obligation of the United States under 
this treaty provision was $45,000. This amount was 
appropriated by Congress, but defendant disbursed 
$41,140.58 only, leaving an underdisbursement of 
$3,859.42, which plaintiff claims herein. 

The amount of this treaty obligation was definite, 
and the treaty required that all of the $45,000 be dis-
bursed for education. The court found that "There is 
no evidence of record as to selection and recommenda-
tion of children for education" (Op. 7). This is true. 
However, there was no evidence presented by defen-
dant to show that the persons authorized to make the 
selection had refused to select or recommend the chil-
dren. As this money was to be applied under direc-
tion of the Secretary of War, we submit that it was 
his duty to see that the provisions of the treaty were 
carried out. 

We submit that under this set of facts, the United 
States is not excused for its failure to fulfill this treaty 
obligation. As consideration for the treaty plaintiff 
was entitled to have the whole $45,000 disbursed for 
the purpose of education. In the absence of any show-
ing that plaintiff was in the least at fault for this fail-
ure, plaintiff believes that it is entitled to judgment 
for the $3859.42 underdisbursement. 

Fifth Claim. 
The court has denied recovery on the claim of plain-

tiff for the amount of $237,384.09 of Chickasaw tribal 
moneys disbursed during the Civil War period for 
refugee Indians other than Chickasaw refugees. These 
moneys belonged solely to the Chickasaw Nation. The 



254 
record shows that $18,000 was derived from appro-
priations by the United States to fulfill the treaty of 
July 15, 1794 with the Chickasaw Nation, and 
$219,384.09 was derived from sales of Chickasaw lands 
and income from Chickasaw investments, under the 
Treaty of May 24, 1834, 7 Stat. 450 (Op. 9). 

The defendant's accounting for the disbursement 
of the above Chickasaw moneys shows that $4,156.95 
thereof were disbursed "to Chickasaw and other In-
dians", and that the balance of the $237,384.09 was 
disbursed "to Indians not designated", or " to Indians 
other than Chickasaws" (Op. 9). The Court finds as 
follows (Op. 9 ) : 

"There is no record of the amount of disburse-
ment that was for the benefit solely of Chickasaw 
refugees." 

In denying recovery of this claim the Court states 
(Op. 34): 

" * * * The accounts do show that Chickasaw 
refugees received some benefit from these dis-
bursements, but how much the accounts do not 
disclose. 

" * * * HOWt much in the instant case was ex-
pended for the benefit of Chckasaw refugees we 
do not know. Were it now held definitely that 
funds of one tribe should not have been expended 
for the benefit of refugees of another tribe, we 
would still be unable to ascertain the amount of 
judgment to be given. For the Chickasaw refu-
gees have received some benefit from the distri-
bution, and it was held in the Seminole case that 
a distribution was authorized by the Act of July 
5, 1862. Recovery, if any, could be had only of 
the balance, and that balance is unknown.'' 
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In effect the Court holds that because there is no way 

of determining from the guardian's records how much 
of the ward's money was disbursed for the benefit of 
the ward, the ward cannot recover this money. The 
Court has overlooked the fact that the defendant had 
the sole control over the disbursement of these Chicka-
saw moneys, and was in duty bound to keep accurate 
accounts of the disposition of these moneys; and that 
if the defendant neglected to keep strict account of 
these expenditures the plaintiff is not at fault, 

We submit that the holding of the Court is in con-
flict with the established principles of law governing 
an accounting between a guardian and ward, which 
cast the burden upon the guardian to render a strict 
account to its ward, and to prove that it is entitled to 
the credits it claims. We have set forth these princi-
ples above, and submit that the Court erred in fail-
ing to apply them with respect to this claim. 

Eighth and Fourteenth Claims. 
In its eighth claim plaintiff sought to recover 

$4,494.87 disbursed by defendant from Chickasaw 
funds without authority of law (Op. 14-15, 36-37). The 
Court allowed recovery for $671.64, and denied recov-
ery for the balance of the amount claimed. 

In the fourteenth claim plaintiff sought to recover 
$2,749.43 disbursed by defendant from Chickasaw 
funds, without authority of law, for exchange fees 
(Op. 20, 39). 

The Court denied recovery of these claims on the 
ground that if judgment were given the amount would 
constitute a gratuity under the Act of August 12, 1935, 
49 Stat. 571, 596. 
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The Court erred in this holding because the Act of 

1935 specifically provided that "the funds appropri-
ated and expended from tribal funds shall not be con-
strued as gratuities". As these amounts claimed were 
illegally expended from tribal funds a judgment for 
them clearly would not constitute a gratuity under the 
Act of 1935. 

Tenth Claim. 
The plaintiff claimed an amount of $6,585.92 as a 

shortage in the accounts of one of defendant's officers 
disbursing Chickasaw funds (Op. 15-16). The defen-
dant's accounting report shows that the total short-
age was $31,568.21. By Act of August 30, 1852, 10 
Stat. 41, 43, Congress appropriated $24,982.29 of the 
$31,568.21, and said $24,982.29 was restored to the 
Chickasaw funds. No restoration was made of the 
$6,585.92 claimed by plaintiff. 

The Court denied recovery for the reason (Op. 38): 
"In the absence of proof of the amount of the 

defalcation, aside from the entry of $31,568.21, it 
cannot be said that Congress appropriated less 
than the net actual loss. We have the judgment 
of Congress against an accounting entry, and no 
recovery can be had. * * * " 

On page 229 of the defendant's accounting report, 
and on the balance sheet of the fund "Carrying into 
effect treaty with Chickasaws" is shown the shortage 
in the total amount of $31,568.21. This is a balanced 
accounting statement of this fund and if the total 
shortage had been less than the $31,568.21 set forth, 
and account could not have been balanced out. Thus 
we have positive evidence that the shortage could have 
been no less than the $31,568.21 stated in the account. 

In the absence of any proof by defendant of a compro-
mise settlement, we submit that on the above evidence 
plaintiff is entitled to recover the amount of $6,585.92, 
which had not been restored to this Chickasaw fund. 

Eleventh, Twelfth, Thirteenth, Fifteenth and Sixteenth 
Claims. 

These claims of plaintiff were made for various 
amounts of Chickasaw tribal moneys shown by the de-
fendant's accounting as having been transferred to 
the funds of other tribes (Finding 14, Op. 16-18), or 
deposited to the funds of other tribes (Findings 15-16, 
Op. 18-20), or disbursed for other tribes (Finding 18, 
Op. 21-22), without a showing of any authority or 
other explanation by defendant indicating that such 
entries were proper. 

The plaintiff questioned these items as errors appa-
rent on the face of the account. The defendant, the 
guardian, failed to offer any explanation or show any 
authority for transferring, or depositing Chickasaw 
tribal funds to funds of other tribes, or for disbursing 
Chickasaw moneys for Indians other than Chickasaws. 
Notwithstanding this failure of the defendant the 
Court denied recovery to plaintiff for these items. 

In denying recovery on plaintiff's eleventh claim 
the Court stated (Op. 38): 

"The finding states the absence of proof and 
this lack precludes recovery. The items were ad-
justments in the accounts. To readjust them re-
quires more information than the accounting 
affords. Presumably there was reason for making 
the adjustments and at this time to readjust the 
accounting might conceivably reintroduce errors 
that the adjustments were designed to correct," 
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Similar reasons were given for denying recovery 

to plaintiff on its twelfth, thirteenth, fifteenth and six-
teenth claims (Op. 38-39). 

We submit that when items claimed by the guardian 
as credits, which show on the face of the account that 
error may have been made, and these items are ques-
tioned by the ward, the Court cannot assume their 
correctness in the absence of proof from the guardian, 
that such credits were proper. The rule is that the 
presumptions are all in favor of the ward and against 
the guardian. The Court has reversed the rule and 
held that the presumptions are against the ward and 
in favor of the guardian. 

Gratuity Offsets. 
In its allowance of gratuity offsets the Court has 

referred to the case of the Chickasaw Nation v. The 
United States and the Choctaw Nation, Docket No. 
K-334, in this Court, wherein the Court found that 
gratuity offsets in the amount of $69,920.39 were ex-
pended by the United States for the benefit of the 
Chickasaw Nation, and incorporated the facts found 
with respect to these gratuities by reference in this 
case. As the judgment in the case at bar amounted 
to $22,858.78, we believe that under the decision of 
the Supreme Court in Seminole Nation v. United 
States, 316 U. S. 286, 308-309, the Court should have 
found and designated the particular items of gratuity 
offsets used by the Court to cancel the Government's 
total liability in this case. 
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Conclusion. 

For the reasons set forth above the plaintiff re-
quests that the Court grant it a new trial with respect 
to the matters above enumerated. 

Respectfully submitted, 

T H E CHICKASAW NATION, 
Plaintiff, 

B y P A U L M . NIEBELL, 
Its Attorney of Record. 

Of Counsel: 

W I L L I A M A . CORNISH. 


