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T H E C H I C K A S A W N A T I O N , PLAINTIFF 

v. 
T H E U N I T E D STATES, DEFENDANT 

DEFENDANT'S BRIEF 

STATEMENT 

This action consists of some fifty-odd separate 
items or claims arising from independent circum-
stances although they are alleged in but four-
teen paragraphs in plaintiff's third amended 
petition and are made the basis of only twelve 
requested findings of fact by plaintiff. 

The claims asserted in paragraphs I X and 
X I I I of plaintiff's third amended petition are 
neither made subjects of plaintiff's requested 
findings nor discussed in plaintiff's brief. In 
view of recent decisions of this Court and of the 
Supreme Court, defendant assumes that these 
claims have been abandoned.1 

1 Seminole Nation v. United States, 316 U. S. 286; Chicka-
saw Nation v. United States, K-336, decided Dec. 1, 1941, 
reversed with directions to dismiss Mar. 8, 1943. 
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The issues upon which most of plaintiff's 

claims are to be determined are almost entirely 
issues of fact. For that reason defendant has 
undertaken in its objections to plaintiff's 
requested findings and in defendant's requested 
findings to fully and fairly inform the Court of 
all facts which are material in the determination 
of plaintiff's claims. 

ARGUMENT 

PLAINTIFF'S FINDING I I I ( R . 1 8 - 1 9 ) 
(DEFENDANT'S FINDING I I ( R . 1 0 3 ) ) 

Claim under alleged treaty of 1794 

Plaintiff asserts a claim in the sum of $63,-
222.19 based upon the alleged failure of defend-
ant to pay to plaintiff goods to the amount of 
$3,000 annually as required under the terms of 
an alleged treaty between the United States and 
the Chickasaw Nation of July 15, 1794. 

If such a treaty was executed there is no record 
showing that it was ratified or what the under-
takings of the parties were. The only direct 
statement in evidence that the parties entered 
into an undertaking whereby the United States 
was to pay $3 ,000 annually in goods to the Cliick-
asaws is found in an Appropriation Act of Feb-
ruary 25, 1799, 1 Stat. 619, entitled, "An Act 
making appropriations for defraying the expenses 
which may arise in carrying into effect certain 
treaties with Indians." No record of either the 
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execution or ratification of such a treaty can be 
found in any of the places of official record—nor, 
for that matter, has any record thereof been 
found anywhere else. No copy of the alleged 
document has been produced nor has any evi-
dence of any of its terms been produced except 
for the Appropriation Act above mentioned 
which refers to an agreement to pay goods to the 
amount of $3,000 annually. 

It follows that there has been a failure of proof, 
even assuming that the existence and ratification 
of a treaty could be proved by means other than 
official records. The lack of a record itself raises 
a presumption against ratification, for it is to be 
presumed that the Congressional Journals were 
properly kept. 

On the other hand, the fact that there was no 
ratification is clearly shown by the language of the 
Appropriation Act of February 25, 1799, 1 Stat, 
618, 619, which referred to the Chickasaw under-
taking as follows: 

An agreement made and entered into 
with the chiefs of the Chickasaw Nation, in 
Philadelphia, on the Fifteenth of July, One 
Thousand Seven Hundred and Ninety-
four, to pay to the said Nation goods to 
the amount of $3,000 annually. 

In that Act each of the undertakings between the 
United States and other Indian Tribes are specifi-
cally called "treaties" but the undertaking with 



warded from Philadelphia for the Chicka-
saw Nation of Indians during the years 
listed: 

Year Value of 
goods Remarks 

$3,000.00 
3,000.00 
3,000.64 
6,000. 45 
3,000.16 
3,002.89 
3,000.44 
3, 000. 56 
3,000.03 

Annuity for 1798. 
Annuity for 1799. 
Annuity for 1800. 
Annuity for 1805-06. 
Annuity for 1807. 
Annuity for 1808. 
Annuity for 1809. 
Annuity for 1810. 
Annuity for 1811. 

$3,000.00 
3,000.00 
3,000.64 
6,000. 45 
3,000.16 
3,002.89 
3,000.44 
3, 000. 56 
3,000.03 

Annuity for 1798. 
Annuity for 1799. 
Annuity for 1800. 
Annuity for 1805-06. 
Annuity for 1807. 
Annuity for 1808. 
Annuity for 1809. 
Annuity for 1810. 
Annuity for 1811. 

$3,000.00 
3,000.00 
3,000.64 
6,000. 45 
3,000.16 
3,002.89 
3,000.44 
3, 000. 56 
3,000.03 

Annuity for 1798. 
Annuity for 1799. 
Annuity for 1800. 
Annuity for 1805-06. 
Annuity for 1807. 
Annuity for 1808. 
Annuity for 1809. 
Annuity for 1810. 
Annuity for 1811. 

$3,000.00 
3,000.00 
3,000.64 
6,000. 45 
3,000.16 
3,002.89 
3,000.44 
3, 000. 56 
3,000.03 

Annuity for 1798. 
Annuity for 1799. 
Annuity for 1800. 
Annuity for 1805-06. 
Annuity for 1807. 
Annuity for 1808. 
Annuity for 1809. 
Annuity for 1810. 
Annuity for 1811. 

$3,000.00 
3,000.00 
3,000.64 
6,000. 45 
3,000.16 
3,002.89 
3,000.44 
3, 000. 56 
3,000.03 

Annuity for 1798. 
Annuity for 1799. 
Annuity for 1800. 
Annuity for 1805-06. 
Annuity for 1807. 
Annuity for 1808. 
Annuity for 1809. 
Annuity for 1810. 
Annuity for 1811. 

$3,000.00 
3,000.00 
3,000.64 
6,000. 45 
3,000.16 
3,002.89 
3,000.44 
3, 000. 56 
3,000.03 

Annuity for 1798. 
Annuity for 1799. 
Annuity for 1800. 
Annuity for 1805-06. 
Annuity for 1807. 
Annuity for 1808. 
Annuity for 1809. 
Annuity for 1810. 
Annuity for 1811. 

$3,000.00 
3,000.00 
3,000.64 
6,000. 45 
3,000.16 
3,002.89 
3,000.44 
3, 000. 56 
3,000.03 

Annuity for 1798. 
Annuity for 1799. 
Annuity for 1800. 
Annuity for 1805-06. 
Annuity for 1807. 
Annuity for 1808. 
Annuity for 1809. 
Annuity for 1810. 
Annuity for 1811. 

$3,000.00 
3,000.00 
3,000.64 
6,000. 45 
3,000.16 
3,002.89 
3,000.44 
3, 000. 56 
3,000.03 

Annuity for 1798. 
Annuity for 1799. 
Annuity for 1800. 
Annuity for 1805-06. 
Annuity for 1807. 
Annuity for 1808. 
Annuity for 1809. 
Annuity for 1810. 
Annuity for 1811. 

$3,000.00 
3,000.00 
3,000.64 
6,000. 45 
3,000.16 
3,002.89 
3,000.44 
3, 000. 56 
3,000.03 

Annuity for 1798. 
Annuity for 1799. 
Annuity for 1800. 
Annuity for 1805-06. 
Annuity for 1807. 
Annuity for 1808. 
Annuity for 1809. 
Annuity for 1810. 
Annuity for 1811. 

$3,000.00 
3,000.00 
3,000.64 
6,000. 45 
3,000.16 
3,002.89 
3,000.44 
3, 000. 56 
3,000.03 

Annuity for 1798. 
Annuity for 1799. 
Annuity for 1800. 
Annuity for 1805-06. 
Annuity for 1807. 
Annuity for 1808. 
Annuity for 1809. 
Annuity for 1810. 
Annuity for 1811. 

Attention is invited to the fact that, of 
the sum of $3,000 listed in the foregoing 
tabulation as the annuity for 1798, $750 
was diverted as a payment to a Chicka-
saw chief, an explanation of which is 
covered by a note on page 5972 of Journal 
L of the Accountant's Office (now on file 
in the General Accounting Office), which 
reads as follows: 

"For this amount paid George Colbert 
a Chickasaw chief per statement M being 
for negroes stolen from him by the Chero-
kees & which is to be deducted from the 
annuity of the Chickasaw Nation agreeably 
to an order of the Chickasaw Nation of 
the 4 June 1797 & of the recommendation 
of the President of the United States." 

Attention is also invited to the fact that 
no annuities are listed in the foregoing 
tabulation for the years 1801 to 1804. 
An examination of the aforementioned 
records fails to disclose any shipment of 
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goods from Philadelphia for the Chicka-
sawT Nation of Indians for said years; how-
ever, said examination does disclose the 
purchase of certain annuity goods by the 
Purveyor of Supplies and delivery of same 
to the Military Storekeeper at Philadelphia, 
for distribution as annuities to various 
Indian tribes, including the Chickasaws, in 
the following amounts for the years set 
out: 

Year Value of 
goods Remarks 

1801 $31,308.90 
23,406. 73 
25,914. 23 
31,810. 29 

Annuity for 1801. 
Annuity for 1802. 
Annuity for 1803. 
Annuity for 1804. 

1802. 
$31,308.90 
23,406. 73 
25,914. 23 
31,810. 29 

Annuity for 1801. 
Annuity for 1802. 
Annuity for 1803. 
Annuity for 1804. 

1803 . . . . 

$31,308.90 
23,406. 73 
25,914. 23 
31,810. 29 

Annuity for 1801. 
Annuity for 1802. 
Annuity for 1803. 
Annuity for 1804. 1804.. 

$31,308.90 
23,406. 73 
25,914. 23 
31,810. 29 

Annuity for 1801. 
Annuity for 1802. 
Annuity for 1803. 
Annuity for 1804. 

$31,308.90 
23,406. 73 
25,914. 23 
31,810. 29 

Annuity for 1801. 
Annuity for 1802. 
Annuity for 1803. 
Annuity for 1804. 

The foregoing goods were purchased 
from moneys appropriated in fulfillment of 
various agreements and treaties with the 
Indians northwest of the Ohio, the Six 
Nations, Chickasaws, Cherokees, and 
Creeks. 

So it appears that for the fourteen years, 1798 
to 1811, the goods were purchased for the purpose 
of meeting the requirements of the appropriation 
acts. No complaint is shown to have been made 
by plaintiff that the goods were not delivered. 
After a lapse of 123 years it will be presumed 
that the plaintiff received the benefit of the ap-
propriations. 

For the period 1812 to 1852, both inclusive, of 
$123,000 appropriated $112,277.81 is shown to 
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have been disbursed for the benefit of the plaintiff 
(Kept. G. A. O., pp. 33-44). Therefore plaintiff 
is entitled to recover the sum of $10 ,722 .19 on this 
claim and no more. 

PLAINTIFF'S FINDINGS I V AND Y ( R . 1 9 - 2 0 ) ( D E -
FENDANT'S FINDINGS I I I AND I V ( R . 1 0 6 - 1 0 7 ) ) 

Claims under Article III, treaty of 1816, 7 Stat. 150, and 
Article III, treaty of 1818, 7 Stat. 192 

Defendant concedes plaintiff is entitled to re-
cover on the facts set out in plaintiff's requested 
findings IV and V in the sum of $2,000 and 
$1,000 respectively. 

PLAINTIFF'S FINDING V I ( R . 2 1 ) (DEFENDANT'S 

FINDING V ( R . 1 0 7 ) ) 

Claims under Supplemental Article II, treaty of May 24, 
1834, 7 Stat. 540 

By Supplemental Article II of the treaty be-
tween the United States and the Chickasaw 
Nation of May 24, 1834, the defendant consented 
to appropriate $3,000 for fifteen years to be ap-
plied by the Secretary of War for the education 
of "such children male and female or either, as 
the seven persons named in the treaty * * * 
and their successors with the approval of the 
agent, from time to time may select and recom-
mend." 

Appropriations were made during the years 
1835 to 1 8 4 8 of the total sum of $ 4 5 , 0 0 0 for the 
purpose of carrying out this treaty obligation. 
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Plaintiff asserts a claim for $9,000 on the ground 

that of the moneys appropriated only $36,000 was 
applied to that purpose. In commenting upon 
this treaty provision in the report of the General 
Accounting Office it is said (p. 218) : 

In addition to the aforesaid amounts of 
$32,000 and $4,000 disbursed for educational 
purposes under the two appropriations 
mentioned in the preceding paragraph, the 
sum of $5,140.58 was disbursed by the 
United States for the education of Chicka-
saw children during the years 1835 and 1836 
under the appropriation "education of 
Indian youths." 

Thus it appears that the fiscal officers' accounts 
covering the period involved are incomplete, but 
that $36,000 of the moneys appropriated was dis-
bursed for education of Chickasaw children and 
that during the years 1835 and 1836, being the 
first two years of the 15-year period, $5,140.58 was 
disbursed for education on account of the Supple-
mental Article II of the treaty. 

It is defendant's contention that no recovery 
may be had on this claim because the record fails 
to show that the parties who were required by the 
treaty provision to "select and recommend" the 
particular children who should receive the benefit 
of the money appropriated did so "select and 
recommend." This is clearly a condition which 
must be shown to have been performed and, more-
over, that the facilities furnished were not 
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sufficient to educate tliose designated and who pre-
sented themselves for education. Sioux Tribe of 
Indians v. United States, 84 C. Cls. 16, cert, den., 
302 U. S. 740. 

PLAINTIFF'S FINDING V I I ( R . 2 1 - 2 2 ) (DEFENDANT'S 

FINDING V I ( R . 1 0 9 ) ) 

Annuities used for support of refugees 

During the period from 1862 to 1866, of the 
moneys appropriated to pay Chickasaw annuities 
accruing under various treaties, $237 ,384 .09 was 
used for the support of refugee Indians who had 
been driven from their homes in the Indian Ter-
ritory on account of their friendship to the 
Government. Plaintiff asserts a claim for that 
amount. 

The use of plaintiff's funds for the support of 
refugees was authorized by the Joint Resolution of 
February 22, 1862, 12 Stat. 641, and the Appro-
priation Acts of July 5, 1862, 12 Stat. 512, 528, 
March 3, 1863, 12 Stat. 774, 793, June 25, 1864, 13 
Stat. 161, 180, and March 3, 1865, 13 Stat. 541, 562. 

The Chickasaw Nation entered into a treaty 
with the Confederate States on July 12, 1861, and 
thereupon its relations with the Government of 
the United States were broken off. Some of the 
Chickasaws remained loyal to the Government of 
the United States and for that reason were forced 
to abandon their homes and take refuge in the 
State of Kansas (Repts. Commr. Ind. Affrs. 1863, 
p. 303 , 1864, p. 3 1 3 ) . 
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On April 28, 1866, a treaty was made between 

the United States and the Chickasaw and Choc-
taw Nation, 14 Stat. 769. Article X of that treaty 
is as follows: 

The United States reaffirms all obliga-
tions arising out of treaty stipulations or 
acts of legislation with regard to the Choc-
taw and Chickasaw nations, entered into 
prior to the late rebellion, and in force at 
that time, not inconsistent herewith; and 
further agrees to renew the payment of all 
annuities and others moneys accruing under 
such treaty stipulations and acts of legisla-
tion, from and after the close of the fiscal 
year ending on the thirtieth of June, in 
the year eighteen hundred and sixty-six. 
[Italics supplied.] 

By this stipulation the United States reaffirmed 
all obligations of treaties which were not incon-
sistent with the treaty of 1866. But with respect 
to annuities the United States agreed to renew 
the payment of only those annuities under the 
prior treaties which would accrue from and after 
the close of the fiscal year ending June 30, 1866. 

If it had been the intention of the parties to 
the treaty that all annuities which had accrued 
during the fiscal years 1862 to 1866 would be paid, 
then that part of the article following the semi-
colon after the word "herewith" is meaningless. 

In other words, by this treaty stipulation the 
United States agreed to renew the payment of 
annuities which would accrue under the former 
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treaties from and after June 30, 1866. Of course 
the stipulations of the former treaties to pay an-
nuities to the Tribe which had accrued during 
the period from 1862 to June 30, 1866, were in-
consistent with the stipulation contained in the 
treaty of 1866. 

In view of the fact that during the period in-
volved, that is, 1862 to 1866, appropriations had 
been annually made to carry into effect the treaty 
obligations to pay these annuities the stipulation 
of the treaty of 1866 also provided that payments 
of moneys accruing under acts of legislation from 
and after June 30, 1866, would be renewed. This 
part of the stipulation was obviously intended for 
the purpose of defeating whatever right, vested 
or otherwise, the Chickasaws may have in the 
money so appropriated, and thereafter used for 
the support of the refugees. 

Moreover, the word "reaffirms" as used in the 
treaty stipulation does not have the meaning of 
"reestablishes." What is meant is that the obli-
gations of the prior treaties are made obligations 
of the instant treaty (1866) in the sense that they 
are included therein and made a part thereof. 

In order that the Court may have a part of the 
history of the negotiations leading up to making 
of the treaties between the Chickasaw Nation and 
the United States of 1865 and 1866, the attention 
of the Court is invited to the report of the Com-
missioner of Indian Affairs for the year 1865. 
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On page 482 of the report it appears that the 
Chairman of the Commission upon the part of 
the United States, in addressing the meeting of 
the delegates who had been appointed by the In-
dian Tribes to negotiate a treaty, made the 
following statement: 

Brothers: We are instructed by the 
President to negotiate a treaty or treaties 
with any or all of the nations, tribes, or 
bands of Indians in the Indian territory, 
Kansas, or of the plains west of the Indian 
territory and Kansas. 

The following named nations and tribes 
have by their own acts, by making treaties 
with the enemies of the United States at 
the dates hereafter named, forfeited all 
right to annuities, lands, and protection by 
the United States. 

The different nations and tribes having 
made treates with the rebel government are 
as follows, viz: The Creek nation, July 10, 
1861; Choctaws and Chickasaws, July 12, 
1861; Seminoles, August 1, 1861; Shawnees, 
Delawares, Wichitas and affiliated tribes 
residing in leased territory, August 12, 
1861; the Comanches of the Prairie, August 
12, 1861; the Great Osages, October 21, 
1861; the Senecas, Senecas and Shawnees 
(Neosho agency), October 4, 1861; the Qua-
paws, October 4, 1861; the Cherokees, Octo-
ber 7, 1861. 

By these nations having entered into 
treaties with the so-called Confederate 
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States, and the rebellion being now ended, 
they are left without any treaty whatever 
or treaty obligations for protection by the 
United States. 

Under the terms of the treaties with the 
United States, and the law of Congress 
of July 5, 1862, all these nations and tribes 
forfeited and lost all their rights to an-
nuities and lands. The President, however, 
does not desire to take advantage of or 
enforce the penalties for the unwise actions 
of these nations. 

The President is anxious to renew the 
relations wThich existed at the breaking out 
of the rebellion. 

So it appears that the plaintiff Indians were 
advised prior to the making of the treaties that 
defendant considered that they had forfeited all 
right to annuities wThich had accrued during the 
war period. Moreover, the record fails to show 
that plaintiff has at any time prior to the filing 
of this action demanded or requested that the 
annuities be paid. 

Defendant submits that Article X of the treaty 
of 1866 (supra) did not restore plaintiff's right 
in the annuities which had been used for the sup-
port of refugees, but on the other hand the parties 
agreed that only such annuities as wTould accrue 
subsequent to the end of the fiscal year ending 
June 30,1866, would be paid. 
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PLAINTIFF'S FINDING V I I I ( E . 2 2 ) 

(DEFENDANT'S FINDING Y I I ( K . I l l ) ) 

Payments to mineral trustee 

Plaintiff asserts a claim in the sum of $42,-
586.11 based upon the fact that payments of the 
salary of plaintiff's mineral trustee, who was 
charged with the duty of looking after plaintiff's 
interests in coal and asphalt mining lands and 
deposits, exceeded one-fourth of the combined 
salaries of the mineral trustees of the Chickasaw 
and Choctaw Nations, that is, that the Chickasaw 
Nation was charged with more than one-fourth 
of the expenses incident to the management of 
their joint tribal property. 

Unless plaintiff is unacquainted with the pro-
visions of the Atoka Agreement of April 23, 1897, 
ratified by the Act of June 28, 1898, 30 Stat. 495, 
510, it is inconceivable that the claim for the years 
prior to 1925 would be asserted. The agreement 
contained a provision which is in part as follows: 

Such coal and asphalt mines as are now 
in operation, and all others which may 
hereafter be leased and operated, shall be 
under the supervision and control of two 
trustees, who shall be appointed by the 
President of the United States, one on the 
recommendation of the Principal Chief of 
the Choctaw Nation, who shall be a Choctaw 
by blood, whose term shall be for four 
years, and one on the recommendation of 
the Governor of the Chickasaw Nation, who 
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ing in any one year for the respective Tribe the 
amount expended for the scholastic year ending 
June 30, 1905. 

Plaintiff's assertion that for the scholastic year 
ending June 30, 1905, the total amount expended 
to defray the expenses of the schools of the Chick-
asaw Nation was $20,871.88 is based upon a show-
ing in the report of the General Accounting Office 
at page 555, from which it in fact appears that 
defendant disbursed from plaintiff's funds during 
the fiscal year 1905 the sum of $17,566.59 in pay-
ment of Chickasaw school warrants from earlier 

T - — -

years, and that the insignificant sum of $3,305.29 
was used for designated school purposes. 

In view of the fact that the warrants which are 
included in plaintiff's "yardstick" are shown to 
have been issued prior to the scholastic year end-
ing June 30, 1905, plaintiff might as well have 
asserted that the total expenditure for the scho-
lastic year 1905 was $3,305.29, and made that 
amount the "yardstick." 

As a matter of fact, the expenses of conducting 
the Chickasaw schools prior to the Act of April 
26, 1906, supra, were paid by warrants issued by 
the Chickasaw Nation, and drawn upon its treas-
ury (Kept. Sec. Int., pp. 12-13, filed on July 18, 
1935). 

The Court will observe from plaintiff's 
requested finding (R. 23) that during the fiscal 
year 1906 $445,876.29 was disbursed by defend-
ant in payment of Chickasaw school warrants, 

and that during the fiscal years 1907 and 1908 
Chickasaw school warrants were paid in the 
respective amounts of $162,742.55 and $125,-
279.23. 

The supplemental report of the General 
Accounting Office of May 22, 1943, shows that of 
the school warrants paid during the fiscal year 
1905 not one of them was issued during the fiscal 
year 1905, but that of the school warrants paid by 
defendant from plaintiff's funds during the fiscal 
years 1906, 1907, and 1908, $155,552.19 were issued 
by plaintiff during the fiscal year 1905. 

In the report of the Secretary of the Interior 
filed herein on July 18, 1935, the following state-
ment is made: 

The Act of Congress approved April 26, 
1906, provided for the continuance of the 
tribal schools of this Territory as follows: * * * * * * 

Under this act the following sums of 
money were made annually available for 
the maintenance of the schools of the Five 
Civilized Tribes: 

Money available for maintenance of schools of Five 
Civilised Tribes 

Cherokee Nation $120,476.45 
Creek Nation 83,143. 62 
Choctaw Nation 124, 967. 35 
Chickasaw Nation 11,5, Jfll. 89 
Seminole Nation 23, 788. 00 

Total tribal funds 497,847.31 
[Italics supplied.] 
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Defendant submits that the contention of 

plaintiff that the expenditure to cover the 
expenses of plaintiff's schools during the scholas-
tic year 1905 was only $20,871.88 is obviously 
erroneous. The best evidence in the record 
shows that during said scholastic year not less 
than $145,471.89 was expended for scholastic 
purposes. During no scholastic year subsequent 
to the Act of 1906, supra, has the Secretary of the 
Interior expended from plaintiff's funds for 
plaintiff's scholastic purposes an amount in 
excess of $145,471.89. 

For the reasons stated plaintiff should recover 
nothing on this claims. 

PLAINTIFF'S FINDING X ( R . 2 9 ) (DEFENDANT'S 
FINDING I X ( R . 1 1 4 ) ) 

"Disbursements made * * * which were not specifi-
cally appropriated for by Congress" 

This finding includes twenty-one claims in the 
total amount of $328,420.74, all of which are 
based upon the alleged failure of the Secretary 
of the Interior to observe the prohibition con-
tained in the Act of August 24, 1912, 37 Stat. 518, 
531, which says : 

* * * that during the fiscal year end-
ing June thirtieth, nineteen hundred and 
thirteen, no moneys shall be expended 
from the tribal funds belonging to the Five 
Civilized Tribes without specific appro-
priation by Congress, except as follows: 

Equalization of allotments, per capita and 
other payments authorized by law to indi-
vidual members of the respective tribes, 
tribal and other Indian schools for the 
current fiscal year under existing law, sal-
aries and contingent expenses of governors, 
chiefs, assistant chiefs * * *. 

The subsequent acts of Congress making appro-
priations for the Indian Service contained simi-
lar provisions: 

In plaintiff's brief (p. 55) the following state-
ment is made: " W e have checked each of these 
acts with the disbursements made for each year, 
and the items claimed in this finding do not fall 
within the exceptions to the proviso." 

Just how well the quoted statement in plain-
tiff's brief conforms to the facts will be shown 
in the following discussion of the various claims: 

Advertisement and sale of Bloomfield Seminary 

Bloomfield Seminary was a Chickasaw girls' 
boarding school (Rept. Commr. Ind. Affrs., 1903, 
p. 30). 

The Act of April 26, 1906, 34 Stat. 143, au-
thorized the Secretary of the Interior to sell 
any and all buildings belonging to the Five Civil-
ized Tribes and to pay the expenses of sale from 
the money. Pursuant to the authority of that Act 
Bloomfield Seminary was sold by the Secretary 
and the cost of sale and advertising was $42.84. 
This amount was deducted from the proceeds of 
sale. 
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Attorneys' fees 

The supplemental report of the General Ac-
counting Office of May 22, 1943, shows that the 
disbursement of $10,698.96 during the fiscal year 
1921 and the disbursement of $9,400 during the 
fiscal year 1922 were made pursuant to the au-
thority of the Act of May 25, 1918, 40 Stat. 561, 
583, which authorized the Court of Claims to hear 
and determine the claims of one J. F. McMurray, 
the assignee of the law firm of Mansfield, Mc-
Murray & Cornish, against the Chickasaw and 
Choctaw Nations. The Act also authorized the 
Secretary of the Interior to adjust by mutual 
agreement any of the claims which were au-
thorized to be determined by the Court of Claims. 
The report further shows that the foregoing dis-
bursements were made on two Chickasaw war-
rants issued in favor of the law firm of Mansfield, 
McMurray & Cornish and afterward assigned to 
J. F. McMurray and that said warrants were 
settled by mutual agreement. The disbursement 
in the sum of $8,377.08 during the fiscal year 1928 
was in satisfaction of one-fourth of the judgment 
obtained by McMurray in the case of J. F. Mc-
Mur ray v. Choctaw awd Chickasaw Nations, No. 
33996 and decided by this Court on July 1, 1926 
(62 C. Cls. 458-516). 

Thus it appears that the payments on account 
of attorneys' fees and alleged by plaintiff to have 
been made without authority of law were made 
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under the authority of the Act of May 25, 1918, 
supra. Therefore, plaintiff's claim should be 
denied. 

Chickasaw warrants 

The claim asserted is for $261,128.87, based 
upon the alleged fact that defendant paid from 
plaintiff's funds that amount on ChickasawT war-
rants, and that Congress did not specifically ap-
propriate money from plaintiff's funds for that 
purpose. To the supplemental report of the Gen-
eral Accounting Office of May 22, 1943, are at-
tached statements showing, by fiscal years from 
1913 to 1929, both inclusive, the authority under 
which each warrant was issued, warrant number, 
quarter of fiscal year in which paid, name of 
payee, purpose of issue, and amount paid. These 
statements show that the warrants were issued in 
payment of salaries of parties who occupied the 
office in the Chickasaw Nation of either governor, 
attorney under contract approved by the Presi-
dent, mining trustee, secretary or interpreter, or 
that the warrants were issued to pay the contingent 
expenses of said officers. 

The Act of August 24, 1912, 37 Stat. 518, 531, 
excepted from the operation of the provisions 
therein, which prohibited disbursements from the 
funds belonging to the Five Civilized Tribes with-
out specific appropriation by Congress, disburse-
ments for the following purposes: 

* * * salaries and contingent expenses 
of governors, chiefs, assistant chiefs, sec-
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retaries, interpreters, and mining trustees 
of the tribes * * * and attorneys for 
said tribes employed under contract ap-
proved by the President, * * *. 

The report states that the warrants " for the 
second and fourth quarters of the fiscal year 1925, 
and the first and fourth quarters of the fiscal 
year 1926, were destroyed by fire," and "that the 
warrants for September 1927 have not so far been 
located." 

With respect to the periods not covered in the 
statements on account of destruction of warrants 
by fire or the failure of the General Accounting 
Office to locate warrants, the presumption is that 
the warrants during those periods were issued 
for the same purposes as the one accounted for 
in the statements, unless it should appear that 
during such periods plaintiff did not have such 
officers and employees. 

Plaintiff's claim that there was no authority 
for the payment of the warrants in question is 
without foundation. 

Expense of sale of timberland, forest reserve 

Plaintiff claims $5.45 was disbursed without au-
thority to cover expenses of sale of timberland, 
forest reserve. The Act of August 24, 1912, 37 
Stat. 518, 531, authorized the disbursement of 
$25,000 to pay expenses of sale of unallotted land 
and other tribal property. The record shows that 
the amount authorized was not exceeded (Pltf.'s 
finding IX, R. 114-118). 
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Expenses of collecting revenue 

The Acts of August 24, 1912, 37 Stat. 518, 531, 
and June 30, 1913, 38 Stat. 77, 96, authorized dis-
bursements from the funds of any of the Five 
Civilized Tribes to cover "expenses incident to 
and in connection with collection of rents of un-
allotted lands and tribal buildings, such amount 
as may be necessary: Provided, That such ex-
penditures shall not in the aggregate exceed ten 
per centum of the amount collected." The rec-
ord does not show that disbursements were made 
during the fiscal years 1913 and 1914 for the col-
lection of rents in excess of ten percent of the 
amount collected. Disbursements during the fiscal 
years 1915 to 1922, both inclusive, in payment of 
the expense of collecting revenue are discussed 
under the heading "Expense of sale of unallotted 
lands." 

Expense of sale of segregated coal and asphalt lands 
and deposits 

The amount claimed by plaintiff as having 
been disbursed from its funds subsequent to the 
approval of the Act of August 24, 1912, 37 Stat. 
518, 531, without specific appropriation therefor 
is $7,599.14. By the Acts of February 19, 1912, 
37 Stat. 67, June 30, 1913, 38 Stat. 77, 94-95, 
February 8, 1918, 40 Stat. 433, Congress made 
appropriations to pay the expenses incident to the 
sale of the segregated coal and asphalt lands and 
deposits.of the Choctaw and Chickasaw Nation in 
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the total amount of $110,000 (Defendant's re-
quested finding IX, R. 118-119). These Acts were 
not annual appropriation acts for the Indian Serv-
ice wThich required that the disbursements be made 
during a certain fiscal year. As the Acts were 
drawn, the funds appropriated were available for 
the purposes specified until the purpose had been 
accomplished. Plaintiff does not claim, nor does 
the record show, that disbursements exceeded the 
amount authorized. 

Expenses of sale of unallotted lands 

Plaintiff claims that $53,959.88 was disbursed 
from its funds without specific appropriation 
therefor to cover expenses incident to the sale of 
plaintiff's unallotted lands. From defendant's 
finding I X (R. 118) it appears that the annual ap-
propriation acts covering the fiscal years 1913 to 
1929, both inclusive, authorized expenditures from 
plaintiff's funds in various amounts to cover the 
expense of making sales of plaintiff's unallotted 
lands and other tribal property and for the col-
lection of revenue. With respect to the authoriza-
tion to cover expenses of collecting revenue, each 
act provides that the disbursements on that ac-
count should not exceed a specific amount. The 
table set forth under defendant's finding I X 
shows the amount appropriated by each act, the 
amount disbursed for the collection of revenue, 
the amount expended on the sale of the unallotted 

lands, and references to the General Accounting 
Office report. It will appear from this table that 
the disbursements made for the purposes men-
tioned in the acts did not exceed the amounts 
appropriated. 

The Act of August 24, 1912, 37 Stat. 518, 531, 
in part provided: 

~ For payment of salaries of employees 
and other expenses of advertisement and 
sale in connection with the disposition of 
the unallotted lands and other tribal prop-
erty belonging to any of the Five Civilized 
Tribes, to be paid from the proceeds of 
such sales when authorized by the Secre-
tary of the Interior, as provided by the Act 
approved March third, nineteen hundred 
and eleven, not exceeding $25,000, reimburs-
able from the proceeds of sales; * * *. 

The Secretary of the Interior construed the 
language above quoted to mean that the amount 
authorized would be available to cover the ex-
penses of the sales of the unallotted lands of each 
of the Five Civilized Tribes. With respect to the 
sale of the Choctaw and Chickasaw lands the Secre-
tary construed the language to mean that $25,000 
would be available to cover the expenses of selling 
the lands which the Choctaws and Chickasaws 
owned jointly. In other words, if the appropria-
tion should be for $40,000 the Secretary construed 
the language of the act to mean that $30,000 was 
authorized to be disbursed from Choctaw funds and 
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$10,000 was authorized to be disbursed from Chicka-
saw funds. The construction placed upon these 
acts by the Secretary was from year to year called to 
the attention of Congress in the annual reports 
made to Congress by the Secretary, and the fact 
that the same language was used in every suc-
ceeding act shows that Congress ratified the con-
struction placed upon the language by the Secre-
tary. Brooks v. Dewar, 313 IT. S. 254, 361. The 
Court will observe that in no instance, as shown 
from the above-mentioned table, did the defendant 
disburse from Chickasaw funds more than one-
fourth of the amount of the appropriation. For 
the reasons stated the plaintiff should recover 
nothing on this claim. 

If, however, it should appear that disburse-
ments on this account were made in excess of the 
amounts appropriated, then the excess disburse-
ments constitutes a gratuity. Choctaw Nation v. 
United States, 91 C. Cls. 320, 372. 

Payments in lieu of allotments 

Plaintiff claims that $2,384.11 was disbursed 
from its funds in making payments in lieu of 
allotments without specific appropriation. The 
fact is that Congress did specifically authorize dis-
bursements from plaintiff's funds for that 
purpose. 

The Act of August 1, 1914, 38 Stat. 582, 600, 
authorized the Secretary of the Interior to place 
upon the rolls of the Five Civilized Tribes the 

persons whose names were enumerated in Senate 
Document No. 478, 63d Congress, Second Ses-
sion, and when so enrolled make a payment in 
cash to each enrollee. To the persons placed upon 
the Chickasaw rolls cash payments were au-
thorized to be made in an amount equal to twice 
the appraised value of the allotment of such tribe 
as fixed by the Commission to the Five Civilized 
Tribes for allotment purposes. 

In the case of Choctaw Nation v. United States, 
91 C. Cls. 320, a general accounting case, a simi-
lar claim was asserted. In that case the claim was 
asserted upon the theories: (a) that the enroll-
ment of the persons named violated the Atoka and 
Supplemental Agreements; (b) that the act au-
thorizing the payment to enrollees being an annual 
appropriation act did not grant the authority to 
make payments during the fiscal years 1916 to 
1924. In the opinion at pages 380-381, with re-
spect to these contentions, the Court said: "These 
contentions cannot be sustained." After quoting 
the provision of the Act of August 1, 1914, supra, 
the opinion further says: "This is a general pro-
vision and clearly was not limited to such pay-
ments as might be made in the fiscal year 1915." 

It is submitted that the claim is without merit. 

Payments for improvements 

Plaintiff claims that defendant disbursed from 
its funds in payment for improvements the sum of 
$8,459.45 without specific authority therefor. 
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By the Act of July 1, 1902, 32 Stat. 641, Con-

gress ratified an agreement between the Choctaw 
and Chickasaw Nations and the United States, 
known as the Supplemental Agreement; Section 8 
of that agreement provided for the segregation 
and reservation from allotment of the ChoctawT-
Chickasaw lands which were principally valuable 
because of coal and asphalt deposits. This sec-
tion of the agreement further provided that "the 
improvements of any member or freedman existing 
upon any of the lands so segregated and reserved 
at the time of their segregation and reservation 
shall be appraised under the direction of the 
Secretary of the Interior, and shall be paid for 
out of any common fund of the two tribes in the 
Treasury of the United States upon the order of 
the Secretary of the Interior." 

Under the authority of the foregoing provision 
in the agreement of 1902, and the act ratifying 
the same, the Secretary of the Interior made the 
disbursements in question. As said in the Choc-
taw case, supra, the authority to make the dis-
bursements continued until the improvements 
located upon the segregated lands were paid for. 

It is submitted that the plaintiff's claim is 
unfounded. If, however, the claim should be 
allowed then an offset for the same amount should 
be allowed. Choctaw v. United States, 91 C. Cls. 
320, 372. 

Per capita payment expenses 

Plaintiff claims that disbursements of $1,234.96 
were made from its funds to pay expenses of 
making per capita payments without specific ap-
propriation therefor. The disbursements were 
made during the fiscal year 1929. 

By the Act of March 7, 1928, 45 Stat. 200, 223, 
the Secretary of the Interior was authorized to 
make per capital payments to the enrolled mem-
bers of the Choctaw and Chickasaw Tribes. The 
Act also authorized the Secretary to use as much 
as $5,000 of the funds of said tribes in payment 
of the expenses of making the per capita payments. 
The amount shown to have been disbursed for that 
purpose from plaintiff's funds is $1,224.96, an 
amount less than one-fourth of the $5,000 and 
well within the limit fixed by the Act. 

Choctaw-Chickasaw hospital, insurance, medical atten-
tion, miscellaneous agency expenses including employ-
ees, payment of grazing fee collector, pay of miscella-
neous employees, pipe-line damages, protection of 
timber, roads and bridges, and timber investigation 

Plaintiff has asserted claims in the total 
amount of $4,404.20 upon the ground that dis-
bursements from plaintiff's funds for the above-
named purposes were made without specific 
appropriation. All of these disbursements were 
made subsequent to the approval of the Act of 
August 24, 1912, 37 Stat. 518. It does not appear 
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that Congress specifically authorized disburse-
ments from plaintiff's funds for these purposes. 
However, the disbursements were made for the 
benefit of plaintiff and should the Court allow the 
claims they should be offset as gratuities as re-
quired by the Act of August 12, 1935, 49 Stat. 
571, 596. Choctaw Nation v. United States, 91 
C. Cls. 320, 372. 

PLAINTIFF'S FINDING X I ( R . 3 3 ) (DEFENDANT'S 
CONDITIONAL FINDING X ( R . 1 2 2 ) 

In paragraph X V I of plaintiff's third amended 
petition numerous claims are asserted in the total 
amount of $117,479.35. In the main these claims 
are based upon alleged losses to plaintiff claimed 
to have been sustained through the failure of 
defendant to properly handle plaintiff's funds. 

The claims will be discussed under the titles as 
they appear in the petition (R. 12). 

" (a) Unaccounted for balance of plaintiff's moneys, 
which were advanced to defendant's disbursing officers 
for disbursement, but which were not so disbursed, 
and never returned to plantiff's funds, by defendant 
(G. A. O. Rep. pp. 229, 519, 522), in the sum of $10,-
407.80" 

In plaintiff's requested finding X I one of the 
claims under the above heading is for $8,257.63. 
This amount is claimed because of the showing 
in the report of the General Accounting Office 
(pp. 229, 231) that this amount wTas "unaccounted 

for in the accounts" of certain disbursing offi-
cers. The record fails to show that plaintiff re-
ceived the benefit of this money; therefore, the 
defendant concedes that the claim is justified. 

Plaintiff's claim for $1,259.98. This amount is 
shown by the report of the General Accounting 
Office (pp. 519-520) to be an "unaccounted for 
balance in the accounts of one George Beck, 
Superintendent of Schools, Chickasaw Indians." 
In connection with this item the report of the 
General Accounting Office further shows that 
Settlement No. 43617-1903 could not be located. 
In view of the incomplete record on this claim 
defendant is not prepared to contest the same. 

Plaintiff has asserted a claim for $890.19. This 
amount is shown by the report of the General 
Accounting Office (pp. 522-524) as a "balance 
unaccounted for " in the hands of one Umholtz, 
School Supervisor, Chickasaw Indians. However, 
in a letter to the Attorney General from the 
Comptroller General of April 14, 1933, it appears 
that a settlement, which was missing when the 
original report in this case was made, had been 
found and that this settlement shows that the sum 
of $890.19 was disbursed for plaintiff's benefit 
This claim should be denied. 
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"(b) Shortage in defendant's disbursing officers' ac-

count, which has not been returned to plaintiff's funds, 
by defendant (G. A. 0 . Rep., p. 229), in the sum of 
$6,585.92" 

By the Act of August 30, 1852, 10 Stat. 43, 
Congress made an appropriation of $24,982.29 to 
pay the Chickasaw Indians for the amount of de-
falcation of Captain R. D. C. Collins, United 
States Disbursing Agent, with interest on said 
amount at the rate of six percent from March 
1839 until paid. 

The report of the General Accounting Office 
(p. 230) shows that pursuant to said Act "45,-
592.68, representing $24,982.29 principal, and 
$20,610.39 interest was credited to said Indians 
on Appropriation Warrant No. 65, dated Sep-
tember 24, 1852." 

The report of the General Accounting Office 
(p. 229) also shows a credit item of $31,568.21 
in plaintiff's account entitled "carrying into effect 
treaty with Chickasaws." The item is set op-
posite this statement: "Shortage in the accounts 
of R. D. C. Collins." 

Plaintiff claims $6,585.92, being the difference 
between the principal amount paid pursuant to the 
appropriation act and the amount of the shortage 
as shown in the report of the General Account-
ing Office. 

Defendant contends that this claim should not 
be allowed for the following reasons: 

(a) The best evidence now available of the 
true amount of the shortage in Collins' accounts 
is found in the Act of 1852 making the appropria-
tion to cover the shortage. It is obvious that the 
defalcation of Collins occurred in 1839. The ap-
propriation was made twelve years later and at 
a time when the records of the shortage were more 
authentic and complete than they were when the 
General Accounting Office made its report almost 
100 years after the defalcation of Collins. 

(b) The moneys which Collins misappropri-
ated were annuity moneys: consequently, there 
was no legal obligation upon the part of the United 
States to pay interest on these funds. Therefore, 
should it be proper to hold that the principal 
amount of the shortage was $31,568.21, then it 
follows that plaintiff received a gratuity in the 
sum of $14,024.47, from which plaintiff's claim, 
if allowed, should be deducted, as required by the 
Act of August 24, 1935, 49 Stat, 571, 596. 

Under paragraphs " ( a ) " , " ( d ) " , " ( f ) " and 
" ( g ) " of the petition plaintiff's claims are based 
upon "unauthorized transfers of Chickasaw 
moneys to funds of other tribes", "unauthorized 
deposits of Chickasaw moneys to funds of other 
tribes", "illegal disbursements of Chickasaw funds 
for other tribes" and "errors of defendant in 
failing to credit Chickasaw funds with Chickasaw 
moneys". The total amount of these claims is 
$97,350.59. 
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Whether the disposition of plaintiff's funds in 

the manner set forth in the petition and in the 
report of the General Accounting Office consti-
tuted an erroneous handling of the funds, or 
whether to adjust accounts and thereby correct 
errors does not appear from the record. How-
ever, it does appear from the reports of the Gen-
eral Accounting Office which have been filed in 
each of the general accounting cases of the Five 
Civilized Tribes (Choctaw, No. K-260, Creek, No. 
H-510, Seminole, L-51, and Cherokee, L-268) the 
funds of one tribe have been transferred to the 
accounts of other of said tribes, and in some in-
stances the funds of one tribe have been used for 
the benefit of another tribe (defendant's condi-
tional finding, R. 122). In these circumstances 
it is more reasonable to conclude that defendant's 
officers were justified in making such transfers 
of funds than that the transfers were erroneously 
made. 

" (e) Exchange fees" 

This claim is for $2,749.43 and is based upon 
the use of that amount of plaintiff's funds with-
out the authorization of Congress. This defend-
ant concedes, but the disbursements were made for 
the benefit of plaintiff; therefore, a gratuity offset 
in that amount should be allowed defendant. 

In the event the Court should decide that any of 
plaintiff's funds were lost to plaintiff under the 
circumstances mentioned in paragraphs " ( c ) " , 
" ( d ) " , " ( f ) " and " ( g ) " of plaintiff's petition 
(R. 12), defendant requests that the Court make a 
finding setting forth the facts stated in defendant's 
requested finding X (R. 122-124). The finding is 
based upon facts which appear in reports of the 
General Accounting Office made and filed in the 
general accounting cases of the Five Civilized 
Tribes. 

From this finding, it is shown that plaintiff's 
accounts were credited with funds of other of the 
Five Civilized Tribes in the total amount of $37,-
081.99. The finding further shows that of the 
moneys received as proceeds from the sale and 
management of the Choctaw and Chickasaw joint 
tribal property there wTas deposited to the credit 
of the Chickasaw Nation more than its share 
(one-fourth) by $33,189.58. Thus plaintiff has 
been paid the total sum of $70,271.57 by defendant 
to which it was not entitled. Under the decision 
in Creek Nation v. United States, 78 C. Cls. 474, 
483, 502-503, defendant is entitled to credit for 
that amount. 

" (h) Chickasaw moneys erroneously returned to 
surplus" 

Plaintiff claims that $385.61 of its moneys were 
erroneously returned to surplus. Defendant 
agrees that this claim should be allowed. 
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CONCLUSION 

For the reasons hereinbefore stated, it is sub-
mitted that plaintiff's recovery should be limited 
to the items of the claim which defendant has 
conceded. 

Respectfully submitted. 
NORMAN M . LITTELL, 

Assistant Attorney General. 
RAYMOND T . NAGLE, 
WILFRED HEARN, 

Attorneys. 
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