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No. Iv-336 

T h e CHICKASAW NATION, PLAINTIFF 

v. 
T H E UNITED STATES OF AMERICA AND THE CHOCTAW 

NATION, DEFENDANTS 

THE DEFENDANT'S OBJECTIONS TO FINDINGS OF FACT 
REQUESTED BY THE PLAINTIFF, REQUEST FOR FIND-
INGS OF FACT, AND BRIEF 

P L A I N T I F F ' S FINDING ( 1 ) ( R . , p . 1 6 1 ) 

Defendant objects to plaintiff's requested find-
ing (1) because it seeks to contradict the terms of 
the "Atoka Agreement," as amended, which was 
duly ratified on June 28, 1898, by the Congress. 

P L A I N T I F F ' S FINDING ( 2 ) ( R . , p . 1 6 2 ) 

Defendant objects to all of plaintiff's requested 
finding (2) save the first nine lines thereof, be-
cause the portion of said finding to which such 
objection is made relates to a provision in the 
"Atoka Agreement" which was superseded and 
repealed by the terms of the subsequent " Supple-
mental" agreement of July 1, 1902 (32 Stat. 641), 
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between the United States, the Choctaw Nation, 
and the Chickasaw Nation. 

P L A I N T I F F ' S FINDING ( 3 ) ( R , p . 1 6 3 ) 

Defendant objects to the last paragraph of 
plaintiff's requested finding (3) on the grounds 
that (a) it contains only conclusions of law, and 
(b) the provision in the amended agreement of 
June 26, 1898, therein referred to, was superseded 
and repealed by the terms of the subsequent 
"Supplemental" agreement of July 1, 1902 (32 
Stat. 641) between the United States, the Choc-
taw Nation, and the Chickasaw Nation. 

P L A I N T I F F ' S FINDING ( 4 ) ( R . , p p . 1 6 3 , 1 6 4 ) 

Defendant objects to plaintiff's requested find-
ing (4) because the entire finding relates solely to 
Chickasaw freedmen, and has no bearing on the 
issues here involved, which have to do solely with 
allotments to Choctaw freedmen. 

P L A I N T I F F ' S FINDING ( 5 ) ( R . , p . 1 6 4 ) 

Defendant objects to plaintiff's requested find-
ing (5) because it is contrary to the facts estab-
lished by the record for the reason that plaintiff 
consented to the allotments and received therefor 
the benefit of the material undertakings specifi-
cally made the consideration for the agreement 
authorizing allotments (32 Stat. 641). 

171 
REQUESTED FINDINGS OF FACT OF DEFENDANT, THE 

UNITED STATES 

The defendant, the United States, considering 
the facts hereinafter set forth to be proven and 
deeming them material to the due presentation 
of this case, requests the Court to make special 
findings as follows: 

GOVERNMENT'S FINDING I 1 

The treaty of April 28, 1866 (14 Stat. 769), be-
tween the United States and the Choctaw and 
Chickasaw Nations, provided, inter alia as follows: * * * * * 

ARTICLE II. The Choctaws and Chicka-
saws hereby covenant and agree that hence-
forth neither slavery nor involuntary servi-
tude, otherwise than in punishment of crime 
whereof the parties shall have been duly 
convicted, in accordance with laws appli-
cable to all members of the particular 
nation, shall ever exist in said nations. 

ARTICLE III. The Choctaws and Chicka-
saws, in consideration of the sum of three 
hundred thousand dollars, hereby cede to the 
United States the territory west of the 98° 
west longitude, known as the leased district, 

1 The Government's requested findings quote from treaties 
and from agreements which became enacted into statute. 
Although these are matters of law, they also are the transac-
tions which in large part form the basis of the dispute. For 
that reason this Court has on occasion treated them as 
factual. See findings in Choctaw and Chickasaw Nations 
v. U. S., 81 C. Cls. 63. 



provided that the said sum shall be invested 
and held by the United States, at an interest 
not less than five percent, in trust for the 
said nations, until the legislatures of the 
Choctaw and Chickasaw Nations, respec-
tively, shall have made such laws, rules, and 
regulations as may be necessary to give all 
persons of African descent, resident in the 
said nations at the date of the treaty of Fort 
Smith, and their descendants, heretofore 
held in slavery among said nations, all the 
rights, privileges, and immunities, including 
the right of suffrage, of citizens of said 
nations, except in the annuities, moneys, and 
public domain claimed by, or belonging to, 
said nations respectively; and also to give 
to such persons who were residents as afore-
said, and their descendants, forty acres each 
of the land of said nations on the same terms 
as the Choctaws and Chickasaws, to be se-
lected on the survey of said land, after the 
Choctaws and Chickasaws and Kansas In-
dians have made their selections as herein 
provided; and immediately on the enact-
ment of such laws, rules, and regulations, 
the said sum of three hundred thousand dol-
lars shall be paid to the said Choctaw and 
Chickasaw nations in the proportion of 
three-fourths to the former and one-fourth 
to the latter—less such sum, at the rate of 
one hundred dollars per capita, as shall be 
sufficient to pay such persons of African 
descent before referred to as within ninety 
days after the passage of such laws, rules, 
and regulations shall elect to remove and 
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actually remove from the said nations re-
spectively. And should the said laws, rules, 
and regulations not be made by the legisla-
tures of the said nations respectively, within 
two years from the ratification of this treaty, 
then the said sum of three hundred thousand 
dollars shall cease to be held in trust for the 
said Choctaw and Chickasaw Nations, and 
be held for the use and benefit of such of 
said persons of African descent as the 
United States shall remove from the said 
territory in such manner as the United 
States shall deem proper—the United States 
agreeing, within ninety days from the ex-
piration of the said two years, to remove 
from said nations all such persons of Afri-
can descent as may be willing to remove; 
those remaining or returning after having 
been removed from said nations to have 110 
benefit of said sum of three hundred thou-
sand dollars, or any part thereof, but shall 
be upon the same footing as other citizens 
of the United States in the said nations. * * * 

ARTICLE X X V I . The right here given to 
Choctaws and Chickasaws, respectively 
[i. e., the right to select and receive land to 
be allotted in severalty], shall extend to all 
persons who have become citizens by adop-
tion or intermarriage of either of said na-
tions, or who may hereafter become such. 

* * * * * 
(Finding II, Choctaw and Chickasaw Na-

tions v. U.~S., 81 C. Cls. 63, 66.) 
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GOVERNMENT'S FINDING I I 

Article I I I of the treaty of April 28, 1866 
{supra), was not complied with either by the Choc-
taw or Chickasaw Nations or the United States. 
(Finding IV, Choctaw and Chickasaw Nations v. 
U. S., 81 C. Cls. 63, 68.) 

GOVERNMENT'S FINDING I I I 

By act of Congress approved May 17, 1882 (22 
Stat. 68, 73), it was provided that either the Choc-
taw or Chickasaw Nation might, within a certain 
specified time, adopt and provide for the freedmen 
of said tribe in accordance with the terms of article 
III of the treaty of 1866 (supra), and that in such 
event certain money would be paid over to such 
tribe. (Finding Y, Choctaw and Chickasaw Na-
tions v. U. S., 81 C. Cls. 63, 68.) 

GOVERNMENT'S FINDING I V 

By a measure of the general council of the 
Choctaw Nation approved May 21, 1883, entitled 
"An Act to adopt the freedmen of the Choctaw 
Nationenacted in conformity with the act of 
Congress approved May 17, 1882 (supra), it was 
provided: 

Whereas by the third and fourth articles 
of the treaty between the United States and 
the Choctaw and Chickasaw Nations con-
cluded April 28, 1866, provision was made 
for the adoption of laws, rules, and regula-
tions necessary to give all persons of Afri-
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can descent resident in said nations at the 
date of the treaty of Fort Smith, Sept. 13th, 
1865, and their descendants formerly held 
in slavery among said nations all the rights, 
privileges, and immunities including the 
right of suffrage of citizens of said nations; 
except in the annuities moneys and public 
domain claimed by or belonging to said na-
tions, respectively; and also to give such 
persons who were residents as aforesaid, 
and their descendants forty acres each of 
the lands of said nations on the same terms 
as Choctaws and Chickasaws to be selected 
on the survey of said lands; until which 
said freedmen shall be entitled to as much 
land as they may cultivate for the support 
of themselves and families. And, 

Whereas the Choctaw Nation adopted 
legislation in the form of a memorial to 
the United States Government in regard to 
adopting freedmen to be citizens of the 
Choctaw Nation, which was approved by the 
principal chief November 2nd, 1880, setting 
forth the status of said freedmen and the 
inability of the Choctaw Nation to prevail 
upon the Chickasaws to adopt any joint 
plan for adopting said freedmen, and noti-
fying the United States Government of 
their willingness to accept said freedmen as 
citizens of the Choctaw Nation in accord-
ance with the 3rd and 4th articles of the 
treaty of 1866 as a basis: 

And whereas, a resolution was passed and 
approved November the 5th, 1880, authoriz-

309719—41 2 



ing the principal chief to submit the afore-
said proposition of the Choctaw Nation to 
adopt their freedmen to the United States 
Government; and 

Whereas, a resolution was passed and ap-
proved November 6th, 1880, to provide for 
the registration of freedmen in the Choc-
taw Nation authorizing the principal chief 
to appoint three competent persons in each 
district, citizens of the nation, whose duty it 
shall be to register all freedmen referred to 
in said third article of the treaty of 1866, 
who desire to become citizens of the nation 
in accordance with said treaty, and upon 
proper notification that the Government of 
the United States had acted favorably upon 
the proposition to adopt the freedmen as 
citizens; to issue his proclamation notifying 
all such freedmen as desire to become citi-
zens of the Choctaw Nation to appear be-
fore said commissioner for identification 
and registration. 

And whereas, in the Indian Appropria-
tion Act of Congress, May 17th, 1882, it is 
provided that either of said tribes may 
adopt and provide for the freedmen in said 

tribe in accordance with said third article: 
Now therefore, 

SEC. 1. Be it enacted by the General 
Council of the Choctaw Nation assembled, 
that all persons of African descent resident 
in the Choctaw Nation at the date of the 
treaty of Fort Smith, Sept. 13, 1865, and 
their descendants formerly held in slavery 
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by the Choctaws or Chickasaws, are hereby 
declared to be entitled to and invested with 
all the rights, privileges, and immunities, 
including the right of suffrage of citizens 
of the Choctaw Nation, except in the annui-
ties moneys and the public domain of the 
nation. 

SEC. 2. Be it further enacted, that all 
said persons of African descent as afore-
said, and their descendants, shall be allowed 
the same rights of process, civil and crim-
inal, in the several courts of this nation as 
are allowed to Choctaws, and free protec-
tion of person and property is hereby 
granted to all such persons. 

SEC. 3. Be it further enacted, that all said 
persons are hereby declared to be entitled 
to forty acres each of the lands of the na-
tion, to be selected and held by them under 
the same title and upon the same terms as 
the Choctaws. 

SEC. 4. Be it further enacted, that all 
said persons aforesaid are hereby declared 
to be entitled to equal educational privileges 
and facilities with the Choctaws so far as 
neighborhood schools are concerned. 

SEC. 5. Be it further enacted, that all said 
persons as shall elect to remove, and do 
actually and permanently remove, from the 
nation are hereby declared to be entitled to 
one hundred dollars per capita, as provided 
in said 3rd article of the treaty of 1866. 

SEC. 6. Be it further enacted, that all said 
persons who shall decline to become citizens 
of the Choctaw Nation, and who do not elect 
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to remove permanently from the nation, are 
hereby declared to be intruders on the same 
footing as other citizens of the United 
States resident herein, and subject to re-
moval for similar causes. 

SEC. 7. Be it further enacted, that inter-
marriage with such freedmen of African 
descent who were formerly held as slaves 
of the Choctaws, and have become citizens, 
shall not confer any rights of citizenship in 
this nation, and all freedmen who have mar-
ried or who may hereafter marry freed-
women, who have become citizens of the 
Choctaw Nation, are subject to the permit 
laws and allowed to remain during good 
behavior only. 

SEC. 8. Be it further enacted, that all such 
persons of African descent who have become 
citizens of the Choctaw Nations shall be en-
titled to hold any office of trust or profit in 
this nation, except the office of principal 
chief and district chiefs. 

SEC. 9. Be it further enacted, that the na-
tional secretary shall furnish a certified copy 
of this to the Secretary of the Interior; and 
this act shall take effect and be in force from 
and after its passage. 

Approved, May 21, 1883. 
J . F . MCCURTAIN, 

Principal Chief, Choctaw Nation. 
Section 8 was repealed by an act of said General 

Council approved October 26, 1883 (supra, pp. 
6 8 - 7 1 ) . 
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GOVERNMENT'S FINDING Y 

By a resolution of the General Council of the 
Choctaw Nation, approved November 1, 1883, it 
was provided: 

Be it resolved by the General Council of 
the Choctaw Nation assembled: 

That the principal chief is hereby re-
quested and authorized, by and with the ad-
vice and consent of the Senate, to appoint 
two delegates with authority to proceed to 
Washington and ask the Indian Department 
and the President of the United States to 
accept the freedmen bill, with section eight 
left out; with authority to apply to Congress 
to take action accepting said freedmen bill, 
with the eighth section left out, as satisfac-
tory to the United States Government, and 
as a discharge of the Choctow Nation from 
further obligation in the premises; and to 
appropriate the remainder of the money due 
said nation under the treaty of 1866. 

Said delegates shall labor to show that the 
Choctaw people are willing, and always have 
been, to adopt their former slaves, who were 
resident in the Choctaw Nation at the date 
of the Treaty of Fort Smith, and their 
descendants, strictly in conformity with the 
third and fourth articles of the treaty of 1866. 

Said delegates are also further instructed 
to attend to whatever other interests of the 
Choctaw Nation may need attention, all un-
der direction of the principal chief, and re-
port to the next session of the General 
Council. 
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Two thousand dollars is hereby appropri-

ated to pay said delegates for their services 
and expenses, and they are instructed to re-
main until Congress adjourns, unless their 
mission is accomplished sooner, and they are 
relieved by the principal chief; and this 
resolution shall take effect and be in force 
from and after its passage (supra, pp. 71, 
72). 

GOVERNMENT'S FINDING V I 

The so-called Curtis Act, approved June 28, 
1898, provided (30 Stat, 495, 503) that the Com-
mission to the Five Civilized Tribes (the Dawes 
Commission) should 

* * * make a correct roll of all Choc-
taw freedmen entitled to citizenship under 
the treaties and laws of the Choctaw Nation, 
and all their descendants born to them since 
the date of the treaty. 

* * * * * 

The rolls so made, when approved by 
the Secretary of the Interior, shall be final, 
and the persons whose names are found 
thereon, with their descendants, thereafter 
born to them, with such persons as may in-
termarry according to tribal laws, shall 
alone constitute the several tribes which 
they represent (supra, p. 72). 

GOVERNMENT'S FINDING V I I 

The Chickasaw Nation, the Choctaw Nation, and 
the members of the Dawes Commission to the Five 
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Civilized Tribes, on behalf of the United States, 
entered into an agreement on April 23, 1897, 
known as the "Atoka" agreement, providing for 
allotments in severalty of their common lands and 
the sale or disposition of other common properties 
of the tribes. This agreement, as amended, was 
ratified and confirmed by said Curtis act (supra), 
and made a part, thereof, and was subsequently 
approved by a majority vote of the members of 
each of the tribes (83 C. Cls. 140, 144). The agree-
ment, set out in section 29 of the Curtis act, pro-
vides among other things (30 Stat, 495, 505) : 

* * * * * 
* * * That in consideration of the mu-
tual undertakings, herein contained, it is 
agreed as follows: 

That all the lands within the Indian Ter-
ritory belonging to the Choctaw and Chick-
asaw Indians shall be allotted to the mem-
bers of said tribes so as to give each member 
of these tribes so far as possible a fair and 
equal share thereof, considering the char-
acter and fertility of the soil and the loca-
tion and value of the lands. 

* * * * * 

* * * Provided further, That the Com-
mission to the Five Civilized Tribes shall 
make a correct roll of Chickasaw freedmen 
entitled to any rights or benefits under the 
treaty made in eighteen hundred and sixty-
six between the United States and the 
Choctaw and Chickasaw tribes and their 



descendants born to them since the date of 
said treaty, and forty acres of land, includ-
ing their present residences and improve-
ments, shall be allotted to each, to be selected, 
held and used by them until their rights un-
der said treaty shall be determined, in such 
manner as shall hereafter be provided by 
act of Congress. 

That the lands allotted to the Choctaw and 
Chickasaw freedmen are to be deducted 
from the portion to be allotted under this 
agreement to the members of the Choctaw 
and Chickasaw tribe so as to reduce the 
allotment to the Choctaws and Chickasaws 
by the value of the same. 

That the said Choctaw and Chickasaw 
freedmen who may be entitled to allotments 
of forty acres each shall be entitled each to 
land equal in value to forty acres of the 
average land of the two nations (p. 506). * * * * * 

That each member of the Choctaw and 
Chickasaw tribes, including Choctaw and 
Chickasaw freedmen, shall, where it is pos-
sible, have the right to take his allotment on 
land, the improvements on which belong to 
him, and such improvements shall not be 
estimated in the value of his allotment. 
* * * (p . 507). 

All the lands allotted shall be nontaxable 
while the title remains in the original al-
lottee, but not to exceed twenty-one years 
from date of patent, and each allottee shall 
select from his allotment a homestead of 
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one hundred and sixty acres, for which he 
shall have a separate patent, and which 
shall be inalienable for twenty-one years 
from date of patent. This provision shall 
also apply to the Choctaw and Chickasaw 
freedman to the extent of his allotment. 
* * * (p. 507). 

GOVERNMENT'S FINDING V I I I 

The Chickasaw Nation, the Choctaw Nation, and 
the United States, entered into a further agrees 
ment on March 21, 1902 (32 Stat. 641). This 
agreement, known as the "Supplemental" agree-
ment, was more extensive than the Atoka agree-
ment and contained detailed provisions for the 
enrollment of the members and freedmen of the 
Choctaw and Chickasaw Nations, the appraisement 
and allotment of the common lands in severalty 
to the. members and freedmen of the two tribes, 
the sale of the residue of such lands after allot-
ments had been made and equalized, and the reser-
vation and sale or disposition otherwise of the com-
mon properties of the two tribes, and the distribu-
tion of all moneys arising therefrom (83 C. Cls. 
140, 144). 

This agreement, which was ratified by the citi-
zens of the Choctaw and Chickasaw Nations, Sep-
tember 25, 1902 (R., p. 20), provides, among other 
things: 

* * * * * 

3 0 9 7 1 9 — 4 1 — 3 



Witnesseth that, in consideration of the 
mutual undertakings herein contained, it is 
agreed as follows: 

* * * * * 

11. There shall be allotted to each mem-
ber of the Choctaw and Chickasaw tribes, 
as soon as practicable after the approval by 
the Secretary of the Interior of his enroll-
ment as herein provided, land equal in value 
to three hundred and twenty acres of the 
average allottable land of the Choctaw and 
Chickasaw nations, and to each Choctaw and 
Chickasaw freedman, as soon as practicable 
after the approval by the Secretary of the 
Interior of his enrollment, land equal in 
value to forty acres of the average allottable 
land of the Choctaw and Chickasaw nations; 
to conform, as nearly as may be, to the areas 
and boundaries established by the Govern-
ment survey, which land may be selected by 
each allottee so as to include his improve-
ments. For the purpose of making allot-
ments and designating homesteads here-
under, the forty-acre or quarter-quarter 
subdivisions established by the Government 
survey may be dealt with as if further sub-
divided into four equal parts in the usual 
manner, thus making the smallest legal sub-
division ten acres, or a quarter of a quarter 
of a quarter of a section. 

* * * * * 

13. The allotment of each Choctaw and 
Chickasaw freedman shall be inalienable 
during the lifetime of the allottee, not ex-

185 
ceeding twenty-one years from the date of 
certificate of allotment. 

14. When allotments as herein provided 
have been made to all citizens and freedmen, 
the residue of lands not herein reserved or 
otherwise disposed of, if any there be, shall 
be sold at public auction under rules and 
regulations and on terms to be prescribed 
by the Secretary of the Interior, and so 
much of the proceeds as may be necessary 
for equalizing allotments shall be used for 
that purpose, and the balance shall be paid 
into the Treasury of the United States to 
the credit of the Choctaws and Chickasaws 
and distributed per capita as other funds of 
the tribes. 

15. Lands allotted to members and freed-
men shall not be affected or encumbered by 
any deed, debt, or obligation of any char-
acter contracted prior to the time at which 
said land may be alienated under this Act, 
nor shall said lands be sold except as herein 
provided. 

* * * * * 

27. The rolls of the Choctaw and Chick-
asaw citizens and Choctaw and Chickasaw 
freedmen shall be made by the Commission 
to the Five Civilized Tribes, in strict com-
pliance with the act of Congress approved 
June 28, 1898 (30 Stats. 495), and the 
act of Congress approved May 31, 1900 
(31 Stats. 221), except as herein otherwise 
provided * * *. 

* * * * * 



30. For the purpose of expediting the 
enrollment of the Choctaw and Chickasaw 
citizens and Choctaw and Chickasaw free-
men, the said Commission shall, from time 
to time, and as early as practicable, for-
ward to the Secretary of the Interior lists 
upon which shall be placed the names of 
those persons found by the Commission to 
be entitled to enrollment. The lists thus 
prepared, when approved by the Secretary 
of the Interior, shall constitute a part and 
parcel of the final rolls of citizens of the 
Choctaw and Chickasaw tribes and of 
Choctaw and Chickasaw freedmen, upon 
which allotment of land and distribution of 
other tribal property shall be made as 
herein provided. 

* * * * * 

36. Authority is hereby conferred upon 
the Court of Claims to determine the exist-
ing controversy respecting the relations of 
the Chickasaw freedmen to the Chickasaw 
Nation and the rights of such freedmen in 
the lands of the Choctaw and Chickasaw 
nations under the third article of the treaty 
of eighteen hundred and sixty-six, between 
the United States and the Choctaw and 
Chickasaw nations, and under any and all 
laws subsequently enacted by the Chickasaw 
legislature or by Congress. 

37. To that end the Attorney General of 
the United States is hereby directed, on be-
half of the United States, to file in said Court 
of Claims, within sixty days after this agree-
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ment becomes effective, a bill of interpleader 
against the Choctaw and Chickasaw nations 
and the Chickasaw freedmen, setting forth 
the existing controversy between the Chick-
asaw Nation and the Chickasaw freedmen 
and praying that the defendants thereto be 
required to interplead and settle their re-
spective rights in such suit. 

38. Service of process in the suit may be 
had on the Choctaw and Chickasaw nations, 
respectively, by serving upon the principal 
chief of the former and the governor of the 
latter a certified copy of the bill, with a no-
tice of the time for answering the same, 
which shall not be less than thirty nor more 
than sixty days after such service, and may 
be had upon the Chickasaw freedmen by 
serving upon each of three known and recog-
nized Chickasaw freedmen a certified copy 
of the bill, with a like notice of the time for 
answering the same, and by publishing a no-
tice of the commencement of the suit, set-
ting forth the nature and prayer of the bill, 
with the time for answering the same, for a 
period of three weeks in at least two weekly 
newspapers having general circulation in 
the Chickasaw Nation. 

39. The Choctaw and Chickasaw nations, 
respectively, may in the manner prescribed 
in sections twenty-one hundred and three to 
twenty-one hundred and six, both inclusive, 
of the Revised Statutes, employ counsel to 
represent them in such suit and protect their 
interests therein; and the Secretary of the 



Interior shall employ competent counsel to 
represent the Chickasaw freedmen in said 
suit and to protect their interests therein; 
and the compensation of counsel so employed 
for the Chickasaw freedmen, including all 
costs of printing their briefs and other inci-
dental expenses on their part, not exceeding 
six thousand dollars, shall be paid out of the 
Treasury of the United States upon certifi-
cate of the Secretary of the Interior setting 
forth the employment and the terms there-
of, and stating that the required services 
have been duly rendered; and any party 
feeling aggrieved at the decree of the Court 
of Claims, or any part thereof, may, within 
sixty clays after the rendition thereof, appeal 
to the Supreme Court, and in each of said 
courts the suit shall be advanced for hearing 
and decision at the earliest practicable time. 

40. In the meantime the Commission to 
the Five Civilized Tribes shall make a roll 
of the Chickasaw freedmen and their de-
scendants, as provided in the Atoka agree-
ment, and shall make allotments to them as 
provided in this agreement, which said al-
lotments shall be held by the said Chicka-
saw freedmen, not as temporary allotments, 
but as final allotments, and in the event 
that it shall be finally determined in said 
suit that the Chickasaw freedmen are not, 
independently of this agreement, entitled 
to allotments in the Choctaw and Chicka-
saw lands, the Court of Claims shall render 
a decree in favor of the Choctaw and Chick-
asaw nations according to their respective 
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interests, and against the United States, 
for the value of the lands so allotted to the 
Chickasaw freedmen as ascertained by the 
appraisal thereof made by the Commission 
to the Five Civilized Tribes for the purpose 
of allotment, which decree shall take the 
place of the said lands and shall be in full 
satisfaction of all claims by the Choctaw 
and Chickasaw nations against the United 
States or the said freedmen 011 account of 
the taking of the said lands for allotment 
to said freedmen: Provided, That nothing 
contained in this paragraph shall be con-
strued to affect or change the existing status 
or rights of the two tribes as between them-
selves respecting the lands taken for allot-
ment to freedmen, or the money, if any, 
recovered as compensation therefor, as 
aforesaid. 

* * * 

68. No act of Congress or treaty pro-
vision, nor any provision of the Atoka 
agreement, inconsistent with this agreement, 
shall be in force in said Choctaw and Chick-
asaw nations. 

BRIEF 

STATEMENT 

Plaintiff's petition was filed August 5, 1929. 
The Choctaw Nation was made a party defendant 
by order of Court on January 2, 1940, 011 which 
date the United States filed a petition in inter-
pleader against the Choctaw Nation. Plaintiff 
filed its request for findings of fact and brief 011 
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February 28, 1941, and the Choctaw Nation filed 
its answer to the petition in interpleader on March 
19, 1941. 

At the time of the Civil War, the Choctaw and 
Chickasaw Nations, each having a substantial 
negro slave population, owned in common tribal 
lands in the locale which is now Oklahoma, their 
respective interests being % and 14. As a result of 
the War the slaves were freed, and later the Choc-
taw Nation adopted its former slaves (called freed-
men) who were given allotments from said lands. 

The Chickasaws did not adopt their freedmen, 
but some of the said commonly owned lands were 
allotted to the Chickasaw freedmen and, pursuant 
to judgment of the Court of Claims, lands so al-
lotted to Chickasaw freedmen were paid for by the 
United States. The proceeds of this judgment 
were divided between the Choctaw and Chickasaw 
Nations in proportion to their ownership in the 
lands. Further facts will be discussed in the argu-
ment.2 

QUESTIONS PRESENTED 

The questions presented are: 
(1) Whether the Chickasaw Nation is entitled to 

payment for a 14 interest in the land allotted to 
Choctaw freedmen, and 

2 The opinions in United States v. The Choctawi Nation 
et al, 38 C. CI. 558, aff'd, 193 U. S. 115, contain excellent 
statements of fact. 
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(2) Whether, if they are entitled to such pay-

ment, the United States or the Choctaw Nation is 
liable. 

PLAINTIFF'S CONTENTIONS 

Plaintiff contends: 
(1) That by the "Atoka agreement" (30 Stat. 

495, 505), and the "Supplemental Agreement" (30 
Stat. 641), which provided for allotments to both 
Indians and freedmen, the United States and the 
Choctaw Nation guaranteed that the Chickasaws 
would be compensated for their undivided interest 
in lands allotted to Choctaw freedmen, and 

(2) That because of failure on the part of the 
United States and the Choctaw Nation to fulfill 
said guarantee, both are liable to plaintiff for " just 
compensation," i. e., the value of the land at the 
time of allotment, plus interest. 

•THE U N I T E D STATES ' CONTENTIONS 

The United States contends: 
(1) That the United States did not guarantee 

compensation to the Chickasaws for the lands al-
lotted to Choctaw freedmen; 

(2) That the Chickasaws consented to the allot-
ments to Choctaw freedmen by the Treaty of 1866, 
supra, the "Atoka Agreement", supra, and the 
"Supplemental Agreement", supra; 

(3) That in no event is the United States liable 
for "just compensation" within the meaning of 

309719—41 4 
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that term as applied in the cases cited by plain-
tiff ;3 and 

(4) That if plaintiff be entitled to recover, the 
judgment should be against the Choctaw Nation 
and not against the United States. 

ARGUMENT 

I 
Plaintiff consented to allotments to Choctaw freedmen 

by the Treaty of 1866 

A. Background.—Shortly after the termination 
of the Civil War, treaties were entered into be-
tween the United States and various Indian tribes 
in the Southwest, in order to renew and reestablish 
the friendly relations which, in many cases, had 
been interrupted on account of the conflict, 
Among the tribes with which such treaties were 
made were the Chickasaw Nation and the Choctaw 
Nation, with whom a tripartite treaty was made 
in 1866. At that time the two nations were owners 
in common of a large tract of land in the area 
which has become the state of Oklahoma. By the 
terms of this treaty, practically all differences 
theretofore existing between these Indian tribes, 
and between the United States and these two tribes, 
were settled and adjusted. 

By Article II of the treaty the two Indian na-
tions covenanted that slavery should no longer 
exist in said nations. 

3 Creek Nation v. United States, 295 U. S. 103, Shoshone 
Tribe v. United States, 299 U. S. 476. 
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B. Relating to Freedmen generally.—By Article 

I I I the Government agreed to pay to the two 
nations $300,000 in consideration of the cession of a 
portion of their land to the United States, but 
upon the condition that the legislatures of the 
two nations respectively would, within two years,, 
suitably provide for the investiture of certain 
rights, privileges and immunities in the former 
slaves (freedmen), and also for the allotment to 
each of such freedmen in severalty of 40 acres of 
the tribal land. Failing the enactment of such 
legislation within two years, the $300,000 was to 
be forfeited and was to be used for the benefit of 
such of the freedmen as would remove from the 
tribal territory. Those who would not remove 
were to receive none of the benefits, but were to 
be on the same footing as other citizens of the 
United States residing with said nations. 

Article III was not complied with inside the 
two-year period by any of the parties. 

C. Relating to "all" persons adopted.—Article 
X X V I of the treaty provided: 

The right here given to the Choctaws and 
Chickasaws, respectively, shall extend to 
all persons who have become citizens by 
adoption or intermarriage of either of said 
nations, or who may hereafter become such. 

The "right here given" was the right to select 
land for allotment in severalty,4 and by this pro-

4 Treaty of 1866, Articles XI-XXV. 
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vision, the Chickasaw Nation unequivocally 
agreed that any Choctaw freedmen who thereafter 
might become citizens by adoption were to have the 
right to select allotments from lands belonging 
to the nations. No treaty or act of Congress has 
repealed the above Article. 

1. Articles III and XXVI in harmony.—In the 
•event it be contended that this article was not in-
tended to apply to freedmen because they were 
•especially provided for in Article III, we point 
out that the two articles are completely in 
harmony. 

As noted earlier, Article I I I provides that should 
the Nations fail to provide certain legislation for 
the benefit of the freedmen, the $300,000 shall be 
used for the benefit of such freedmen as shall re-
move from the territory. Freedmen who shall not 
remove but who shall remain with the Nations shall 
not participate in the benefits of the $300,000, but 
"shall be upon the same footing as other citizens 
of the United States in the said Nations." 5 

Thus it was clearly contemplated that some 
freedmen would remain with the Nations and that 
they should enjoy the same status, no more or no 
less, than Indians from other tribes and white per-
sons. That status left them subject to adoption, and 

5 The Sup reme Court evidently attached some significance 
to this phrase in United States v. The Choctaw Nation, 193 
U. S. 115, 123, and the C. Cls. directly passed on it. 38 
€ . CI. 558, 569. 

Article X X V I provided them with an opportunity 
to acquire homes in the event of adoption. Article 
X X Y I , therefore, as properly construed to include 
freedmen, not only is in harmony with Article III, 
but it proposed a method for giving land to freed-
men who did not leave the territory and later were 
adopted. 

Doubtless there were many personal reasons why 
the Indians would later wish to adopt such freed-
men, and these reasons must have been potent, be-
cause the Choctaws soon adopted all their freedmen 
en masse. 

2. The Choctaw Freedmen were adopted.—Not-
withstanding the failure of the Indians to provide 
for their former slaves or freedmen as they might 
have under the terms of Article III of the treaty 
of 1866, supra, the major part of these freedmen 
continued to live in their old habitation among 
their former masters. The anomalous situation of 
these freedmen, living among the members of the 
Choctaw and Chickasaw tribes and having no fixed 
or defined political rights or status, was the cause 
of considerable dissension between the members 
of the tribes and the freedmen for some years. 

The situation became so acute that, in 1880, the 
Choctaw Nation adopted legislation in the form 
of a memorial to the United States Government 
in regard to the adoption of Choctaw freedmen into 
the Choctaw Nation as citizens thereof, in accord-
ance with Article III of the treaty of 1866 (R. 175). 
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Complying with the wishes of the Choctaw 

Nation, the Congress, by the appropriation Act 
approved May 17, 1882 (22 Stat. 68, 73), provided: 

* * * That either of said tribes may, 
before such expenditure, adopt and provide 
for the freedmen in said tribe in accordance 
with said third article * * * (R. 174). 

Thereafter the general council of the Choctaw 
Nation, by legislative enactment approved May 21, 
1883, adopted into said tribe the freedmen and 
descendants thereof (R. 176-8). 

This Act provided, among other things: 
* * * that all persons of African descent 
resident in the Choctaw Nation at the date 
of the treaty of Fort Smith, Sept. 13, 1865, 
and their descendants formerly held in 
slavery by the Choctaws or Chickasaws, are 
hereby declared to be entitled to and in-
vested with all the rights, privileges, and 
immunities, including the right of suffrage, 
of citizens of the Choctaw Nation, except in 
the annuities moneys and the public domain 
of the nation (R. 176-7). 

a. The Chickasaws consented to the adoption. 
Plaintiffs contend that they did not consent to this 
Act and, therefore, while the adoption of the Choc-
taw freedmen was legal insofar as it conferred 
political rights, it was not legal or binding upon 
the Chickasaws insofar as it attempted to author-
ize the allotment of the commonly owned lands of 
the two tribes (R. 105). 

There is no merit to this contention. Article 
N X Y I of the treaty of 1866 is clear and unam-
biguous. By it each Nation consented to the 
selection of commonly owned land by adopted citi-
zens of the other tribe, either at that time or there-
after adopted, and whether they were white, negro, 
or Indians from alien tribes. The words "all per-
sons" used in the article could not be more inclu-
sive. The possibility that neither Indian party 
to the treaty would comply with the provisions of 
Article III within the limited period of two years 
was recognized and Article X X Y I was drafted in 
sufficiently broad terms to meet that contingency. 
The article does not distinguish between the subse-
quent adoption of single individuals, groups, or 
all freedmen en masse. 

The fact that the adoption act of 1883 somewhat 
limited the rights of the adopted freedmen is im-
material as affecting the consent given by Article 
X X Y I of the treaty of 1866, because the same re-
strictions might properly have been imposed upon 
adoptees of any race. 

And should it be urged that Article X X Y I pro-
vided for consent only in the case of adoptees with 
unlimited rights, the contention must fail because 
the only persons for whose benefit the article was 
inserted have agreed to limitation in the act of 
adoption; i. e., (1) the United States, which de-
sired the freedmen taken care of, formally agreed 
to the act; (2) the Choctaw freedmen accepted the 
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limited benefits, and (3) the Choctaws were the 
moving parties. The Chickasaws were benefited 
rather than injured by the limitation confining 
freedmen allotments to 40 acres. 

We think it is clear that, even without the fur-
ther consent by the Chickasaws contained in the 
Atoka and Supplemental agreements, supra, the 
consent given in advance by Article X X V I of the 
treaty of 1866 is sufficient to dispose of plaintiff's 
claim. 

Indeed, the Chickasaws anticipated the Choc-
taw Nation by ten years in the belief that 
freedmen could be adopted by either Nation and 
given commonly owned land without consent of 
the other, further than that given in the treaty of 
1866. For, in 1873 the Chickasaws did precisely 
what the Choctaws did in 1883—they enacted legis-
lation to adopt their freedmen in conformity with 
Article I I I of the treaty of 1866, and the only 
reason this statute did not become effective was 
failure on the part of the Government to clearly 
approve it before a subsequent repeal by the 
Chickasaw legislature. United States v. The Choc-
taw Nation et at., 38 C. CI. 558, 566-567 193 
U. S. 115. 

The members of the Chickasaw legislature in 
1873 were only seven years removed from the date 
of the treaty of 1866, and were faced with the after 
effects of the Civil War and the emancipation of 
negro slaves. They knew much better what was 
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intended by that treaty than do their living de-
scendants, who apparently discovered the possibil-
ities of their instant claim some 50 years later,6 and 
who, as concerns the freedmen, are faced only with 
the potentiality of a judgment in their favor. 

I I 
Plaintiff consented to allotments by Atoka and 

Supplemental agreements 

A. The Atoka agreement.—The Congress, hav-
ing deemed it to the best interests of all concerned 
to extinguish the tribal title to the lands occupied 
by the Five Civilized Tribes, established the Dawes 
Commission (act of May 3, 1893, 27 Stat. 612, 645) 
to carry out such purpose. 

In authorizing the Dawes Commission to enroll 
the freedmen of the Five Civilized Tribes, the 
Curtis act of 1898 provided (30 Stat. 495, 502) : 

It shall make a correct roll of all Choctaw 
freedmen entitled to citizenship under the 
treaties and laws of the Choctaw Nationy and 
all their descendants born to them since the 
date of the treaty. (Italics supplied.) 

It shall make a correct roll of Chicka-
saw freedmen entitled to any rights or bene-
fits under the treaty made in eighteen hun-

6 The time this action was commenced. At the time of the 
Supplemental agreement, the Chickasaws carefully pre-
served their claim for compensation for land allotted to un-
adopted Chickasaw freedmen, but did not preserve any claim 
for the allotments to Choctaw freedmen. Inclusio unius est 
exclusio alterius. 
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dred and sixty-six between the United 
States and the Choctaw and Chickasaw 
tribes and their descendants born to them 
since the date of said treaty; and forty 
acres of land, including their present resi-
dences and the improvements shall be allot-
ted to each, to be selected, held, and used 
by them until their rights under said treaty 
shall be determined in such manner as shall 
be hereafter provided by Congress. [Italics 
supplied.] 

It will thus be seen that the Congress distinctly 
recognized and understood at the time of the pas-
sage of the Curtis Act that the Choctaw freedmen 
were entitled to citizenship under the treaties and 
under the laws of the Choctaw Nation. Likewise, 
it appears that the Congress distinctly understood 
at the time of the passage of the Curtis Act that 
any rights or benefits to which the Chickasaw 
freedmen were entitled under the treaty of 1866 
were of such a doubtful nature that the determina-
tion thereof required further consideration. 

This differentiation by Congress makes it still-
more clear that, while the Chickasaw freedmen be-
came enrolled as persons "entitled to any rights 
or benefits under the treaty of eighteen hundred 
and sixty-six", the determination of their rights 
was reserved.7 On the other hand, the Choctaw 
freedmen were directed to be enrolled without 

7 It later was held they had no such rights. (United 
States v. The Choctaiv Nation, 38 C. CI. 558). 
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reservation, and their rights and benefits were rec-
ognized as having been created under the treaty of 
1866, and were implemented by the act of June 6, 
1896, supra, and the Curtis act of 1898. 

The year prior to the enactment of the Curtis 
act the United States and the two Nations had ne-
gotiated the "Atoka" agreement, which with 
amendments was ratified and confirmed by Con-
gress as section 29 of the Curtis act (30 Stat. 495, 
505). The agreement as so enacted was subse-
quently ratified by a majority vote of both the 
Choctaw and Chickasaw Nations. 

This agreement had to do generally with pro-
posed allotments in severalty of the commonly 
owned lands of the Choctaw and Chickasaw Na-
tions to the members and freedmen of these tribes. 
By it the Chickasaws consented to such allotments. 
The most pertinent portions appear in the Gov-
ernment's requested finding VII (R. 180). Among 
the provisions was the following: 

That the lands allotted to the Choctaw 
and Chickasaw freedmen are to be deducted 
from the portion to be allotted under this 
agreement to the members of the Choctaw 
and Chickasaw tribe so as to reduce the 
allotment to the Choctaws and Chickasaws 
by the value of the same (30 Stat. 506). 

Plaintiff contends that this provision was a 
guarantee that the Chickasaws would be compen-
sated for 14 of the lands allotted to Choctaw 
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freedmen by reductions from the allotments to 
Choctaw Indian citizens "or by an adjustment or 
settlement otherwise" (R. 113). Defendant can 
find no provision in the statute for "an adjustment 
or settlement otherwise," nor does plaintiff point 
to one. It does not matter greatly because the 
provision was omitted from and was repealed by 
the Supplemental agreement of March 21, 1902 
(30 Stat. 641). To understand why this was clone 
the situation must be reviewed. 

The "Atoka Agreement" as it was originally 
negotiated at Atoka, Indian Territory, in 1897,8 

provided for the allotment of all commonly owned 
land "to the members of said tribes so as to give to 
each member of these tribes (except the Choctaw 
freedmen), so far as possible a fair and equal share 
thereof, considering the character and fertility of 
the soil and the location and value of the lands." 
It recognized the right of the Choctaw freedmen to 
receive 40 acres—the amount specified in the adop-
tion legislation of 1883, and in the treaty of 1866— 
by authorizing an allotment of such acreage to each 
of them, but it made no provision for Chickasaw 
freedmen. The Chickasaws denied that their freed-
men were entitled to any rights to share in the land. 

It was also provided that "the lands allotted to 
the Choctaw * * * freedmen are to be de-
ducted from the portion to be allotted under this 

8 Sen. Doc. 93, 55th Cong.; printed also in Report of the 
Commissioner of Indian Affairs, 1897, pp. 409-415. 
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agreement9 to the members of the Choctaw * * * 
tribes * * V (Italics supplied.) 

June 28, 1898, the Congress embodied the agree-
ment in the Curtis act, but it provided by amend-
ment for 40-acre allotments to the Chickasaw freed-
men also, "to be selected, held, and used by them 
until their rights under said treaty shall be de-
termined, in such manner as shall hereafter be 
provided by act of Congress.'' 

To equalize the provision for deduction in the 
original agreement, stipulated at a time when it 
was intended that only Choctaw freedmen would 
receive allotments, and which on that account pro-
vided for deductions from Choctaw allotments only, 
a further amendment applying the proviso to the 
Chickasaws was necessary. This is more readily 
appreciated when it is realized that while there 
were approximately 20 Chickasaw freedmen to 
every 25 Chickasaw Indians, there were only 6 
Choctaw freedmen to every 25 Choctaw Indian cit-
izens. In other words the ratio of Chickasaw 
freedmen was approximately 4 times that of the 
Choctaw freedmen. 

It seems clear, therefore, that plaintiff's self-
styled "guaranty" was not drafted for the especial 
protection of the Chickasaw Nation, but was a 
mutual undertaking with reference to a plan for 
allotment which later was replaced by the plan of 
the Supplemental agreement. 

9 We emphasize the words "under this agreement" because 
no lands ever were allotted under that agreement. 
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The process of reasoning which resulted in the 
deduction proviso was tied to the fact that the 
Atoka agreement, as embodied in the Curtis act 
still contemplated the allotment of all the land' 
except that reserved for schools, churches, town 
sites, charitable institutions, public buildings, and 
other public purposes. 

B The Supplemental agreement.-Time passed 
and it became apparent that a new agreement, more 
specific m its provisions, was required. As a re-
sult, on March 21, 1902 (32 Stat. 641), the Chicka-
saw Nation, the Choctaw Nation, and the United 
States entered into such further agreement, which 
became known as the "Supplemental" agreement 
It was approved and ratified by Congress on July 
1 1902, and by the citizens of the Choctaw and 
Chickasaw Nations on September 25, 1902 (R. 
p. _U j. 

The Supplemental agreement was much more 
extensive than the Atoka agreement, and con-
tains detailed provisions for the allottment in 
severalty of the common lands of the Choctaw 
and Chickasaw Nations to the members and 
freedmen thereof, the enrollment of such mem 
bers and f r e e d ^ a p p r a i s e m e n t Qf 

ments ^ K ^ * ^ 
ments had been made and equalized, and the res-
ervation, sale or disposition in other manner of 
the common property of the Choctaw and Chick-
asaw Nations, and the disbursement of all 
moneys arising f r o m such sale or disposition. 

179 
The Supplemental agreement provides in par-

agraph 11 that: 
There shall be allotted * * * to 

each Choctaw and Chickasaw * * * 
freedman, * * * land equal in value 
to forty acres of the average allottable 
land of the Choctaw and Chickasaw na-
tions : * * * 

Thus by the terms of paragraph 11 of the Sup-
plemental agreement, the Chickasaw Nation spe-
cifically agreed and consented to the allotment 
of lands to both Choctaw and Chickasaw freed-
men. Nowhere in the Supplemental agreement 
is there to be found any restriction or qualifica-
tion on the consent and permission granted and 
agreed to in said paragraph 11 by the Chicka-
saws in respect of allotments to Choctaw freed-
men. It seems beyond dispute that the plaintiff, 
the Chickasaw Nation, one of the parties to this 
Supplemental agreement, should not now be per 
mitted to set aside its plain, unequivocal, and 
specific promise and consent concerning allot-
ments to Choctaw freedmen. 

1. The provision in the Atoka agreement for 
deduction of allotments is repealed ~by the Supple-
mental agreement.—The Supplemental agreement 
is a comprehensive statute covering the same gen-
eral subject as the Atoka agreement, but incorpo-
rating substantial changes, supplying important 
omissions from the Atoka agreement, and omitting 
some of the provisions which formerly appeared. 
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Among these was the omission of the provision that 
alio ments to freedmen should be deducted from 
he lands allotted to Indian citizens. This was the 

so-called guarantee" which is the keystone of 
Plaintiff s case and without which it tumbles. 

The effect of such an omission is stated in Louis-

On the contrary, where an entire clause in 
an old statute is omitted from the new one 
it is the reasonable inference that the legis-
lature did not intend that the clause omitted 
should thereafter be embraced in the terms 
of the statute. National Bank of the Re-

J0wrrent'142 353 ' 134 S. W 

479 i Traders' Deposit Bank v. Henry, etc 

1506 ' ' 4 9 S ' W ' 5 3 6 ' 2 0 K y ' '>•• )•• 
But there is a stronger reason than the mere 

omission for asserting there has been a repeal 
5Tes g r a P h ^ ° f t h e S u p p l e m e n t a l ^eement pro-

No act of Congress or treaty provision, nor 
any provision of the Atoka agreement in-
consistent with this agreement, shall be in 

n X i s " 1 S a i d C h 0 C t a W a n d C M c k — 
One of the most notable departures from the old 

Plan of allotting all the lands to the members of 
the two Nations are the provisions in the Supple-
mental agreement (Sections 11-24) which fix such 
allotments at 320 acres for each Indian citizen 
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Under this new plan the vast remainder of the 
tribal estate was to be sold at public auction and 
the proceeds were to be used to equalize differ-
ences in value of individual allotments. The bal-
ance was then to be placed to the credit of the 
tribes and distributed per capita as other funds 
of the tribes. 

It now becomes clear why the Supplemental 
agreement omits the provision in the Atoka agree-
ment which directed that lands which might be 
allotted to freedmen should be 

deducted from the portion to be allotted 
under this agreement [the Atoka agree-
ment] to the members of the Choctaw and 
Chickasaw tribe so as to reduce the al-
lotment to the Choctaws and Chickasaws by 
the value of the same. 

No lands ever were allotted under "this," the 
Atoka agreement.10 The allotments of many hun-
dreds of acres to each Indian citizen, envisaged by 
the Atoka agreement, never came to pass. The 
provision for deduction from the portion to be 
allotted "under this agreement" expired with the 
plan to which it was directed. 

For some definite purpose, which must be ac-
cepted as final, Congress determined that each In-
dian citizen be allotted 320 acres. The deduction 

10 The allotments to the Choctaw citizens and freedmen 
were made under the provisions of the Supplemental agree-
ment, which this Court has held in Choctaw Nation v. 
United States, et at. (83 C. CI. 140, 160, 164), "superseded* 
the provisions of the Atoka agreement. 
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provision was directly in conflict with this de-
termination because it directed a reduction from 
the allotments. Under the inhibition of Para-
graph 68 it could not stand and its omission from 
the new statute obviously was dictated by that 
situation. 

2. The deduction proviso in the Atoka agree-
ment was not reaffirmed by the Supplemental 
agreement. Plaintiff attempts to revive the de-
funct deduction proviso of the Atoka agreement 
by asserting that it was "re-affirmed" by the Sup-
plemental agreement. To support this assertion 
plaintiff quotes from the Supplemental agreement 
(32 Stat. 650, 651) as follows: 

Provided, That nothing contained in this 
paragraph shall be construed to affect or 
change the existing status or rights of the 
two tribes as between themselves respecting 
the lands taken for allotment to freedmen 
or the money, if any, recovered as compen-
sation therefor, as aforesaid (R., 129). 

Nothing will be gained by attempting to follow 
the reasoning by means of which plaintiff reaches 
its conclusion, since by its terms the proviso is con-
fined strictly (1) to the dispute over allotments to 
Chickasaw freedmen, and (2) to the rights of the 
two tribes as between themselves. 

The proviso concerns itself only with the possi-
ble effect of "this paragraph" but this paragraph 
relates only to final allotments to Chickasaw freed-
men, and to compensation for the value thereof 
should it be determined by the Court of Claims that 

179 
the Chickasaw freedmen, independently of the 
Supplemental agreement, had no right to allot-
ments. Not a word in this paragraph relates to 
Choctaw freedmen; nor, indeed, is there a word in 
the entire subdivision of which this paragraph is 
a part (paragraphs 36-40, pp. 649-651) which men-
tions Choctaw freedmen. This subdivision is 
grouped under the distinctive heading "CHICKA-
SAW FREEDMEN" and constitutes special juris-
dictional legislation for the determination of the 
rights only of Chickasaw f reedmen to allotments. 

Paragraph 36 recognizes "the existing contro-
versy respecting the relations of the Chickasaw 
freedmen to the Chickasaw Nation and the rights 
of such freedmen in the lands of the Choctaw and 
Chickasaw nations * * V 

Paragraph 37 authorizes the Attorney General 
to file in the Court of Claims a bill of interpleader 
against the Choctaw and Chickasaw nations and 
the Chickasaw freedmen, "setting forth the exist-
ing controversy between the Chickasaw Nation and 
the Chickasaw freedmenand requiring the de-
fendants to interplead and settle their respective 
rights. 

Paragraph 38 provides for personal service of 
process on (a) the principal chief of the Choctaw 
Nation, (b) the governor of the Chickasaw Nation, 
and (c) three recognized Chickasaw freedmen; and 
for service by publication in newspapers having 
general circulation in the Chickasaw Nation. 

Paragraph 39 relates to employment of counsel, 
and to procedure. 
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Paragraph 40 relates to allotment to Chicka-
saw freedmen, as stated above 

Apparently the only evidence upon which plain, 
tiff lelies is the testimony of Ben H. Colbert. The 

le X 0 i f I " f e C t , e d t 0 8 8 i n C 0 » t , which it clearly s f o r l t s e e k g ^ ^ ^ ^ 
— t a k a W e terms of the Supplemental agree-
ment Ho r r : V 1 6 W e d m 0 S t f a V O r a b 1 ^ ' t h e 

mony does not show an intent on the part of the 
Um eC States or of the Choctaw Nation to reaffirm 
the deduction proviso in the Atoka agreement 

t h e "as between them-
selves m the proviso to section 40 of the Supple-
mental ag-reeinent, which relates to the preseL-
tmn of the existing status respecting allotments to 

X T ' , , ? a t 6 V e r ^ been the "existing 
status as between the tribes, the proviso clearly 

Z T : P r i S e ° f P r ™ i o n to inter-
tribal claims of right, and does not purport to pre-
serve or acknowledge the existence of any claim of 
» g ht against the United States, other than That 

Z T Z i n r : g r a p h s l a 
upon allotments to Chickasaw freedmen only. 

" l a n d s t a k e n f o r 

tu xieeamen, or the money, if anv TP 
covered as compensation therefor, as aforesaid '> 
conclusively tie the proviso to the preceding pro-
visions of paragraph 40, which authorized a lot 
ments to the Chickasaw freedmen, and the payment" 
of compensation in the event n-p ^ 
the United States ^ ^ a g a i n S t 
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III 

Responsibility, if any, lies with the Choctaw Nation, as 
defendant 

The Choctaw Nation has been impleaded as a 
party defendant because if plaintiff tribe is en-
titled to recover, any judgment rendered herein 
should be assessed against the Choctaw Nation 
and not against the United States. Assuming, 
but assuredly by no means admitting, that plain-
tiff has shown that it is entitled to the compensa-
tion for which it prays judgment in its petition, 
most certainly plaintiff has advanced neither any 
fact nor any theory of law under which the United 
States is liable therefor. 

The actual lands involved in this suit were 
allotted to Choctaw freedmen citizens of the Choc-
taw Nation. If such lands were wrongfully or 
unlawfully allotted, the Choctaw Nation received 
the benefit and the United States would not be 
liable therefor. 

I V 

In no event is the United States liable for "just compensa-
tion" within the meaning- 0 f the cases cited by 
plaintiff 

The petition does not directly allege a taking 
under a power akin to eminent domain. Neither 
does it state any facts which indirectly might show 
a taking under such a power, although in the prayer 
for relief interest is demanded. No evidence has 
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been adduced which might assist the petition 
in that respect. On the other hand, plaintiff's 
petition alleges and its brief argues consistently 
that the United States contracted with the Chick-
asaw Nation but failed to keep its contract. The 
brief repeatedly insists that the Government 
"guaranteed" to the Chickasaws that they would 
receive compensation for their interest in the land 
which they permitted to be allotted to the Choctaw 
freedmen. This is the crux of plaintiff's case. It 
is stated succinctly at Part I I I (1) 0f plaintiff's 
argument (R. 115) and is consistently reiterated 
and amplified throughout the brief. 

Plaintiff recognizes that it cannot recover in-
terest in a suit sounding in contract, so without 
discussing the application of the cases cited, the 
brief asserts that plaintiff is entitled to a judgment 
bearing interest under the principles of Creek 
Nation v. United States, 255 U. S. 103, and 
Shoshone Tribe of Indians v. United States,, 299 
U. S. 476, "and other applicable decisions." We 
shall not trespass on the time of the Court by un-
necessary argument to prove that this is a suit 
upon contract. In a dozen places plaintiff admits 
that it consented to the allotments. More than 
that, it builds its whole case on the alleged "guar-
anty" given by the Government in exchange for 
such consent. 

As the Court knows, proof of consent in the suit 
of the Shoshone Indians would have been fatal to 
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their case. And as for the Creek Nation, the 
Creeks did not even know that their lands were 
being taken. In the absence of knowledge there 
was no consent. In neither case was there any sort 
of agreement for compensation such as plaintiff 
insists exists in this case. 

Under Rule 39 (a) perhaps this point might be 
deferred until after a decision upon the merits, 
but if the Court in the first instance should wish 
to determine the nature of the alleged right, we do 
not wish the matter to be submitted without some 
mention. 

CONCLUSION 

It is respectfully submitted that plaintiff has 
failed to sustain the burden of showing that it is 
entitled to any judgment and its petition should 
be dismissed. 

N O R M A N M . LITTELL, 
Assistant Attorney General. 

R A Y M O N D T . NAGLE, 

Special Assista?it to the Attorney General. 
CHARLES H . S M A L L , 

Attorney. 
A P R I L 1 9 4 1 . 
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APPENDIX 

(Report of Interior Department, filed August 15, 1940) 

UNITED STATES DEPARTMENT 

OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 

Washington, Jan 24, 1938 
1 he Honorable, THE ATTORNEY GENERAL 

M Y DEAR M E . ATTORNEY GENERAL: Further ref 
erence is made to the letter from your Department 
requesting information relative 'to the claim of 
the Chickasaw Nation of Indians as set out in the 

cou H f n n S e N o \ K - 3 3 6 ' 111 t h e U n i t e d ^ 
S d States 8 ' 7 ^ N a t i ° n a g a m S t t h e 

n , S t p p e a : V T 1 t h e p e t i t i o n i n t h i s c a s e th*t the 
l e S 7 T ? l a h n S o o mPe n s ation for its al-
leged interest m the lands allotted to the Choc-
taw freedmen, and prays therein for a monev 
judgment against the United States for such inter^ 

I t f l i d e l f f c a t i o n the plaintiff, paragraph 
,, f U f . Petltl<® quotes the jurisdictional act 
under which the suit was brought 

Paragraph II of the petition cites the ratified 
treaties to which the Choctaws were a party be-
ginning with that of 1820 (7 Stat. L., 210); and con-
tinuing to that of 1866 (14 Stat. L. 769) 

Paragraph III alleges that the Chickasaws pur-
chased a common interest in the Choctaw lands by 
the treaty of 1837 (11 Stat. L , 573) 

179 
Paragraph IV quotes what is intended to be 

considered as the pertinent part of article one of 
the treaty of 1855 (11 Stat. L„ 611). 

Paragraph V describes how all moneys result-
ing from the sale of tribal lands and properties of 
the Choctaws and Chickasaws have always been 
disposed of and the proportions to each nation. 

The statements contained in the first five para-
graphs of the petition can be admitted, where 
relevant. The funds derived from the sale of 
tribal lands of these nations, under treaty pro-
visions were deposited in the Treasury of the 
United States to the credit of the nations in the 
proportion of one-quarter to the Chickasaw Na-
tion and three-quarters to the Choctaw Nation. 
The Court of Claims disposed of this question in 
its decision of April 6,1936, in case No. J. 231 bv 
holding that— ' ' 

t p r o P ° r t i o n a l interest of the two 
)t ' e s "1, ™oneys arising from the disposi-
tion of their common properties, as fixed in 
preceding treaties and acts of Congress on 
the basis of three-fourths to the Choctaws 
and one-fourth to the Chickasaws, was in T o 
1Q& ™ g t d i n a&reements of 1898 and 
1902. That was the legal basis for the ap-
portionment and payment of the moneys in-
volved m suit The United States appor-
t oned and paid such moneys to the res£ec-

?? ^ bas i s" Consequently 
the plaintiff, the Choctaw Nation, lias no 
S ? l a C O m ^ a m t ^ a ^ i n s t e i t l l e r t h e United 

01' A CJ lckasaw Nation, and the 
petition must be dismissed. 

The provisions of the treaty of 1855 are as 
quoted m paragraph IV of the petition. The 
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United States contended that the Chickasaw freed-
men had been adopted while the Chickasaws con-
tended the opposite. The allotment of such freed-
T ^ ^ r f e r e n c e o f the matter to the courts, 
all by the Atoka Agreement and the supplemental 
agreement of 1902 (32 Stat. L., 641), appears to 
have been merely a compromise proposition The 
question of the consent of the Chickasaws to the 
allotment of the Choctaw freedmen will be dis-
cussed later. 

The statements in paragraph V I of the petition 
are substantially correct. 

In paragraph V I I the plaintiff alleges that it 
has a one-quarter interest in the lands allotted to 
the Choctaw freedmen for the reason; first that it 
is common owner (with the Choctaw Nation) in 
the lands so allotted, and did not participate in 
the adoption of the Choctaw freedmen, and insofar 
as the interest of the Chickasaws in such lands is 
concerned the Choctaw adoption is null and void-
second, that it agreed to the allotment of said' 
freedmen only after the insertion of specific safe-
guards m the Acts of 1898 and 1902 for the settle-
ment of such interest; and third, that such safety 
provisions have not been carried out. For the 
three reasons given the plaintiff alleges that it is 
entitled to a judgment against the United States 

a ° n e _ q U a r t e r i n t e r e s t i n a11 ^nds 

In a case in the Choctaw and Chickasaw Citizen-

1Q09 fZ JTr d ^ S e C t i ° n 3 3 ' A c t 0 f ^ 1902 (32 Stat. L., 641-648), sitting at South Mc-
Alester, Indian Territory, December term 1902 
entitled "Tke CkoctaW and Chickasaw* NZions or 
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Tribes of Indians, Plaintiffs, v. J. T. Riddle, et al., 
Defendantsthe court with reference to the pro-
visions of the treaty of 1866 and prior treaties 
whereby the consent of both tribes should be ob-
tained before a sale of lands could be had, stated: 

It is a significant fact that in all these 
treaties, wherever land is mentioned, it is 
expressly provided that it is held in com-
mon by these two tribes. It is a further 
significant fact that wherever any provision 
is made for any disposition of the lands, it 
is provided that the price to be paid for 
same should be agreed upon between the 
two nations ; and the disposition of any of 
the lands, before taking place, is to be 
agreed upon by the two nations. Even in 
the lands donated to the missionaries, who 
came here and administered to the spiritual 
needs of the Indian, and endured hardships, 
perils, and dangers incident to such resi-
dence at that time, the Indian, while recog-
nizing that wholesome gratitude that must 
be commended, was so cautious as to the 
distribution of his property, ingrafted into 
that treaty that the lands therein granted 
should not be disposed of except by and 
with the consent of both nations. When the 
United States purchased a part of their 
territory, under the treaty of 1866, it pur-
chased the same not from the Choctaws 
alone, nor from the Chickasaws alone, but 
from the Choctaws and Chickasaws, and 
paid the two tribes three hundred thousand 
dollars. 

We have set out the provisions of these 
different treaties because we consider it 
important. And, after a careful considera-
tion of the provisions of these treaties, and 
the legislation above referred to, is there 
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any questioning the fact that this land is 
held m common by these two tribes? and 
mat each and every member of these two 
tribes o± Indians own an equal, undivided 
W v S t n f V ^ ^ c o n v e y e d ' under the 
treaty o±.1855, and which is now conceded 
to be all the lands embraced in the territorv 
known as the Choctaw and Chickasaw Na-
S m -P,e I n 1 i a n Te™tory, except that part heretofore disposed of by them? And 
the further fact that no part thereof has 
ever been disposed of without their joint 
consent? These treaties mean that or they 
clo not mean anything. J 

And again the court propounds the following 
questions and answer: 

Was the Choctaw Nation interested in 
who was made a Chickasaw citizen? or, was 
the Chickasaw Nation interested in who was 
made a Choctaw citizen ? Most assuredly it 
seems to us they were. y 

After a lengthy discussion the court in this case 
concluded: 

*. So, in consideration of all the 
various aspects of the case, and being of the 
opinion that owing to the manner in which 
n o ^ r f o w , h e i d > t h e t w o t r i b e s that notice t̂o both tribes was indispensable-

, we are of the opinion, on account 
of the errors pointed out, that the judgments 
rendered by the United States C o u r t " 
the Indian Territory, under the Act of June 

appeal from the Commission 
to the Five Civilized Tribes, in favor of the 
ten defendants named in the bill, as well as 
h a S J ™ c r e i n a n d m a d e themselves parties defendants, and all persons so situ-
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ated, should be annulled and vacated, and 
it is therefore, so ordered. 

This case was referred to with favor in Wallace 
v. Adams (143 Fed., 716; 204 U. S., 415). The 
Riddle case related to individual adoption and not 
to the adoption of a class or group of people of 
another tribe or race. 

After a careful search no act of the Chickasaw 
legislature has been found providing for or con-
senting to the adoption of the Choctaw freedmen. 

Although no such Chickasaw legislation has been 
found for the purpose of said adoption, attention 
is invited to certain provisions of the Act of June 
28, 1898, supra, relating to the rights of freedmen, 
both Choctaw and Chickasaw. 

Section 21 of the 1898 Act contains a provision as 
•follows: 

It shall make a correct roll of all Choctaw 
freedmen entitled to citizenship under the 
treaties and laws of the Choctaw Nation, 
and of their descendants born to them since 
the date of the treaty. 

This section contained also a paragraph next 
following, reading: 

It shall make a correct roll of Chickasaw 
freedmen entitled to any rights or benefits 
under the treaty made in eighteen hundred 
and sixty-six between the United States and 
the Choctaw and Chickasaw tribes and their 
descendants born to them since the date of 
said treaty and forty acres of land, includ-
ing their present residences and improve-
ments, shall be allotted to each, to be se-
lected, held, and used by them until their 
rights under said treaty shall be determined 
in such manner as shall be hereafter pro-
vided by Congress. 
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In section 29 it, is provided as follows: 

That the lands allotted to the Choctaw 
and Chickasaw freedmen are to be deducted 
trom the portion to be allotted under this 
agreement to the members of the Choctaw 
and Chickasaw tribe so as to reduce the 
allotment to the Choctaws and Chickasaws 
by the value of the same. 

This section also provides rules for the selec-
tion of allotments both by citizens and freedmen 
and requires the principal chief of the Choctaw 
Nation and the governor of the Chickasaw Nation 
to execute and deliver deeds for the allotted lands. 

* Said patents shall be framed in 
accordance with the provisions of this agree-
ment and shall embrace the land allotted 
to such patentee and no other land, and the 
acceptance of his patents by such allottee 
snail be operative as an assent 011 his part 
Z : l e a " o t m e n t a n ( 1 conveyance of all lands 

ol the Choctaws and Chickasaws in accord-
ance with the provisions of this agreement, 
and as a relinquishment of all his right title 
and interest in and to all parts thereof, ex-
cept the land embraced in said patents, ex-
cept also his interest in the proceeds of all 
lands, coal, and asphalt herein excepted from 
allotment. 

The Act of July 1, 1902 (32 Stat. L., 641), rati-
fied a supplemental agreement with the Choctaws 
and Chickasaws. Section 13 of this Act made al-
lotments of Choctaw and Chickasaw freedmen 
inalienable during the lifetime of the allottee not 
exceeding 21 years from the elate of the certificate 
of the allotment. Sections 27, 28, and 29 provided 
for the enrollment of Choctaw and Chickasaw citi-
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zens or freedmen. Sections 36 conferred juris-
diction on the Court of Claims to determine the 
rights of Chickasaw freedmen. 

These Acts, were both agreements negotiated 
with the proper agencies of the Choctaw and Chick-
asaw Nations, and duly ratified by said nations in 
the methods prescribed in Congress. Apparently, 
from the portions of these agreements cited and 
quoted, the Chickasaws not only had ample notice 
of the adoption of the Choctaw freedmen but ac-
tually consented thereto. 

The Choctaws adopted their freedmen by act of 
the Choctaw council of May 21, 1883 (Laws Choc-
taw Nation 1894, page 335). Only section 8 of this 
Act was ever repealed. The Chickasaws appear 
never to have consented thereto by an act of their 
legislature but said consent appears to have been 
given by ratification of the agreements of 1898 and 
1902. O11 careful search 110 provisions have been 
found in the Atoka Agreement or elsewhere with 
the apparent purpose of safeguarding any rights 
of the Chickasaws in the one-quarter interest in 
the lands allotted to the Choctaw freedmen. No 
such understanding with the United States can now 
be found. If there was such an understanding or 
agreement it was, no doubt, with the Choctaw Na-
tion, in which case the Choctaws appear to be a 
proper party defendant in the case if such under-
standing or agreement is capable of proof. 

The quotation made in paragraph V I I I of the 
petition is, no doubt, a correct quotation of article 
three of the treaty of 1866. 

Paragraph I X alleges that the Chickasaw Na-
tion never took any action by cooperation with the 
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Choctaw Nation or otherwise for the adoption of 
the Choctaw freedmen and that no action was ever 
taken by it that could be construed as a waiver of 
its interest in the lands allotted to such freedmen 
under the agreements of .1898 and 1902. 

The Chickasaw legislature never adopted the 
freedmen of that tribe and had such adoption rati-
fied by the Congress of the United States, and such 
legislature never passed any act expressly consent-
ing to the adoption of the Choctaw freedmen by 
the Choctaw tribe. As shown above under answer 
to paragraph VII of this petition, by the Acts of 
1898 and 1902, supra, which contained agreements 
between the United States and these nations, the 
Chickasaws appear to have actually consented to 
the allotment of 40 acres of land of average value 
to such Choctaw freedmen without in any manner 
providing for any money payment to them of a 
one-quarter interest in the value of the lands so 
allotted. 

As set out in paragraph X, the Chickasaws never 
adopted their freedmen. Such freedmen were 
given allotments of the same amounts and values 
as were given to the Choctaw freedmen. As to the 
allotments to such freedmen, the Chickasaws, also 
the Choctaws, did provide in the agreements of 
1898 and 1902 for an adjustment of the matter by 
the courts. No such provision appeared in such 
agreements in regard to the Choctaw freedmen. 
The case of the Chickasaw freedmen was referred 
to the Court of Claims under appropriate legisla-
tion in the Act or Agreement of 1902, and as a 
result the court held that the Chickasaw freedmen 
were not entitled to allotments independently of 
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the agreement of 1902 (38 Ct. Cls., 558). Later, 
an appropriation was made to pay the judgment 
by the Act of June 25, 1910 (36 Stat. L., 807), 
amounting to $606,936.08 and paid, per capita, to 
the Choctaw and Chickasaw tribal membership, 
freedmen excepted. 

Paragraph X I of the petition alleges, in effect, 
that a dispute arose as to the status of the Choctaw 
and Chickasaw freedmen, and continued from 1866 
until the agreements of 1898 and 1902 were entered 
into, in which agreements provisions were inserted 
fixing the status of such freedmen and adjusting 
and settling all questions of dispute relating to 
them. 

The question as to the status of the Choctaw 
freedman after approval by Congress of the Choc-
taw Act of adoption of May 21, 1883, supra, seems 
to have been settled. They were entitled to 40 
acres of land of average value and had all the 
other rights and privileges of a Choctaw citizen, 
except the right to share in the tribal funds and 
the right to hold office. 

The dispute as to the status of the Chickasaw 
freedman continued between the Choctaws and 
Chickasaws on the one hand and the United States 
on the other, until the decision of the Court of 
Claims, supra, had become final, although, under 
provisions of the agreements of 1898 and 1902 the 
Chickasaws and Choctaws saved their rights to 
the value of such lands as were allotted to such 
freedmen. The Chickasaw freedmen were not 
adopted as members of the Chickasaw Nation. 

As above stated, the Choctaw freedmen were 
adopted by the Choctaw Nation. The Chickasaws 
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consented to such freedmen being given allotments 
ot land m the agreements of 1898 and 1902, and 
after a careful search of the records we have been 
unable to locate any objection or protest to the 
action so taken until this petition was filed in the 
Court of Claims. 

Paragraph X I I of the petition quotes the pro-
vision of the agreement of 1898 under which the 
Chickasaw freedmen were given allotments of 40 
value ° f ° l l 0 C t a W a n d Chickasaw lands of average 

This provision preserved the rights of the Choc-
taws and Chickasaws to receive a money award in 
the event that it should later be determined in the 
manner to be provided by Congress that the Chick-
asaw freedmen were not entitled to land or any 
other rights. By the agreement of 1902 it was 
provided that the question of such rights should 
be determined by the courts. This was done and 
a money judgment was awarded. 

It should be observed that no such provision re-
lating to Choctaw freedmen nor any like provisions 
appears m either the agreement of 1898 or that of 

jTTt X m ° f ^ P e t i t i ° n ^ 0 t e s a Para-graph of the agreement of 1896; and alleges, in 
effect, that such paragraph was inserted as a pro-
tection of the interests of the plaintiff in and to 
the lands allotted to the Choctaw freedmen 

Just prior to the insertion of this paragraph in 
the statute under the heading Allotment of 
Land, provision is made for the allotment of all 
the lands of the Choctaws and Chickasaws except 
certain tracts and areas expressly reserved from 
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such disposal. The quoted paragraph, apparently, 
merely limits or restricts the freedmen in the loca-
tion of their allotments to the areas wherein citi-
zens might obtain allotments, and prevents allot-
ments to freedmen out of the reserved tracts and 
areas. This is apparently the purpose of this pro-
vision and not a protection of the rights of the 
Choctaws and Chickasaws in the value of the lands 
allotted to the freedmen as alleged in the petition. 

A search of the records does not disclose that the 
plaintiff ever advanced the contention that the 
Chickasaws should be paid their proportionate part 
of the value of lands allotted to the Choctaw freed-
men as described in paragraph XIV, although the 
question may have been raised informally by the 
Chickasaws as will hereafter appear. 

Paragraph X V of the petition refers to an 
alleged plan for safeguarding the rights of the 
Choctaw and Chickasaw Nations in the lands al-
lotted to Choctaw and Chickasaw freedmen. 

No specific provision is pointed out by this para-
graph which, it is alleged, preserves any rights 
to lands allotted to Choctaw freedmen, and we have 
been unable to locate such a plan anywhere in the 
agreements either of 1898 or 1902. 
^ The provision referred to in paragraph X V I of 

the petition is a safeguard of the rights of the 
t hoctaw and Chickasaw Nations in the lands to 
be allotted to Chickasaw freedmen, but, apparently 
has no application whatsoever to lands to be al-
lotted to Choctaw freedmen. 
. T h e allegations in paragraph X V I I of the peti-

tion, apparently have no application whatever to 
compensation for lands allotted to Choctaw freed-
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men. This, obviously, only attempted to preserve 
the rights of the respective nations in their pro-
portionate part of any funds that might be re-
covered through the courts. 

The statements in paragraph X V I I I 0f the pe-
tition are correct except that relating to the dispo-
sition of the funds. The records show that these 
funds were placed to the credit of the Choctaw and 
Chickasaw Nations without designating a one-
quarter-three-quarter distribution. 

Apparently no protest was made by the Chicka-
saws as to the application of the funds derived from 
this suit to per capita distribution. It appears, 
however, from the records in connection with the 
reasons for approval of an attorney's contract be-
tween Rogers & Clapp in 1910, that the claim of 
the Chickasaws for one-quarter the value of allot-
ments made to Choctaw freedmen out of the pro-
ceeds of the above judgment was given as one of 
the reasons. It appears that when the case of the 
Chickasaw Nation v. the United States, No 23115 
was tiled in the Court of Claims the Chickasaws 
were represented by Mansfield, McMurray & Corn-
ish, and the Choctaws by McCurtain & Hill Before 
the final judgment and decree was rendered in this 
case the Chickasaw attorneys' contract had expired 
and no new attorneys had been selected to represent 
them m the suit. Therefore, they were not at that 
time represented by counsel. 

A brief filed in 1909 in this case on an Applica-
tion H or Additional Decree set out that the Chicka-
saws were entitled to pay for their proportionate 
interest m lands allotted to Choctaw freedmen and 
asked the court to file a supplemental decree to 
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that effect. After an attempt to justify the 
application for such additional decree the paper 
concluded: 

Wherefore, the Choctaw Nation prays that 
an additional decree be entered in the above-
entitled cause apportioning the value of the 
Choctaw and Chickasaw lands allotted to the 
Chickasaw freedmen to the Choctaw and 
Chickasaw tribes, respectively, so as to give 
to each Choctaw and Chickasaw citizen 
(freedmen excepted) an equal share thereof, 
deducting from the amount thus apportioned 
to the Choctaws one-fourth of the value of 
the Choctaw and Chickasaw lands allotted to 
the Choctaw freedmen, and the Choctaw Na-
tion will ever pray, etc. 

T H E CHOCTAW NATION. 
By its attorneys: 

(Sgd.) D. C . M C C U R T A I N . 
" EDWARD P . H I L L . 

The Department of Justice filed an answering 
brief in this case in which it was suggested that 
the proceeds of the judgment in the above case be 
distributed per capita to the membership of the 
tribes. The court apparently ignored the applica-
tion for an amended decree, as proposed by the 
Choctaw attorneys, but filed an amending decree 
under date of May 9, 1910, in which it was ordered 
and decreed— 

* * * that the Choctaw Nation and 
the Chickasaw Nation have and recover of 
and from the United States the said sum of 
$606,936.08, and that appropriate judgment 
be entered herein accordingly; and that the 
amount of said judgment be distributed, 
per capita, among the citizens of said two 
Nations, respectively, under the direction of 
the Secretary of the Interior. 
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It would appear from the above that the Choc-

taws made an offer of settlement in this case to the 
court, but apparently, as the proposal had not 
been made at the time of the trial of the case, the 
court ignored the request of the Choctaw attorneys 
in its final judgment. The above quotations from 
the Application for Additional Decree and the 
order and decree of the court were taken from the 
records now in the Court of Claims in case No. 
23115. It would appear therefrom that the Choc-
taws made an offer to the court to settle the con-
troversy now here, but the court did not order 
such settlement. In view thereof it might be ad-
visable to bring in the Choctaw Nation as a party 
defendant in this case. A further question might 
arise as to whether the brief filed by the Choctaw 
attorneys would constitute an offer of settlement 
and tender of the amount which was admitted by 
the Choctaws to be due from them to the Chickasaw 
Nation. The court could also decide this question. 

A careful search of the records did not reveal 
any protest made to this Department as alleged in 
paragraph X I X of the petition except in connec-
tion with the approval of the Rogers and Clapp 
contract as above set out. There are enclosed 
herewith photostat copies of all the matters relat-
ing to this proposal as found in the contract file. 

We have been unable to locate any refusal to 
make any settlement such as is stated in paragraph 
I I of the petition to have been suggested, except 
the refusal of the court to order the funds distrib-
uted as proposed by the Choctaw attorneys in their 
application for an additional decree. 
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It appears to be unnecessary for this Depart-

ment to make any reply in connection with para-
graphs X X I and X X I I . 

If the court should render judgment against the 
United States in this particular case attention is 
invited to certain probable effects of $47,625 men-
tioned in plaintiff's brief in F-181, page 244 of the 
record in that case. 

It should be understood that nothing herein con-
tained is intended to be construed as an expression 
of the present views of this Department upon the 
merits of the claim presented in petition No. 
K-356. 

In addition to the exhibits enclosed herewith, 
those heretofore transmitted in cases H-37, H-181, 
and J-231, where applicable, should be considered 
in connection with this case. 

Sincerely yours, 
(Signed) OSCAR L . C H A P M A N , 
Assistant Secretary of the Interior. 

Enclosure. 
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