


S T A T E M E N T OF CLAIM. 

Plaintiffs claim Citizenship in the Choctaw Nation bv virtue 
of descent from Abigail Glenn (born Abigail Rogers) a half breed 
Choctaw woman who married John Glenn, a white man, and also the 
white women plaintiffs claim by virtue of their marriages herein 
shown to male descendants of said Abigail Rogers and her husband, 
John Glenn. 

A B S T R A C T OF EVIDENCE. 

By the affidavits attached to and filed with the applications 
made to the Dawes Commission, Plaintiffs show: 

By John C. Glenn, 76 years old, of Enterprise, I. T., now de-
/ 

ceased . That he was a grandson of Abigail Rogers, who married a 
white man named John Glenn, and knew both well. That Abigail 
was a half breed Choctaw and John Glenn a white man. That he 
himself had for many years been recognized by the county courts of 
the Choctaw Nation by granting him permits as a Choctaw Citizen 
for his renters and that Tanzy Parkinson, Fanny Chapman, Jim 
Barnes, John C. Glenn (himself)are to his knowledge Choctaw In-
dians by blood and entitled to be enrolled as citizens of the Choctaw 
Nation. 

By Joseph B. Tucker, 71 years old, That he was a grandson of 
Abigail Rogers, that he clearly remembered her and that she W3« a 
half breed Choctaw and died at his fathe-'*5 house m Carrol County 



Ark. That she started west to the Choctaw Nation with his father 
and family. 

Affiant traveled with them. Her husband, John Glenn, was 
dead. This was about a year after the Indians emigrated from Mis-
sissippi to the Indian Territory. They formerly lived in Yalla-
busha County, near Troy. After the Indians made their first emi-
gration west they moved to Pontotoc County and shortly started 
west. Father, mother, myself/Jack, Polly, Robert, Matilda, and 
Malinda Tucker and Uncle Dave Glenn (one of the sons of Abi-
gail) and his family came together. They had all started for the In-
dian Territory. Uncle Joe Berry Glenn and Aunt Polly, (also 
children of Abigail, had come on before us. We travelled till we 
reached Carrol County, Ark., and my mother and grandmother, Abi-
gail, took sick there and died. Father staid there and married again 
and'eame on and located as we thought in the Indian Territory. Af-
ter living there about ten years the line was surveyed and we found 
oirselves in Sebastian County, Ark. Affiant's mother was Margaret 
Glenn and married Edward Tucker, who testified in this case. He 
was about a hundred years old when he testified. Affiant knows the 
contents of the applications of Katherine Hill, Viola Lightle, Mar-
garet J Goforth, Edward Tucker, Letitia Adams, Sarah E. Barnes, 
James B. Barnes and Nancy Dyer, and knows that the above 
named persons and their descendants are Choctaw Indians by blood 
and entitled to admission and enrollment. Affiant has knowledge 
of the affidavit of Dr. .Benjamin Harrison about a claim of Cherokee 
blood Affiant never heard of any application as Cherokee* by any 
of his people although he has always been told that there was some 
Cherokee in them. Affiant has for many years held land and been 
recognized by the Indian courts by granting permits for his renters 
to him as an Indian citizen. 

By George Washington, on November 12, 1876: Is seventy-
five years of age. That he was born in the old nation, a full blood 
Choctaw and moved with the Choctaws west in 1834, and has ever 
since lived in the Choctaw Nation. He knew Abagail in the ol^Na-' 
tion, she was a half breed Choctaw. That he knew Margaret Glenn, 
daughter of Abagail and John Glenn. They were all Choctaws and 
were so recognized by the Indians. Also that he knows Joseph B. 
Tucker and knows that he is a grandson of Abagail Rogers and John 
G'.enn and the son of Edward Tucker and Margaret Glenn, who was 
the (laughter of Abagail. 

Again by the affidavit of Andrew McGee, that he was a ser-
vant and 'esident of the Choctaw Nation eighty years and has heard 
the affidavit of George Washington and that it is true. 

Deposition of Joseph B. Tucker omitted as he testified person-
ally in the trial. 

By Catherine Cloninger, February 28, 1877: That she knew 
her grand parents, Abigail and John Glenn,and they resided in the 
old nation under the supervision and control of the United States 
Agent and were known with her parents, James and Catherine Gio: .1 
as Choctaw In (bans, and so recognized. That her said father and 
mother died about the time of the removal of the Choctaws west. 
That affiant and sisters and brothers, John C., and Jonathan, and 
Mary W., and Elizabeth at the time of the death of her parents, 
James and Catherine Glenn, in the old nation,about the time of *.he 
removal of the Choctaws west were then taken to the home of the 
affiant's grandparents, Abigail and John Glenn, who resided at the 
time in the old nation and were cared for by Abigail and her husband 
' 2 infancy, till the tribe moved west about 1852 or 3, and that 
Abigail died about 1842, on the way west to the new nation. 
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The deposition of Mary Wells B a r n e s omitted, being merely 
corroborative. 

By Jonathan Glenn (at the same time) that he was 59 years 
of age and with his own knowledge fully corroborates Mrs. Con-
nie < 1, 

By Simon Lewis, the la v of descent as administered by the 
courts and council of the Choctaw Nation. The descent is traced 
through the mother. That the child of a Choctaw woman is always 
a Choctaw. 

By R . B Coleman, Alfred McClure and A. Frank Ross, the 
same. Bv oenmts granted John C, Glenn, Joseph B. Tucker, Robt. 
Barnes and. James B. Barnes, recognition of the blood by the various-
County Courts. 

By William Barnes: That he was well acquainted with 
Abigail Rogers before her death and that she plainly showed Indian 
blood. 

By Sary Elizabeth Barnes, September 20, 1870, child of Ed-
ward Tucker and Margaret Tucker: That her mother was a lawful 
child of John Glenn and Abigail Glenn, whose maiden name was Abi-
gail Rogers. That Abigail Glenn was a Choctaw Indian, and recog-
nized as such by her people in the old nation in Mississippi, and that 
Abigail was of Choctaw blood and Cherokee, and that her, affiant's, 
parents were also members of the Choctaw Tribe. Affiant married 
Joseph Barnes and had children, Nancy Ellen, Josephine, Patience, 
Edward G., John C., Louis M., and Martial N., who all resided with 
her in Skullyville County, Choctaw Nation. 

At the same time by Mary Wells Barnes, aged 54 years and 
residing in Skt llyville County, Choctaw Nation. That she is a sister 

of the affiant Sary Elizabeth Barnes that she knows the facts to be 
true, as stated by the affiant. 

By Andrew McGee, at the same time and place and now de-
ceased that he was 89 years old. That he was born in the old nation 
in 1781, a slave, and he knew Mrs. Sary E. Barnes, the above named 
affiant, and her mother. That he became acquainted with Abigail 
Rogers, who afterwards married John Glenn, and who were the pa-
rents of Sary E. Barnes when Abigail and himself were children in 
the old nation, long before the Choctaws moved west to their present 
home. 

That Abigail was a half blood Choctaw woman, her mother 
being a full blood Choctaw squaw. That she was a citizen of the 
Choctaw Nation, and so recognized by the Choctaw Indians, and 
that she drew annuity like other Choctaws, and she had born to her 
husband, Glenn, and herself, a daughter named Margaret, who 
married Edward Tucker about 1818. That they came part of the 
way west when Abigail died in the Territory of Arkansas, at out 
lh : year 1838. That Margaret and Edward Tucker were married 
in the old nation near the Tennessee line, near where Nashville 
now stands, and were recognized by the Choctaw Indians. That 
Margaret became the mother of Elizabeth and her sister, Mary 
Wells Barnes, and that Margaret Tucker died about 1838. That 
Sary married Joseph Barnes about eighteen years before the time 
of making this affidavit, which was made September 20, 1878. That 
he makes this statement from his own personal knowledge and 
acquaintance with the family history. 

OLD EVIDENCE. 

By the evidence taken in the former proceeding before the 
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Choctaw Council and the Interior Department,and forwarded to and 
filed with the Dawes Commission by the Secretary of the Interior 
and by the order of the Commission filed and considered as evidence 
in the case. 

It is shown by the testimony of Robert Tucker, aged 65 years 
Who testifies that he has lived with the Indians most of his life, that 
his father lived in the old (or Mississippi) Choctaw Nation, and left 
there with the intention of going to the new reservation in the Indian 
Territory, but owing to the want of mills and other conveniences 
there they stopped for awhile in Arkansas, but finally went on, and 
his- father died in the Indian Territory. That witness has resided 
there for sixteen years, and prior to that he resided on the Arkansas 
line (adjoining the Territory.) That in Mississippi his grand-
mother, Abigail Glenn, living with the Choctaws, claimed to be a 
•half breed Choctaw, and was regarded by the Choctaws as one of 
them. This testimony is supported by that of other members 01 the 
family, residents of the Choctaw Nation , to-wit: Kizzie Hughie, 
aged sixty-two, daughter of James Glenn and granddaughter of Abi-
gail. Catherine Cloninger another grandaughter aged sixty years 
who says her grandmother had all the characteristics of an Indian, 
and was reported a half breed Choctaw. 

Robert Tucker, (son of Edward Tucker, Sr.,) 55 years old, 
born in old Choctaw Nation, testifies that his fathers family were 
known and treated as Indians, and when he was 5 years old the 
Choctaws commenced to emigrate to the Territory ; that Abigail 
Glenn and her family were recognized as Indians. That he, witness, 
had resided in the Territory for 13 years, and registered as an Indian 
was never molested nor his rights there previously questioned. 

Francis Barnes, 65 years old, daughter of Abigail, lived with 

her mother in the old Choctaw Nation until the Indians moved to 
the Territory and she has lived there most of the time since, and 
some of her children have married and live there now. That her 
grandmother, mother and her brothers were known and treated as 
Indians and she never heard anything to the contrary until recently. 

Mary Barnes, 64 years old testifies that her grandmother, 
Abigail, was always recognized as a Choctaw in the old nation, and 
died while on her way to the Indian Territory to join her Tribe 45' 
years ago. ^ 

Polly Fisher, nee Tucker, 67 years old, granddaughter of Abi-
gail, formerly lived with the Choctaws in Mississippi, went to the 
Indian Territory in 1853, and married a Creek Indian and has resided 
there with theNation ever since. Says her grandmother had the ap-
pearance of an Indian and undoubtedly was one. Could talk Choc-
taw as all the family did to some extent. Her mother lived among 
the Indians, (Choctaws) as an Indian, and after the treaty in 1831 or 
2 started for the Indian Territory and died on the way there. 

Frances Barnes, 68 years old (wife of Robert Barnes and 
granddaughter of Abigail) has resided.in the Indian Territory for 15 
years, and prior to that in Arkansas, was born in the old Choctaw 
Nation. Her mother always claimed to be an Indian, and her grand-
mother to be a daughter of a full blood Indian mother an«L a white 
and Cherokee father. 

John C. Glenn, 64 years old, grand son of Abigail, and has re-
sided with the Choctaws for the past five years, and prior to that in 
Texas since leaving his old home with the Choctaws in Mississippi. 

Edward W . Tucker, 100 years old, son-in-law to Abigail, tes-
tified that she was a Choctaw woman and lived within that nation ir? 
Mississippi under the supervisory control of the United States, and 
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drew her annuities as such during her life time, and that witness 
lived with his wife, daughter of Abigail, in the Choctaw Nation 
some f o r t y years and that their daughter, wife of Joseph Barnes, and 
her family are now residing in this nation. 

The testimony of these witnesses and their relatives is dis-
puted by no one. On the contrary it is corroborated by several in-
dependent witnesses. 

James J. Baker testifies that he knew Abigail and the Glenn 
family in Mississippi as Choctaws in i83 4 .That they started for the 
Indian Territory in 1837 before him but the line between Arkansas 
and the Indian Territory being unsurveyed, the Glenns stopped at 
a point which they said upon survey would be found to be in the 
Territory. In this it seems they were mistaken. But this shows 
what the intention was, and that their temporary residence in Ar-
kansas was the result of a mistake as to boundary. A mistake com-
mon to many of that nation. He knew Andrew McGee in Missis-
sippi as an interpreter in 1834. Found the Glenns on the Territory 

line in 1846. 
J o n a t h a n Baker knew Abigail and her husband as Choc-

taws in Mississippi in 1833. She looked like an Indian and was so 
regarded by all. Witness cannot identify the defendant, John C. 
Glenn, as their son, but such is his information. I played with the 
Glenn girls, and was jeered because they were Indians. 

George Washington, aged 75 , fully corroborates that Abigail 
was a half breed Choctaw, and that plaintiffs are her lawful and lin-
eal descendants. 

FINDINGS BY T H E D E P A R T M E N T OFFICERS. 

Upon the last named evidence filed by the secretary with the 

Commission the Assistant Attorney, General Shields, found" that 
Abigail Rogers was a half breed Choctaw who married a white man 
and by a misconception of the law governing the claim that the 
plaintiffs, being the descendants of that marriage, are white persons. 
The reverse is the rule. "There is no doubt that the ancestor of all 
the claimants, John Glenn, who married the half breed Choctaw wo-
man, Abigail Rogers, was a full blooded white man," etc. Shields 
Opinion, page 16th., et. seq. attached as an exhibit to defense.) 

T o the same effect is the Opinion of the Assistant Secretary 
Chandler. 

"In support of their lineage and her (Abigail Rogers') nativ-
ity and blood,they have offered the testimony of some fifteen wit-
nesses, and it appears therefrom that she was a half breed Choctaw. 
She married a wThite man by tlie name of Glenn, and from this mar-
riage affiants descended. 

The Nation, in opposition to all the testimony which is sub-
mitted by these parties showing that they are lineal descendants of a 
half breed Choctaw woman, offers no evidence to rebut or contro-
vert the same, except the testimony of one witness, a Thomas D. 
Ainsworth, who testified that George Washington and Andrew Mc-
Gee are unworthy of belief, and that they testified for a considera-
tion. 

Fifteen witnesses have testified directly and by reputation to 
the Claimants having Choctaw blood in their veins, and there being 
no evidence offered in opposition thereto it seems that the finding of 
the Council was wholly unauthorized, and shows a determination to 
reject the affiants at all hazards. (Letter of Chandler, p. 2 et. seq. 

The Commissioner of Indian Affairs, Mr. Atkins, in his final 
order that plaintiffs be expelled from the Indian Territory makes thf: 
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following finding: "From the evidence it appears thatAbigail Rog-
ers was of Indian blood, undoubtedly part Choctaw, with possibly a 
mixture of Cherokee blood; that she married John Glenn, a white 
man, and the ancestor of the several claimants. 

"Although it (the evidence) does show as stated, that she 
was of Choctaw blood" (Opinion of Atkins Com. of Indian Affairs 
p. 2, attached as exhibit to defense.) 

Upon the trial in this court plaintiffs introduced the following 
witnesses who testified orally in open court as follows: 

Joseph B. Tucker, aged 78, grandson of Abigail Rogers, was 
present at her burial. Wa« 13 or 14 years old when she died. Knew 
her since his earliest recollection. She was a Choctaw Indian. She 
took sick and they moved grandmother away. She looked like an 
Indian. I w-s born among the Indians, and know what they look 
like. Everybody said that she (Abigail) was a Choctaw. My 
father and mother used to call me "tubby." Came to the territory 
when about 16 years old. Settled on the line. Lawfully married 
Elizabeth Foster. Our children are, Katherine Hill,Edward Tucker, 
William N. Tucker, L. Letitia Adams, James S. Tucker, Ocie Harris 
and Robert P. Tucker. Katherine Hill has 8 children. I swore to 
her application; it was correct. Maud, Grace and Letitia Adams 
are Tishos children. Mary Barnes, Margaret Edmiston and Mar-
garet Barnes are my sisters, and grandchildren of Abigail Rogers. 
They are present. They are Choctaw Indians. Margaret A. Hulsey 
is my neice; she is a Choctaw. Edward Tucker is my brother; he is 
a Choctaw. He married Amanda Foster. His children are Marshal, 
Melvin and Tommy Tucker. Mary Barnes is my sister, her blood 
is Choctaw. I have a sister called Polly; she married John Barnes; 
her children, Margaret, Edward and Joseph. Joseph is the parson. 
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Knew John C. Glenn. He is my cousin. He is dead. His blood is 
Choctaw. His daughter is Margaret Goldsborough. She is a Choc-
taw. James C. Glenn, son of John C. Glenn,, is a Choctaw. I know 
Margaret E. Choate. She is a Choctaw. Began right after the war 
to contend for my rights as a Choctaw. First I remember we were 
in Yallabusha County, Mississippi. W e came to this country in a 
year or two after the Indians came. Abigail Rogers came through 
Missouri and to my fathershouse on White River, Arkansas, and in 
a little while she took sick and died. My father staid there a while 
and made a crop or two, and married again and we came out to the 
Nation. 

Margaret Tucker, sister-in-law of Joe Tucker, granddaughter 
of Abigail Rogers. Knew her since she could remember; was with 
h<jr when she died on White River. Witness was about 21 years old 
at that time. Lived right with her. Abigail was a Choctaw Indian 
she said she was a half breed. Witness' mother was Elizabeth 
Glenn who married Wyatt Tucker. Witness married John Tucker. 
Witness' sister, Fannie, married Robert Barnes. James B. Barnes 
is their son. He is an Indian. Joseph B. Tucker is a Choctaw. W e 
settled right on the line; we thought we were in the nation; there 
was talk that the line would be run ten miles beyond us but it was* 
not, and that left us right on the line. Am 83 years old. 

My name is Margaret Abigail Edmiston. I am a Choctaw 
and white blood. My mother was Margaret Glenn. She married 
Edward Tucker. Her mother was Abigail Rogers. I am one of 
the grandchildren of Abigail Rogers. I never saw her. She was a 
Choctaw as I was always taught. I claim my blood through my 
mother. 

Margaret A. Hulsey: I have lived here all my life and now 
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live at Hartshorne. I am a Choctaw, is the way I have always been 
taught. J am the mother of Mrs. Thompson, also W . J. Hulsey and 
Henry Hulsey. My mother was Mary Barnes. My mother's moth-
er was Margaret Glenn. Her mother was Abigail Rogers. Her 
blood was Choctaw. The children I have been talking about are 
iaine and Dr. Hulsey's. 

Joe Barnes: My mother was Francis Barnes. She has been 
£ead about twelve years. (Deposition of Francis Banres offered and 
read.) 

Robert Barnes, forty-five years old: Live at Crowder City. 
Am married to Emma Barnes. My children are Mary Wells Barnes, 

• now Shores, Edward Barnes, Monea Ethel Barnes, Jesse James Bar-
nes. My blood is Choctaw and white. The blood of my children 
is Choctaw. My mother was Mary Wells Barnes. Her mother was 
Margaret Tucker, who married Ed Tucker, Margaret Glenn was her 

,1 maiden name. "Abigail Rogers was her mother. It has been all my 
. life that I have been taught that I was a Choctaw. 

James Parkinson, ninety-eight years of age: Knew some of 
: these claimants when I lived in Arkansas, about twenty-five miles 

south of Fort Smith at Hobb's Ferry. I saw them on their way to 
the Nation about fifty or sixty years ago. They said they were 
Choctaws and were going to the Territory. 

It was the Glenns and Tuckers who made these statements. 
Joe Tucker was one of them. I forget the other names. 

These people went down about Sugar Loaf Mountain and 
settled there. I saw them several rimes and know they settled there. 
It was about sixty years ago that these people were at my house. 
They camped there a day or two. I have been with them a good 
many times when they settled in the Sugar Loaf Valley. 
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Amanda Coker. Am a grand child of Abigail Rogers and John 
Glenn. Abigail s mother was a Choctaw woman. Her father was 
some kin to the Ch'erokees and a white man, I have heard. 

Abigail claimed that her mother was a Choctaw. I reckon I 
am Choctaw and white. I was seventy years old in February. My 
mother was Betsy Glenn. She was a child of Abigail Rogers and 
John Glenn. She married Wyatt Tucker and the second time married 
Robert Tucker. I am a child of that marria,ge.. :>®Jncle Joe .Tucker 
is my cousin. My mothers children were Jonathan,-James^Eliza-
beth, Dave, Joe Berry, Taylor, Margaret and Dolly. I cannot tell 
the name of Abigail's mother. 

Eliza J. Glenn, widow of J. C. Glenn: His blood wasjthat 
of a Choctaw Indian. I was his wife. James Glenn is my son; Mar-

• garet Goldsborough is my daughter. They are children born of our 
marriage. My husband, John C. Glenn, derived his Indian blood 
from Abigail Rogers. Abigail Rogers, was a Choctaw. 1 am sev-
enty-seven years old. W e were married in Tennesse. My husband 
owned land in Tennessee, and voted there. Have lived in the'-Tndian 
Territory about twenty-five years. W e came through Texas to the 
Indian Territory. 

Joe Hulsey: I have always been taught that I am one-six-
ty-fourth Choctaw, and the balance white blood. 

My mother is Margaret Hulsey. I am mayor of Hartshorne 
and the editor of the Hartshorne "Critic." My sister is Aim end m 
Thompson. My wife's name is Sallie Hulsey. I have one child 
named Tunie Hulsey, born since 1896. Henry Hulsey and Charlie 
are my brothers of Indian blood. I have some half brothers who are 
my father's children, and are'not interested in this case. Henry 
is married; his wife's name is , Lula Hulsey. Their children are 
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Cora, Harvey and Walter. These are my full brothers and Mrs. 
Thompson is my full sister. They are all of Choctaw blood. 

Will Goforth: I am the husband of Margaret Goforth. 
Lawfully married. I have two children living, born of our marriage 
named Willie and Clarence. My wife has two children by a former 
marriage named Flora and Beula Campion. My wife claims Choc-
taw blood. Her mother was Tilda Tucker. My wife and these 
children reside with me in the Choctaw Nation. 

My name is Mary Wells Barnes. Joe B?«rnes is my son. 1 
live about 8 miles from Wilburton. I am a Choctaw by blood. My 
children's blood is Choctaw. My mother was Margaret Glenn. She 
was a child of the marriage of Abigail Rogers and John Glenn. My. 
mother married Edward Tucker, the one that was 103 years old 
when he died. I was born in 1822 and am 81. I know Goforth's 
wife, Mary Glenn, who married a Tucker, was her grandmother, 
Her mother was Matilda Tucker Bill Goforth's wife's name was 
Margaret Adams before she married. She is a great grand daughter 
of Abigail Rogers. Her blood is Choctaw. Abigail's mother was a 
full blood Choctaw woman named Starnes. Tom Adams was Mar-
garet Goforth 's father. I left the state of Mississippi when I was 
10 years old. W e moved on White River and lived there six or 
seven years. W e then moved to Sugar Loaf County right here. 

Sarah E. Barnes: I live in the Choctaw Nation, age 63. 
Have been married. My husband was Joseph Barnes. My blood is 
Choctaw, as I have been taught. Daniel M. Barnes is my son. 
Born by my marriage to Joseph Barnes, My mother was Margaret 
Tucker. She was called Peggy. She was a daughter of Abigail 
Rogers. Abigail Rogers' blood was Choctaw. I have lived in the 
Choctaw Nation for 30 years. Abigail Rogers is my grandmother 
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It was a mistake in father's affidavit when they put down that 'Abi-
gail died in Mississippi. He did not aim to make it. I think so. I 
have heard him talk about where she died. I know Nancy Dyer, she-
is my oldest daughter. She is married and her children by that mar-
riage are, Maude Dyer, Donie Dyer, George Dyer and \\ illiam 
Dyer. She had been married before to William Goforth. She has 
one child by that marriage, Jas. Goforth. 

Joseph Barnes. I live six miles west of Wilburton. Am 
minister and farmer. My blood is Choctaw. I claim my blood 
through my mother. I am married. My wife is Margaret Barnes. 
My children born of our marriage are, Ida, Eva, Lloyd. Charles, 
Floy, James, Robert and Nancy Virdi Barnes. I claim my Choctaw 
blood as a descendant of Abigail Rogers. My mother always taught 
us that we were -Choctaws, and that she claimed her blood from 
Abigail Rogers. I have heard other old ones say the same. My 
uncles and so on. I live in Gains County, Choctaw Nation. Abi-
gail was my mother's grandmother, my father owned land On the 
line. They cultivated what was in the Nation. What was in the 
state they sold. 

Amanda McCall. My husband is Robert McCall. W e were 
married about 40 years ago. My blood is Choctaw. I claim it from 
my mother, Francis Barnes. Her mother was Betty Tucker. She 
was a Glenn before she married. Her mother was Abigail Rogers. 

Abigail's blood was a Choctaw. I have children, Jim McCall. 
Mary Wolfington, Josie Davis, Ella Nichols, Alice Davis is Josie's 
child. Josephine married Lee Davis. Her children born from that 
marriage are, Alice, Amanda and Katie Davis. Mary marked A1 
Wolfington, and her children by marriage are Berth? and Alfred 
Wolfington. All live in the Choctaw Nation. 
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Margaret Goldsborough. My father was John C. Glenn; he 
died last October. He was lawfully married to Eliza Griffin, who is 
now living. I know James. C. Glenn. He is my brother. He is a 
child of my father and mother's marriage. My fathers mother and 
father was Cassie and Jim Glenn. My fathers grandmother was 
Abigail. She married John Glenn. Abigail Rogers was a Choctaw 
Indian. My grandfather, Jim Glenn, was Abigail Rogers' son. My 
husband has been dead for eight years. I have eight children, Agnes, 
Lavinia, Emma, V i o l a , W m . Alexander, Yarbrey, Una and Pauline. 
They live with me in the Choctaw Nation. My brother, Jim, mar-
ried Ida Martin. Their children are, Pettis, Walter, Hubert, Wilber, 
Delmore. Myself and children are Choctaw Indians. I have two 
noctures of ray father. These pictures are like him. (Pictures are 

here, offered in evidence.) Jas. C. Glenn was a Choctaw Indian, a 
grandson of Abigail Rogers. 

R. L. Williams. The witnesses George Washington and 
Andrew McGee, Edward Tucker, John Baker, Francis Barnes, J. 
C Glenn, Fields Lock, Polly Fisher and Kizzy Huey are dead. I 
think all but J. C. Glenn died before this application was made be-
fore the Dawes Commission. . The family tradition when I married 
into that fan id was that Abigail Rogers was my wife's great grand-
mother and a Choctaw Indian. I got these statements from, the 

GFnns and Tuckers. 
James B. Barnes: My name is Jim Barnes. My blood is 

Choctaw I derive it from my grandmother, Elizabeth Glenn, 
daughter of Abigail Rogers. Her blood was Choctaw. I married 
Martha Long. I have six children born of that marriage,Robert, 
Barnes, Lillie Barnes, Alfred Barnes, Andrew B a r n e s , Elmer Barnes 
and Nora Barnes. My daughter, Lillie, married Louis Loyd. Her 
children born of that marriage are, James C., Freddie Loyd, Flor-
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ence Loyd, Elmer Loyd, Elbert Loyd. My mother's mother was a 
quarter oived Choctaw. I came to the territory aboiu: 18 or 19 
years ago. I have received permits for my renters from the Choc-
taw Courts. 

Robert Barnes recalled: I have had my stock taken and sold 
by the Choctaw Courts for a judgement they had against me in 
Skullyville County. They took me and tried me as an Indian in the 
Choctaw Nation. They put me in prison and then lUtned me loose. 
The sheriff sold my mare and cattle for the judgement. They made 
me pay permits. I told the sheriff I would only pay as a citizen and 
they granted me on that way and I paid for the men on my place. 
Permit offered and admitted. 

Tanzy Parkinson: I am married to Nat Parkinson. My 
blood is Choctaw. My mother was Mary Wells Barnes. Her 
mother was Margaret Tucker. Her mother was Abigail Rogers. 
My mother and grandmother's blood was Choctaw. My children 
by my marriage are, John Jefferson Parkinson, Mary Wells Parkin-
son, William Parkinson, Parkinson, Parkin-
son, Andrew Parkinson, Tesha Parkinson, Parkinson. 
Tesha is married to Mack Bristow. They have one child, Delia 
Bristow. I claim through Abigail Rogers Choctaw blood. My 
great grandmother was a half breed Choctaw. 

John Lightle: My wife is Viola Li glide, and her name be-
fore marriage was Viola Barnes. I was lawfully married to her. I 
have children born of that marriage, Delia Ray, Charles F., Joe 
Simon, and Bertha. I reside in the Choctaw Nation with my family. 

Tanzy Parkinson recalled: I know Viola Little's descent 
from Abigail Rogers. Her mother was Polly Barnes; her mother 
was Elizabeth Tucker; she was a daughter of Abigail Rogers. Abi-
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gail married John Glenn and her daughter married Tucker, and an-
other daughter married John Glenn and her daughter married Tuck-
er and another daughter married Luck Barnes and then Viola 
Lightle is the daughter of that marriage. 

Alfred McClure: I have held the offices of County Judge, 
County Clerk, and Prosecuting Attorney for the District and am 
practicing attorney in the Courts of the Choctaw Nation and have 
been about ten or twelve years. I am familiar with the u-*ges and 
customs as they are administered by the Courts and Council of the 
Choctaw Nation relative to a Child'sStatus. If the mother was a 
Choctaw the child was a Choctaw whether legally married or not. 
If the child derives its legal blood from the father then a legal mar-
riage was necessary. 

BRIEF A N D A R G U M E N T . 

Under the testimony in this case there can be but one conclu-

sion as to the fact. 
The affidavits filed with the applications before the Dawes 

Commission are unanswered and unanswerable. 

Those taken during the former proceeding and filed in the In-
terior Department were transmitted by the department to the com-
mission and by special order were filed and considered by the Com-
mission in the case. Under the statute of 1896, the Commission had 
power to prescribe its own rules of evidence. 

And the same is true of this Court. Whatever will aid this 

Court -"to determine the very right of controversf'is competent. 

The Officers of the Interior department in the former proceed-
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ing found that Abigail Rogers was a half-breed Choctaw woman, 
and that plaintiffs were her lawful and lineal descendants. 

Even the Commissioner of Indian Affairs, Mr. Atkins, in his 
order of expulsion says, that they are of Indian blood, "Undoubtedly 
part Choctaw." No other conclusion was possible. (Order of Mr. 
Atkins attached as an exhibit to the plea of Res Adjudicata.) 

Before the Dawes Commission they were denied enrollment 
nobody knows how or why. 

In the district court Judge Springer denied them a trial on the 
merits upon the absurd and flimsy plea of "Res Adjudicata"now 
abandoned by the defendants here. 

The language of Assistant Secretary Chandler in referring to 
the action of the Choctaw Council would seem applicable all along 
the line, i. e.: "It was determined to reject them at all-hazards." 

They have constantly been defeated thus far by arbitrary de-
nials of their plainest rights and until they reached this Court have 
never had accorded to them a fair patient and unprejudiced hearing. 

Upon the trial here in addition to the foregoing evidence, Jos. 
B. Tucker, Mary Wells Barnes, Margaret Tucker and Amanda Co-
ker, testified that they are the grandchildren of Abigail Rogers, 
knew her in her lifetime and some were present at her death and bur-
ial, and that she was a half-breed Choctaw. 

Numerous others testified to the family tradition that she was 
a. half-breed Choctaw, and all, that plaintiffs were her lawful and lin-
eal descendants. 

The conclusion that Abigail Rogers was a half-breed Choctaw 
woman and that plaintiffs are her lawful and lineal descendants in 
the absence of any controverting testimony, is irresistible. 



— 2 0 — 

The affidavits of B. J. Harrison and wife that Morris Vail, in 
their presence was taking- a list of names *with a view to apply to the 
Cherokee Council, amounts to nothing. 

If any such application had been made the defendants have 
had more than twenty years to obtain proof of the fact. No such 
proof is offered. 

The law of descent governing the status is amply proven and 
is not denied. The child of a Choctaw woman is always a Choctaw 
whether legitimate or not. 

The older claimants resided in the old Choctaw Nation in 
Mississippi during the making of the various treaties and were mem-
bers of the tribe. They and their then living ancestors left Mississ-
ippi soon after the removal, or the second emigration, and without 
govermental aid started to the present Choctaw Nation. They came 
slowly and were found on the line in Sugar Loaf Valley about 1840. 
How long they had lived there does not appear. Some had located 
on lands which a subsequent survey placed in Sebastian County, 
Arkansas, but which the United States paid the Choctaw Nation for 
They were in fact in the Choctaw Nation. (See the Choctaw Nation 
vs the U. S., 119 U. S., also see testimony of Jonathan Baker, James 
Baker and Parkinson.) 

They have since that time lived in the Choctaw Nation claim-
ing their rights. The blood of Abigail Rogers' descendants was well 
known to the Choctaws, and has constantly been recognized by the 
Courts of the Choctaw Nation by granting them Citizens permits 
for their renters. Permits were always granted when asked. 

None appear to have been denied. 

The position taken by the Counsel for the defendants is that: 
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1 st. That unless plaintiffs or their ancestors emigrated to 
the Choctaw Nation by the fall of 1833 or 

2nd. Signified their intention to remain and become citizens 
the state and obtained a reservation under Article 14 of the treaty 
a»d obtained a patent to their reservations, which required a resi-
dence of five years, they are not entitled to enrollment. 

This position is utterly untenable. 

No words importing a forfeiture of the rights of the Choctaws 
are to be found in anyof the treaties of that time or the laws of the 
United States ehen or since in force, and such forfeiture is contrary 
to the policy of the United States. 

T R E A T Y O F 1820. 

By the treaty of 1820 the present Choctaw Nation was ceded 
to, and the absolute title thereto vested in the Choctaws in order that 
"Those who lived by hunting and would not work might be collected 
tofether." 

No condition was attached to this conveyance. 

It it enured to all the Choctaws, as well as to those who did not 
remove to this ceded country as well as to those who did. 

It was an absolute conveyance to the whole tribe in fee. (See 
Preamble.) 

It has been suggested that the United States did not at that 
time have a complete title to the country thus ceded. 

The treaty was at least an instrument of a solemnity and a 
dignity ^qual to a warranty deed and the United States would have 
been estopped from setting up any further acquired title. 
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The wandering Choctaws were to be collected by the United 
Sta:es upon the lands so ceded. (Art. 6.) 

Such as had valuable buildings on their Mississippi lands 
were to be compensated "should they remove." (Art. 10.) 

T R E A T Y OF 1830 

The treaty of September 15, 1830, (7, U. S. Stat. 333.) gave to 
the Choctaws no landed rights not already vested in them. This 
treaty bound the United States to execute upon its ratification a 
grant in fee simple to the Choctaw Nation "and their descendants" 
of the country of which they already owned. 

But it was to be conveyed to the individual Choctaws collec-
tively. (Art. 2.) Nations do not have "descendants." 

The Choctaw Nation agreed to remove to the ceded country 
"as early as practicable." In order that a better opportunity might 
be afforded to the United States to extend aid to them in removing, 
the Choctaw Nation agreed that all should be removed before the 
fall of 1833. (Art. 3.) 

It is matter of common knowledge that the government con-
tinued to aid Choctaws in removing until 1848 and 1850. 

Art. 14 provides that if any heads offamilies desire to remain 
and become citizens of the state they may do so by signifying their 
intention to the government agent, and may have reservations set 
apart to them, and after residing thereon five years obtain a fee sim-
ple title. "And if they ever remove" shall have the same rights as 
other Choctaws, except annuities. 

It was the reasonable duty of the United States, under this 
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V 

treaty to provide every facility for the registration of those who de-
sired to avail themselves of this article. 

When the Choctaws who desired to avail themselves of the 
benefits of Art. 14. applied to agent Ward for registration they found 
him notoriously unfit for his position. He met them with brow 
beating, vilification and abuse calculated and intended to prevent 
their registration and to drive them to emigrate and he in fact reg-
istered less than 250. (The Choctaw Nation vs. the United States, 
119 U. S., Bottom Page 311.) 

Naturally, these people despairing of receiving justice at the 
hands of our paternal government, wandered off into other states, 
and it is not to be supposed that the commission which sat ten years 
afterwards reached and obtained jurisdiction of the persons of all 
those who were entitled. 

In July 31, 1838, 5,000 Choctaws still remained in Mississippi 
unregistered by Ward, but refusing to remove, and asserting their 
rights under Article 14. The Commissioner under the act of Con-
gress of 1842 rejected the claims of 191 heads of families because 
they had no improvements on their reservations and had not lived on 
them five years. And these people were at the time being urged by 
the removal agents of the government to allow themselves to be 
brought west to the present Choctaw Nation. 

These heads of families were entitled to their reservations or 
themselves and children in Mississippi and were deprived of their 
rights by the agents of the United States. (Ibid.) Do they there-
by their tribal rights? 

CONSTRUCTION. 

"The language in the treaties with the Indians should never 
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be construed to their prejudice. If words are made use of which are 
susceptible of a more extended meaning than their piain import as 
connected with the tenor of the treaty they should be construed 
only in the latter sense. How the words of the treaty were under-
stood by this unlettered people rather than their critical meaning 
should form the rule of construction." (Worcester vs. Georgia, 6 
Pete'-s. 582. 

"These Indian tribes are the wards of the Nation. They are 
communities dependent upon the United States. Dependent largely 
for their daily food. Dependent for their political rights. They owe 
no allegiance to the States and receive from them no protection. 
Because of the local ill feeling the people of the States where they 
are found are often their deadliest enemies. From their weakness 
and helplessness, so largly due to the course of dealings of the Fed-
eral Government with them, and the treaties in which it has been 
promised, there arises the duty of protection and with it the power. 
This has always been recognized by the Executive, by Congress and 
by this Court." (United States vs. Kagama, 118 U. S. 375.) 

And the treaty of 1830 itself provides that its construction 
shall be liberal towards the Indians. 

The Choctaw Nation by its legislation since its existence in 
the Indian Territory, and up to the present time, has constantly rec-
ognized the rights of non-resident Choctaws in the property of the 
Tribe. 

By the act of the Choctaw Council approved October 9, 1836, 
it was enacted that 110 person belonging to any tribe of Indians or 
people not a descendant of the Choctaws should be permitted to set-
tle in the Nation (Folsom's Choctaw Laws.) The implication from 
this act passed within a few years after the removal of the body of 
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the tribe to their present homes is that the descendants of Choctaws 
were to have the right to settle in the Nation, this right importing 
that they had not previously been in the Nation. The Council from 
the earliest times has recognized as Citizens Choctaws who prior 
to their application for admission were non-residents. Sometimes 
the language was that the persons named "Choctaws lately from the 
state of Mississippi" be declared citizens of the Choctaw Nation. 
(Durant's Code 227.) In other acts the language used is to "be ad-
mitted to citizenship." However the acts were worded they dis-
closed that within the understanding of the legislature of the Choc-
taw Nation the rights of the members of the Tribe in Mississippi or 
elsewhere were not foreclosed by lapse of time or any provisions 
of the Treaties. As evidencing this view the memorial to the Con-
gress of the United States of the Choctaw Council, approved by the 
Principal Chief, December 24, 1889, is conclusive. It is as follows: 

Whereas, there are large numbers of Choctaws yet in the states 
of Mississippi and Louisiana who are entitled to all the rights and 
privileges of Citizenship in the Choctaw Nation: and, 

Whereas, they are denied all rights of Citizenship in said 
state and: 

Whereas, they are too poor to imigrate themselves into the 
Choctaw Nation, therefore: 

Be it resolved, by the general Council of the Choctaw Nation 
assembled that the United States Government is hereby requested 
to make provisions forthe emigration of said Choctaws from and 
states to the Choctaw Nation. The National Secretary is hereby 
instructed to furnish a certified copy of this memorial, each to the 
speaker of the House of Representatives of the United States, the 
President of the Senate of the United States and the Commissioner 
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of Indian Affairs, with the request that they do all they can to secure 
the accomplishment of the object of this memonj1 and this resolu-
tion take effectand be enforced from and after its passage. 

Approved December, 24, 1889. B. F. Smallwood, P C. C. N. 

By the manner in which the Choctaw Nation as at present 
constitute! has assumed in its litigation with and Janus against the 
Govern mi .;t to act f«*r th^ entire Choctaw neopls, whether in the 
Nation or out of it, and by the manner in which it has appropiiatecl 
funds due to the entire Choctaw people. 

1. It will be recalled that by the treaty of 1830 Choctaw 
Orphans were each allowed a reservation of a quarter section of land 
out of that ceded to the United States east of the Mississippi by the 
Choctaw people. Many orphans did not receive the lands to which 
they were thus entitled, and the claim in their behalf was afterwards 
commuted into money and funded by the government. A part of 
the fund thus created was unclaimed by the orphans entitled to it. 
Upon request of the Choctaw Council of date November 12, 1856, 

(Folsom's Laws, 152) the United States paid this unclaimed balance 
to the Nation which indemnified the United States against any loss 
should claimants subsequently appear, ( n U. S. Stat, at L. 81. 

2. The Nation made a claim for the non-performance of the 
article of the treaty of 1830 providing for the education of youths 
for twenty years received the balance due from the United States 
under this article and by act passed November 2, i860, directed the 
National Treasurer to use the balance of the 40 youth funds in his 
hands for the payment of the expenses of the Council. (Folsom's 
laws,) 

3. By act of Congress of March 3, 1855, $92,258.50 was paid to 
the Choctaw Nation as arrearages arising under various treaty stip-
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ulations entered into with the entire Choctaw people. (10 U. S. 
Stat, at L. 675.) That Nation distributed this sum among those 
who resided, within the present boundaries of its lands. (Folsom's 
Laws 490.) 

4- Bv the treaty of 1855 between the United Stages and the 
Choctaw and Chickasaw tribes of Indians as heretofore shown the 
Choctaw Indians through the Government in the Indian Territory 
relinquished to the United States all their right, title anu interest in 
and in any and all lands west of the 100 degree of longitude, 
and leased to the United States all their territory 
west of the 88 degree of longitude in consideration 
whereof the United States paid to *he Choctaw Nation, in con-
sideration wht-eof the United States pari to the Choctaw N a t i o n 

e cis'Jng in the Indian Territory $600,000. It should be kept mind 
that the lands relinquished and leased were acquired by the entire 
Choctaw people by the treaty of 1820 before any provision had been 
made for the removal west. These monies were all distributed 
among the Choctaws residing in the Indian Territory to the exclu-
sion of its rightful owners. 

5. But the manner in which the Nation as composed of those 
residing within its present area have asserted the right to act for 
those without the limits of the nation is best exemplified in the case 
of the Choctaw Nation vs. the United States, 119 U. S. 318. The 
Choctaw Nation brought that'suit in part for the breach of Article 
14, of the treaty of 183c, and alleged that a large number of heads of 
families signified their intention to remain in Mississippi and take 
the lands provided by said article, but that an inconsiderable number 
of the total number entitled received under this article. That 
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subsequently the United States issued scrip to those failing 
to get lands, for lands to be located upon the vacant public domain, 
one-half of such scrip to be withheld until claimants had removed to 
the present Territory in the west. That subsequently this one-half 
of the scrip was funded by l e t of Congress at the rate of $1.25 an 
acre, amounting to the sum of $872,000, which was paid to these 
heads of families of children or their legal representatives under the 
provisions of the act of Congress of July 21, 1852. It was found by 
the Court of Claims in that case that these heads of families and 
their children, claimant under the 14th article of the treaty of 1830, 
were reduced to a helpless state of want which rendered it prac-
tically impossible for them to contend-with the United States in their 
requirement that said Choctaw heads of families should receive and 
accept the scrip provided to be issued them in lieu ot t h e i r leservation 
by the act of 1842, and the said scrip and the money paid to redeem 
the same were taken and accepted because they were powerless to 
enforce any demands against, or impose any conditions upon, the 
United States. It was also found that the Choctaw Nation by its 
proper authorities on November 6, 1852, executed and delivered to 
the United States an instrument of release of all the claims of such 
parties claimant under the 14th article of said treaty. The United 
States pleaded the acceptance of this fund of $872,000 by the claim-
ants and the release in full by the Choctaw Nation in bar to the 
claim asserted by the Choctaw Nation in behalf of t h e s e claimants. 
To this special plea of the United States the Choctaw Nation filed a 
replication which in substance denied the validity of the said release 
mentioned in the plea on the ground that the same was wrongfully 
exacted under circumstances that made it inequitable for the United 
states to insist upon it as a bar to the claims of the Choctaw Nation 
covered by it. It was found by the Court of Claims that the total 
number of heads of families receiving land under the 14 article was 
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143 ; that 1,155 Choctaw heads of families failed to receive the land 
to which they were entitled, but subsequently received scrip as above 
mentioned etc., leaving 287 heads of families who received neither 
land or scrip. 

The story of the non-resident Choctaws is pathetic and dis-
honorable. By the treaty of 1820- the entire Choctaw people became 
entitled to the land embraced in uie Choctaw Nation. By the treaty 
of 1830 it was provided that such of the Choctaws as did not desire to 
remove west might become citizens of the United States, and have 
reservations of land out of that which without consideration they 
were ceding to the United States without loss of privileges as Choc-
taw Citizens. They did not get their reservations of lands, and were 
reduced to such a condition of want that they were compelled to 
accept land scrip in lieu thereof with right of location on public land 
in various states. They realized little from this source and the Choc-
taw Government which had appropriated the sales of land in which 
they had an interest and various funds in which they were entitled to 
participate executed in their name a release to the United States Gov-
ernment. Afterwards the Choctaw Nation brings suit in their behalf 
and assumes in all respects to act for them in the litigation. It rec-
ognizes their condition of want and dependence^ and memorializes 
the Government to bring them to the Indian Territory because they 
they are themselves unable to come. Now then it is asserted by this 
same Choctaw Nation that because they clid not come to the Nation, 
and as the phrase is "assume the burden of citizenship"they are de-
barred from participation in the ownership of lands which inured to 
the Choctaw people long before any of them came to the Nation. If 
their rights under treaty provisions were doubtful, when in truth 
they are as clear as the noonday sun, the Choctaw Nation should be 
estopped in any form on earth to deny their rights. 
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15v the act of Congress August 23, 1842, 5, Stat, at L. 513, 
which it was attempted to provide compensation to 1,442 Choct 
heads of families entitled to a grant of land in fee simple under t 
provisions of Article 14, of the treaty of 1830, but who had not 
ceived such lands, those entitled to such reservations or their 
signees were authorized to enter by virtue of scrip issued to th 
any of the public lands subject to entry at private sale in the states 
Mississippi, Alabama, Louisiana or Arkansas, which scrip they wj 
required by said act to receive and accept in full satisfaction of 
their claims or demands against the United States under said Arti 
14. 

By the treaty of 1855 between the United States and the Choct] 
and Chickasaw Tribes of Indians the Choctaw Indians relinquish 
to the United States all their right, title and interest in and to 
lands west of the 100 degree of longitude, and leased to the Unit 
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such individual claims as might be adjudged by the proper au-
orities of the tribe to be equitable and just. 
Three millions of dollars were afterward collected as the price of 
linquishment of the "Leased District" aforementioned, and all 
ese sums were collected by the Choctaw government in the Indian 
erritory, and paid out to Choctaws residing in the Choctaw Nation, 
id to the exclusion of all Choctaw claimants and the Choctaws liv-

outside of the Choctaw Nation. 
The United States as late as 1851 delivered to numerous heads of 
milies scrip in lieu of the reservations to which they were entitled, 
id which they had been unjustly denied by the agents of the 
nited States, but refused to deliver them the scrip until they had re-

States all their territory west of the 98 degree of longitude, in cons oved to, or at least started for the Indian Territory,( ChoctawiNa 
eration whereof the United States paid to the Choctaw Nation exi 
ing in the Indian Territory $600,000, and to the Chickasaws $200,cm 

This treaty further provided that inasmuch as the Choctaws cc 
tended that by just and fair construction of the treaty of 1830, th ast ten yean 
were entitled to the net proceeds of the sale of the lands east of t 
Mississippi, ceded by them to the United States by such treaty, th 
question should be submitted to the Senate of the United States f 
adjudication. 

Article of this treaty provided: That in the case the Sena 
should award the Choctaws the net proceeds of the lands ceded 
aforesaid the same should be received by them in full satisfaction 
all their claims against the United States, whether National or In 
idual, and that the Choctaws should become liable and bound to oa; 

dij 

)n vs. the United States.) Is it to be supposed that when those 
:ople arrived here they were to have no right of citizenship? 
Plaintiffs emigiating af their own cost had been living here at 

Diri the 5.000 Choctaws who were living in Mississippi in 1838, un-
gistered by Ward and denied their rights by agents of the United 
:ates, lose their rights because unjustly denied them by United 
ates agents, and therefore unable to show a compliance with article 

: According to this doctrine of defendant's counsel, had the 5,000 
/ 

octaws so remaining in Mississippi in 1838 yielded to the efforts of 
e removing agents and removed to the Indian Territory and resid-
here ever since that time they must now in this Court of Equity be 
used enrollment as citizens of the Choctaw Nation because their 

?ht has b en denied them by the agents of the United States. 
Ihe bare statement of the proposition is sufficient. (See the 
loctaw Nation V. the United States Ante.) 
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The Choctaws who removed in the early day to the Indian Terri-
tory, on Oct. 19, 1876, after living here more than 40 years, provided 
for a hearing of claims of citizenship before the Choctaw Council, the 
method of such hearing, the rule of evidence, and the requisites of 
citizenship, as follows: 

C H O C T A W T R I B U N A L FOR CITIZENSHIP . 

"1 : Any person who is not now recognized as a citizen of this 
Nation, or of Choctaw descent and claiming to be a citizen, or of 
Choctaw descent, shall petition to the general council dm.ng the reg-
ular session thereof for the rights and privileges of citizenship of the 
Choctaw Nation. Such petitioner shall prove his or her blood or oth-
er means by which they claim citizenship by not less than two 
good, respectable Choctaws, disinterested persons, before a proper 
committee, or the chairman thereof, * and the chairman or secretary 
of the committee shall have power to administer any and all oaths 
that may be necessary in conducting the investigation. The com-
mittee aforesaid to be appointed by the general council and to report 
to the body by act or resolution or otherwise in reference to the peti-
tion or petitions of the person or persons claiming to be citizens, or 
of Choctaw blood or descent, and in the event of the adoption of 
such report of the committee, then such person or persons shall 
thereafter be deemed and considered to be bona fide citizens of the 
Choctaw Nation, etc. (Constitution, treaties and laws of the 
Choctaw Nation made and enacted by the Choctaw Legislature, P. 
J73-) T h i s statute stands unrepealed and is the law of the Choctaw 
Nation today. Numerous acts of the Choctaw Council are to be 
found recognizing the citizenship of applicants. (See Diyant's 
Edition Laws of the Choctaw Nation Pages 284, 315, 320, 323, 329.) 

In the year 1891 the Choctaws by act of council empowered and 

1 
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directed Robert Benton and Solomon Hotema to proceed to Missis-
sippi and to bring from there to the Choctaw Nation at the expense 
of the Choctaw Nation such Choctaws as they could find who were 
willing to come. * . 

By the treaty between the United States and the Choctaws and 
Chickasaw6; proclaimed July 10, 1866, the right of the Choctaws and 
Chickasaws not resident in the Indian Territory to share in the dis-
tributions if the lands of the Choctaw and Chickasaw Nations equal-
ly with those resident in said Nations are clearly recognized. 

Art 11 says that the lahd is held in common under the treaty of 
1855, and with article 12 provides for the preliminary steps looking to. 
allotment. 

Art. 13 provides that the notice required in Art 12 (calling upon 
all parties -'nterested te> examine maps to be made under Art 12,) 
shall be given, not only in the Choctaw and Chickasaw Nations, but 
by publication in newspapers printed in the states of Mississippi and 
Tennessee/Louisiana, Texas, Arkansas and Alabama, "to the end that 
such Choctaws and Chickasaws as yet remain outside of the Choctaw 
and Chickasaw Nations may be informed and have opportunity to ex-
ercise the rights hereby given to resident Choctaws and Chickasaws: 
Provided, that before amy such absent Choctaw or Chickasaw shall 
be permitted to select for him or herself, as hereinafter provided, he 
or she shall satisfy the register of ' the office of his 
or her intention, or the intention of the party for whom the selection 
is to be made, to become bona fide resident in the said Nation within 
5 years from the time of selection, and should the said absentee fail 
to remove into said Nation and occupy and commence an improve-
ment on the lands selected within the time aforesaid the said selec-
tion shall be cancelled and the land shall thereafter be discharged 
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from all claims from account thereof." (Treaty 1886 U. S. Stat, at 
L. Vol. 14, P. 774. 

If Ciioctaw and Chickasaw Indians residing in the States 
and OLtside the limits of the Indian Territory are not members of 
their tribe, why this notice? And why are they thus provided for : 
The language of Art. 13 is too plain to require construction or to ad-
mit of controversy. 

( l aws Choctaw Nation P. 15, Durant's Code, P. 6.) 

It is plain from the above that Choctaws and Chickasaws re-
siding outside of the Indian Territory in the year 1866, were by the 
United S.aies and the Choctaw and Chickasaw Nations understood 
and recognized as standing, so far as their right to share 'in these 
lands is concerned, upon precisely the same footing as thrir brethren 
residing m ihe Choctaw and Chickasaw Nations, in the Indian Terri-
tory. They had the right to come into the Indian Territory 
and claim and select their allotments and to have that selection 
stand until forfeited by their failure to occupy and improve within 
five years trom selection. What has occurred to deprive them of this 
right since 1866? It will be observed that in this article is found the 
only forfeiture in any Statute or Treaty How existing. 

Ti.e Department of the Interior is peculiarly charged with the 
construction and carrying out of the treaties with the Indians and 
with the exercise of supervision and control over them. 

The following letter of Hon. D. R. Francis, Secretary of the 
Interior, addressed to the President of the Senate, indicates that in 
the judgment of the department, which under established rules of 
construction should be persuasive with the court, non-resident Choc-
taws are not by the terms of treaties excluded from participation in 
the latins In the Choctaw Nation. 
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Department of the Interior, • 
Washington, D. C„ February 15, 1897. 

Sir :— 

I have the honor to acknowledge the receipt of the following 
resolution of the Senate dated 11 inst., viz.: 

Resolved, That the Secretary of the Interior be, and he is here-
by, directed to transmit to the Senate the following information: 

Third. Whether or not the Choctaws entitled to remain in 
Mississippi by the 14th Article (treaty 1830) were reported by United 
States Commissioner Murray and Vroom to the President of the 
United States on July 31, 1838, as having been in a great number of 
cases forced to remove from the reservations granted them by the 
14th Article. 

Fourth. Whether or not the Mississippi Choctaws were 
parties to any subsequent Choctaw Treaty, or have ever executed a 
relinquishment of their rights of Choctaw Citizenship. 

As to the question whether or not the Mississippi Choctaws 
were parties to any subsequent treaty to that of 1830, or have ever 
executed a relinquishment of their rights of ChOctaw Citizenship, 
the Secretary says that four treaties in which the ChoctawNation has 
been interested have been entered into since that of 1830, but that he 
cannot find in any of them anything to indicate whether the Choc-
taws in Mississippi were a party to any of them as a distinct faction 
or otherwise; neither does he find any provision by which the Choc-
taw Indians in Mississippi relinquished any rights of citizenship that 
they may have acquired under the 14th article of the treaty of 1830 
or otherwise. 

Very Respectfully, 
D. R. FRANCIS, Secretary. 

The President of the Senate. 
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He also submitted a letter from the Commissioner of Indian 
affair, containing this: "I also enclose an excerpt from a report 
made by the United States Commissioners, j . Mnrrav and P D 
Vroom to the President of the United States in which ihey state that 
•n a great number of cases Choctaws in Mississippi were forced to 
remove from reservations granted them under the 14th article of the 
treaty above mntioned." 

Now it is contended by counsel for the defendants that they 
must have claimed their reservation, occupied it five years and act-
ually obtained this fee simple grant. 

They must not have died, they must not have decided within 
the five years to remove and they must not have been denied their 
nghts by agents of the United States as heretofore described else 
their descendants lose their rights. 

And this because in the recent treaty of September 25 190, 
this test is provided for Mississippi Choctaws who shall thereafter 
make application for identification. 

This is not intended to apply to the suits in this court. 

Waiving the question of the power of congress to change the 
cause of action by retroactive legislation pending a suit it s e e i j p l a i n 
t\ at a rule laid down to govern another and different tribunal in a 
proceeding to be thereafter brought therein totally different in its 
character havwg for its object a different purpose cannot and ought 
not to apply here. 

If it had been the purpose of Congress to enforce the rule in 
these claims of resident Choctaws already pending in court Congress 
would have said so. In the absence of such legislative declaration 
plaintiffs have a right to have their case tried under the law as it has 
always been. 
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The United States has long claimed and exercised absolute 
power over the property of Indians, and they are termed "Wards of 
the Nation." 

There rests upon the Nation invested with such power the 
reciprocal duty towards its "Wards" to see that the individual In-
dians arc not robbed of their share of the tribal property in its distri-
bution, through the greed and avarice of others. 

The policy of the United States accordingly has constantly 
been been to protect and preserve the tribal rights of individual In-
dian.-, under any and all circumstances. (See 16 Stat. 355-12 Stat. 
392 25 Stat. 113-147 U. S. 640.) 

By Section 15, Chap. 13, Supp. R. S. U. S., passed March 3, 
1875, it: is enacted that any Indian born in the United States who is 
the head of a family, or who has arrived at the age of 21 years, and 
who has abandoned or may hereafter abandon his tribal relations 
shall on making such proof of such abandonment under rules to be 
prescribed by the Secretary of the Interior be entitled to the benefits 
of the act entitled "An act to secure homesteads to actual settlers 
on the public domain" approved May 20, 1862 and the act amenda-
tory thereof except that the provisions of the 8th section of said act 
shall not be held to apply to entries made under the provisions of this 
act. Provided, however, that the title to lands acquired by any In-
dian by virtue hereof shall not be subject to alienation or incumbrance 
either by voluntary conveyance or the judgement decree or order of 
any court and shall be and remain in-alienable for the period of five 
ye,.rs from the date of the patent issued therefor. Provided, that 
any such Indian shall be entitled to his distributive share of all an-
nuities, tribal funds, lands and other property the same as though he 
had maintained his tribal relations; and any transfer alienation or 
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incumbrance of any interest he may hold or claim by reason of his 
former tribal relation shall be void." 

By a later statute passed February 3, 1887: "Any Indian 
born within the territorial limits of the United States, who has volun-
tarily taken up his residence within said limits separate and apart 
from any tribe of Indians therein and has adopted the habits of civ-
ilized life is declared to be a citizen of the United States "without in 
any manner impairing or otherwise affecting the right of such Indian 
to tribal or other property." (24 Stat, at L. P. 390, Sec. 6.) 

"All persons in whole or in part of Indian blood or descent 
who are entitled to an allotment of land under any law of Congress 
or under any grant made by Congress or who claimed to have been 
unlawfully denied or excluded from any allotment or any parcel of 
land to which they claim to be lawfully entitled by virtue of any act 
of Congress may commence prosecute, or defend any action suit or 
proceeding in relation to their right thereto in the proper Circuit 
Court of the United States (Act of Congress August 15, 1894, 28 

Stat. 305, Sloan vs. United States 95 Fed. Rep. 193.) 
By the act of Congress May 2, 1890, 26 Stat. P. 81, Sec. 43, it 

is provided that any member of any Indian tribe or nation who resides 
in the Indian Territory may apply to the United States Court therein 
to become a citizen of the United States and such Court shall have 
jurisdiction thereof, and shall hear and determine such application, 
as provided in the Statutes of the United States, etc. Provided, that 
the I ndians who become citizens of the United States under the 
provisions of this act do not forfeit or lose any rights or privileges 
they enjoy or are entitled to as members of the tribe or nation to 
which they belong. 

An Indian who is a member of a tribe retaining its tribal or-
ganization and recognized by the government cannot become a cit-

7 
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i; en of the United States except by naturalization. Merely severing 
himself from his tribe and residing among the people of the State 
does not confer upon him United States citizenship (Elk vs. Wilkins 
12th U. S. 94.) 

Much more is it the case where the Indian was but tempor-
arily a resident and had done not!dug to indicate an intention to sev-
er his tribal relations. Such Indians are found in nearly every state, 
in Maine, Massachusetts, New York, North Carolina, etc., yet they 
possess ro ability to gain the rights of citizenship or lose their tribal 
rights except through some law of Congress or treaty stipulation. 

The Kansas Indians 5 Wall 737. 

The New York Indians 5 Wall 761. 

Pennock V. Conrs. 103 U. S. 44. 

In the latter case Mrs. Pennock, of mixed Indian blood, mar-
ried a white man. When her tribe moved to the Indian Territory 
she took her share of land in the state by absolute title under a treaty 
clause allowing and remained in the state with her white husband. 

The court held her lands subject to taxation but that she did 
not lose her tribal relation. 

"She might have followed her tribe; she can now do so," P. 48 
The male plaintiffs in this case are beyond a question, under 

the proof, citizens by blood of the Choctaw Nation. 
Their white wives are entitled as intermarried citizens under 

article 58 of the treaty of 1866 which is as follows : 
"Every white who having married a Choctaw or Chickasaw 

residing in the Choctaw or Chickasaw Nation or who lias been 
adopted by the legislative authorities is to be deemed a member of 
said Nation and shall be subject to the laws of the Choctaws and 
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Chickasaw Nation according to his domicile and to prosecution and 
trial before their tribunals and to punishment according to their laws 
in all respects as though he is a native Choctaw or Chickasaw. 

The Choctaw Nation had a right to prescribe the reasonable 
conditions under which any white persons should marry a Choctaw 
and become a citizen of the Nation. 

/ 

In 1875, the Choctaw Council passed an act which has since 
been in force requiring white men who desire to marry Choctaw 
women to obtain a Choctaw license upon proof of good character 
and payment of $100, but placed no restriction on the marriage of 
white women and Choctaw men, and no Choctaw license was held 
necessary. 

Such marriages have been uniformly held to confer citizenship 
by intermarriage upon the white woman. 

It is clear from the foregoing that by the treaty of 1820 the 
whole Choctaw Nation became the owners of the Territory therein 
ceded. 

That from that time till the present the rights of "those Choc-
taws and Chickasaws who yet remain outside the Indian Territory"' 
(see Treaty of 1866) were recognized by the United States and the 
Indian Nations and one of those rights was to have a reasonable 
time and opportunity to assert those rights and to remove. While the 
United States has the power to take from them those rights it would 
be contrary to natural justice and to the Indian policy of the Gov-
ernment to do so. Such course would also be contrary to the con-
stantly expressed policy of the Indian Nation, a policy which has 
been uniform from the Treaty of 1830 until the present time. 

No clause denouncing a forfeiture can be found in any treaty 
except that of 1866 nor in any legislative enactment either of the 
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United States'or of the Defendant Nations. That all treaties and 
legislation acknowledge and preserve the rights of these and other 
individual Indians has already been pointed out. The act of 1896 
simply limits the time within which "all persons" may apply for a 
hearing before a tribunal of the United States. 

The question as to whether or not the limitation was a reason-
able one is not for this court. 

Plaintiffs were not bound to come to the Indian Territory ex-
cept "as soon as practicable," They had the right to stay in 
Mississippi when denied their rights by agents of the Government 
and to remove at will. 

They did in fact remove long years before the United States 
ceased to aid in removals. Examination shows that hundreds of 
families were refused enrollment and refused scrip. The Govern-
ment agents wrongfully denied them their rights. (Choctaw Nation 
vs. the United States.) 

If only "Mississippi Choctaws" now so-called, or their descend-
ants were in fact entitled (which is plainly a fallacy) will a tribunal 
of the United States deny these people their rights because the Gov-
ernment agents refused them the record to which they were entitled? 

There is really no defense to this action on the evidence. 
Respectfully Submitted, 

T O W N SEND N. FOSTER, 
Plaintiff's Attorney. 


