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The first proposition we shall submit for your consideration is the following:
That the agreement made at Atoka, Ind. Ter,, April
1897,

is a public act of the Choctaw and Chickasaw

and the United States and as such

entitled

to full

23rd,
Nations

faith

and

credit,
For convenience we shall consider

this proposition under

the following heads, to-wit:
1st.

That the agreement is in strict accordance

public policy of the United
The holding

of large

with

the

States,
bodies

of land in

common as the

Choctaw and Chickasaw Nations now hold theirs, is un-Ameri.
can, undemocratic and contrary to the principles which lie at
the very foundation of Republican institutions.

However dear

this system may be to the Indians, and it is admitted, as has
been said, "that next to his religion, the

5

Indian holds dear the

system of land in common;"
ples are all powerful

yet

American policy and princi-

and everything

contrary

align themselves therewith, 01* go down

before

Nations

have

republican

to them must

forms of Government, adopted by them at the suggestions of,

their onward

and according to treaties made with the United States; they
could have established no other kind and been compatible with

march.
In all treaties made between
States, the Indians
tem of

The Choctaw and Chickasaw

"land

in

have steadfastly contended for their syscommon"

while

has, according to its policy,
to ingraft
ty" upon

the
the

the Indians and the United

American
Indians.

just

the

The

of

final

has been the same, i. e., victory for the policy
States.

When

the treaty

of

est effort was made to change to
was rejected by the

Indians;

"So far as may be compatible with the Constitution of the

sought

United States, and the laws made in pursuance thereof, regula-

several-

ting trade and intercourse with the Indian Tribes, the Choctaws

cases

and Chickasaws shall be secured in the unrestricted right of

of the United

self-government and full jurisdiction over persons and property

"land
result

in
in

1866 was made,
"land

all

an earn-

in severalty" but it

since that time, the policy has

manifested itself in unmistakable terms, in the Messages of the
Presidents; the reports of the Secretary of

The 7th Article of the treaty of 1855 is as follows:

States

United

as steadfastly

system

the Constitution of the United States.

the Interior and of

within their respective limits."
jurisdiction is non-citizenship;
either government is bound

The only
but

exception as to full

a man being a citizen of

by its acts.

There

is no escape

from this plain meaning of these words quoted above
The practical question for this Court then to decide is,

the Commissioner of Indian Affairs; the reports of Committees

this Agreement compatible with

of Congress sent to the Indian

Territory; and in acts of Con-

the United States?

gress; all have the same ring,

and all point to the same end.

Is

the Constitution and laws of

Our contention is, that the

Agreement is

the joint action of the Choctaw and Chickasaw

Governments,

These are well known and need not as a whole, or by extracts,

and of the United States, and having been

ratified by all three

be quoted here.

Therefore if the Court after due examination

Governments the Court must hold it to be compatible,and there-

finds that the Choctaw and Chickasaw Nations, have, in good

fore binding in all its terms on all persons interested and under

faith by this Agreement

tried to align

themselves with this

the jurisdiction of the Governments parties to the said Agree-

policy of the Government of the United

States, it should not,

ment.

because, perchance

a certain few Indians

by its

provisions

lose mere privileges

come in, and by granting this injunction,

That the enactments of each party

up to the agreement are public acts.

to the Indian Appropriation

Bill of

the Amendment

March 3rd, 189§, creating

what is known as the Dawes Commission and plainly defining

virtually declare void the agreement.

2nd.

We hold that the passage by Congress of

thereto, leading

its duties and policy,

with the subsequent

Amendments each

year thereto; the passage by the General Council of tne Choc-

/
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taw Nation of the law creating a Commission to negotiate with
the Dawes Commission: (See acts of

1896) and a like act by

the Legislature of the Chickasaw Nation, the meetings and negotiations of said three

Commissions resulting finally in an

Agreement dated and signed at Atoka, I. T., April 23, 1897:
the subsequent ratification of the same by the Choctaw Coun-

See Article 4, Section 1 Constitution United States—"Full
faith and credit shall be given in each State to the public acts,
records and judicial proceedings of every other State."

3rd.

T/'i'dt the mode or manner adopted by Congress in

ratifying the Agreement is one of legislative discretion.
The manner or mode adopted by Congress in ratifying and
confirming the Atoka Agreement is one purely within her legis-

cil, approved Nov. 4th, 1897; the ratification and confirmation

lative discretion:

of the same by Congress in the 29th Section of the Curtis Bill;

to the Curtis Bill her authority to do so is beyond question.

its reference by said Curtis Bill to the voters of the

Choctaw

If Congress saw fit to attach the Agreement

Congress has heretofore attached

such Agreements to the

and Chickasaw Nations for their adoption or rejection; the due

Indian Appropriation Bill, and no Court has denied her author-

notice to all such voters publicly given by proclamation

ity; she has passed such agreements as separate Bills as in the

Principal Chief, Ohoctaw Nation and the Governor

of the
of

the

case of the Seminole Agreement in July 1898.

Chickasaw Nation; the actual voting of the citizen of the said

dians responsible for the exercise by Congress

Nations on the 24th day of August, 1898, in ac cordance with

discretiDn would be manifestly unjust.

the laws of each Nation; the meeting of the Principal Chief and

4th.

To hold the Inof legislative

That the mode pursued by the Choct&ws and Chiclca-

the National Secretary of the Choctaw Nation and the Govern-

saws, in ratifying the Agreement by a general election, is ac-

or and National Secretary of the Chickasaw

cording to precedent, reason and justice.

with a member of the Dawes Commission

Nation, together,

at Atoka,

Ind. Ter.

But the mode or manner of the Choctaws' and Chickasaws'

the canvassing and counting of all said votes; their finding of

ratification of the Agreement has been

a majority of 792 votes in favor of the ratification of the Agree-

answer to such attacks is that the election was held strictly ac-

ment; the issuance by the said board of a proclamation, declar-

cording to an act of Congress.

ing the Agreement ratified and confirmed, are all

such an act, anything

either in

attacked.

A sufficient

Congress had the power to pass

in any treaty with the Choctaw and

whole, or part, public acts of the parties to said agreement and

Chickasaw Nations

as such entitled to full faith and credit, not only in this Court,

power of Congress to repeal a treaty in whole, or in part, needs

but in all the Courts of the United

to be only

States and the other de-

partments of the Governments parties thereto.
(And all parties have so treated
mation.)

them since said procla-

to the contrary notwithstanding.

suggested here.

The

(We are aware that in exercising

this Authority such a law must not be contrary to the Constitution which forbids the taking of private property: but we
propose at the proper place to show that these plaintiffs had no

such right and privilege in coal as to constitute "property," as
hat word is used in the 5th Amendment to the constitution.)
We repeat Congress did pass an act and when the

Indians

voted under its provisions, their votes were legal and the result
is legal and binding.
ratification of the

Moreover

Agreement

question of sectionizing the

the proposition

to vote the

is not a new one.

country,

When the

as set forth in the 11th

Article of the treaty of 1866, was submitted

to the Choctaws

and Chickasaws it was decided by all parties to refer it to a direct vote of the people although the terms of
forth in the 11th Article,
Councils."
izing

designated plainly the "legislative

in as

will concern-

ing the Agreement, which disposed of their lands, could have
been adopted than that of an election.
Election is not only the common rule in the United States,
but it is recognized as the fairest and best, so that Congress in
submitting this question to a vote of
dians actually voting thereon,

the people,

have not

and

only followed prece-

dents, but have adopted that course dictated

by common sense

and justice.
The next proposition we ohall submit for your

considera-

tion is:

"The title to the country now known as the Choctaw and

was by a mnjority rejected, the result was

Chickasaw Nations, is the title set forth in the 1st Article of

legal and binding.

the treaty of 1855, and with the restrictions and reservations

But if

we take into

consideration the title of the Indians to this country; that it is

therein contained'."

in the individual members, and so vested as that each member

We shall discuss the proposition under two heads:

has an equal, undivided interest in the whole, nothing could be

1st.

fairer than,

that they should

say by a general

election what

they would do with their lands.

In the treaty of 1837 between

the Choctaws nnd

in the

Chickasaws

1st Article,

Choctaws agreed that the Chickasaws should
within their country, appear these

words,

after

the

have a District

"to be held on the

same terms that the Choctaws now hold it, except the right of
disposing of it, which is held in
and Chickasaws."

Again in

common with

the Choctaws

the 1st Article of the treaty of

1855, after reciting the conveyance, these words appear:
vided however, no part shall ever be sold
of both tribes."

the In-

the sectioa-

Yet, when the election was held, and

proposition

acquiesced

the treaty, as set

that no fairer or truer mode of ascertaining their

without

"Pro-

the consent

The title being in the members of both tribes

together with the right of disposing of any part of it, we submit

That the title to the country now known as the

Choctaw and Chickasaw Nations was from 1820 uy to June
22nd. 1855, vested in the Choctaw Nation.
When the treaty of 1820 was made the only parties of interest were the Choctaws and the United States.
were present and

executed

both parties.

In

the 2nd

States ceded the

country

the treaty
Article

Both these

and it was binding on

of this treaty

the United

now known as the Choctaw and

Chickasaw Nations to the Choctaw Nation; this was reaffirmed
in the 2nd Article of the Treaty of 1830.

Afterwards on March

23rd, 1812, the United States issued a Patent as an evidence of
the cession previously made in 1820 and 1830.

We admit that

if there are restrictions written in the Patent not

found in the

—aboriginal treaties of 1820 or 1830, or fairly deduoible from their
terms, they are not binding.
On October 20th, 1832, the Ohickasaws made a treaty with
the United States, which was ratified on March 1, 1833, in the
1st Article of

which

they cede

all their

Mississippi to the United States.

country east of the

On May 24th, 1834, (ratified

July 1834) another treaty was made by them.
the Ohickasaws

were given permission

for themselves in the West.

In these treaties

to seek a new home

As a result of this permission the

called the Chickasaw District of
an equal representation

the Choctaw Nation, to have

in their

General

Council, and to be

placed on an equal footing in every

other respect with any of

the other Districts of said Nations,

and the Chickasaw people

to be

entitled

to all the rights and privileges

of

the Choc-

taws."
Remembering that the Ohoctaws had a Chief in each District, this will throw light on this Article above quoted.
evident intention was to allow the

Ohickasaws a Chief

The

as well

Ohoctaws and Ohickasaws entered into a treaty at Doaksville,

as members of Council and other officers in their District.

I. T., on Jan. 17th, 1837, which was ratified March 24th, 1837

Our contention is that the intent and purpose of the treaty

by the United States, who was present

in the

of 1837 was for the Choctaw Nation to absorb the Ohickasaws.

person of William Armstrong (Acting Superintendent Western

This is plain because, when the Patent was issued, although it

Territory, is the way he signs the treaty), and other notables

was not until five years after this treaty

together with Commissioners

Nation and the

name of the Choctaw Nation, and is issued to the Choctaw Na-

to the fact that

tion and no mention is made of the Ohickasaws therein, although

the first three signatures to the treaty on the part of the Choc-

the Ohickasaws had paid the Ohoctaws the sum of $530,000.00

Chickasaw

Nation.

We

and consenting

of the Choctaw

call your

attention

of 1837, it runs in the

District;

for the right to form a District within their country carrying

Netuchachue, Chief of Pushmataha District, and Joseph Kin-

with it certain political privileges. And so we conclude that the

caid, Chief of Mosliolatubbee

plain meaning and the history of these

taw T r i b e is

Thomas

LeFlore.

sioners and Captains.
tion

had

three

now.
The
Article 1.

Chiefs

Chief

of Oaklafalaya

District,

followed by

Commis-

treaties, of 1820, 1830

As a matter of history the Choctaw Na-

and 1837, show that the title to this country from

then equal in power, instead of one as

June 22nd, 1855, the date of the treaty, was in the

1820 up to
Choctaw

Nation.
first

Article of said treaty

It is a g r e e d by the

reads in part

shall have the privilege of forming a District
of their country, to be held on

the same

within the limits

terms that the Choc-

taws now hold it, except the right of disposing
held in common with

as follows:

Ohoctaws that the Ohickasaws

the Ohoctaws

and

of it, which is

Ohickasaws,

to be

We next lay down as true the following proposition:

That when the treaty of 1855 was made, all the parties of
interest in the land then known as the Choctaw Nation were
present by Commissioners with full authority to treat and a
treaty was made full of radical changes and was afterwards
ratified by all three parties and is therefore binding.
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The United States being the Grantor of the lands as
well as the Guardian
and having deeded this
and while

of

the Choctaws and

Chickasaws,

land to the Choctaws as a Nation

they lived on it,

and as changes were to

be

made in the Governments of each, the United States had such
an interest as entitled her to be present and a party to he
treaty; the Choctaws being the original grantees w e . entiled
to be present; the Chickasaws having for the sum of $o30,000.00
paid, formed a District in said land, were entitled to be present.
Besides these three no one else had any rights entitling them
to be parties to this treaty.
These

and separate governments for each

nation

were established.

All these changes have been acquiesced in

since the treaty.

The Chickasaws about to become a separate

Nation would naturally want their name in the title, and so a
new title was written, tUe one in the 1st Article of the treaty
which reads as follows:
"And pursuant to an Act of Congress, approved May 28,
1830, the United States do hereby forever secure and guarantee
the lands embraced within the said limits to the members of
the Choctaw and Chickasaw tribes, their heirs and successors,
to be held in common; so that eaoh and every member of either
tribe shall have an

parties had previously made treaties and were c o m -

petent at this time to treat.

Independent

equal, undivided interest in the whole:

Provided, however, no part thereof shall ever be sold without

Each had his Commissioners pres-

the consent of both tribes; and that said land shall revert to the

ent and the treaty WHS made and in due time ratified and con-

United States if said Indians and their heirs become extinct

firmed by all three of the parties.
Now let us examine and see some of the changes made

or abandon the same."

Art. 1 Treaty 1855.

It will be ob-

by

served that the United States refers to the Act of Congress of

this treaty.
First, all that part of the country west of 100 degrees west

May 28th, 1830, the same Act mentioned in the treaty of 1830
and in the Patent in 1842, for her authority to make this title.

longitude extending to the source of the Canadian Fork, was

And we contend if this Act

quit claimed.

Moreover the

next

120 miles was leased to the

United States for friendly Indians; for this relinquishment and
lease the United States paid $800,000.
Treaty of 1855.)

(See

Artieto 9 and 10

That relinquishment has bound all the par-

of Congress was authority in the

treaty of 1830 and in the Patent of 1842 it was also ample for
the treaty of 1855. In other words, if it vested this land in 1830
in the "Choctaw Nation" then it could also in the treaty of
1855 vest the same land in "the members of the Choctaw and

ties since; and the lease has also been held to be binding, by
the Court of Claims in a late decision. The boundary line of

Chickasaw tribes, their heirs and successors, to be held in com-

the Chickasaw

following Brushy

mon ; so that each and every member of either tribe shall have

and Gaines Creek

an equal interest in the whole; and because we have shown

(called in the treaty Brushy) at least 60 miles west^from G a ^ s

that all the parties of interest in this land were present and con-

Creek

senting to this title.

C r e e k

District was changed from

ten miles east of

South McAlester

(The original Chickasaw District included the Lehigh.

Kiowa. Savanna, McAlester and Brushy coal fields.)

And for the same reason the clause, "Pro-

r

T—

-

7
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M

thereof shall

th e United States and the Ohoctaws, and, also, of all treaty-

^ - I d without the

stipulations between the United States and the Ohickasaws,and

eonsent of both tribes" has been binding on all paries. amU a

between the Ohoctaws and Ohickasaws,

no one party conld dispose of any or all of t h » land without the
consent of L

other.

No better illustration of t m prmmple

can be found than the 9th Article of this treaty of 1855.
That 9th Article reads as follows.

-The Choctaw

Induns

do hereby absolutely and forever quit claim and relinqmeh to
the United States, all their right, title and interest ,n, and to
any and all lands, west of the 100
and the Chocta.s and ChicUsam
S t a t e s

a l l

degree of west

h

*

do hereby lease to the Un,ted

that portion of their common territory**

st of

,8th degree of west longitude, for permanent settlement

he
£

Here we see that the original grant under the treaty ot 1820
was quit claimed by the Choctaw Indians and why?
t

h

e y

with

were the original grantees.

Because

Bnt in this same ^sentence,

only a semicolon to divide, when a porUon o

dary set ont in the treaty of 1855 is to be leased the
and Ohickasaws are named.
An examination of this treaty of

the

n„

Ohoctaws

inconsistent

with this

agreement, and shall take effect and be obligatory

upon the

contracting parties, from the date hereof,

shall be ratified by the respective Councils of the Choctaw and
Chickasaw tribes, and by the President

that the title was to be in this 1st Article.

and Senate of the

United States."
In the 11th Article of the treaty of

1866 are found these

words:
Whereas, the land occupied by the Choctaw and Chickasaw Nations, and described in the treaty between the United
States and said Nations, of June 22nd, 1855, is now held by the
members of said Nations in common under the provisions of
said treaty.
These extracts clearly show that with the commissioners
who made the treaty of 1855,as well as those who made the treaty
of 1866 (and Peter P. Pitchlynn was the leading spirit in both
treaties),

that the

opinion

was common

is in the 1st Article of the treaty of 1855.
1855 and that of 1866 show

whenever the same

that

our

title

For the same reas-

ons we contend that the reversionary interest of the United

In the preamble to

States in said lands is a bona fide one simply because it is

tins same treaty of >855 is found these words, as one of the

plainly written in the treaty by the commissioners who had

reasons for the treaty .

authority to place such a clause in the treaty.

"And, whereas, it is necessary for the

And so we con-

simplification and better understanding of the relations between

tend that the title to our country is in the 1st Article of the

^

treaty of 1855. and that all parties thereto were bound by the

United States and the Choctaw Indians, that all thmr sub-

sisting treaty stipulations be embodied in one

comprehend

It could easily be shown that this title in the 1st Article of

instrument "
A l s o

shall

t h e

limitations and reservations contained in said 1st Article.

21st

Article reads as follows:

"This

convention

supercede and take the place of all former treaties between

the treaty of 1855 is the best title that the Indians have ever

had and that it was in the late negotiation, the

—

conHiots with the title which gives the members equal interest

^

in the whole.

wark of defense; for if the title had heen in the
stead of the "members" congress conld easily ha

Chickasaws were divided (after deducting lands reserved and 40

. c u t the *

acres each for negroes and their descendants) according to acres

dian knot by dissolving the "Nation," a mere political creature.

each would have about 500 acres; but if this division is made as

But we forbear for want of space.
I f o m contention thar the title to the Choctaw and Chmk
asaw Nations is in Article 1 of the treaty of
•O ,,
true: T H E E X C L U S I V E
the following proposition IS tme- IB
P R I V I L E G E OF
PRIVILEGE

MY
-

CITIZEN

TO WOEK

„

„

NOT SUCH A

CONSTITUTION

member selecting land of average value would get about 250
acres, more or less.
share.

T H E C H O C T A W UONT = M I , N N , „ ,

OE T H E

UNITED

MENT

I use the number 40 claims because I am in whole or

part owner of that number of coal claims, (if plaintiff's contentions are true) 28 of which are of record in the United States

TO

court for the Central District of the Indian Territory.

3T

But this 18th section of the 7th Article of the Choctaw

STATES.

In the first place this entire

Clearly then this diligent coal discoverer

who has gathered to himself 51200 acres has more thf n an equal

E I G H T A N D P R I V I L E G E AS C O N S T , U U T E S

" P R O P E R T Y " AS T H A T W O E D IS U S E D IN T H E
E

tility of the soil and the location and value of the lands," any

EIGHT
^ LONG

A M B N B

T H

laid down in the Agreement, "considering the character and fer-

A MINE OK M I N E , SO
D I K 1 5 C T I C N , AS S E T E O E T H IN

. . , IFR M I V CHOOSE, ONE M I L E L>
4 S H E M A
, „ . 7 T „ A R T I C L E OE
T H E 1 8 T H S E C T I O N OE T H E I T H A R T I C L E

If the common lands of the Choctaws and

^

^

constitution by giving "property" to the plaintiffs is contrary to

of the constitution is contrary in spirit, in p

this of the title treaty of 1855, because the right to sell (which

to the treaty of 1855 and is therefore void.

includes to give or grant)must be by the consent of both parties;

Remembering that the title is in the —

,

to

this constitution of the Choctaw nation was made in 1860, full

in common each having an e.ual u n t o * * > Merest
whole; if then the contention of the plaintiffs is co
"that this right and privilege to work" constitutes

n the
^

five years after the treaty of 1855, and after the Chickasaws had
erected their own separate government, and as it is not claimed

property

anywhere that the Chickasaws have any such clause in their

r a l r / i s n s e d in the 5th amendment to the const . t i o n

constitution plainly then this wholesale transfer of the common

the United States, then the man who made a coal discoveiy

domain has not had their approval and is not therefore binding

0{

I h an act practically «

by
h

n

M

a c r e s

^

-

* ~

«

who discovered , 0 coal

t b e t i t le

But the United States has always been a party to

the transaction when title to any or all of this land has changed,

of the common domain which according

: title was to remain u n t o u M : and his more . l i g e n
bor

on them.
^
in

and yet she was not consulted when this 18th section was written m the Choctaw constitution,

Laying aside the reversionary

interest of the United States in these lands, which we admit is

—16—

all rights and privileges with it as the treaty is the supreme law

, „ there is a relation of guardian and ward which has
remote, stall there is
first
tbe
t

existed between these parties since the ma*
t r e a

,

The

of the land.
We conclude by saying, There is nothing in the treaties,

g

nor the constitutions of either party to the Atoka Agreement

United States has

which forbids a division of our common lands after the manner

—
i nA in this very Atoka Agreeing
had. m tnib voij

we conld even divide

of said Agreement, and such a division, equal and fair, being a

^jonahiDitone

natural right, the Choctaws and Chickasaws had a right, the
United States being present and consenting, to divide their

our l a n d

.

lands and the only question that could be raised is whether the

We ask therefore, Where is t at gumd a i .

division is equal and fair.
plaintiffs.

—

acres,

^

^

^

principle.
—rionsultedwhentbisnow —

-

lands.

^

became neccessary in order to an equal and fair division
^
^

granted. The right a man had to his far
privilege as is the one in
have as high as 10,000 acres in a fa m b s u 0 f i a man under the agreement wilUot
,
.
t h e Choctaw can hold 10,000 acres
and yet it
a(jIeB
the

Chickasaw ought to hold

tem with cattle men-, but by

&

rfght

of all this common property.

and

noble purpose which actuated the commissioners who made the

^ ^
^
^

on

ac00unt

Agreement in reserving the coal for a school fund.

a r e g o ne.

AU

long, i. e. "land in common," and that each Indian should have
his land to do with as he pleases, with certain exceptions, it
was the part of wisdom for these commissioners to arrange for

g

rights and privileges growing out of h » km
a law
t e m , whether founded on the constat,on

Having

agreed to tear down the bulwark which has held our country so

of
^

^

But the court in considering

this Agreement of April 23rd, 1897, should not overlook the

c o ntend

,

c o r n . L argeinterests

But if we could take all of a man's 51200 acres of coal

except 10 acres, clearly we could take that also if such an act

Choctaw nation by the use of the words r g
intended such privileges and rights as ,she g
^

Because by a fair and equal division according to

acres each member would be entitled to about ten acres of coal

relating to coal mines was written. w e » n

telegraph Hues, and others w• ich

The question of reserving all the coal and asphalt

instead of dividing it equally was one of expediency and not of

—

^ ^ ^ ^ ^ i r u i n t a J n o r U i e O h i e h a s a w K a r

This question is not raised by

the education of such Indians.
^

Phoctaw constitution in this
void. The Choctaw_
the treaty goes down, and
Article 7 being m direct conflict

The Choctaws in Mississippi

today make baskets and blow-guns and

bows and arrows and

carry them on little "pestle-tailed" ponies to towns to sell them;
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they are 40 years behind the Choctaws of the Indian Territory.
A good education is the best thing a government can give its
people and ten years from now will demonstrate the genuine
love for their people which actuated the Choctaw commissioners
in reserving the coal and asphalt for a common school fund for
the children of Choctaw and Chickasaw blood.
Wherefore, we conclude with the usual prayer that the demurrer filed by the defendants be sustaind.
N. B. AINSWORTH,
Of and for the Defendants.

