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U S E , 

United States v. Johnson, U.S.Del., 65 S.Ct. 249, 251. 

DIGEST 
A P P E A L A N D E R R O R . 

<3=719(1) 
U.S.Tenn. Only errors assigned will be con-

sidered by the Supreme Court.—U. S. v. Cres-
cent Amusement Co.. 65 S.Ct. 254. 
<3=949 

U.S.Tenn. The district court has a wide 
range of discretion in moulding its decrees in 
anti-trust, cases to the exigencies of the par-

A P P E A L AND ERROR—Cont 'd . 
ticular ease, and, where the findings of viola-
tions are sustained, it recasting of decree will 
not be directed except for abuse of discretion. 
Sherman Anti-Trust. Act §§ 1, 2. 15 U.S.C.A. 
SS 1. 2.—U. S. v. Crescent Amusement Co., 65 
S.Ct. 254. 
< 3 = I G 5 0 ( I ) 

U.S.Tenn. Any error in admitting evidence 
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A P P E A L AND E R R O R - C o n t ' d . 
against defendants charged with conspiracy to 
unreasonably restrain interstate commerce in 
motion picture films and to monopolize exhibi-
tion of films was harmless where the other 
evidence amply sustained such charges. Sher-
man Anti-Trust Act §tj 1, 2, 15 U.S.C.A |§ 1, 
2.—U. 'S. v. Crescent Amusement Co., 65 S.Ct. 
254 
<s=>i07l(l) 

U.S.Tenn. Where anv modifications in sub-
sidiary findings would not be basic or essential 
ones, no reversible error is^ shown.—U. S. v. 
Crescent Amusement Co., 65 S.Ct. 254. 

That findings were mainly taken verbatim 
from the government's brief and left much 
to be desired in the light of the function of 
the trial court was immaterial where they were 
supported by the evidence.—Id. 
©=>1152 

U.S.Tenn. Decree in anti-trust case involv-
ing motion picture exhibitors would be revised 
so as to prohibit future acquisitions of finan-
cial interests in additional theatres m certain 
area except after an affirmative showing that 
such acquisitions would not unreasonably re-
strain competition. Sherman Anti-Trust Act 
§§ 1, 2, 15 U.S.C.A. 1. 2.—U. S. v. Crescent 
Amusement Co., 65 S.Ct. 254. 

ARMY AND NAVY. 
<3=3 

U.S.Cal. As affecting, extent of judicial su-
pervision, detention of person of Japanese an-
cestry by the W a r Relocation Authority, a 
civilian agency, did not involve questions of 
military law. Executive Order Feb. 19. 1942, 
No 9066: Resolution Dec. 8. 1941, 55 Stat. 
795 50 U.S.C.A.Appendix note preceding sec-
tion 1; Executive Order March 18. 1942. No. 
9102; 18 U.S.C.A. § 97a.—Ex parte Mitsuye 
Endo, 65 S,Ct. 20S. 

COMMERCE. 
<3=40(1) , . . . , . 

U.S.Tenn. The course of business which in-
volves a regular exchange of films in interstate 
commerce is adequate to bring motion-picture 
exhibitors within the reach of the Sherman 
Act. Sherman Anti-Trust Ac t §§ 1, 2, 15 U.S. 
C A §§ 1 2.—U. S. v. Crescent Amusement 
Co., '65 S.Ct. 254. 

C O N S T I T U T I O N A L LAW. 
<3=45 

U.S.Cal. All legal restrictions which curtail 
the civil rights of a single racial group are 
immediately suspect and must be rigidly scru-
tinized. though not all of them are necessarily 
unconstitutional.—Toyosaburo Korematsu v. U. 
S „ 65 S.Ct. 193. 
© = 4 6 ( 1 ) . . 

U.S.Cal. On certiorari to review conviction 
of violating order excluding persons of Jap-
anese ancestry from war area. Supreme Court 
would not determine validity of provisions for 
reporting and remaining in assembly or re-
location centers, which defendant was uot con-
victed of violating. 18 U.S.C.A. § 97a.—Toyo-
saburo Korematsu v. U. S., 65 S.Ct. 19o. 
<3=48 

U.S.Cal. Operation of the presumption of 
constitutionality is given narrower scope when 
legislation appears on its face to violate a spe-
cific prohibition of the Constitution.—Ex parte 
Mitsuye Endo. 65 S.Ct. 208. 

That interpretation of legislation is favored 
which gives it the greater chance of surviving 
the test of constitutionality,—Id. 

When asked to find implied powers in a 
grant of legislative or executive authority, 
court must assume that lawmakers intended 
to place no greater restraint on the citizen 
than was clearly and unmistakably indicated 
by the language used.—Id. 
<3=70(3) 

U.S.Tenn. I t is not f or tin? federal Supreme 
Court to pick and choose between competing 

C O N S T I T U T I O N A L LAW—Cont'd. 
business and economic theories in applying the 
anti-trust Act, which embodies the choice of 
Congress. Sherman Anti-Trust Act §§ 1, 2, 15 
U S C.A §§ 1. 2.—U. S. v. Crescent Amusement 
Co.. 65 S.Ct. 254. 

The federal Supreme Court cannot retuse to 
sustain a decree in an anti-trust case because 
by some other measure of the public good than 
that chosen by Congress the result may not 
seem desirable. Sherman Anti-Trust Ac t §§ 1. 
2, 15 U.S.C.A. §§ 1. 2.—Id. 
<3=82 

U.S.Cal. Pressing public necessity may 
sometimes justify restrictions on civil rights of 
a single racial group, but racial antagonism 
never can.—Toyosaburo Korematsu v. U. S., 65 
S.Ct. 193. 
<3=83(1) 

U.S.Cal. Compulsory exclusion of large 
groups of citizens f rom their homes, except 
under circumstances of direst emergency and 
peril, is inconsistent with our basic govern-
mental institutions.—Toyosaburo Korematsu v. 
U. S „ 65 S.Ct. 193. 

C O U R T S . 
<3=289 

U.S.Va. Where a negro fireman claimed dis-
crimination on account of race in contract be-
tween bargaining representative chosen under 
Railway Labor Act and carrier, the federal 
District Court had jurisdiction of action though 
there was no diversity of citizenship, since 
the right granted by Railway Labor Act was in-
fringed and case arose under law regulating 
commerce of which federal court had jurisdic-
tion. Jud.Code, S 24 (8 ) , 28 U.S.C.A. <j 4 1 ( 8 ) ; 
Railway Labor Act, § 1 et seq.. 45 U.S.C.A. § 
151 et seq —Tunstall v. Brotherhood of Loco -
motive Firemen and Enginemen, Ocean Lodge 
No. 76. 65 S.Ct. 235. 
<3=385(1) 

U.S.Tenn. A motion to amend the findings 
tolls the time to appeal f rom district court to 
Supreme Court, where a reconsideration of cer-
tain basic findings of fact and the alteration of 
the conclusions of the court in anti-trust case 
are sought. Sherman Anti-Trust Act §§ 1. 2. 15 
U.S.C.A. ^ 1 . 2 ; 15 U.S.C.A. § 29; Jud.Code § 
238. as amended in 1925, 28 U.S.C.A. § 345.— 
U. S. v. Crescent Amusement Co.. 65 S.Ct. 254. 

Where a motion to amend the findings in 
anti-trust case sought a reconsideration of 
certain basic findings of fact and the alteration 
of the conclusions of the district court, an ap-
peal f rom the final judgment to Supreme Court 
before disposition of such motion was prema-
ture and would be dismissed. Sherman Anti-
Trust Act SS 1. 2, 15 U.S.C.A. S§ 1. 2 ; 15 U.S.C. 
A. S 29; Jud.Code § 238, as amended in 1925, 
28 U.S.C.A. § 345— Id. 

The allowance by district court , of a prema-
ture appeal to Supreme Court in an anti-trust 
case did not deprive the district court of juris-
diction to thereafter allow a timely appeal. 
Sherman Anti-Trust Act. 1, 2. 15 U.S.C.A. §§ 
1, 2; 15 U.S.C.A. § 29; Jud.Code § 238, as 
amended in 1925, 28 U.S.C.A. § 345.—Id. 
<3=394(7) 

U.S.Ala. The right of a member of a craft 
or class not to be discriminated against by a 
bargaining representative chosen under the 
Railway Labor Act is a federal right implied 
from the act and the policy which it has 
adopted. Railway Labor Act. S 1, subd. 6, § 2, 
subds. 2, 3, 4, 6. 7, 9, 45 U.S.C.A. § 151. subd. 
6, § 152, subds. 2, 3, 4, 6, 7, 9.—Steele v. Louis-
ville & N. R, Co., 65 S.Ct. 226. 

A state Supreme Court judgment denying 
a right claimed under the Constitution and 
the statutes of the United States Was review-
able by federal Supreme Court. Jud.Code § 
237(b)'. 28 t .S.C.A. § 344(b) .—Id. 
<3=397 '/2 

U.S.Ala. Where judgment of state Supreme 

tio S-Cx. 
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COURTS—Cont 'd. 
Court affirming decree dismissing bill was 
•expressly rested on sole ground that act of 
Congress afforded complainant no remedy, ju-
risdiction of federal Supreme Court on cer-
tiorari could not be defeated on ground that 
state Supreme Court's judgment of affirmance 
could be rested on adequate non-federal 
grounds on which trial court dismissed bill, 
but federal Supreme Court would confine i.ts 
review to such federal.ground.—Steele v. Louis-
ville & N. J!. Co., 65 S.Ct. 226. 

C R I M I N A L L A W . 
€ = 2 6 . , , n • 

U.S.Cal. One cannot be convicted for doing 
the very tiling which it is a crime to fail to do. 
—Toyosaburo Korematsu v. U. S., 65 S.Ct. 193. 
<3=29 

U.S.Cal. Violation of separate orders for ex-
clusion and detention or resettlement, respec-
tively. of persons of Japanese ancestry, promul-
gated pursuant to congressional enactments, 
may be treated as separate offenses. IS U.S. 
C A § 97a,—Tovosaburo Korematsu v. U. S., 
65 S.Ct. 193. 
<3=106 . . . , 

U.S.Del. Questions of venue m criminal 
cases raise deep issues of public policy in the 
light of which legislation must be construed, 
and are not merely matters of formal legal 
procedure. U.S.C.A.Const, art. 3, § 2, cl. 3 ; 
Amend. 6.—U. S. v. Johnson, 65 S.Ct. 249: 
©=>l 13 

U.S.Del. Congress may make the practices 
which led to the Federal Denture Act triable 
in any federal district through which an offend-
ing denture is transported. 18 U.S.C.A. Si? 
420f to 420h: U.S.C.A.Const. art. 3, § 2, cl. 3 ; 
Amend. 6.—U. S. v. Johnson, 65 S.Ct. 249. 

If the Federal Denture Act reasonably per-
mits the trial of the sender of outlawed den-
1 ures to be confined to the district of sending 
and that of the. importer to the district into 
which they are brought, such construction 
should be adopted as more consonant with his-
toric experience and policy that underlie the 
constitutional safeguards regarding the trial 
of crimes. IS U.S.C.A. $8 420f to 420h; U.S.C. 
A.Const, art. 3, $ 2, el. 3; Amend. 6—Id . 

Under the Federal Denture Act penalizing 
the "use" of instrumentalities of interstate 
commerce to send from, or to bring into, a 
state any denture the cast of which was taken 
by a person not licensed to practice dentistry in 
the state into which the denture is sent, but 
without expressly providing for trial in any 
district through which the unlawful denture 
passes, the trial of the sender must be restrict-
ed to the district of sending, and the trial of 
the importer to the district into which the un-
lawful denture is brought. IS U.S.C.A. 420f 
to 420h; U.S.C.A.Const. art. 3, § 2, cl. o ; 
Amend. 6.—Id. 
© = l 134(1) 

U.S.Cal. On certiorari to review conviction 
of violating order f o r exclusion of persons of 
Japanese ancestry f rom war area, Supreme 
Court could not say as a matter of fact or 
law as affecting validity of the exclusion order, 
that defendant's obedience to exclusion order 
by going to an assembly center would have re-
siilted in his improper detention in a relocation 
center 18 U.S.C.A. § 97a.—Toyosaburo K o r e -
matsu v. U. S., 65 S.Ct. 193. 
<3=83(1) E V I D E N C E . 

uTs.Cal. The court must assume that the 
Chief Executive and members of Congress as 
well as the courts, are sensitive to and re-
spectful of the liberties of She c i t izen—Ex 
parte Mitsuye Endo, 65 S.Ct. 20S. 
,§=>13 H A B E A S CORPUS. 

U.S.Cal. A citizen of Japanese ancestry, 
whose loyalty was conceded, was entitled to 

H A B E A S CORPUS—Cont 'd. 
habeas corpus for release from detention oy 
War Relocation Authority after leave clear-
ance had been granted. Executive Order Feb. 
19, 1942, Xo. 9066: Resolution Dec. 8, 1941, 
55 Stat. 795, 50 U.S.C.A.Appendix note preced-
ing section 1: Executive Order March IS, 
1942, Xo. 9102: 18 U.S.C.A. § 97a; U.S.C.A. 
Const art. 1, g 9 : Amends. 5, (i.—Ex parte 
Mitsuye Endo, 65 S.Ct. 208. 
©^48 

U.S.Cal. A habeas corpus proceeding by citi-
zen of Japanese ancestry for release f rom de-
tention by War Relocation Authority was not 
rendered moot by fact that while case was 
pending in Circuit Court of Appeals, petition-
er was moved to another relocation center in 
a different district and circuit, where it was 
not shown that there was no one within the 
original-district of suit who would be responsi-
ble f or petitioner's detention, and it «rinem-»d 
that writ would be obeyed if issued. 28 U.S.C. 
A. § 452: Supreme Court Rule 45, suod. 1. 28 
U.S.C.A. following section 354.—Ex parte Mit-
.suve Endo, 65 S.Ct. 208. 

The objective of statute authorizing grant 
of habeas corpus may not be impaired or de-
feated by removal of prisoner f rom territorial 
jurisdiction of the District Court. 28 U.S.C.A. 
§ 452; Supreme Court Rule 45. subd. 1, 28 
U.S.C.A. following section 354.—Id. 
<3=67 

U.S.Cal. The fact that no respondent was 
ever served with process or appeared in habeas 
corpus proceedings by citizen of Japanese an-
cestry for release f rom detention by War Re -
location Authority, did not prevent relief where 
the United States resisted issuance of the writ. 
—Ex parte Mitsuye Endo, 65 S.Ct. 208. 
<3=113(3) 

U.S.Cal. An appeal lies from denial of habe-
as corpus, without the appearance of a re-
spondent.—Ex parte Mitsuye Endo, 65 S.Ct. 
20S. 

M A S T E R AND S E R V A N T . 
<3=15(1) , . 

U.S.Ala. Where a negro fireman was ineligi-
ble f or membership in union chosen by major-
ity of his craft as bargaining representative 
under the Railway Labor Act and was discrim-
inated against in contracts between bargaining 
representative and carrier in favor of white 
fireman, he was without adequate administra-
tive remedy and could seek relief in equity 
without first attempting to secure relief by ad-
ministrative means. Railway Labor Act § 3, 
subds. 1 (c, i ) , 2, 45 U.S.C.A. S 153, subds. 
1 (e, i ) . 2.—Steele v. Louisville & X. It. Co., 65 
S.Ct. 226. 

The ISailway Labor Act contemplates resort 
to the usual judicial remedies of injunction 
and award of damages when appropriate f o r 
breach of duty by bargaining representative 
towards member of craft represented and dis-

.criminatory contract entered into between bar-
gaining representative and carriers. Railway 
Labor Act § 3. subds. l ( c , i ) , 2, 45 U.S.C.A. 
S 153, subds. l ( c , i ) , 2.—Id. 
<3=! 5 ( I ) 

U.S.Va. A negro fireman claiming discrim-
ination on account of race in contract between 
bargaining representative chosen under Rail-
way Labor Act and carrier was without ade-
uate administrative remedies, and could resort 
directly to equity for relief without attempting 
to secure administrative relief. Railway Labor 
Act, § 1 et. seq., 45 U.S.C.A. § 151 et seq — 
Tunstall v. Brotherhood of Locomotive Fire-
men and Enginemeu, Ocean Lodge No. 76, 65 
S.Ct. 235. 
<3=15(4) 

U.S. A bargaining agent selected under Na-
tional Labor Relations Act is the agent of all 
emplovees and charged with the responsibility 
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M A S T E R AND S E R V A N T - C o n t <3. 
of representing their - interests fairly and im-
partially. National Labor Relations Act ?> I 
et seq.'. 29 U.S.C.A. § 151 et seq.-\Yallaee 
Corporation v. National Labor Relations Board, 
65 S.Ct. 238. 
<3=15(4) , . . . 

U.S.Ala. The Railway Labor Act providing 
for collective bargaining through representa-
tives chosen by a majority of any ctaf t or class 
of employees implies that the representative 
is to act on behalf of all the employees Rail-
way Labor Act § 1, snbd. 6, § 2, subds 3, 4 b, 
7, 9. 45 U.S.C.A. § 151, subd. 6, * 152 subds. 
3 4. 6. 7, 9—Steele v. Louisville & N. R . 
65 S.Ct. 226. . . . 

The Railway Labor Act requiring carriers to 
bargain with representative of employees cho-
sen as therein prescribed excludes any one else 
f rom representing a craft and deprives the mi-
nority members of a craft of the right which 
they would otherwise possess to choose a rep-
resentative of their own, and its members can-
not bargain individually on behalf of them-
selves concerning matters which are properly 
the subject of collective bargaining. .Railway 
Labor Act § 2, subd. 2, 45 U.S.C.A. § l o2 , subd. 
2.—Id. 

A labor organization chosen as the represen-
tative of a craft or class of employees is cho-
sen to represent all the members of such craft 
or class regardless of their union affiliations 
or want of them. Railway Labor Act § 1, subd. 
6. § 2, subds. 2. 3. 4, 6. 7. 9, 45 I S.C.A. § 
151. subd. 6, § 152, subds. 2, 3, 4, 6, 7, 9.—Id. 

The purpose of the Railway Labor Act in 
providing for a representative of a craft or 
class of employees is to secure benefits ot 
agreements which represent the strength and 
bargaining power and serve the welfare ot tne 
group and not to deprive them or any of them 
of the benefits of collective bargaining tor the 
advantage of the representative or those mem-
bers of the class who selected it. Railway La -
bor Act § 1, subd. 6. § 2 subds 2, 3 4, 6 9, 
45 V S C.A. $ 151, subd. 6, § l o2 , subds. 2. •>, 4, 
6, 7, 9 — I d . 

When a craft or class has designated its 
representative under the Railway Labor Act, 
such representative is responsible under the 
law to act f or all members within the craft, 
or class, those who are not members of the 
represented organization, as well as those who 
are members. Railway Labor Act $ 1. subd. 
6 8 2 subds. 2, 3. 4. 6. 7. 9. 45 U.S.C.A. % 151, 
subd. 6, § 152. subds. 2, 3, 4. 6. 7, '.).—Id. 

Under the Railway Labor Act. the organiza-
tion chosen to represent a craft is to represent 
all its members, the majority as well as the 
minority, and it is to act f o r and not against 
those whom it represents. Railway Labor Act 
« 1. subd. 6, § 2. subds. 2. 3. 4, 6, i, 9, 4o I ,S. 
O A S 151, subd. 6, § 152, subds. 2, 3, 4, 6, 7, 
9.—Id. 

The Railway Labor Act imposes upon the 
statutory representative of a craft at least as 
exacting a duty to protect equally the interests 
of the members of the craft as the Constitu-
tion imposes upon a legislature to give as full 
protection to the interests of those for whom 
it legislates. Railway Labor Act S 1, subd. 6, 
S 2, subds. 2. 3. 4. 6, 7, 9, 45 U.S.C.A. § 151, 
subd. 6, § 152, subds. 2, 3, 4, 6, 7, 9.—Id. 

A labor union assuming to act as the statu-
tory representative of a craft must represent 
nonunion or minority union members of the 
craft without hostile discrimination fairly, im-
partially and in good faith, and wherever nec-
essary to that end the union must consider re-
quests of nonunion members of the craft and 
expressions of their views with respect to 
collective bargaining with the employer and 
give them notice of and opportunity f o r hear-
fn<T on its proposed action. Railway Labor 

M A S T E R AND SERVANT—Confc l . 
Act (i 1. sulxl. 6. 5 2. subds. 2. 3. 1. 6, 7. 9, 15 
U.S.C.A. § 151, subd. 6, § 152, subds. 2, 3, 4, 6, 
7, !>.—Id. 
<3=15 (5) 

U.S. A provision of the National Labor Re-
lations Act authorizing a closed shop contract 
is no authority for a majority of the workers 
and the employer to penalize minority groups 
of workers by depriving tliem of that full f ree -
dom of association and self-organization which 
it was the prime purpose of the act to protect 
f o r all workers. National Labor Relations 
Act § 8 ( 3 ) , 29 U.S.C.A. § 158(3) .—Wallace 
Corporation v. National Labor Relations 
Board, 65 S.Ct. 238. 

An employer was not required to enter into 
a shop contract with a union as bargaining 
representative under which employer knew 
that discriminatory discharges of employees 
who were members of another union were 
bound to occur. National Labor Relations Act 
§ 1 et seq., 29 U.S.C.A. § 151 et seq.—Id. 
© = 1 5 ( 6 ) '.. 

U.S.Ala. The declared purposes of the Rail-
way Labor Act to avoid any interruption to 
commerce or to the operation of any carrier 
engaged therein by means of the prompt and 
orderly settlement of all disputes concerning 
rates of pay, rules, or working conditions 
could hardly be attained if a substantial mi-
nority of a craft were denied the right to have 
their interests considered at the conference 
table and if the final result of the bargaining 
process were to be the sacrifice of the rights 
of the minority by the action of a representa-
tive chosen by the majority. Railway Labor 
Act S 2. 45 U.S.C.A. $ 152.—Steele v. Louis-
ville & X. R. Co.. 65 S.Ct. 226. 

The purpose of providing by statute f o r 
collective bargaining is to supersede the terms 
of separate agreements of employees with 
terms which reflect the strength and bargain-
ing power and serve the welfare of the group, 
and the benefits of the statute are open to 
every employee of the represented unit. Rail-
way 'Labor Act Si 1. subd. 6, § 2, subds. 2, 3. 4, 
»i. 7, 9, 45 U.S.C.A. § 151. subd. 6, § 152, subds. 
2, 3, 4, 6, 7, 9.—Id. 
© = 1 5 ( 2 3 ) ' 

U.S.Ala. The duty of a bargaining represen-
tative under the Railway Labor Act to exer-
cise fairly the power conferred in behalf of all 
those for whom the representative acts, with-
out hostile discrimination against any member, 
does not preclude variations in terms of a 
contract based on differences relevant to the 
authorized purposes of the contract in con-
ditions to which they are to be applied, such 
as differences in seniority, the type of work 
performed, and the competence and skill with 
which it is performed. Railway Labor Act $ 
1 subd. 6, § 2, subds. 2. 3, 4, 6, 7. 9. 45 U.S. 
C.A. S 151, subd. 6, fi 152, subds. 2, 3. 4, 6, 7, 
<)._Steele v. Louisville & X . R . Co., 65 S.Ct. 
226. 

A bargaining representative under the Rail-
way Labor Ac t is without power to discrimi-
nate against members of a craft or class rep-
resented on the ground of race. Railway La-
bor Act § 1, subd. 6, § 2, subds. 2, 3, 4, 6, 7, 
9, 45 U.S.C.A. § 151, subd. 6, § 152, subds. 2, 3, 
4, 6, 7. 9.—Id. 

A trade-union chosen as bargaining represen-
tative under Railway Labor Act which dis-
criminates on the ground of race against mem-
bers of a craft or class represented by it, ir-
respective of whether they are members of 
the union, may be enjoined and union mem-
bers may also be enjoined from taking the 
benefit of such discriminatory action, and the 
railroad is not bound by or entitled to take 
the benefit of a contract which the bargain-
ing representative is prohibited by statute f rom 
making. Railway Labor Act, § 1, subd. 6. § 2, 
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subds. 2, 3, 4, 6, T. 9. 45 U.S.C.A. § 151. subd. 
6 ; § 152, subds. 2, 3, 4. 6, 7, 9.—Id. 
<3=15(23) c 

U.S.Va. A complaint by negro fireman de-
claring that trade union chosen as bargaining 
representative under Railway Labor Act. en-
tered into contracts with carriers discriminat-
ing against negro firemen in favor of white 
firemen without notice to negro members of 
the craft, stated a cause of action. Railway 
Labor Act. § 1 et seq.. 45 U.S.C.A. § R)1 et 
seq.—Tunstall v. Brotherhood of Locomotive 
Firemen and Enginemen, Ocean Lodge No. 70, 
65 S.Ct. 235. 
<3=15(26) , . 

U.S. Under the National Labor Relations 
Act, no employee can be deprived of his em-
ployment because of his prior affiliation with 
any particular union. National Labor Rela-
tions Act § 1 et seq., 29 U.S.C.A. § 151 et 
s e q — W a l l a c e Cornoration v. National Labor 
Relations Board, 65 S.Ct. 238. 
@= 15 (48) 

U.S. Where it appeared that efforts of Na-
tional Labor Relations Board laid failed to 
procure an adjustment of dispute and there 
was evidence of subsequent unfair practice, 
the board was justified iu considering evidence 
of employer's conduct both before and after 
settlement of dispute which failed and certifica-
tion of union as bargaining representative. 
National Labor Relations Act § 1 et seq.. 29 
U.S.C.A. § 151 et seq.—Wallace Corporation 
v. National Labor Relations Board, 65 S.Ct. 
2.38. 
<3=15(77) 

U.S. Findings' that employer had set up and 
maintained a union to frustrate unionization of 
its plant by the C.I.O.. that shop contract was 
made with company union with knowledge that 
contract would be used as a means of bring-
ing about discharge of C.I.O. employees by de-
nying them member: ?hip in company union, 
and that such conduct constituted unfair la-
bor practices, sustained order requiring em-
ployer to disestablish the company union and 
cease and desist f rom giving effect to the shop 
contract and to reinstate with back pav 43 
C.T.O. employees who had been discharged be-
cause of their affiliation with the O.I.O. Na-
tional Labor Relations Act § 8 ( 3 ) , 29 U.S.C.A 
§ 158(3 ) .—Wal lace Corporation v. National 
Labor Relations Board. 65 S.Ct. 238. . 

The findings of the National Labor Relations 
Board that a company union had been set up. 
maintained, and used by employer to frustrate 
unionization of its plant by the C.I.O.. that 
union shop contract was made by employer 
with knowledge that company union intended 
to use the contract as a means of bringing 
about the discharge of C.I.O. employees by 
denying them membership in company union, 
and that therefore company was guilty of un-
fair labor practices, were sustained by sub-
stantial evidence. National Labor Relations 
Act § 8 ( 3 ) , 29 U.S.C.A. § 1 5 8 ( 3 ) . - I d . 
<3=! 5(89) 

U.S. In the attempted settlement of dis-
putes and in the performance of other duties 
imposed upon it, the National Labor Relations 
Board has power to fashion its procedure in-
order t o protect employees f rom unfair labor 
practices, and the court cannot by ' incorporat-
ing the judicial concept of estoppel into the 
procedure of the board render it powerless to 
prevent, an obvious frustration of the purposes 
of the National Labor Relations Act. Nation-
al Labor Relations Act § 1 et. seq.. 29 U.S.C. 
A. § 151 et seq.—Wallace Corporation v. Na-
tional Labor Relations Board. 65 S.Ct. 238. 
<3= 15 (94) 

U.S. The rule adopted by the National La-
bor Relations Board that it will ordinarily re-
spect the terms of a settlement agreement ap-

MASTER AND SERVANT—Cont 'd , 
proved by it, but that it will go behind such 
agreements where subsequent events demon-
strated that efforts f o r adjustment had failed 
to accomplish their purpose or where there 
has been a subsequent, unfair labor practice, is 
appropriate to accomplish the purpose of the 
National Labor Relations Act. with fairness to 
all concerned. National Labor Relations Act § 
1 et seq.. 29 U.S.C.A. 5? 151 et seq.—Wallace 
Corporation v. National Labor Relations 
Board. 65 S.Ct. 238. 
<3=15(1 12) 

U.S.App.D.C. Where bill sought cancella-
tion of National Mediation Board's bargaining 
representative certification and an injunction 
against board action, a declaratory judgment 
that plaintiff union was representative of road 
conductors notwithstanding board's contrary 
certification, an injunction to prevent railroad 
from bargaining with certified representative, 
and an injunction against future acts of rail-
road coercive of road conductors in choosing a 
bargaining representative, but election had 
been held, representative chosen, and choice 
certified by board and all that bill did was to 
recite what, railroad had done in advance of 
the election, and appeal had not been taken 
from order dismissing board from the case, 
no case was stated requiring the entry of in-
junction. Railwav Labor Act § 2. subds. 3, 9, 
10, as amended, 45 U.S.C.A. % 152, subds. 3, 9, 
10.—Order of Railway Conductors of America 
v. Pennsylvania R. Co., 65 S.Ct. 222. 
<3=12 (0 MONOPOLIES. 

U.S.Tenn. Action by a combination of mo-
tion picture exhibitors to obtain an agreement 
with a film distributor whereby commerce with 
a competing exhibitor is suppressed or re-
strained is a conspiracy in restraint, of trade 
and a conspiracy to monopolize a part of the 
trade or commerce among the states contrary 
to the Sherman Act. Sherman Anti-Trust Act 

1. 2. 15 U.S.C.A. $$ 1, 2.—IT. S. v. Crescent 
Amusement Co., 65 S.Ct. 254. 
<3=24(2) 

U.S.Tenn. Evidence showed that a combina-
tion of motion-picture exhibitors and others 
had used its buying power to restrict the abil-
ity of competitors to license films and to 
eliminate competition by acquiring competitors' 
properties or otherwise. Sherman Anti-Trust 
Act $$ 1. 2. 15 U.S.C.A. §!| 1. 2.—IT. S. v. Cres-
cent Amusement Co.. 65 S.Ct. 254. 

The district court has a wide range of dis-
cretion in moulding its decrees in anti-trust 
cases to the exigencies of the particular case, 
and, where the findings of violations are sus-
tained. a recasting of decree will not be direct-
ed except f or abuse of discretion. Sherman 
Anti-Trust Act §§ 1. 2, 15 U.S.C.A. §§ 1. 2 . -
Id. 

Where the proclivity f or unlawful activity 
has been manifest, decree in anti-trust case 
should operate as an effective deterrent to a 
repetition of the unlawful conduct and yet not 
stand as a barrier to healthy growth on a com-
petitive basis. Sherman Anti-Trust Act §§ 
1. 2. 15 U.S.C.A. S§ 1. 2.—Id. 

The duty of the court in anti-trust cases is 
to frame its decrees so as to suppress unlawful 
practices and to take such reasonable measures 
as will preclude their revival. Sherman Anti-
Trust Act § § 1 , 2 . 15 U.S.C.A. §§ 1. 2.—Id. 

That instruments used by defendants in anti-
trust case to achieve unlawful ends could be 
lawfully used does not mean that the defend-
ants m'av leave the court unfettered. Sherman 
Anti-Trust Act $$ 1. 2. 15 U.S.C.A. §§ 1. 2.— 
Id. 

That there may be in the background a 
greater conspiracy f rom which flow conse-
quences more serious than violations of anti-
trust act shown by the evidence is no warrant 
f o r a refusal to deal with such violation. Slier-
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man Anti-Trust Act 1. 2. 15 U.S.C.A. 88 
1, 2.—Id. v , , 

Tn anti-trust cases, the government should 
not be confined to an injunction against further 
violations, and dissolution of the combination 
will be ordered where the creation of the com-
bination is itself the violation. Sherman Anti-
Trust Act §s 1. 2. 15 U.S.C.A. §5 1. 2.—Id. 

Those who violate the Sherman Act may not 
reap the benefits of their violations and avoid 
an undoing of their unlawful project on the 
idea of hardship or inconvenience. Sherman 
Anti-Trust Act §§ 1, 2, 15 U.S.C.A. §§ 1, 2.— 
Id. , v 

Where acquisition of affiliates was part of the 
fruits of conspiracy, their divestiture was prop-
er in anti-trust case. Sherman Anti-Trust A c t 
88 1, 2, 15 U.S.C.A. 8§ 1. 2.—Id. 

In anti-trust case, decree requiring each mo-
tion picture exhibitor to divest itself of own-
ership of any stock or other interest in any 
other corporate defendant or affiliated corpora-
tion and enjoining acquisition of any such in-
terest, requiring resignation of officers, etc., 
was not an abuse of discretion. Sherman An-
ti-Trust Act 88 1, 2, 15 U.S.C.A. §§ 1, 2.—Id. 

That minority stockholders of affiliate com-
panies were not parties to anti-trust proceed-
ing was no barrier to requiring that parties 
to the proceeding divest themselves of stock 
in affiliates, particularly where no prejudice to 
rights of other stockholders appeared. Sher-
man Anti-Trust Act §§ J. 2, 15 U.S.C.A. §§ 1, 
2.—Id. 

O F F I C E R S . 
<3=103 

U.S. The differences in origin and function 
between administrative bodies and courts pre-
clude wholesale transplantation of the rules of 
procedure, trial, and review which have evolved 
from the history and experience of courts.— 
Wallace Corporation v. National Labor Rela-
tions Board, 65 S.Ct. 238. 

P R I N C I P A L AND A G E N T . 
<3=48 

U.S.Ala. The exercise of a granted power to 
act in behalf of others involves the assump-
tion towards them of a duty to exercise the 
power in their interest and behalf, and such 
grant of power will not be deemed to dispense 
with all duty toward those for whom it is ex-
ercised unless so expressed.—Steele v. Louis-
ville & N. R. Co., 65 S.Ct. 226. 

S T A T U T E S . 
<3=212 

U.S.Cal. The court must assume that the 
Chief Executive and members of Congress as 
well as the courts, are sensitive to and re-
spectful of the liberties of the citizen.—Ex parte 
Mitsuye Endo. 65 S.Ct. 208. 

T R A D E UNIONS. 
<3=8 

U.S.Ala. A trade-union chosen as bargaining 
representative under Railway Labor Act which 
discriminates on the ground of race against 
members of a craft or class represented by it. 
irrespective of whether they are members of 
the union, may b^ enjoined and union mem-
bers may also be enjoined from taking the 
benefit of such discriminatory action, and the 
railroad is not bound by or entitled to take 
the benefit of a contract which the bargaining 
representative is prohibited by statute f rom 
making. Railway Labor Act. 8 1. subd. 6, § 2, 
subds. 2. 3, 4, 6. 7, 9, 45 U.S.C.A. 8 151. subd. 
6 ; 8 152, subds. 2, 3, 4, 6, 7, 9.—Steele v. 
Louisville & N. R . Co., 65 S.Ct. 226. 

W A R . 
<®=>4 „ , 

U.S.Cal. Exclusion of persons of Japanese 
ancestrv. including citizen whose loyalty was 
not questioned, from West Coast war area in 
1942 » a s within war power of Congress and 

WAR—Cont 'd . 
the Executive, as related to prevention of 
espionage and sabotage. 18 U.S.C.A. § 97a.— 
Toyosaburo Korematsu v. U. S., 65 S.Ct. 193. 

When under conditions of modern warfare 
our shores are threatened by hostile forces, 
power to protect must be commensurate with 
threatened danger.—Id. 

An order of March 27, 1942, prohibiting per-
sons of Japanese ancestry f rom leaving West 
Coast area, but limited until "a future procla-
mation or order should so permit or direct," 
was superseded by order of May 3, 1942, di-
recting exclusion of persons of Japanese an-
cestry f rom the area, and hence conviction f o r 
violating subsequent order was not improper 
on ground that conflicting orders were out-
standing. 18 U.S.C.A. 8 97a.—Id. 

Orders for exclusion of persons of Japanese 
ancestry from war areas, and orders f o r their 
detention and resettlement, pose different prob-
lems and may be governed by different prin-
ciples, so that lawfulness of one does not neces-
sarily determine lawfulness of others. 18 U.S. 
C.A. § 97a.—Id. 
<3=4 

U.S.Cal. The War Relocation Authority can-
not subject citizens who are concededly loyal 
though of Japanese ancestry to its leave pro-
cedure. Executive Order Feb. 19, 1942. No. 
9066; Resolution Dec. S, 1941. 55 Stat. 795, 50 
U.S.C.A. Appendix note preceding section 1; 
Executive Order March IS, 1942, No. 9102: 18 
U.S.C.A. 8 97a: U.S.C.A.Const. art. 1, § 9 ; 
Amends. 5, 6.—Ex parte Mitsuye Endo, 65 S. 
Ct. 208. 

The court approaches construction of E x -
ecutive Order authorizing detention of persons 
of Japanese ancestry as court would approach 
the construction of legislation in the same field. 
Executive Order Feb. 19, 1942, No. 9066; Ex -
ecutive Order March 18, 1942, No. 9102—Id. 

The Executive Order authorizing detention of 
persons of Japanese ancestry must be consid-
ered along with the subsequent statute which 
ratified and confirmed it. Executive Order Feb. 
19, 1942, No. 9066; Executive Order March 
18. 1942, No. 9102: 18 U.S.C.A. § 97a.—Id. 

In interpreting a wartime measure, Supreme 
Court must assume that the purpose of Chief 
Executive and Congress was to allow for the 
greatest possible accommodation between liber-
ties of the citizen and exigencies of war.—Id. 

The sole purpose of Executive Orders and 
statutes governing detention and relocation of 
persons of Japanese ancestry was protection 
of the war effort against espionage and sabo-
tage, and powers conferred by the orders must 
be construed in light of that objective. Ex-
ecutive Order Feb. 19. 1942. No. 9060; Resolu-
tion Dec. 8, 1941, 55 Stat. 795, 50 U.S.C.A. 
Appendix note preceding section 1; Executive 
Order March 18, 1942, No. 9102; 18 U.S.C.A. 
§ 97a.—Id. 

A concededly loyal citizen presents no prob-
lem-of espionage or sabotage, and since power 
to detain is derived from power to protect war 
effort against espionage and sabotage, detention 
which has no relationship to that objective is 
unauthorized. Executive Order Feb. 19, 1942, 
No. 9066; Resolution Dec. 8, 1941, 55 Stat. 
795, 50 U.S.C.A.Appendix note preceding sec-
tion 1: Executive Order March 18, 1942, No. 
9102; 18 U.S.C.A. § 97a; Act July 12. 1943, 
57 Stat. 533; Act June 28, 1944, 58 Stat. 54o ; 
U.S.C.A.Const. art. 1, § 9 ; Amends, o, 0.—Id 

Power to detain an admittedly loyal citizen of 
Japanese ancestry or to grant him a condition-
al release may not be implied as a useful or 
convenient step in the evacuation program. 
Executive Order Feb. 19, 1942, No. 9000; 
Resolution Dec. 8. 1941, 55 Stat. 795. 50 U.S. 
( ' \ \upendix note preceding section 1; Execu-
t ive 'Order March 18, 1942, No. 9102; 18 U.S. 
C.A. 8 97a.—Id. 
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SUPREME COURT 
OF THE UNITED STATES 

I N M E M O R Y O F 

H O N O R A B L E G E O R G E S U T H E R L A N D 

Associate Justice of the Supreme Court of the United States 

December 18, 1944 

The Honorable George Wharton Pepper addressed the Court 
as follows: 

"May it please the Court: At a meeting of the Bar of the Su-
preme Court of the United States held this morning, to take 
appropriate action following the death of Mr. Justice George 
Sutherland, a Minute was adopted which I have been requested 
to present to the Court with the prayer that it be made a part 
of its permanent records." 

Mr. Pepper then read the following: 

" 'RESOLUTIONS 

" 'George Sutherland was born at Stoney Stratford, Bucking-
hamshire, England, on March 25, 1862. Of his Scotch-Irish and 
English forebears he was always proud and it was to this racial 
blend that many of his distinguishing characteristics may be at-
tributed. 

" 'When he was but eighteen months old his parents came to 
the United States and made their home in Utah. There his 
early life was lived and there, even in boyhood, he engaged in 
the man-making struggle for existence characteristic of the 
American frontier. At Brigham Young Academy he received 
his preliminary, if not his only academic education. In 1882 he 
entered the law school of the University of Michigan of which at 
the time Judge Thomas N. Cooley was dean. His law school ex-
perience, as he often stated in later life, marked the beginning of 
his intellectual development. After a brief period of intensive 
study he was admitted, in March 1883, to practice in the Su-
preme Court of Michigan and joined his father in the general 
practice of the law in Provo, Utah. 

" 'Immediately after his admission to the bar he was married 
to Miss Rosamond Lee, of Beaver City. Of the three children 
of their marriage only Mrs. Walter A. Bloedorn now survives. s 
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" 'While practicing with his father he accepted any business 
that came his way, whether civil or criminal. He often traveled 
miles on horseback through the mountains to try cases before 
justices of the peace. He defended many persons indicted under 
the Federal Anti-Polygamy Statutes and throughout his life he 
had the esteem and confidence of his Mormon neighbors. 

" 'In 1886 he formed a partnership with Samuel R. Thurman, 
Esq., afterward Chief Justice of the Supreme Court of Utah. 
Entering politics he became an active member of the Liberal or 
Gentile Party opposed to the practice of polygamy, and l'kter 
was influential in the organization of the Republican Party of 
Utah. When Utah finally attained Statehood in 1895 he was 
elected to the first State Legislature, where his legal ability was 
promptly recognized. In April 1896, when the United States Cir-
cuit Court was organized for the District of Utah, he was admit-
ted to practice before that tribunal. Thereafter, he became a 
member of the firm of Sutherland, Van Cott & Allison of Salt 
Lake City and on October 20, 1899, he was admitted to the Bar 
of the Supreme Court of the United States. 

" 'Elected in the fall of'1900 to the United States House of 
Representatives as a Republican, he gave hearty support to all 
measures which he deemed to be for the public good. After 
serving one term he declined renomination and resumed practice 
with his old firm. However, he was not suffered to remain long 
in private life and in 1904 was elected to the Senate of the United 
States. 

" 'During his service as a Senator he was active in the cause of 
judicial reform and took a leading part in the evolution of the 
Penal and Judicial Codes. During his first term the controversy 
over Senator Smoot's right to his seat became acute. While 
Senator Sutherland had opposed Smoot's nomination on the 
ground that no representative of the Mormon Church or of any 
other religious body ought to be sent to the Senate, yet when 
the people of Utah had fairly elected Smoot, Senator Sutherland 
vigorously and successfully supported the right of the Senator-
elect to take his seat. 

" 'In his second term Senator Sutherland became deeply inter-
ested in foreign affairs and in legislation relating to employers' 
liability, workmen's compensation, and labor relations. His 
great speech in July of 1911 in opposition to the movement for 
recall of judicial decisions made him a national figure. 

" 'In September of 1916 he was elected president of the Amer-
ican Bar Association but when nominated for a third term in 
the Senate he was defeated at the polls by his Democratic oppo-
nent and former partner, Senator King. After his retirement he 
resumed the practice of law and found time to deliver a course 
of lectures at Columbia University and to make many important 
public addresses. In the years immediately preceding his eleva-
tion to the Bench he appeared in many cases before the Court 
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of which he was so soon to become a member. He was appointed 
by President Harding as counsel for the United States in the Nor-
wegian Ship cases before the Permanent Court of Arbitration at 
The Hague. When, likewise under President Harding's appoint-
ment, he took his seat upon the Bench he was the fifth member 
of the Court from the date of its creation who had not been 
born a citizen of the United States or of the American Colonies. 

" 'In the sixteen years of his service upon the Bench the opin-
ions which he delivered covered a wide range of subjects. His 
intimate knowledge of the laws relating to land, mining, and 
irrigation in the Rocky Mountain and desert States was of spe-
cial value to the Court when called upon to render decisions in 
this field. His own early fight against poverty and his sym-
pathy for the pioneers of the great West who had turned a vast 
wilderness into a land of promise made him an advocate of the 
rights of men who acquired their property by labor and physical 
privation, but he had no sympathy with the speculator who ac-
cumulates his wealth by preying upon his fellows. 

" 'It was in the field of constitutional law that he made his 
greatest contribution to our jurisprudence. Most of his judicial 
service was rendered in the closing years of that century of con-
stitutional interpretation which began at the death of Chief Jus-
tice Marshall. This was the period in which the judicial tend-
ency was to maintain a balanced and substantially equal/dual 
sovereignty, with reliance upon natural law and the due process 
clauses of the Fifth and Fourteenth Amendments. It would be 
difficult to specify any one of his opinions as being the greatest 
that he wrote. In United States v. Curtiss Wright Export Corp., 
299 U.S. 304, 57 S.Ct. 216, 81 L.Ed. 255; 1936, he delivered the 
opinion of the Court which with clarity and force supports the 
doctrine that in the field of international relations the President 
is "the sole organ of the federal government" and as such pos-
sesses a power which does not require an act of Congress as a 
basis for its exercise. His dissenting opinion in the Minnesota 
Moratorium case (Home Building & Loan Association v. Blais-
dell, 290 U.S. 398, 54 S.Ct. 231, 78 L.Ed. 413, 88 A.L.R. 1481; 
1934) is certainly one of the most powerful opinions ever written 
with an exclusively historical approach. His point of view is 
well illustrated by the following extract from the opinion: 

" 'The present exigency is nothing new. From the beginning 
of our existence as a nation, periods of depression, of industrial 
failure, of financial distress, of unpaid and unpayable indebted-
ness, have alternated with years of plenty. The vital lesson that 
expenditure beyond income begets poverty, that public or private 
extravagance, financed by promise to pay, either must end in 
complete or partial repudiation or the promises be fulfilled by 
self-denial and painful effort, though constantly taught by bitter 
experience, seems never to be learned; and the attempt by leg-
islative devices to shift the misfortune of the debtor to the shoul-

65 S.CT. X I I 

HONORABLE GEORGE SUTHERLAND 

ders of the creditor without coming into conflict with the con-
tract impairment clause has been persistent and oft-repeated.' " 

" 'His felicity of expression and his mastery of clear and vigor-
ous English were all the more remarkable when his limited op-
portunities for formal education are borne in mind. He was 
tenacious of his views without being pugnacious in asserting 
them. He never antagonized his associates and always retained 
their friendship and affection. His judgments were the result of 
independent reasoning. In the O'Donoghue, Hitz, and Williams 
cases (289 U.S. 516, 53 S.Ct. 740, 77 L.Ed. 1356 and 289 U.S. 553, 
53 S.Ct. 751, 77 L.Ed. 1372; 1933) he delivered the opinion of the 
Court, holding that the Supreme Court and the Court of Appeals 
of the District of Columbia are constitutional courts and that the 
compensation of their judges may not be diminished during their 
terms of office, thus distinguishing them from the Court of Claims 
and the Court of Customs Appeals. An illustration of his wholly 
impersonal approach is the disapproval expressed in this opinion 
of a dictum which his close friend and colleague, Mr. Justice Van 
Devanter, had previously uttered in the Bakelite case (279 U.S. 
438, 49 S.Ct. 411, 73 L.Ed. 789; 1929). 

" 'Although even as a child he had straggled for self-support, 
he could not bring himself to uphold the constitutionality of the 
Federal Child Labor legislation. Similarly, it was his view that 
the minimum wage law of the District of Columbia was uncon-
stitutional in that (to quote the language of his own opinion) 
"it exacts from the employer an arbitrary payment for a pur-
pose and upon a basis having no causal connection with his busi-
ness, or the contract or the work the employee engages to do. 
The declared'basis * * * is not the value of the service 
rendered, but the extraneous circumstance that the employee 
needs to get a prescribed sum of money to insure her subsist-
ence, health, and morals." (Adkins v. Children's Hospital, 261 
U.S. 525, 43 S.Ct. 394, 67 L.Ed. 785, 24 A.L.R. 1238; 1923). He 
was firm in his belief in the Bill of Rights and wrote the opinion 
of the Court in the Scottsboro case (Powell v. Alabama, 287 
U.S. 45, 53 S.Ct. 55, 77 L.Ed. 158, 84 A.L.R. 527; 1932) and 
many others in which the rights and liberties of individuals were 
upheld. 

" 'Perhaps the character of the man himself cannot better be 
described than in the words which he himself used when, in 1941, 
he spoke thus to the graduating class of his Alma Mater, the 
Brigham Young University: 

" 'Good character does not consist in the mere ability to store 
away in the memory a collection of moral aphorisms that runs 
loosely off the tongue. Seneca gave the world a book of beau-
tifully-written moral maxims; but he stood in the Roman Sen-
ate and shamelessly justified Nero's murder of his own mother. 
Character to be good must be stable—must have taken root. It 
is an acquisition of thought and conduct which have become 
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habitual—an acquisition of real substance, so firmly fixed in the 
conscience, and indeed in the body itself, as to insure unhesitat-
ing rejection of an impulse to do wrong.' " 

" 'He was the personification of his own ideals. This was the 
opinion of all who knew him and to this effect is the testimony 
of his associates in the letter which they addressed to him upon 
the announcement of his intention to retire from the Bench. 

" 'His death on July 18, 1942, was the passing of a great Amer-
ican. The services at Washington Cathedral conducted on July 
22, 1942, by the late Bishop Freeman were in keeping with the 
simplicity of his life and the reasoned certainty of his Christian 
faith. 

" 'Resolved, That the Chairman of the Committee on Resolu-
tions be requested to present these Resolutions to the Court with 
the prayer that they be embodied in its permanent records.' " 

The Chief Justice directed that the resolutions be received 
and spread upon the minutes of the Court,. 

Mr. Attorney General Biddle addressed the Court, as follows: 
"Mr. Chief Justice and Associate Justices: I feel it a privilege 

to offer these remarks in memory of Mr. Justice Sutherland 
who died July 18, 1942, and to ask that they be spread upon the 
permanent records of this court. 

"George Sutherland, born in Buckinghamshire, England, of 
Scotch-English parents, was brought to the United States by his 
parents shortly after his birth on March 25, 1862. The family 
settled in a pioneer community in the far West which was later 
to become the State of Utah and young Sutherland was educated 
in the public schools of Salt Lake City and at the University of 
Michigan. Before he reached his 21st birthday, his studies had 
been completed and he had been admitted to the bar. Some 
thirteen years later, in 1896, when Utah was admitted to tKe 
union he became a member of its first Senate and also of the 
State's first judiciary committee. He later served one term in 
the House of Representatives at Washington and two terms in 
the United States Senate. During his years in the Senate he 
formed a close bond of friendship with his colleague Reed Smoot, 
one of the Republican leaders, and as a member of the Senate 
Judiciary Committee. It was during his service in the Senate 
that he formed the reputation of an able and conscientious ex-
ponent of the Constitution, who was well grounded in the law. 

"In 1916 he was elected President of the American Bar Asso-
ciation to succeed Elihu Root, and devoted much of his time to 
its interests. It was while he was in this office that he regis-
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tered a warning about national prohibition which later events 
proved to be of striking accuracy. 'It does not require a proph-
et,' he said, 'to foresee that laws of this character exacting pen-
alties so utterly disproportionate to the offense, can never be 
generally enforced, and to write them into the statutes to be 
cunningly evaded or contemptuously ignored will have a strong 
tendency to bring just and wholesome laws dealing with the liq-
uor question into disrepute.' Thus he illustrated the capacity 
for clear visions which characterized his attitude toward national 
policies. His own view on the question was in favor of absti-
nence from alcoholic beverages and for prohibition by local op-
tion. 

"It is interesting at this time to recall the toast he made to 
the Allies when, as retiring President of the Association, he said 
on September 6, 1917: 'To our Allies—may they and we together 
soon celebrate the surrender of the last stronghold of autocracy 
in a world of universal liberty.' And he added cryptically 
< * * * f o r js a g certain as anything can be that the Im-
perial German Government aims at nothing less than to occupy 
toward the modern world the same relation which Imperial 
Rome occupied toward the ancient world 2,000 years ago.' 

"During the six years of private life which intervened between 
his service in the Senate and his appointment to the bench, Jus-
tice Sutherland served, in 1921, as Chairman of the Advisory 
Committee to the International Armament Conference; and, in 
the same year, represented the United States Government at 
The Hague in the dispute with the Norwegian Government over 
requisitioning Norwegian ships during the war. 

"An appointment to the Bench had been suggested for him for 
more than a dozen years prior to the time he was appointed 
and assumed his seat in the Supreme Court of the United States 
in 1922. It was not surprising that his former associate in the 
Senate, then President Harding, remembering Sutherland's fre-
quent speeches on constitutional law on the floor of the Senate, 
and impressed with his learning and lucidity, should have made 
the appointment. He came to this Court as a leader to whom 
his country even then owed its gratitude for his contribution as 
a scholar, legislator, and statesman. 

"He was an active member of the Court for sixteen years. 
His service extended even to a year after his retirement when 
he sat in an important case involving the misconduct of a mem-
ber of the federal judiciary. When he died on July 18, 1942, 
at the age of 80, he left to his country a record of public service 
which extended over a period of nearly thirty years. 

"Justice Sutherland frankly described himself as a conserva-
tive, and he brought to the Halls of Congress and later to the 
Bench the views of a conservative. That point of view did not. 
however, prevent him from vigorously advocating, while in the 
Senate, reforms in which he believed, such as postal-savings 
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"Justice Sutherland was one of the five Justices of this Court 
who were born in foreign lands. But his life experience and his 
outlook were typically American and typical also of those Jus-
tices who came to this Court from beyond the Mississippi River 
during the period between the outbreak of the Civil War and 
the first World War. Indeed, his life was a part of and sym-
bolizes the epic story of the great west. His life in America be-
gan as a child in the mining camps of Montana and Utah. At 
twelve years of age he was working for his living in Salt Lake 
City. After two years at the Brigham Young Academy in Utah 
and a year spent at the University of Michigan, when he was 
twenty years of age, his formal education came to an end and 
he was admitted to the Bar in Michigan and in Utah, then a 
territory, where he began his practice of the law. Among all 
the demands and exigencies of a country law practice in a west-
ern pioneer community, later after he removed to Salt Lake 
City, and still later after he took up his practice in the District 
of Columbia, he continued, and in truth never ceased to be an 
assiduous student of the law, and especially of the problems 
growing out of the relations of law to government. After he 
removed to Salt Lake City in 1894 and until his appointment to 
this Bench in 1922, he frequently made addresses before Bar 
Associations and other public gatherings, which won wide at-
tention by their felicity of expression, their philosophical bent, 
and their grasp of governmental and constitutional problems. 

"He early became active in politics, supporting the movement 
for the suppression of polygamy in Utah and for restriction of 
the Mormon influence in the state government. His career in 
the House of Representatives, from 1902 to 1903, and for two 
terms in the Senate, from 1905 to 1917, marked him as a zealous 
student of public affairs and as an able and resourceful antago-
nist in debate. His diligent service on the committees of House 
and Senate, particularly the Judiciary Committee of the Senate 
and the Joint Committee on the Revision of the Federal Stat-
utes, extended his knowledge of government and public affairs. 
It was knowledge which later enabled him to wield a potent in-
fluence in the deliberations of this Court. 

"After his retirement from the Senate in 1917 he became 
President of the American Bar Association. In 1919 he deliv-
ered the Blumenthal Lectures at Columbia University on 'Con-
stitutional Power and World Affairs,' in which he gave special 
attention to the war and treaty-making powers under the Con-
stitution. He also served as a member of the Advisory Com-
mittee of the International Disarmament Conference held in 
Washington in 1921, and in 1922 as counsel for the United States 
in the Norway-United States arbitration at the Hague for the 
adjustment of the dispute growing out of our seizure of Norwe-
gian ships during the First World War. 
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"By this time he had become a national figure, generally rec-
ognized»as a leading exponent of constitutional theory and prac-
tice. His selection in 1922 to succeed Mr. Justice Clarke as an 
Associate Justice of this Court was not unexpected and met with 
general approval. Chief Justice Taft then presided over this 
Court. With him and with Justice Van Devanter and Justice 
Butler, the newly appointed Justice shared substantially com-
mon views of law, government, and public policy, and in them 
especially he found congenial companions. But his relations with 
all of his associates were characterized by a personal regard and 
esteem which found their source in mutual respect and derived 
their strength from common devotion to the institution which 
they served. This friendly relationship with his colleagues rose 
above all differences of opinion and was ended only by his death 
on July 18, 1942, in his eightieth year, four years and six months 
from the day of his retirement from this Court. 

"The period from the close of the Civil War to the time of Jus-
tice Sutherland's retirement constitutes an epoch in our consti-
tutional history and in the history of this Court. That period 
saw the adoption of the Fourteenth Amendment, the expansion 
and, so far as we can now see, the culmination of the constitu-
tional restraints of due process on state action in the field of 
business and economics. We already know that during the six-
teen years that Justice Sutherland served on this Court he ex-
ercised a profound influence on the development of constitutional 
law, and especially on the interpretation of the Fourteenth 
Amendment. But only when the history of that time is viewed 
with the perspective which time alone can give to historic trends 
and events, will it be possible to appraise the permanence and 
the extent of that influence. It is too soon, and we are perhaps 
still too close to the smoke of battle to see clearly or to say 
with omniscient finality precisely how the great constitutional 
issues of that period should have been decided. Indeed, who 
would be so rash as to say now, despite shifting emphases and 
attitudes and the changes which time has brought and will bring, 
that Justice Sutherland's influence will not continue, perhaps in 
greater measure than today, to play its part in directing the 
current of our legal thinking. In any event wise men will not 
doubt that the viewpoint which he so ably represented must be 
reckoned with in the formulation of constitutional principles by 
a tribunal which must determine the boundaries and distribution 
of power under a federal constitutional system. 

"In a time when it had become the fashion to classify men by 
labelling them, Justice Sutherland was labelled a conservative. 
It is true, as he said of himself that his was the type of mind 'to 
put a great deal of faith in experience and very little in mere 
experiment.' He was profoundly convinced that ill considered 
experimentation in government in pursuit of passing fashions in 
legislation, and the loose governmental control of administrative 
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officers would in the end prove to be the real enemies of true 
democracy, and a grave danger to constitutional government. 
Among those who did not share fully his views of constitutional 
functions, few would be so bold as to deny those dangers. He 
saw in these encroachments of government on the freedom of 
the individual, the perils of the oppressive exercise of govern-
mental power which he held it was the design of the due process 
clause to prevent. 

"He gave vigorous expression to these views in a series of 
opinions which stirred widespread public discussion of some of 
the most fundamental problems of constitutional government. 
Notable among them were his opinions holding unconstitutional 
the legislative regulation of the wages of women in Adkins v. 
Children's Hospital, 261 U.S. 525, 43 S.Ct. 394, 67 L.Ed. 785, 24 
A L R 1238; the regulation of the fees of employment agencies 
in Ribnik v. McBride, 277 U.S. 350, 48 S.Ct. 545, 72 L.Ed. 913, 
56 A L R . 1327; the regulation of the resale price of theatre 
tickets in Tyson v. Banton, 273 U.S. 418, 47 S.Ct. 426, 71 L.Ed. 
718, 58 A.L.R. 1236, and a statute prohibiting the operation of 
drugstores owned by corporations whose stockholders were not 
licensed pharmacists in Liggett V. Baldridge, 278 U.S. 105, 49 
S.Ct. 57, 73 L.Ed. 204. 

"Let it be said that the so-called conservative temper of these 
opinions was not inspired by any antagonism to progress in the 
law, but rather by the emphasis which Justice Sutherland placed 
on the constitutional protection of the few from the tyranny of 
the many. Indeed, these opinions were but steps in the process 
<5f finding solutions of what perhaps has been the greatest prob-
lem of constitutional interpretation throughout the twentieth 
century, the need to bring into proper balance the competing 
demands, on the one hand that constitutional sanctions shall 
safeguard the individual from the abuse of power by the ma-
jority, and on the other that the Constitution be not so inter-
preted as to clothe the individual with power to restrict unduly 
the welfare and progress of the community as a whole. 

"Sound legal principles adequate to meet all the vicissitudes 
of human experience never sprang full-fledged from the brains 
of any man or group of men. They are the ultimate resultant 
of the abrasive force of the clash of competing and sometimes 
conflicting ideas—ideas which are rooted in different experienc-
es and different appraisals of all the multifarious interests which 
it is the concern of government to foster and protect. The time 
will come when it will be recognized, perhaps more clearly than 
it is at present, how fortunate it has been for the true progress 
of the law that at a time when the trend was in the opposite di-
rection, there sat upon this Bench a man of stalwart independ-
ence, and of the purest character who, without a trace of intel-
lectual arrogance, and always with respectful toleration for the 
views of colleagues who differed with him, fought stoutly for 
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the constitutional guaranties of the liberty of the individual. As 
one of those who sometimes differed, I shall ever hold in grateful 
remembrance this contribution of Justice Sutherland to the work 
of the Court. 

"It would be a grave error to suppose for a moment that Jus-
tice Sutherland did not see and appreciate the need of progress 
in the law. In an address as President of the American Bar 
Association he said: 'I am not in favor of standing still. Of 
course we must have advance, but we must at our peril distin-
guish between real progress and what amounts to a mere mani-
festation of the speed mania. Among the games of the ancient 
Greeks there was a running match in which each participant car-
ried a lighted torch. The prize was awarded not to the one who 
crossed the line first, but to him who crossed the line first with 
his torch still burning.' Justice Sutherland was a consistent ad-
vocate of progress in the law, but he wished to make progress 
with the torch of the law still burning. While he was a vig-
orous opponent of the now forgotten proposals for the recall of 
judicial decisions, he was an equally vigorous advocate of the 
adoption of laws for the improvement of the postal service, of 
workmen's compensation laws and the Safety Appliance Act. 
He was especially interested in legislation for the relief of work-
ing conditions of seamen, and as a Justice he was deeply inter-
ested in the cases involving their rights under such legislation. 

"He never thought of the law as a cut and dried system and 
he realized that if it is to perform its true function it must be 
flexible enough to be adaptable to the changing conditions of a 
changing world. His belief that the law carries within it the 
germ of its own capacity for growth is illustrated and admirably 
stated in his opinion in Funk v. United States, 290 U.S. 371, 380 -
3,86, 54 S.Ct. 212, 78 L.Ed. 369, 93 A.L.R. 1136, which rejected, 
as outmoded, the common law rule disqualifying a wife from 
testifying in behalf of her husband in a criminal trial. His opin-
ion in Radice v. New York, 264 U.S. 292, 44 S.Ct. 325, 68 L.Ed. 
690, sustaining the constitutionality of a statute prohibiting wo-
men's work at night, and in Euclid v. Ambler Realty Co., 272 
U.S. 365, 47 S.Ct. 114, 71 L.Ed. 303, 54 A.L.R. 1016, upholding 
the constitutionality of zoning ordinances, are illuminating ex-
amples of the application of constitutional principles to new sit-
uations. His decision in the Scottsboro cases, Powell v. Alabama, 
287 U.S. 45, 53 S.Ct. 55, 77 L.Ed. 158, 84 A.L.R. 527, that the 
Fourteenth Amendment requires a state court to so conduct a 
criminal trial as not to deprive the defendant of the benefit of 
counsel, opened a new and important chapter in the judicial his-
tory of civil liberty. 

"Justice Sutherland's sixteen years' service on this Court were 
marked throughout by his diligence in carrying on the work of 
the Court, his unusual capacity for sustained productive work, 
and his complete fidelity to the highest interests of the Court as 

05 S.CT. X X I 
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Mr. Charles Fahy, Sol. Geri., of Wash-
ington, D. C., for respondent. 

Mr. Justice BLACK delivered the opin-
ion of the Court. 

Exclusion Order No. 34, which the pe-
titioner knowingly and admittedly violated 
was one of a number of military orders 
and proclamations, all of which were sub-
stantially based upon Executive Order No. 
9066, 7 bed.Reg. 1407. That order, issued 

The. petitioner, an American citizen of after we were at war with Japan declared 
Japanese descent, was convicted in a fed- that "the successful prosecution of the war 
eral district court for remaining in San requires every possible protection against 

espionage and against sabotage to national-
defense material, national-defense premis-
es, and national-defense utilities. * * * " 

One of the series of orders and procla-

Leandro, California, a "Military Area", 
contrary to1 Civilian Exclusion Order No. 
34 of the Commanding General of the 
Western Command, U. S. Army, which di-
rected that after May 9, 1942, all persons mations, a curfew order, which like the 
of Japanese ancestry should be excluded exclusion order here was promulgated pur-
from that area. No question was raised as suant to Executive Order 9066, subjected all 
to petitioner's loyalty to the United States, persons of Japanese ancestry in prescribed 
The Circuit Court of Appeals affirmed,1 West Coast military areas to remain in 
and the importance of the constitutional their residences from 8 p. in: to 6 a. m. 
question involved caused us. to grant cer- As is the case with the exclusion order 
tiorari. 

[1,2] It should be noted, to begin with, 
that all legal restrictions which curtail the 
civil rights of a single racial group are 

here, that prior curfew order was designed 
as a "protection against espionage and 
against sabotage.'' in Kiyoshi Hirabaya-
shi v. United States, 320 U:S. 81, 63 S.Ct. 
1375, 87 L.Ed. 1774, we sustained a convic-

immediately suspect. That is not to say t i o n obtained for violation of the curfew 
that all such restrictions are unconstitu- o r d e r The Hirabayashi conviction and 
tional. It is to say that courts must sub- t h i s o n e t h u s r e s t o n t h e s a m e 1942 Con-
ject them to the most rigid scrutiny. g-ressional Act and the same basic execu-
Pressing public necessity may sometimes t i v e a n d m ; i j t a r y orders, all of which or-
justify the existence of such restrictions; d e r s w e r e a i m e d at the twin dangers of es-

pionage and sabotage. 
The 1942 Act was attacked in the Tlira-

petitioner was begun by information charg- bayashi case as an unconstitutional delega-
ing violation of an .Act of Congress, of tion of power; it was contended that the 

racial antagonism never can 

In the instant case prosecution of the 

March 21, 1942, 56 Stat. 173, 18 U.S.C.A. 
§ 97a, which provides that 
" * * * whoever shall enter, remain 
in, leave, or commit any act in any military 
area or military zone prescribed, under the 
authority of an Executive order of the J a e a n c e s t r v amoUnted tc 
President, by tne Secretary ot \\ ar or by ^ ^ h i b i t e d d i s c r i m i n a t i 
any military commander designated by the 
Secretary of War, contrary to the restric-
tions applicable to any such area or zone f ^ ^ n c d jusrified" We Upheld ' "the orr 

curfew order and other orders on which 
it rested were beyond the war powers of 
the Congress, the military authorities and 
of the President, as Commander in Chief 
of the Army; and finally that to apply the 
curfew orcier against none but citizens of 

to a constitu-
on solely on 

account of race. To these questions, we 
gave the serious consideration which their 

few order as an exercise of the power of 
the government to take steps necessary to 
prevent espionage and sabotage in an area 

or contrary to the order of the Secretary 
of War or any such military commander, 
shall, if it appears that he knew or should 

. . £ U1V.VV.111 ĴpiWllUfjl. UUU , JUUUIU^V 
have known of the existence and extent of t h r e a t e n e d b v J a p a n e s e a t t a c k . 
the restrictions or order and that his act 
was in violation thereof, be guilty of a [3] In the light of the principles we 
misdemeanor and upon conviction shall be announced in the Hirabayashi case,"we are 
liable to a fine of not to exceed $5,000 or unable to conclude that it was beyond the 
to imprisonment for not more than one w a r oower of Congress and the Executive year, or both, for each offense." to exclude those of Japanese ancestry from 

i 0 Cir.. 140 F.2d 2S9. 
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ihe West Coast war area at the time they 
did. True, exclusion from the area in 
which one's home is located is a far great-
er deprivation than constant confinement to 
the home from 8 p. m. to 6 a. m. Nothing 
short of apprehension by the proper mili-. 
tary authorities of the gravest imminent 
danger to the public safety can constitu-
tionally justify either. But exclusion from 
a threatened area, no less than curfew, has 
a definite and close relationship to the pre-
vention of espionage and sabotage. The 
military authorities, charged with the pri-
mary responsibility of defending our 
shores, concluded that curfew provided in-
adequate protection and ordered exclusion. 
They did so, as pointed out in our Hira-
bayashi opinion, in accordance with Con-
gressional authority to the military to say 
who should, and who should not, remain 
in the threatened areas. 

In this case the petitioner challenges the 
assumptions upon which we rested our con-
clusions in the Hirabayashi cas'e. He also 
urges that by May 1942, when Order No. 
34 was promulgated, all danger of Japanese 
invasion of the West Coast had disappeared. 
After careful consideration of these con-
tentions we are compelled to reject them. 

Here,- as in the Hirabayashi case, supra, 
320 U:S. at page 99, 63 S.Ct. at page 1385, 
87"L.Ed. 1774, "* * * we cannot reject 
as unfounded the judgment of the military 
authorities and of Congress that there were 
disloyal members of that population, whose 
number and strength could not be precise-
ly and quickly ascertained. We cannot 
say that the war-making branches of the 
Government did not have ground for be-
lieving that in a critical hour such persons 
could not readily be isolated and separate-
ly dealt with, and constituted a menace to 
the national defense and safety, which de-
manded that prompt and adequate meas-
ures be taken to guard against it." 

Like curfew, exclusion of those of Japan-
ese origin was deemed necessary because of 
the presence of an unascertained number 
of disloyal members of the group, most of 
whom we have no doubt were loyal to this 
country. It was because we could not re-

ject the finding of the military authorities 
that it was impossible to bring about an 
immediate segregation of the disloyal from 
the loyal that we sustained the validity of 
the curfew order as applying to the whole 
group. In the instant case, temporary ex-
clusion of the entire group was rested by 
the military on the same ground. The judg-
ment that exclusion of the whole group was 
for the same reason a military imperative 
answers the contention that the exclusion 
was, in the nature of group punishment 
based on antagonism to those, of Japanese 
origin. That there were members of the 
group who retained loyalties to Japan has 
been confirmed by investigations made sub-
sequent to the exclusion. Approximately 
five thousand American citizens of Japanese 
ancestry refused to swear unqualified al-
legiance to the United States and to re-
nounce allegiance to the Japanese Emperor, 
and several thousand evacuees requested 
repatriation to Japan.3 

[4,5] We uphold the exclusion order 
as of the time it was made and when the 
petitioner violated it. Cf. Chastleton Cor-
poration v. Sinclair, 264 U.S. 543, 547, 44 
S.Ct. 405, 406, 68 L.Ed. 841; Block v. 
Hirsh, 256 U.S. 135, 154, 155, 41 S.Ct. 458, 
459, 65 L.Ed. 865, 16 A.L.R. 165. In doing 
so, we are not unmindful of the hardships 
imposed by it upon a large group of Amer-
ican citizens. Cf. Ex parte Kumezo Ka-
wato, 317 U.S.-69, 73, 63 S.Ct. 115, 117, 87 
L.Ed. 58. But hardships are part of war, 
and war is an aggregation of hardships. 
All citizens alike, both in and out of uni-
form, feel the impact of war in greater or 
lesser measure. Citizenship has its re-
sponsibilities as well as its privileges, and 
in time of war the burden is always heavier. 
Compulsory exclusion of large groups of 
citizens from their homes, except under 
circumstances of direst emergency and 
peril, is inconsistent with our basic govern-
mental institutions. But when under con-
ditions of modern warfare our shores are 
threatened by hostile forces, the power to 
protect must be commensurate with the 
threatened danger. 

[6, 7] It is argued that on May 30, 1942, 
2 Hearings before the Subcommittee on 

the National War Agencies Appropria-
tion Bill for 1945, Part II, 608-726; 
Final Report, Japanese Evacuation from 
the West Coast, 1942, 309-327; Hear-
ings before the Committee on Immigra-

tion and Naturalization, House of Rep-
resentatives, 78th Cong.. 2d Sess., on H. 
R. 2701 and other bills to expatriate 
certain nationals of the United States, 
pp. 37-42, 49-58. 
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the date the petitioner was charged with 
remaining in the prohibited area, there were 
conflicting orders outstanding, forbidding 
him both to leave the area and to remain 
there. Of course, a person cannot be con-
victed for doing the very thing which it is 
a crime to fail to do. But the outstand-
ing orders here contained no stteh contra-
dictory commands. 

There was an order issued March 27, 
1942, which prohibited petitioner and oth-
ers of Japanese ancestry from leaving the 
area, but its effect was specifically limited 
in time "until and to the extent that a fu-
ture proclamation or order should so per-
mit or direct." 7 Fed.Reg. 2601. That 
"future order", the one for violation of 
which petitioner was convicted, was issued 
May 3, 1942, and it did "direct" exclusion 
from the area of all persons of Japanese an-
cestry, before 12 o'clock noon, May 9; fur-
thermore it contained a warning that all 
such persons found in the prohibited area 
would be liable to punishment under the 
March 21, 1942 Act of Congress. Conse-
quently, the only order in effect touching 
the petitioner's being in the area on May 
20, 1942, the date specified in the informa-
tion against him, was the May 3 order 
which prohibited his remaining there, and it 
was that same order, which he stipulated 
in his trial that he had violated, knowing 
of its existence. There is therefore no 
basis for the argument that on May 30, 
1942, he was subject to punishment, under 
the March 21 and May 3rd orders, whether 
he remained in or left the area. 

It does appear, however, that on May 9, 
the effective date of the exclusion order, 
the military authorities had already deter-
mined that the evacuation should be effected 
by assembling together and placing under 
guard all those of Japanese ancestry, at 
central points, designated as "assembly cen-
ters", in order "to insure the orderly evacu-
ation and resettlement of Japanese volun-
tarily migrating from military area No. 1 
to restrict and regulate such migration." 
Public Proclamation No. 4, 7 Fed.Reg. 2601. 
And on May 19, 1942, eleven days before 
the time petitioner was charged with un-
lawfully remaining in the area, Civilian Re-
strictive Order No. 1, 8 Fed.Reg. 982, pro-
vided for detention of those of Japanese 
ancestry in assembly or relocation centers. 
It is now argued that the validity of the 
exclusion order cannot be considered apart 
from the orders requiring him, after de-

parture from the area, to report and to re-
main in an assembly or relocation center. 
The contention is that we must treat these 
separate orders as one and inseparable; 
that, for this reason, if detention in the as-
sembly or relocation center would have 
illegally deprived the petitioner of his liber-
ty, the exclusion order and his conviction 
under it cannot stand. 

[8-10] We are thus being asked to pass 
at this time upon the whole subsequent 
detention program in both assembly and re-
location centers, although the only issues 
framed at the trial related to petitioner's 
remaining in the prohibited area in viola-
tion of the exclusion order. Had petitioner 
here left the prohibited area and gone to 
an assembly center we cannot say either as 
a matter of fact or law, that his presence 
in that center would have resulted in his 
detention in a relocation center. Some 
who did report to the assembly center were 
not sent to. relocation centers, but were re-
leased upon condition that they remain out-
side the prohibited zone until the military 
orders were modified or lifted. This il-
lustrates that they pose different problems 
and may be governed by different principles. 
The lawfulness of one does not necessarily 
determine the lawfulness of the others. 
This is made clear when we analyze the 
requirements of the separate provisions of 
the separate orders. These separate re-
quirements were that those of Japanese 
ancestry (1) depart from the area; (2) 
report to and temporarily remain in an as-
sembly center; (3) go under military con-
trol to a relocation center there to remain 
for an indeterminate period until released 
conditionally or unconditionally by the mil-
itary authorities. Each of these require-
ments, it will be noted, imposed distinct 
duties in connection with the separate steps 
in a complete evacuation program. Had 
Congress directly incorporated into one Act 
the language of thesje separate orders, and 
provided sanctions for their violations, dis-
obedience of any one would have consti-
tuted a separate offense. Cf. Blockburger 
v. United States, 284 U.S. 299, 304, 52 S. 
Ct. 180, 182, 76 L.Ed. 306. There is no 
reason why violations of these orders, in-
sofar as they were promulgated pursuant to 
congressional enactment, should not be 
treated as separate offenses. 

The Endo case [Ex parte Mitsuye Endo] 
323 U.S. , 65 S.Ct. 208, graphically illus-

\ 
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trates the difference between the validity 
of an order to exclude and the validity of 
a detention order after exclusion has been 
effected. 

[11] Since the petitioner has not been 
convicted of failing to report or to re-
main in an assembly or relocation center, 
we cannot in this case determine the valid-
ity of those separate provisions of the or-
der. It is sufficient here for us to pass 
upon the order which petitioner violated. 
To do more would be to go beyond the 
issues raised, and to decide momentous 
questions not contained within the frame-
work of the pleadings or the evidence in 
this case. It will be time enough to decide 
the serious constitutional issues which pe-
tioner seeks to raise when an assembly or 
relocation order is applied or is certain to 
be applied to him, and we have its terms 
before us. 

Some of the members of the Court are 
of the view that evacuation and detention 
in an Assembly Center were inseparable. 
After May 3, 1942, the date of Exclusion 
Order No. 34, Korematsu was under com-
pulsion to leave the area not as he would 
choose but via an Assembly Center. The 
Assembly Center was conceived as a part 
of the machinery for group evacuation. 
The power to exclude includes the power 
to do it by force if necessary. And any 
forcible measure must necessarily entail 
some degree of detention or restraint what-
ever method of removal is selected. But 
whichever view is taken, it results in hold-
ing that the order under which petitioner 
was convicted was valid. 

It is said that we are dealing here with 
the case of imprisonment of a citizen in a 
concentration camp solely because of his 
ancestry, without evidence or inquiry con-
cerning his loyalty and good disposition to-
wards the United States. Our task would 
be simple, our duty clear, were this a case 
involving the imprisonment of a loyal citi-
zen in a concentration camp because of 
racial "prejudice. Regardless of the true 
nature of the assembly and relocation cen-
ters—and we deem it unjustifiable to call 
them concentration camps with all the ugly 
connotations that term implies—we are 
dealing specifically with nothing but an 
exclusion order. To cast this ease into out-
lines of racial prejudice, without reference 
to the real military dangers which were 
presented, merely confuses the issue. Ko-

rematsu was not excluded frori) the Mili-
tary Area because of hostility to him or his 
race. He was excluded because we are at 
war with the Japanese Empire, because the 
properly constituted military authorities 
feared an invasion of our West Coast and 
felt constrained to take proper security 
measures, because they decided that the 
military urgency of the situation'demanded 
that all citizens of Japanese ancestry be 
segregated from the West Coast tempo-
rarily, and finally, because Congress, repos-
ing its confidence in this time of war in 
our military leaders—as inevitably it 
must—determined that they should have 
the power to do just this. There was evi-
dence of disloyalty on the part of some, 
the military authorities considered that the 
need for action was great, and time was 
short. We cannot—by availing ourselves 
of the calm perspective of hindsight—now 
say that at that time these actions were 
unjustified. 

Affirmed. 

Mr. Justice FRANKFURTER, concur-
ring. 

According to my reading of Civilian 
Exclusion Order No. 34, it was an offense 
for Korematsu to be found in Military 
Area No. 1, the territory wherein he was 
previously living, except within the bounds 
of the established Assembly Center of 
that area. Even though the various orders 
issued by General DeWitt be deemed a 
comprehensive code of instructions, their 
tenor is clear and not contradictory. They 
put upon Korematsu the obligation to leave 
Military Area No. 1, but only by the meth-
od prescribed in the instructions, i. e., by 
reporting to the Assembly Center. I am 
unable to sec how the legal considerations 
that led to the decision in Kiyoshi Hira-
bayashi v. United States, 320 U.S. 81, 
63 S.Ct. 1375, 87 L.Ed. 1774, fail to sus-
tain the military order which made the 
conduct now in controversy a crime. And 
so I join in the opinion of the Court, but 
should like to add a few words of my own. 

/ 

The provisions of the Constitution which 
confer on the Congress and the President 
powers to enable this country to wage war 
are as much part of the Constitution as 
provisions looking to a nation at peace. 
And we have had recent occasion ,to quote 
approvingly the statement of former Chief 
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Justice Hughes that the war power of the 
Government is "the power to wage war 
successfully." Hirabayashi v. United 
States, supra, 320 U.S. at page 93, 63 S. 
Ct. at page 1382, 87 L.Ed. 1774. There-
fore, the validity of action under the war 
power must be judged wholly in the con-
text of war. That action is not to be 
stigmatized as lawless because like action 
in times of peace would be lawless. To talk-
about a military order that expresses an 
allowable judgment of war needs by those 
entrusted with the duty of conducting war 
as "an unconstitutional order" is to suffuse 
a part of the Constitution with an atmos-
phere of unconstitutionality. The respec-
tive spheres of action of military authori-
ties and of judges are of course very dif-
ferent. But wit hi ft their sphere, military 
authorities are no more outside the bounds 
of obedience to the Constitution than are 
judges within theirs. To recognize that 
military orders are "reasonably expedient 
military precautions" in time of war and 
yet to deny them constitutional legitimacy 
makes of the Constitution an instrument 
for dialectic subtleties not reasonably to 
be attributed to the hard-headed Framers, 
of whom a majority had had actual par-
ticipation in war. If a military order such 
as that under review does not transcend 
the means appropriate for conducting war, 
such action by the military is as constitu-
tional as would be any authorized action 
by the Interstate Commerce Commission 
within the limits of the constitutional pow-
er to regulate commerce. And being an ex-
ercise of the war power explicitly granted 
by the Constitution for safeguarding the 
national life by prosecuting war effective-
ly, I find nothing in the Constitution which 
denies to Congress the power to enforce 
such a valid military order by making its 
violation an offense triable in the civil 
courts. Compare Interstate Commerce 
Commission v. Brimson, 154 U.S. 447, 14 
S.Ct. 1125, 38 L.Ed. 1047; Id., 155 U.S. 3, 
15 S.Ct. 19, 39 L.Ed. 49, and Mononga-
hela Bridge Co. v. United States, 216 U.S. 
177, 30 S.Ct. 356, 54 L.Ed. 435. To find 
that the Constitution does not forbid the 
military measures now complained of does 
not carry with it approval of that which 
Congress and the Executive did. That is 
their business, not ours. 

Mr. Justice ROBERTS. 
I dissent, because I think the indisputable 

facts exhibit a clear violation of Constitu-
tional rights. 

This is not a case of keeping people off 
the streets at night as was Kiyoshi Hira-
bayashi v. United States, 320 U.S. 81, 63 
S.Ct. 1375, 87 L.Ed. 1774, nor a case of 
temporary exclusion of a citizen from an 
area for his own safety or that of the com-
munity, nor a case of offering him an op-
portunity to go temporarily out of an area 
where his presence might cause danger to 
himself or to his fellows. On the contrary, 
it is the case of convicting a citizen as a 
punishment for not submitting to imprison-
ment in a concentration camp, based on his 
ancestry, and solely because of his ancestry, 
without evidence or inquiry concerning his 
loyalty and good disposition towards the 
United States. If this be a correct state-
ment of the facts disclosed by this record, 
and facts of which we take judicial notice, 
I need hardly labor the conclusion that Con-
stitutional rights have been violated. 

The Government's argument, and the 
opinion of the court, in my judgment, er-
roneously divide that which is single and 
indivisible and thus make the case appear 
as if the petitioner violated a Military Or-
der, sanctioned by Act of Congress, which 
excluded him from his home, by refusing 
voluntarily to leave and, so, knowingly and 
intentionally, defying the order and the Act 
of Congress. 

The petitioner, a resident of San Lean-
dro, Alameda County, California, is a na-
tive of the United States of Japanese an-
cestry who, according to the uncontradicted 
evidence, is a loyal citizen of the'nation. 

A chronological recitation of events will 
make it plain that the petitioner's supposed 
offense did not, in truth, consist in his re-
fusal voluntarily to leave the area which 
included his home in obedience to the order 
excluding him therefrom. Critical atten-
tion must be given to the dates and se-
quence of events. 

December 8, 1941, the United States de-
clared war on Japan. 

February 19, 1942, the President issued 
Executive Order No. 9066,1 which, after 

17 Fed.Reg. 1407. 
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stating the reason for issuing the order as 
"protection against espionage and against 
sabotage to national-defense material, na-
tional-defense premises, and national-de-
fense utilities", provided that certain Mil-
itary Commanders might-, in their discre-
tion, "prescribe military areas" and define 
their extent, "from which any or all per 
sons may be excluded, and with respect to 
which, the right of any person to enter, 
remain in, or leave shall be subject to what-
ever restrictions" the "Military Commander 
may impose in his discretion." 

February 20, 1942, Lieutenant General 
DeWitt was designated Military Command-
er of the Western Defense Command em-
bracing the westernmost states of the Un-
ion,—about one-fourth of the total area of 
the nation. 

March 2, 1942, General DeWitt promul-
gated Public Proclamation No. 1 w h i c h 
recites that the entire Pacific Coast is "par-
ticularly subject to attack, to attempted in-
vasion * * * and, in connection there-
with, is subject to espionage and acts of 
sabotage". It states /that "as a matter of 
military necessity" certain military areas 
and zones are established known as Military 
Areas Nos. 1 and 2. It adds that "Such 
persons or classes of persons as the situa-
tion may require" will, by subsequent or-
ders, "be excluded from all of Military 
Area No. 1" and from certain zones in 
Military Area No. 2. Subsequent proclama-
tions were made which, together with Proc-
lamation No. 1, included in such areas and 
zones all of California, Washington, Ore-
gon, Idaho, Montana, Nevada and Utah, 
and the southern portion of Arizona. The 
orders required that if any person of Japa-
nese, German or Italian ancestry residing 
in Area No. 1 desired to change his habitual 
residence he must execute and deliver to 
the authorities a Change of Residence No-
tice. 

San Leandro, the city of petitioner's resi-
dence, lies in Military Area No. 1. 

On March 2, 1942, the petitioner, there-
fore, had notice that, by Executive Order, 
the President, to prevent espionage and 
sabotage, had authorized the Military to 

exclude him from certain areas and to pre-
vent his entering or leaving certain areas 
without permission. He was on notice 
that his home city had been included, by 
Military Order, in Area No. 1, and he was 
on notice further that, at sometime in the 
future, the Military Commander would 
make an order for the exclusion of certain 
persons, not described or classified, from 
various zones including that in which he 
lived. 

March 21, 1942, Congress enacted3 that 
anyone who knowingly "shall enter, remain 
in, leave, or commit any act in any military 
area or military zone prescribed * * * 
by any military commander * * * con-
trary to the restrictions applicable to any 
such area or zone or contrary to the order 
of * * * any such military command-
er" shall be guilty of a misdemeanor. This 
is the Act under which the petitioner was 
charged. 

March 24, 1942, General DeWitt insti-
tuted the curfew for certain areas within 
his command, by an order the validity of 
which was sustained in Hirabayashi v. 
United States, supra. 

March 24, 1942, General DeWitt began 
to issue a series of exclusion orders relat-
ing to specified areas. 

March 27, 1942, by Proclamation No. 4,4 

the General recited that "it is necessary, in 
order to provide for the welfare and to in-
sure the orderly evacuation and resettle-
ment of Japanese voluntarily migrating 
from Military Area No. 1 to restrict and 
regulate such migration"; and ordered that, 
as of March 29, 1942, "all alien Japanese 
and persons of Japanese ancestry who are 
within the limits of Military Area No. 1, 
be and they are hereby .prohibited from 
leaving that area for any purpose until 
and to the extent that a future proclama-
tion or order of this headquarters shall so 
permit or direct." 8 

No order had been made excluding the 
petitioner from the area in which he lived. 
By Proclamation No. 4 he was, after March 
29, 1942, confined to the limits of Area No. 
1. If the Executive Order No. 9066 and 

2 7 Fed.Reg. 2320. 
3 56 Stat. 173, 18 U.S.C.A. § 97a. 
4 7 Fed.Reg. 2601. 
o The italics in the quotation are mine. 

The use of the word "voluntarily" ex-

hibits a grim irony probafily not lost on 
petitioner and others in like case. 
Either so, or its use was a disingenuous 
attempt to camouflage the compulsion 
which was to be applied. 
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the Act of Congress meant what they said, 
to leave thai? area, in the face of Proclama-
tion No. 4, would be to commit a misde-
meanor. 

May 3, 1942, General DeWitt issued Ci-
vilian Exclusion Order No. 346 providing 
that, after 12 o'clock May 8, 1942, all per-
sons of Japanese ancestry, both alien and 
non-alien, were to be excluded from a de-
scribed portion of Military Area No. 1, 
which included the County of Alameda, 
California. The order required a responsi-
ble member of each family and each indi-
vidual living alone to report, at a time set, 
at a Civil Control Station for instructions 
to go to an Assembly Center, and added 
that any person failing to comply with the 
provisions of the order who was found in 
the described area after the date set would 
be liable to prosecution under the Act of 
March 21, 1942, supra. It is important to 
note that the order, by its express terms, 
had no application to persons within the 
bounds "of an established Assembly Center 
pursuant to instructions from this Head-
quarters * * *." The obvious pur-
pose of the orders made, taken together, 
was to drive all citizens of Japanese an-
cestry into Assembly Centers within the 
zones of their residence, under pain of 
criminal prosecution. 

The predicament in which the petitioner 
thus found himself was this: He was for-
bidden, by Military Order, to leave the 
zone in which he lived; he was forbidden, 
by Military Order, after a date fixed, to be 
found within that zone unless he were in 
an Assembly Center located in that zone. 
General DeWitt's report to the Secretary 
of War concerning the programme of 
evacuation and relocation of Japanese 
makes it entirely clear, if it were neces-
sary to refer to that document—and, in 
the light of the above recitation, I think it 
is not,—that an Assembly Center was a 
euphemism for a prison. No person with-
in such a center was permitted to leave ex-
cept by Military Order. 

In the dilemma that he dare not remain 
in his home, or voluntarily leave the area, 
without incurring criminal penalties, and 
that the only way he could avoid punish-

ment was to go to an Assembly Center and 
submit himself to military imprisonment, 
the petitioner did nothing. 

June 12, 1942, an Information was filed 
in the District Court for Northern Califor-
nia 'charging a violation of the Act of 
March 21, 1942, in that petitioner had 
knowingly remained within the area cov-
ered by Exclusion Order No. 34. A de-
murrer to the information having been 
overruled, the petitioner was tried under 
a plea of not guilty and convicted. Sen-
tence was suspended and he was placed on 
probation for five years. We know, how-
ever, in the light of the foregoing recita-
tion, that he was at once taken into mili-
tary custody and lodged in an Assembly 
Center. We further know that, on March 
18, 1942, the President had promulgated 
Executive Order No. 91027 establishing 
the War Relocation Authority under which 
so-called Relocation Centers, a euphemism 
for concentration camps, were established 
pursuant to cooperation between the mili-
tary authorities of the Western Defense 
Command and the Relocation Authority, 
and that the petitioner has1 been confined 
either in an Assembly Center, within the 
zone in which he had lived or has been re-
moved to a Relocation Center where, as 
the facts disclosed in Ex parte Mitsuye 
Endo, 323 U.S. , 65 S.Ct. 208, demon-
strate, he was illegally held in custody. 

The Government has argued this case as 
if the only order outstanding at the time the 
petitioner was arrested and informed 
against was Exclusion Order No. 34 or-
dering him to leave the area in which he 
resided, which was the basis of the infor-
mation against him. That argument has 
evidently been effective. The opinion re-
fers to the Hirabayashi case, supra, to 
show that this court has sustained the va-
lidity of a curfew order in an emergency. 
The argument then is that exclusion from 
a given area of danger, while somewhat 
more sweeping than a curfew regulation, is 
of the same nature,—a temporary expedi-
ent made necessary by a sudden emergency. 
This, I think, is a substitution of an hy-
pothetical case for the case actually before 
the court. I might agree with the court's 
disposition of the hypothetical case.8" The 

6 7 Fed.Reg. 3967. 
1 7 Fed.Reg. 2165. 
8 My agreement would depend on the 

definition and application of the terms 
"temporary" and "emergency". No pro-
nouncement of the commanding officer 
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liberty of every American citizen freely 
to come and to go must frequently, in the 
face of sudden danger, be temporarily lim-
ited or suspended. The civil authorities 
must often resort to the expedient of ex-
cluding citizens temporarily from a local-
ity. The drawing of fire lines in the case 
of a conflagration, the removal of persons 
from the area where a pestilence has 
broken out, are familiar examples. If the 
exclusion worked by Exclusion Order No. 
34 were of that nature the Hirabayashi 
case would be authority for sustaining it. 
But the facts above recited, and those set 
forth in Ex parte Metsuye Endo, supra, 
show that the exclusion- was but a part of 
an over-all plan for forceable detention. 
This case cannot, therefore, be decided on 
any. such narrow ground as the possible va-
lidity of a Temporary Exclusion Order un-
der which the residents of an area are 
given an opportunity to leave and go else-
where in their native land outside the 
boundaries of a military- area. To make 
the case turn on any such assumption is to 
shut our eyes to reality. 

As I have said above, the petitioner, prior 
to his arrest, was faced with two dia-
metrically contradictory orders given sanc-
tion by the Act of Congress of March 21, 
1942. The earlier of those orders made 
him a criminal if he left the zone in which 
he resided; the later made him a criminal 
if he did not leave. 

I had supposed that if a citizen was con-
strained by two laws, or two orders having 
the force of law, and obedience to one 
would violate the other, to punish him for 
violation of either would deny him due 
process of law. And I had supposed that 
under these circumstances a conviction for 
violating one of the orders could not 
stand. 

We cannot shut our eyes to the fact that 
had the petitioner attempted to violate 
Proclamation No. 4 and leave the military 
area in which he lived he would have been 
arrested and tried and convicted for viola-
tion of Proclamation No. 4. The two con-
flicting orders, one which commanded him 
to stay and the other which commanded 
him to go, were nothing but a cleverly de-

vised trap to accomplish the real purpose 
of the military authority, which was to lock 
him up in a concentration camp. The only 
course by which the petitioner could avoid 
arrest and prosecution was to go to that 
camp according to instructions to be given 
him when he reported at a Civil Control 
Center. We know that is the fact. Why 
should we set up a figmentary arid artificial 
situation instead of addressing ourselves to 
the actualities of the case? 

These stark realities are met by the sug-
gestion that it is lawful to compel an Amer-
ican citizen to submit to illegal imprison-
ment on the assumption that he might, af-
ter going to the Assembly Center, apply for 
his discharge by Suing out a writ of habeas 
corpus, as was done in the Endo case, su-
pra. The answer, of course, is that where 
he \yas subject to two conflicting laws he 
was not bound, in order to escape violation 
of one or the other, to surrender his liberty 
for any period. Nor will it do to say that 
the detention was a necessary part of the 
process of evacuation, and so we are here 
concerned only with the validity of the lat-
ter. 

Again it is a new doctrine of constitu-
tional law that one indicted for disobedi-
ence to an unconstitutional statute may not 
defend on the ground of the invalidity of 
the statute but must obey it though he 
knows it is no law and, after he has suffer-
ed the disgrace of conviction and lost his 
liberty by sentence, then, and not before, 
seek, from within prison walls, to test the 
validity of the law. 

Moreover, it is beside the point to rest 
decision in. part on the fact that the peti-
tioner, for his own reasons, wished to re-
main in his home. If, as is the fact he was 
constrained so to do, it is indeed a narrow 
application of constitutional rights to ig-
nore the order which constrained him, in 
order to sustain his conviction for viola-
tion of another contradictory order. 

I would reverse the judgment of convic-
tion. 

Mr. Justice MURPHY, dissenting. 
This exclusion of "all persons of Jap-

can, in my view, preclude judicial in-
quiry and determination whether an 
emergency ever existed and whether, if 
so, it remained, at the date of the re-

65 S.CT.—13% 

straint out of which the litigation arose. 
Cf. Chastleton Corporation v. Sinclair, 
264 U.S. 543, 44 S.Ct. 405, 68 L.Ed. 
841. 
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ariese ancestry, both alien and non-alien," 
from the Pacific Coast area on a plea of 
military necessity in the absence of martial 
law ought not to be approved. Such ex-
clusion goes over "the very brink of con-
stitutional power" and falls into the ugly-
abyss of racism. 

In dealing with matters relating to the 
prosecution and progress of a war, we 
must accord great respect and considera-
tion to the judgments of the military au-
thorities who are on the scene and who 
have full knowledge of the military facts. 
The scope of their discretion must, as a 
matter of necessity and common sense, be 
wide. And their judgments ought not to 
be overruled lightly by those whose train-
ing and duties ill-equip them to deal in-
telligently with matters so vital to the 
physical security of the nation. 

At the same time, however, it is, essen-
tial that there be definite limits to military 
discretion, especially where martial law has 
not been declared. Individuals must not be 
left impoverished of their constitutional 
rights on a plea of military necessity that 
has neither substance nor support. Thus, 
like other claims conflicting with the as-
serted constitutional rights of the individ-
ual, the military claim must subject itself 
to the judicial process of having its rea-
sonableness determined and its conflicts 
with other interests reconciled. "What are 
the allowable limits of military discretion, 
and whether or not they have been over-
stepped in a particular case, are judicial 
questions." Sterling v. Constantin, 287 
U.S. 378, 401, 53 S.Ct. 190, 196, 77 L.Ed. 
375. 

The judicial test of whether the Govern-
ment, on a plea of military necessity, can 
validly deprive an individual of any of his 
constitutional rights is whether the depriva-
tion is reasonably related to a public dan-
ger that is so "immediate, imminent, and 
impending" as not to 'admit of delay and 
not to permit the intervention of ordinary 
constitutional processes to alleviate the dan-
ger. United States v. Russell, 13 Wall. 623, 
627 628, 20 L.Ed. 474; Mitchell v. Har-
mony, 13 How. 115, 134, 135, 14 L.Ed. 75; 
Raymond v. Thomas, 91 U.S. 712, 716, 23 
L.Ed. 434. Civilian Exclusion Order No. 
34, banishing from a prescribed area of the 

Pacific Coast "all persons of Japanese an-
cestry, both alien and non-alien," clearly 
does not meet that test. Being an obvious 
racial discrimination, the order deprives 
all those within its scope of the equal pro-
tection of the laws as guaranteed by the 
Fifth Amendment. It further deprives 
these individuals of their constitutional 
rights to live and work where they will, 
to establish a home where they choose and 
to move about freely. In excommunicating 
them without benefit of hearings, this or-
der also deprives them of all their consti-
tutional rights to procedural due process. 
Yet no reasonable relation to an "immedi-
ate, imminent, and impending" public dan-
ger is evident to support this racial restric-
tion which is one of the most sweeping 
and complete deprivations of constitutional 
rights in the history of this nation in the 
absence of martial law. 

It must be conceded that the military and 
naval situation in the spring of 1942 was 
such as to generate a very real fear of 
invasion of the Pacific Coast, accompanied 
by fears of sabotage and espionage in that 
area. The military command was there-
fore justified in adopting all reasonable 
means necessary to combat these dangers. 
In adjudging the military action taken in 
light of the then apparent dangers, we 
must not erect too high or too meticulous 
standards; it is necessary only that the ac-
tion have some reasonable relation to the 
removal of the dangers of invasion, sabo-
tage and espionage. But the exclusion, 
either temporarily or permanently, of all 
persons with Japanese blood in their veins 
has no such reasonable relation. And that 
relation is lacking because the exclusion or-
der necessarily must rely for its reason-
ableness upon the assumption that all per-
sons of Japanese ancestry may have a 
dangerous tendency to commit sabotage 
and espionage and to aid our Japanese 
enemy in other ways. It is difficult to be-
lieve that reason, logic or experience could 
be marshalled in support of such an as-
sumption. 

That this forced exclusion was the result 
in good measure of this erroneous assump-
tion of racial guilt rather than bona fide 
military necessity is evidenced by the Com-
manding General's Final Report on the 
evacuation from the Pacific Coast area.1 

i Final Report, Japanese Evacuation 
from the West Coast, 1942, by Lt. 
Gen. J. L. De Wi t t This report is dated 

June 5, 1943, but was not made public 
until January, 1944. 

<55 S.Ct. TOYOSABURO KOREMATSU v. UNITED STATES 202 

In • it he refers to all individuals of Jap- and sociological grounds not ordinarily 
anese descent as "subversive," as belong- within the realm of expert military judg-
ing. to "an enemy race" whose "racial ment, supplemented by certain semi-mili-
strains are undiluted," and as constituting tary conclusions drawn from an unwar-
"over 112,000 potential enemies * * * ranted use of circumstantial evidence. In-
at large today" along the Pacific Coast.3 dividuals of Japanese ancestry are con-
In support of this blanket condemnation of demned because they are said to be "a 
all persons of Japanese descent, however, large, unassimilated, tightly knit racial 
no reliable evidence is cited to show that group, bound to an enemy nation by strong 
such individuals were generally disloyal^ ties of race, culture, custom and reli-
or had generally so conducted themselves g i o n . " 4 They are claimed to be given to 
in this area as to constitute a special men- "emperor worshipping ceremonies" 3 and to 
ace to defense installations or war indus- "dual citizenship."6 " Japanese language 
tries, or had otherwise by their behavior schoo3s and allegedly pro-Tapanese or-
furmshed reasonable ground for their ex- g a n i z a t i o n s a r e c i t e d a s 'evidence of 
elusion as a group. , possible group disloyalty,7 together with 

Justification for .the exclusion is sought, facts as to certain persons being educated 
instead, mainly upon questionable racial and residing at length in Japan.8 It is in-

2 Further evidence of the Commanding 
General's attitude toward individuals of 
Japanese ancestry is revealed in his 
voluntary testimony on April 13, 1943, 
in San Francisco before the House Naval 
Affairs Subcommittee to Investigate 
Congested Areas, Part 3, pp. 739^10 
(78th Cong., 1st Sess.): 

" I don't want any of them (persons 
of Japanese ancestry) here. They are 
a dangerous element. There is no way 
to determine their loyalty. The west 
coast contains too many vital installa-
tions essential .to the defense of the 
country to allow any Japanese on this 
coast. * * * The danger of the 
Japanese was, and is now—if they are 
permitted to come back—espionage and 
sabotage. It makes no difference wheth-
er he is an American citizen, he is still 
a Japanese. American citizenshfp does 
not necessarily determine loyalty. 
* * * But we must worry about the 
Japanese all the time until he is wiped 
off the map. Sabotage and espionage 
will make problems as long as he is al-
lowed in this area. * * * " 

3 The Final Report, p. 9, casts a cloud 
of suspicion over the entire group by 
saying that "while it was believed that 
some were loyal, it was known that 
many were not." (Italics added.) 

4 Final Report, p. vii: see also pp. 9, 
17. To the extent that assimilation is 
a problem, it is largely the result of 
certain social customs and laws of the 
American general public. Studies dem-
onstrate that persons of Japanese descent 
are readily susceptible to integration in our 
society if given the opportunity. Strong, 
The Second-Generation Japanese Prob-
lem (1934); Smith, Americans in Proc-
ess (1937); Mears, Resident Orientals 

on the American Pacific Coast (1928); 
Millis, The Japanese Problem in the 
United States (1942). The failure to 
accomplish an ideal status of assimila-
tion, therefore, cannot be charged to the 
refusal of these persons to become 
Americanized or to their loyalty to Japan. 
And the retention by some persons of 
certain customs and religious practices 
of their ancestors is no criterion of their 
loyalty to the United States. 

5 Final Report, pp. 10-11. No sinister 
correlation between the emperor worship-
ping activities and disloyalty to America 
was shown. 

6 Final Report, p. 22. The charge of 
"dual citizenship" springs from a mis-
understanding of the simple fact that 
Japan in the past used the doctrine of 
jus sanguinis, as she had a right to do 
under international law, and claimed as 
her citizens all persons born of Japanese 
nationals wherever located. Japan has 
greatly modified this doctrine, however, 
by allowing all Japanese born inl the 
United States to renourfce any claim of 
dual citizenship and by releasing her 
claim as to all born in the United States 
after 1925. See Freeman, "Genesis, 
Exodus, and Leviticus; Genealogy, Evac-
uation. and Law," 28 Cornell L.Q. 414, 
447-S, and authorities there cited; Mc-
Williams, Prejudice, 123-4 (1944). 

7 Final Report, pp. 12-13.' We have 
had various foreign language schools in 
this country for generations without 
Considering their existence as ground for 
racial discrimination. No subversive ac-
tivities or teachings have been shown in 
connection with the Japanese schools, 
McWilliams, Prejudice, 121-3 (1944). 

8 Final Report, pp. 13-15. Such per-
sons constitute a very small part of thS 
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timated that many of these individuals de-
liberately resided "adjacent to strategic 
points," thus enabling them "to carry in-
to : execution a tremendous program of 
sabotage on a mass scale should any con-
siderable number of them have been in-
clined to do so."9 The need for protec-
tive custody is also asserted. The report 
refers without identity to "numerous inci-
dents of violence" as well as to other ad-"5 

mittedly unverified or cumulative inci-
dents. From this, plus certain other 
events not shown to have been connected 
with the Japanese-Americans, it is con-
cluded that the "situation was fraught 
with danger to the Japanese population it-
self" and that the general public "was 
ready to take matters into its own 
hands."10 Finally, it is intimated, though 
not directly -charged or provsd, that per-
sons of Japanese ancestry were re-
sponsible for three minor isolated shellings 
and.bombings of the Pacific Coast area,11 

as well as for unidentified radio transmis-
sions and night signalling. 

The main reasons relied upon by those 
responsible for the forced evacuation, 
therefore, do not prove a reasonable rela-
tion between the group characteristics of 
Japanese-Americans and the dangers of 
invasion, sabotage and espionage. The 
reasons appear, instead, to be largely an 
accumulation of much of the misinforma-
tion, half-truths and insinuations that for 
years have been directed against Japanese-
Americans by people with racial and eco-
nomic prejudices—the same people who 
have been among the foremost advocates 
of the evacuation.13 *A military judgment 
based upon such racial and sociological 
considerations is not entitled to the great 
weight ordinarily given the judgments 
based upon strictly military considerations. 
•Especially is this so when every charge 
relative to race, religion, culture, geo-
graphical location, and legal and economic 

entire group and most of them belong 
to the Kibei movement—the actions and 
membership of which are well known to 
our Government agents. 

9 Final Report, p. 10; see also pp. vii, 
9, 15-17. This insinuation, based purely 
upon speculation and circumstantial evi-
dence, completely overlooks the fact that 
the main geographic pattern of Japanese 
population was fixed many years ago . 
with reference to economic, social and 
soil conditions. Limited occupational 
outlets and social pressures encouraged 
their concentration near their initial 
points of entry on the Pacific Coast. 
That these points may now be near cer-
tain strategic military and industrial 
areas is no proof of a diabolical pur-
pose on the part of Japanese-Americans. 
See McWilliams, Prejudice, 119-121 
(1944); House Report No. 2124 (77th 
Cong., 2d Sess.), 59-93. 

10 Final Report, pp. 8-9. This danger-
ous doctrine of protective custody, as 
proved by recent European history, 
should have absolutely no standing as 
an excuse for the deprivation of the 
rights of minority groups. See House 
Report No. 1911 (77th Cortg., 2d Sess.) 
1-2. Cf. House Report No. 2124 (77th 
Cong., 2d f3ei:«.) 145-7. In this instance, 
moreover, there- are only two minor in-
stances of violence on record involving 
persons of Japanese §ncestry. McWil-
liams, What About Our Japanese-Amer-
icans'? Public Affairs Pamphlets, No. 91, 
p. S (1944). 

11 Final Report, p. 18. One of these 
incidents (the reputed dropping of in-
cendiary bombs on an Oregon forest) 
occurred on Sept. 9, 1942—a consider-
able time after the Japanese-Americans 
had been evacuated from their homes 
and placed in Assembly Centers. See 
New York Times, Sept. 15, 1942, p. 1, 
col. 3. 

12 Special interest groups were ex-
tremely active: in applying pressure for 
mass evacuation. See House Report No. 
2124 (77th Cong., 2d Sess.) 154-6; 
McWilliams, Prejudice, 120-8 (1944). 
Mr. Austin E. Anson, managing secre-
tary of the Salinas Vegetable Grower-
Shipper Association, has frankly admit-
ted that "We're charged with wanting 
to get rid of the Japs for selfish reasons. 
We do. It's a question of whether the 
white man lives on the Pacific Coast 
or the brown men. They came into this 
valley to work, and they stayed to take 
over. * * * They undersell the white 
man in the markets. * * * They work 
their women and children while the white 
farmer has to pay wages for his help. 
If all the Japs were removed tomorrow, 
we'd never miss them in two weeks, be-
cause the white farmers can take over 
and produce everything the Jap grows. 
And we don't want them back when the 
war ends, either." Quoted by Taylor in 
his article "The People Nobody Wants," 
214 Sat. Eve. Post 24, 66 (May 9, 1912). 
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status has been substantially discredited by 
independent studies made by experts in 
these matters.13 

The military necessity which is essen-
tial to the validity of the evacuation order 
thus resolves itself into a few intimations 
that certain individuals actively aided the 
enemy, from which it is inferred that the 
entire group of Japanese-Americans could 
not be trusted to be or remain loyal to the 
United States. No one denies, of course, 
that there were some disloyal persons of 
Japanese descent on the Pacific Coast who 
did all in their power to aid their ancestral 
land. Similar disloyal activities have been 
engaged in by many persons of German, 
Italian and even more pioneer stock in our 
country. But to infer that examples of in-
dividual disloyalty prove group disloyalty 
and justify discriminatory action against 
the entire group is to deny that under our 
system of law individual guilt is the sole 
basis for deprivation of rights. More-
over, this inference, which is at the very 
heart of the evacuation orders, has been 
used in support of the abhorrent and despic-
able treatment of minority groups by the 
dictatorial tyrannies which this nation is 
now pledged to destroy. To give consti-
tutional sanction to that inference in this 
case, however well-intentioned may have 
been the military command on the Pacific 
Coast, is to adopt one of the cruelest of the 
rationales used by our enemies to destroy 
the dignity of the individual and to en-
courage and open the door to discriminatory 
actions against other minority groups in 
the passions of tomorrow. 

No adequate reason is given for the fail-
ure to treat these Japanese-Americans on 
an individual basis by holding investigations 
and hearings to separate the loyal from 
the disloyal, as was done in the case of 

13 See notes 4-12, supra. 
14 Final Report, p. vii; -see also p. 18. 
is The Final Report, p. 34, makes the 

amazing statement that as of February 
14, 1942, "The very fact that no sabotage 
has taken place to date is a disturbing 
and confirming indication that such ac-
tion will be taken." Apparently, in the 
minds of the military leaders, there was 
no way that the Japanese-Americans 
could escape the suspicion of sabotage. 

16 During a period of six months, the 
112 alien tribunals or hearing boards 
Set up by the British Government short-

persons of German and Italian ancestry. 
See House Report No. 2124 (77th Cong., 2d. 
Sess.) 247-52. It is asserted merely that 
the loyalties of this group "were unknown 
and time was of the essence."14 Yet nearly 
four months elapsed after Pearl Harbor 
before the first exclusion order was issued; 
nearly eight months went by until the last 
order was issued; and the last of these 
"subversive" persons was not actually re-
moved until almost eleven months had 
elapsed. Leisure and deliberation seem to 
have been "more of the essence than speed. 
And the fact that conditions were not such 
as to warrant a declaration of martial law 
adds strength to the belief that the factors 
of time and military necessity were not 
as urgent as thev have been represented to 
be. 

Moreover, there was no adequate proof 
that the Federal Bureau of Investigation 
and the military and naval intelligence serv-
ices did not have the espionage and sabo-
tage situation well in hand during this long 
period. Nor is there any denial of the 
fact that not one person of Japanese an-
cestry was accused or convicted of espion-
age or sabotage after Pearl Harbor while 
they were still free,15 a fact which is some 
evidence of the loyalty of the vast majority 
of these individuals and of the effective-
ness of the established methods of com-
batting these evils. It seems incredible that 
under these circumstances it would have 
been impossible to hold loyalty hearings for 
the mere 112,000 persons involved—or at 
least for the 70,000 American citizens—es-
pecially when a large part of this number 
represented children and elderly men and 
women.16 Any inconvenience that may 
have accompanied an attempt to conform 
to procedural due process cannot be said to 
justify violations of constitutional rights of 
individuals. 

ly after the outbreak of the present war 
summoned and examined approximately 
74,000 German and Austrian aliens. 
These tribunals determined whether each 
individual enemy alien was a real enemy 
of the Allies or only a "friendly enemy." 
About 64,000 were freed from intern-
ment and from any special restrictions, 
and only 2,000 were interned. Kempner, 
"The Enemy Alien Problem in the 
Present War," 34 Amer. Journ. of Int. 
I jaw 443. 444-46; House Report No. 
2124 (77th Cong., 2d Sess.), 280-1. 
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I dissent, therefore, from this legalization 
of racism. Racial discrimination in any 
form and in any degree has no justifiable 
part whatever in our democratic way of 
life. It is unattractive in any setting but 
it is utterly revolting among a free people 
who have embraced the principles set forth 
in the Constitution of the United States. 
All residents of this nation are kin in some 
way by blood or culture to a foreign land. 
Yet they are primarily and necessarily a 
part of the new and distinct civilization of 
the United States. They must according-
ly be treated at all times as the heirs of the 
American experiment and as entitled to all 
the rights and freedoms guaranteed by the 
Constitution. 

Mr. Justice JACKSON, dissenting. 
Korematsu was born on our soil, of par-

ents born in Japan. The Constitution 
makes him a citizen of the United States 
by nativity and a citizen of California by 
residence. No claim is made that he is 
not loyal to this country. There is no sug-
gestion that apart from the matter involved 
here he is not law-abiding and well dis-
posed. Korematsu, however, has been con-
victed of an act not commonly a crime. 
It consists merely of being present in the 
state whereof he is a citizen, near the place 
where he was born, and where all his life 
he has lived. 

Even more unusual is the series of mil-
itary orders which made this conduct a 
crime. They forbid such a one to remain, 
and they also forbid him to leave. They 
were so drawn that the only way Kore-
matsu could avoid violation was to give 
himself up to the military authority. This 
meant submission to custody, examination, 
and transportation out of the territory, to 
be followed by indeterminate confinement 
in detention camps. 

A citizen's presence in the locality, how-
ever, was made a crime only if his par-
ents were of Japanese birth. Had Kore-
matsu been one of four—the others being, 
say, a German alien enemy, an Italian alien 
enemy, and a citizen of American-born an-
cestors, convicted of treason but out on 
parole—only Korematsu's presence would 
have violated the order. The difference 
between their innocence and his crime 
would result, not from anything he did, 

said, or thought, different than they, but 
only in that he was born of different rac-
ial stock. 

Now, if any fundamental assumption un-
derlies our system, it is that guilt is per-
sonal and not inheritable. Even if all of 
one's antecedents had been convicted of 
treason, the Constitution forbids its penal-
ties to be visited upon him, for it provides 
that "no Attainder of Treason shall work 
Corruption of Blood, or Forfeiture except 
during the Life of the Person attained." 
Article 3, § 3, cl. 2. But here is an at-
tempt to make an otherwise innocent act 
a crime merely because this prisoner is the 
sou of parents as to whom he had no 
choice, and belongs to a race from which 
there is no way to resign. If Congress 
in peace-time legislation should enact such 
a criminal law, I should suppose this Court 
would refuse to enforce it. 

But the "law" which this prisoner is con-
victed of disregarding is not found in an 
act of Congress, but in a military order. 
Neither the Act of Congress nor the Ex-
ecutive Order of the President, nor both 
together, would afford a basis for this con-
viction. It rests on the orders of Gener-
al DeWitt. And it is said that if the mil-
itary commander had reasonable military 
grounds for promulgating the orders, they 
are constitutional and become law, and the 
Court is required to enforce them. There 
are several reasons why I cannot subscribe 
to this doctrine. 

It would be impracticable and dangerous 
idealism to expect or insist that each spe-
cific military command in an area of prob-
able operations will conform to conven-
tional tests of constitutionality. When an 
area is so beset that it must be put un-
der military control at all, the paramount 
consideration is that its measures be suc-
cessful, rather than legal. The armed 
services must protect a society, not mere-
ly its Constitution. The very essence of 
the military job is to marshal physical 
force, to remove every obstacle to its ef-
fectiveness, to give it every strategic ad-
vantage. Defense measures will not, and 
often should not, be held within the lim-
its that bind civil authority in peace. No 
court can require such a commander in such 
circumstances to act as a reasonable man; 
he may be unreasonably cautious and ex-
acting. Perhaps he should be. But a com-
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mander in temporarily focusing the life of 
a community on defense is carrying out a 
military program; he is not making law 
in the sense the courts know the term. 
He issues orders, and they may have a 
certain authority as military commands, al-
though they may be very bad as constitu-
tional law. 

But if we cannot confine military ex-
pedients by the Constitution, neither would 
I distort the Constitution to approve all 
that the military may deem expedient. 
That is what the Court appears to be do-
ing, whether consciously or not. I cannot 
say, from any evidence before me, that the 
orders of General DeWitt were not rea-
sonably expedient military precautions, nor 
could I say that they were. But even if 
they were permissible military procedures, 
I deny that it follows that they are con-
stitutional. If, as the Court holds, it does 
follow, then we may as well say that any 
military order will be constitutional and 
have done with it. 

The limitation under which courts al-
ways will labor in examining the neces-
sity for a military order are illustrated by 
this case. How does the Court know that 
these orders have a reasonable basis in ne-
cessity? No evidence whatever on that 
subject has been taken by this or any oth-
er court. There is sharp controversy as 
to the credibility of the DeWitt report. 
So the Court, having no real evidence be-
fore it, has no choice but to accept Gen-
eral DeWitt's own unsworn, self-serying 
statement, untested by any cross-examina-
tion, that what he did was reasonable. And 
thus it will always be when courts try to 
look into the reasonableness of a military 
order. 

In the very nature of things military de-
cisions are not susceptible of intelligent ju-
dicial appraisal. They do not pretend to 
rest on evidence, but are made on informa-
tion that often would not be admissible and 
on assumptions that could not be proved. 
Information in support of an order could 
not be disclosed to courts without danger 
that it wbuld reach the.enemy. Neither 
can courts act on communications made in 
confidence. Hence courts can never have 
any real alternative to accepting the mere 
declaration of the authority that issued the 

order that it was reasonably necessary 
from a military viewpoint. 

Much is said of the danger to liberty 
from the Army program for deporting and 
detaining these citizens of Japanese extrac-
tion. But a judicial construction of the 
due process clause that will sustain this or-
der is a far more subtle blow to liberty 
than the promulgation of the order itself. 
A military order, however unconstitutional, 
is not apt to last longer than the military 
emergency. Even during that period a suc-
ceeding commander may revoke it all. But 
once a judicial opinion rationalizes such 
an order to show that it conforms to the 
Constitution, or rather rationalizes the 
Constitution to show that the Constitution 
sanctions such an order, the Court for all 
time has validated the principle of racial 
discrimination in criminal procedure and 
of transplanting American citizens. The 
principle then lies about like a loaded 
weapon ready for the hand of any author-
ity that can bring forward a plausible claim 
of an urgent need. Every repetition im-
beds that principle more deeply in our law 
and thinking and Expands it to new pur-
poses. All who observe the work of courts 
are familiar with what Judge Cardozo de-
scribed as "the tendency of a principle to 
expand itself to the limit of its logic."1 

A military commander may overstep the 
bounds of constitutionality, and it is an 
incident. But if we review and approve, 
that passing incident becomes the doctrine 
of the Constitution. There it has a gen-
erative power of its own, and all that it 
creates will be in its own image. Nothing 
better illustrates this danger than does .the 
Court's opinion in this case. 

It argues that we are bound to uphold 
the conviction of Korematsu because we 
upheld one in Kiyshi Hirabayashi v. Unit-
ed States, 320 U.S. 81, 63 S.Ct. 1375, 87 L. 
Ed. 1774, when we sustained these orders 
in so far as they applied a curfew require-
ment to a citizen of Japanese ancestry. I 
think we should learh something from that 
experience. 

In that'case we were Urged to consider 
only the curfew feature, that being all that 
technically was involved, because it was 
the only count necessary to sustain Hira-
bayashi's conviction and sentence. We 

1 Nature of the Judicial Process, p. 51, 
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yielded, and the Chief Justice guarded the 
opinion as carefully as language will do. 
He said: "Our investigation here does not 
go beyond- the inquiry whether, in the light 
of all the relevant circumstances preceding 
and attending their promulgation, the chal-
lenged orders and statute afforded a rea-
sonable basis for the action taken in im-
posing the curfew." 320 U.S. at page 101, 
63 S.Ct. at page 1386, 87 L.Ed. 1774. "We 
decide only the issue as we have defined it 
—we decide only that the curfew order as 
applied, and at the time it was applied, was 
within the boundaries of the war power." 
320 U.S. at page 102, 63 S.Ct. at page 1386, 
87 L.Ed. 1774. And again: "It is unnec-
essary to consider whether or to what ex-
tent such findings would support orders 
differing from the curfew order." 320 U. 
S. at page 105, 63 S.Ct. at page 1387, 87 
L.Ed. 1774. [Italics supplied.] However, 
in spite of our limiting words we did vali-
date a discrimination on the basis of an-
cestry for mild and temporary deprivation 
of liberty. Now the principle of racial dis-
crimination is pushed from support of mild 
measures to very harsh ones, and from 
temporary deprivations to indeterminate 
ones. And the precedent which it is said 
requires us to do so is Hirabayashi. The 
Court is now saying that in Hirabayashi 
we did decide the very things we there 
said we were not deciding. Because we 
said that these citizens could be made to 
stay in their homes during the hours of 
dark, it is said we must require them to 
leave home entirely; and if that, we are 
told they may also be taken into custody 
for deportation; and if that, it is argued 
they may also be held for • some undeter-
mined time in detention camps. How far 
the principle of this case would be extend-
ed before plausible reasons would play out, 
I do not know. 

I should hold that a civil court .cannot 
be made to enforce an order which violates 
constitutional limitations even if it is a 
reasonable exercise of military authority. 
The courts can exercise only the judicial 
power, can apply only law, and must abide 
by the Constitution, or they cease to be civ-
il courts and become instruments of mili-
tary policy. 

Of course the existence of a military 
power resting on force, so vagrant, so cen-
tralized, so necessarily heedless of the in-
dividual, is an inherent threat to liberty. 

But I would not lead people to rely on this 
Court for a review that seems to me wholly 
delusive. The military reasonableness of 
these orders can only be determined by 
military superiors. If the people ever let 
command of the war power fall into irre-
sponsible and unscrupulous hands, the 
courts wield no power equal to its re-
straint. The chief restraint upon those 
who command the physical forces of the 
country, in the future as in the past, must 
be their responsibility to the political judg-
ments of their contemporaries and to the 
moral judgments of history. 

My duties as a justice as I see them do 
not require me to make a military judg-
ment as to whether General DeWitt's evac-
uation and detention program was a rea-
sonable military necessity. I do not sug-
gest that the courts should have attempted 
to interfere with the Army in carrying out 
its task. But I do not think they may be 
asked to execute a military expedient that 
has no place in l'aw under the Constitution. 
I would reverse the judgment and dis-
charge the prisoner. 

U | KEY NUMStft SYSTEM 

Ex parte MITSUYE ENDO. 

No. 70. 

Argued Oct. 12, 1944v 

Decided Dee. 18, 1944* 

1. Habeas corpus <3=13 
A citizen of Japanese ancestry, whose 

loyalty was conceded, was entitled to ha-
beas corpus for release from detention by 
War Relocation Authority after leave 
clearance had been granted. Executivei 
Order Feb. 19, 1942, No. 9066; Resolution 
Dec. 8, 1941, 55 Stat. 795, 50 U.S.C.A. 
Appendix note preceding section 1; Ex-
ecutive Order March 18, 1942, JSTo. 9102; 
18 U.S.C.A. § 97a; U.S.C.A.Const. art. 1, 
§ 9; Amends. 5, 6. 
2. War <3=4 

The War Relocation Authority cannot 
subject citizens who are concededly loyal 
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though of Japanese ancestry to its leave 
procedure. Executive Order Feb. 19, 1942, 
No. 9066; Resolution Dec. 8, 1941, 55 Stat. 
795, 50 U.S.C.A.Appendix note preceding 
section 1; Executive Order March 18, 
1942, No. 9102; 18 U.S.C.A. § 97a; U.S. 
C.A.Const, art. 1, § 9; Amends. 5, 6. 

3. Army and navy <3=3 
As affecting extent of judicial super-

vision, detention of person of Japanese an-
cestry by the War Relocation Authority, a 
civilian agency, did not involve questions 
of military law. Executive Order Feb. 19, 
1942, No.' 9066; Resolution Dec. 8, 1941, 
55 Stat. 795, 50 U.S.C.A.Appendix note 
preceding section 1; Executive Order 
March 18, 1942, No. 9102; 18 U.S.C.A. 
§ 97a. v 

4. War <s=4 
The court approaches construction of 

Executive Order authorizing detention of 
persons of Japanese ancestry as court 
would approach the construction of legis-
lation in the same field. Executive Order 
Feb. 19, 1942, No. 9066; Executive Order 
March 18, 1942, No. 9102. 

5. War <3=4 
The Executive Order authorizing de-

tention of persons of Japanese ancestry 
must be considered along with the subse-
quent statute which ratified and confirmed 
it. Executive Order Feb. 19, 1942, No. 
9066; Executive Order March 18, 1942, 
No. 9102; 18 U.S.C.A. § 97a. 

6. Constitutional law <3=48 
Operation of the presumption of con-

stitutionality is given narrower scope when 
legislation appears on its face to violate a 
specific prohibition of the Constitution. 

7. Constitutional law <3=48 
That interpretation of legislation is 

favored which gives it the greater chance 
of surviving the test of constitutionality. 

8. Evidence <3=83(1) 
Statutes <3=212 

The court must assume that the Chief 
Executive and members of Congress as well 
as the courts are sensitive to and respect-
ful of the liberties of the citizen. 

9. War <3=4 
In interpreting a wartime measure, 

Supreme Court must assume that the pur-
pose of Chief Executive and Congress was 
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to allow for the greatest possible accom-
modation between liberties of the citizen 
and exigencies of war. 

10. Constitutional law <3=48 
When asked to find implied powers in 

a grant of legislative or executive au-
thority, court must assume that lawmakers 
intended to place no greater restraint on 
the citizen than was clearly and unmis-
takably indicated by the language used. 

11. War <3=4 
The sole purpose of Executive Orders 

and statutes governing detention and re-
location of persons of Japanese ancestry 
was protection of the war effort against 
espionage and sabotage, and powers con-
ferred by-the orders must be construed in 
light of that objective. Executive Order 
Feb. 19, 1942, No. 9066;- Resolution Dec. 
8, 1941, 55 Stat. 795, 50 U.S.C.A.Appendix 
note preceding section 1; Executive Order 
March 18, 1942, No. 9102; 18 U.S.C.A. 
§ 97a. 

12. War <3=4 
A concededly loyal citizen presents no 

problem of espionage or sabotage, and 
since power to detain is derived from pow-
er to protect war effort against espionage 
and sabotage, detention which has no re-
lationship to that objective is unauthor-
ized. Executive Order Feb. 19, 1942, No. 
9066; Resolution Dec. 8, 1941, 55 Stat. 795, 
50 U.S.C.A.Appendix note preceding sec-
tion 1; Executive Order March 18, 1942, 
No. 9102; 18 U.S.C.A. § 97a; Act July 12, 
1943, 57 Stat. 533; Act June 28, 1944, 58. 
Stat. 545; U.S.C.A.Const. art. 1, § 9; 
Amends. 5, 6. 

13. War <3=4 
Power to detain an admittedly loyal 

citizen of Japanese ancestry or to grant 
him a conditional release may not be im-
plied as a useful or convenient step in the 
evacuation program. Executive Order Feb. 
19, 1942, No. 9066; Resolution Dec. 8, 
1941, 55 Stat. 795, 50 U.S.C.A.Appendix 
note preceding section 1; Executive Order 
March 18, 1942, No. 9102; 18 U.S.C.A. 
§ 97a. 

14. Habeas corpus <3^48 
A habeas corpus proceeding by citi-

zen-of Japanese ancestry for release from 
detention by War Relocation Authority 
was not rendered moot by fact that while 
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case was pending in Circuit Court of Ap-
peals, petitioner was moved to another 
relocation center in a different district and 
circuit, where it was not shown that there 
was no one within the original district of 
suit who would be responsible for peti-
tioner's detention, and it appeared that 
writ would be obeyed if issued. 28 U.S. 
C.A. § 452; Supreme Court Rule 45, subd. 
1, 28 U.S.C.A. following section 354. 

15, Habeas corpus ©=67 
The fact that no respondent was ever 

served with process or appeared in habeas 
corpus proceedings by citizen of Japanese 
ancestry for release from detention by War 
Relocation Authority, did not prevent re-
lief where the United States resisted issu-
ance of the writ. 
16, Habeas corpus ©=l 13(3) 

An appeal lies from denial of habeas 
corpus, without the appearance of a re-
spondent. 

17, Habeas corpus ©=48 
The objective of statute authorizing 

grant of habeas corpus may not be im-
paired or defeated by removal of prisoner 
from territorial jurisdiction of the District 
Court. 28 U.S.C.A. § 452; Supreme Court 
Rule 45. subd. 1, 28 U.S.C.A. following 
section 354. 

On Certificate from the United States 
Circuit Court of Appeals for the Ninth 
Circuit. 

Petition by Mitsuye Endo for habeas 
corpus, for discharge from custody in re-
location center for persons of Japanese 
ancestry. From a judgment denying the 
petition, petitioner appealed to the Circuit 
Court of Appeals, which certified to the 
Supreme Court questions of law upon 
which it desired instructions. The Su-
preme Court ordered the entire record to 
be certified, so as to proceed to a decision 
as if the1 case had been brought to the 
Supreme Court by appeal. 

Reversed and remanded. 

Mr. James C. Purcell, of San Francisco, 
Cal., for Mitsuye Endo. 

Mr. Charles Fahey, Sol. Gen., of Wash-
ington; D. C., for Eisenhower, Director. 

Mr. Justice DOUGLAS delivered the 
opinion of the Court. 

This case comes here on a certificate of 
the Court of Appeals for the Ninth Cir-
cuit, certifying to us questions of law Upon 
which it desires instructions for the deci-
sion of the case. Judicial Code § 239, 2S 
U.S.C. § 346, 28 U.S.C.A. § 346. Acting 
under that section we ordered the entire 
record to be certified to this Court so that 
we might proceed to a decision, as if the 
case had been brought here by appeal. 

Mitsuye Endo, hereinafter designated as 
the appellant, is an American citizen of 
Japanese ancestry. She was evacuated 
from Sacramento, California, in 1942, pur-
suant to certain military orders which we 
will presently discuss, and was removed to 
the Title Lake War Relocation Center lo-
cated at Newell.'Modoc, County,-California. 
In July, 1942, she filed a petition for a writ 
of habeas corpus in the District Court of 
the United States for the Northern Dis-
trict of California, asking that she be dis-
charged and restored to liberty. That peti-
tion was denied by the District Court in 
July, 1943, and an appeal was perfected to 
the Circuit Court of Appeals in August, 
1943. Shortly thereafter appellant was 
transferred from the Tule Lake Relocation 
Center to the Central Utah Relocation Cen-
ter located at Topaz, Utah, where she is 
presently detained. The certificate of 
questions of law was filed here on April 
22. 1944, and on May 8, 1944, we ordered 
the entire record to be certified to this 
Court. It does not appear that any re-
spondent was ever served with process or 
appeared in the proceedings. But the 
United States Attorney for the Northern 
District of California argued before the 
District Court that the petition should not 
be granted. And the Solicitor General ar-
gued the case here. 

The history of the evacuation of Japan-
ese aliens and citizens of Japanese ancestry 
from the Pacific coastal regions, following 
the. Japanese attack on our Naval Base at 
Pearl Harbor on December 7, 1941, and 
the declaration of war against Japan on 
December 8, 1941, 55 Stat. 795, 50 U.S.C.A. 
Appendix note preceding section 1, has 
been reviewed in Kiyoshi Hirabayashi v. 
United States, 320 U.S. 81, 63 S.Ct. 1375, 
87 L.Ed, 1774. it need be only briefly re-
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capitulated here. On February 19, 1942, 
the President promulgated Executive Or-
der No. 9066, 7 Fed.Reg. 1407. It recited 
that "the successful prosecution of the war 
requires every possible protection against 
espionage, and against sabotage to national-
defense material, national-defense prem-
ises, and national-defense utilities as de-
fined in Section 4, Act of April 20, 1918, 
40 Stat. 533, as amended by the Act of 
November 30, 1940, 54 Stat. 1220, and the 
Act of August 21, 1941, 55 Stat. 655 (U. 
S.C., Title 50, Sec. 104)." And it author-
ized and directed "the Secretary of War, 
and the Military Commanders whom he 
may from time to time designate, whenever 
he or any designated Commander deems 
such , action necessary or desirable, to pre-
scribe military areas in such places and 
of such extent as he or the appropriate 
Military Commander may determine, from 
which any or all persons may be excluded, 
and with respect to which, the right of any 
person to enter, remain in, or leave shall 
be subject to whatever restrictions the Sec-
retary of War or the appropriate Military 
Commander may impose in his discretion. 
The Secretary of War is hereby author-
ized to provide for residents, of any such 
area who are excluded therefrom, such 
transportation, food, shelter, and other ac-
commodations as may be necessary, in the 
judgment of the Secretary of War or the 
said Military Commander, and until other 
arrangements are made, to accomplish the 
purpose of this order." 

Lt. General J. L. De Witt, Military Com-
mander of the Western Defense Command, 
was designated to carry out the duties pre-
scribed by that Executive Order. On 
March 2, 1942, he promulgated Public 
Proclamation No. 1 (7 Fed.Reg. 2320) 
which recited that the entire Pacific Coast 
of the United States "by its geographical 
location is particularly subject to attack, 
to attempted invasion by the armed forces 
of nations with which the United States is 
now at war, and, in connection therewith, 
is subject to espionage and acts of sabo-
tage, thereby requiring the adoption of mil-
itary measures necessary to establish safe-
guards against such enemy operations." It 
designated certain Military Areas and 
Zones in the Western Defense Command 
and announced that ccrtain persons might 
subsequently be excluded from these areas. 

On March 16, 1942, General De Witt pro-
mulgated Public Proclamation No. 2 which 
contained similar recitals and designated 
further Military Areas and Zones. 7 Fed. 
Reg. 2405. 

On March 18, 1942, the President pro-
mulgated Executive Order No. 9102 which 
established in the Office for Emergency 
Management of the" Executive Office of the 
President the War Relocation Authority. 
7 Fed.Reg. 2165. It recited that it was 
made "in order to provide for the removal 
from designated areas of persons whose 
removal is necessary in the interests of na-
tional security." It provided for a Direc-
tor and authorized and directed him to 
"formulate and effectuate a program for 
the removal, from the areas designated 
from time to time by the Secretary of War 
or appropriate military commander under 
the authority of Executive Order No. 9066 
of February 19, 1942, of the persons or 
classes of persons designated under such 
Executive Order, and for their relocation, 
maintenance, and supervision." The Di-
rector was given the authority, among oth-
er things, to prescribe regulations necessa-
ry or desirable to promote effective execu-
tion of the program. 

Congress shortly enacted legislation which, 
as we pointed out in Kiyoshi Hirabayashi 
v. United States, supra, ratified and con-
firmed Executive Order No. 9066. See 320 
U.S. at pages 87-91, 63 S.Ct. at pages 
1379-1381, 87 L.Ed. 1774. It did so by the 
Act of March 21, 1942, 56 Stat. 173, 18 
U.S.C.A. § 97a, which provided: "That 
whoever shall enter, remain in, leave, or 
commit any act in any military area or 
military zone prescribed, under the author-
ity of an Executive order of the President, 
by the Secretary of War, or by any mili-
tary commander designated by the Secre-
tary of War, contrary to the restrictions 
applicable to any such area or zone or con-
trary to the order of the Secretary of War 
or any such military commander, shall, if 
it appears that he knew or should have 
known of the existence and extent of the 
restrictions or order and that his act was 
in violation thereof, be- guilty of a misde-
meanor and upon conviction shall be liable 
to a fine of not to exceed $5,000 or to im-
prisonment for riot more than one year, or 
both, for each offense." 
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Beginning on March 24, 1942, a series 
of 108 Civilian Exclusion Orders1 were 
issued by General De Witt pursuant to 
Public Proclamation Nos. 1 and 2. Ap-
pellant's exclusion was effected by Civilian 
Exclusion Order No. 52, dated May 7, 
1942. It ordered that "all persons of Japa-
nese ancestry, both alien and non-alien" be 
excluded from Sacramento, California,3 be-
ginning at noon on May 16, 1942. Appel-
lant was evacuated to the Sacramento As-
sembly Center-on May 15, 1942, and was 
transferred from there to the Tule Lake 
Relocation Center on June 19, 1942. 

On May 19, 1942, General De Witt pro-
mulgated Civilian Restrictive Order No. 1 
(8 Fed.Reg. 982) and on June 27, 1942, 
Public Proclamation No. 8. 7 Fed.Reg. 
8346. These prohibited evacuees from 
leaving Assembly Centers or Relocation 
Centers except pursuant to an authoriza-
tion from General De Witt's headquarters. 
Public Proclamation No. 8 recited that 
"the present situation within these military 

1 Civilian Exclusion Orders Nos. 1 to 
09 were ratified by General De Witt's 
Public Proclamation No. 7 of June S, 
1942 (7 Fed.Reg. 4498) and Nos. 100 to 
108 were ratified by Public Proclama-
tion No. 11 of August 18, 1942. 7 Fed. 
Reg. 6703. 

2 By Public Proclamation No. 4, dated 
March 27. 1942 (7 Fed.Reg. 2601) Gen-
eral De Witt had ordered that all per-
sons of Japanese ancestry who were 
within the limits of Military Area No. 1 
(which included the City of Sacramento) 
were prohibited "from leaving that area 
for any purpose until and to the extent 
that a future proclamation or order of 
this headquarters shall so permit or di-
rect." 

Prior to this Proclamation a system 
of voluntary migration had been in force 
under which 4,889 persons left the mili-
tary areas under their own arrange-
ments. Final Report, Japanese Evacua-
tion from the West Coast (1943), p. 
109. The following reasons are given 
for terminating that program: "Essen-
tially, the objective was twofold. First, 
it was to alleviate tension and prevent 
incidents involving violence between 
Japanese migrants and others. Second, 
it was to insure an orderly, supervised, 
and thoroughly controlled evacuation 
with adequate provision for the protec-
tion of the persons of evacuees as well 
as their property." Final Report, supra-, 
p. 105. 

areas requires as a matter of military ne-
cessity" tliat the evacuees be removed to 
"Relocation Centers for their relocation, 
maintenance and supervision", that those 
Relocation Centers be designated as War 
Relocation Project Areas, and that restric-
tions on the rights of the evacuees to en-
ter, remain in, or leave' such areas be pro-
mulgated. These restrictions were applica-
ble to the Relocation Centers within the 
Western Defense Command 3 and included 
both of those in which appellant has been 
confined—Tule Lake Relocation Center at 
Newell, California, and Central Utah Re-
location Center at Topaz, Utah. And Pub-
lic Proclamation No. 8 purported to make 
any person who was subject to its provi-
sions and who failed to conform to it liable 
to the penalties prescribed by the Act of 
March 21, 1942. 

By letter of August 11, 1942, General De 
Witt authorized the War Relocation Au-
thority 4 to issue permits for persons to 
leave these areas. By virtue of that dele-

3 Six War Relocation Centers and 
Project Areas were established within 
and four outside the Western Defense 
Command. See Final Report, supra, 
note 2, Part VI. Each one which was 
outside the Western Defense Command 
was designated as a military area by 
the Secretary of War in Public Procla-
mation No. WD1, dated August 13, 1942. 
That proclamation provided that all per-
sons of Japanese ancestry in those areas 
were required to remain there unless 
written authorization to leave was ob-
tained from the Secretary of War or 
the Director of the War Relocation Au-
thority. 7 Fed.Reg. 6593. It recited 
that the United States was subject to 
"espionage and acts of sabotage, there-
by requiring the adoption of military 
measures necessary to establish safe-
guards against such enemy operations 
emanating from within as well as from 
without the national boundaries." And 
it also pKrported to make any person 
who was: subject to its provisions and 
who failed to obey it liable to the penal-
ties prescribed by the Act of March 21, 
1942. 

4 The letter of August 11, 1942, is 
printed in the Final Report, supra, note 
2, p. 530. It recited that the delegation 
of authority was made pursuant to pro-
visions of Public Proclamation No. 8, 
dated .Tune 27, 1942. Later General De 
Witt described the supervision of Reloca-
tion Centers by the War Reloction Au-
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gation5 and the authority conferred by 
Executive Order No. 9102, the War Relo-
cation Authority was given control over 
the ingress and egress of evacuees from 
the Relocation Centers where Mitsuye En-
do was confined.® 

The program of the War Relocation 
Authority is said to have three main fea-
tures: (1) the maintenance of Relocation 
Centers as interim places of residence for 

thority as follows: "The initial problem 
was one of security—the security of the 
Pacific Coast. The problem was met 
by evacuation to Assembly Centers fol-
lowed by a transfer to Relocation Cen-
ters. The latter phase—construction, 
supply, equipment of Relocation Centers 
and the transfer of evacuees from As-
sembly to Relocation Centers had been 
accomplished by the Army. (While the 
Commanding General was made respon-
sible for this latter phase of the 
program, in so doing, he was accomplish-
ing a mission of the War Relocation Au-
thority rather than strictly an Army 
mission.) The second problem—national 
in scope—essentially a social-economic 
problem, was primarily for solution by 
the WTar Relocation Authority, an agen-
cy expressly created for that purpose." 
Final Report, supra, note 2, p. 246. 

On February 16, 1944, the President 
by Executive Order No. 9423, 50 U.S. 
C.A.Appendix, § 601 note, transferred 
the War Relocation Authority to the 
Department of the Interior. 9 Fed.Reg. 
1903. The Secretary of the Interior by 
Administrative Order No. 1922, dated 
February 16, 1944, authorized the Direc-
tor to perform under the Secretary's 
supervision and direction the functions 
transferred to the Department by Execu-
tive Order No. 9423. 

s And see the delegation of authority 
contained in the Secretary of War's 
Proclamation WD1 of August 13, 1942, 
supra, note 3, respecting Relocation Cen-
ters outside the Western Defense Com-
mand. 

6 The Commanding General retained 
exclusive jurisdiction over the release 
of evacuees for the purpose of employ-
ment, resettlement, or residence within 
Military Area No. 1 and the California 
portion of Military Area No. 2. See 
Final Report, supra, note 2, p. 242. As 
to the Relocation Centers situated with-
in the evacuated Zone, the Commanding 
General regulated "the conditions of 
travel and movement through the area." 
Id. 

evacuees; (2) the segregation of loyal 
from disloyal evacuees; (3) the continued 
detention of the disloyal and so far as pos-
sible the relocation of the loyal in selected 
communities.' In connection with the lat-
ter phase of its work the War Relocation 
Authority established a procedure for ob-
taining leave from Relocation Centers. 
That procedure, so far as indefinite leave 8 

is concerned, presently provides9 as fol-
lows : 

"The Commanding General recognized 
fully that one of the principal responsibil-
ities of War Relocation Authority was 
properly to control ingress and egress 
at Relocation Centers. The exercise of 
such control by Army authorities would 
have been tantamount to administering 
the Centers themselves. While the Com-
manding General retained exclusive con-
trol to regulate and prohibit the entry 
or movement of any Japanese in the 
evacuated areas, he delegated fully the 
authority and responsibility to determine 
entry to and departure from the Center 
proper." Id. 

7 The functioning of Relocation Centers 
is described in the Final Report, supra 
note 2, Part VI and in Segregation of 
Loyal and Disloyal Japanese in Reloca-
tion Centers, Sen. Doc. No. 96, 78th 
Cong., 1st Sess.. pp. 4-25. 

8 Provision was also made for group-
leave (or seasonal-work leave) and short 
term leave not to exceed 60 days. See 
Sen. Doc. No. 96, supra, note P- 17. 

9 The first leave procedure was con-
tained in Administrative Instruction No. 
22, dated July 20, 1942. It provided in 
short that any citizen of Japanese an-
cestry who had never resided or been 
educated in Japan could apply for a per-
mit to leave the Relocation Center if 
he could show that he had a specific job 
opportunity at a designated place out-
side the Relocation Center and outside 
the Western Defense Command. Every 
permittee was said to remain in the 
"constructive custody" of the military 
commander in whose jurisdiction the 
Relocation Center was located. The per-
mit could be revoked by the Director and 
the permittee required to return to the 
Relocation Center if the Director found 
that the revocation was necessary "in 
the public interest". The Regulations 
of September 26, 1942, provided more 
detailed procedures for obtaining leave. 
See 7 Fed.Reg. 7656. Administrative In-
struction No. '22 was revised November 
6, 1942. It was superseded_ as a sup-
plement to the Regulations by the Hand-
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Application for leave clearance is re-
quired. An investigation of the applicant 
is made for the purpose of ascertaining 
"the probable effect upon the war program 
and upon the public peace and security of 
issuing indefinite leave" to the applicant.10 

The grant of leave clearance does not 
authorize departure from the Relocation 
("enter. Application for indefinite leave 
must also be made. Indefinite leave may 
be granted under 14 specified conditions.11 

For example, it may be granted (1) where 
the applicant proposes to accept an em-
ployment offer or an offer of support that 
has been investigated and approved by the 
Authority; or (2) where the applicant does 
not intend to work but has "adequate 
financial resources to take care, of himself" 
and a Relocation Officer has investigated 
and approved "public sentiment at his pro-
posed destination", or (3) where the ap-
plicant has made arrangements to live at a 
hotel or in a private home approved by a 
Relocation Officer while arranging for 
employment; or (4) where the applicant 
proposes to accept employment by a fed-

book of July 20, 1043. The Regulations 
of September 26, 1942 were revised .Tan-
nary 1. 1944. See 9 Fed.Reg. 154. 

l() Handbook, § 60.6.6. Nine factors 
are specified each of which is "regarded 
by intelligence agencies as sufficient to 
warrant a recommendation that leave 
clearance be denied "unless there is an 
adequate explanation". Sec. 60.10.2. 
These include, among others, a failure or 
refusal to swear unqualified allegience to 
the United States and to forswear any 
form of allegiance to the Japanese Em-
peror or any other foreign government, 
power, or organization; a request for 
repatriation or expatriation whether or 
not .subsequently retracted; military 
training in Japan; employment on 
Japanese naval vessels; three trips to 
Japan after the age of six, except in 
the case of seamen whose trips were 
confined to ports of call; an organizer, 
agent, member, or contributor to speci-
fied organizations which intelligence 
agencies consider subversive. 

i l Handbook, § 60.4.3. 
13 Id. 
13 Id. The War Relocation Authority 

also recommends communities in which 
an evacuee will be accepted, renders aid 
in finding employment opportunities, and 
provides cash grants, if needed, to as-
sist the evacuee in reaching a specified 
destination and in becoming established 

eral or local governmental agency; or (5) 
where the applicant is going to live with 
designated classes of relatives. 

But even if an applicant meets those re-
quirements, no leave will issue when the 
proposed place of residence or employment 
is within a locality where it has been as-
certained that "community sentiment is un-
favorable" or when the applicant plans to 
go to an area which has been closed by the 
Authority to the issuance of indefinite 
leave.1® Nor will such leave issue if the 
area where the applicant plans to reside or 
work is one which has not been cleared for 
relocation.13 Moreover, the applicant 
agrees to give the Authority prompt notice 
of any change of employment or residence. 
And the indefinite leave which is granted 
does not permit entry into a prohibited 
military area, including those from which 
these people were evacuated.14 

Mitsuye Endo made application for leave 
clearance on February 19, 1943, after the 
petition was filed in the District Cour*. 
Leave clearance15 was granted her on Au-

there. The Authority has established 
eight area offices and twenty-six district 
offices to help carry out the relocation 
program. 

i l Sec. 60.4.8 of the Handbook pro-
vides: "Before any indefinite leave per-
mitting any entry into or travel in a 
prohibited military area may issue, a 
written pass or authorization shall be 
procured for the applicant from the ap-
propriate military authorities and an es-
cort shall be provided if required by 
the military authorities, Such pass or 
authorization may be procured through 
the Assistant Director in San Francisco, 
or in the case of the Manzanar Reloca-
tion Center through the commanding offi-
cer of the military police at the center 
to the extent authorized by the Western 
Defense Command." 

is The leave clearance stated that it did 
not authorize departure from the Reloca-
tion Center. It added: "You are eligible 
for indefinite leave for the purpose of em-
ployment or residence in the Eastern De-
fense Command as well as in other areas; 
provided the provisions of Administrative 
Instruction No. 22, Rev., are otherwise 
complied with. The Provost Marshal Gen-
eral's Dept. of the War Department has 
determined that you, Endo Mitsuye are 
not at this time eligible for employment 
in plants and facilities vital to the war 
effort." 
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gust 16, 1943. But she made no application 
for indefinite leave.16 

Her petition for a writ of habeas corpus 
alleges that she is a loyal and law-abiding 
citizen of the United States, that no charge 
has been made against her, that she is being 
unlawfully detained, and that she is con-
fined in the Relocation Center under armed 
guard and held there against her will. 

It is conceded by the Department of Jus-
tice and by the War Relocation Authority 
that appellant is a loyal and law-abiding 
citizen. They make no claim that she is 
detained on any charge or that she is even 
suspected of disloyalty. Moreover, they do 
not contend that she may be held any long-
er in the Relocation Center. They concede 
that it is beyond the power of the War 
Relocation Authority to detain citizens 
against whom no charges of disloyalty or 
subversiveness have been made for a period 
longer than that necessary to separate the 
loyal from the disloyal and to provide the 
necessary guidance for relocation. But 
they maintain that detention for an addi-
tional period after leave clearance has been 
granted is an essential step in the evacua-
tion program. Reliance for that conclusion 
is placed on the following circumstances. 

When compulsory evacuation from the 
West Coast was decided upon, plans for 
taking care of the evacuees after their de-
tention in the Assembly Centers, to which 
they were initially removed, remained to be 
determined. On April 7, 1942, the Director 
of the Authority held a conference in Salt 
Lake City with various state and federal 
officials including the Governors of the in-
ter-mountain states. "Strong opposition 
was expressed to any type of unsupervised 

16 The form of a citizen's indefinite leave 
is as follows: 

"This is to certify that a 
United States citizen, who has submitted 
to me sufficient proof of such citizenship, 
residing within Relocation 
Area, is allowed to leave such area on 

1 9 . . , and subject to the 
terms of the regulations of the War Relo-
cation Authority relating to the issuartce 
of leave for departure from a relocation 
area and subject to restrictions ordered 
by the United States Army, and subject 
to any special conditions or restrictions set 
forth on the reverse side hereof, to enjoy 
leave of indefinite duration." 

One of the grounds given by the District 

relocation and some of the Governors re-
fused to be responsible for maintenance of 
law and order unless evacuees brought into 
their States wrere kept under constant 
military surveillance."17 Sen. Doc. No. 96, 
supra, note 7, p. 4. As stated by General 
De Witt in his report to the Chief of Staff: 
"Essentially, military necessity required 
only that the Japanese population be re-
moved from the coastal area and dispersed 
in the interior, where the danger of action 
in concert during any attempted enemy 
raids along the coast, or in advance thereof 
as preparation for a full scale attack, would 
be eliminated. That the evacuation pro-
gram necessarily and ultimately developed 
into one of complete Federal supervision, 
was due primarily to the fact that the in-
terior states would not accept an uncon-
trolled Japanese migration." Final Report, 
supra, note 2, pp. 43-44. The Authority 
thereupon abandoned plans for assisting 
groups of evacuees in private colonization 
and temporarily put to one side plans for 
aiding the evacuees in obtaining private 
employment.18 As an alternative the Au-
thority "concentrated on establishment of 
Government-operated centers with suffi-
cient capacity and facilities to accommo-
date the entire evacuee population." Sen. 
Doc. No. 96, supra, note 7, p. 4. Accord-
ingly, it undertook to care for the basic 
needs of these people in the Relocation 
Centers, to promote as rapidly as possible 
the permanent resettlement of as many as 
possible in normal communities, and to pro-
vide indefinitely for those left at the Relo-
cation Centers. An effort was made to 
segregate the loyal evacrtees from the 
others. The leave program which we have 
discussed was put into operation and the 
resettlement program commenced.19 

Court for denial of the petition for writ of 
habeas corpus was the failure of appellant 
to exhaust her administrative remedies. 
The Solicitor General and the War Reloca-
tion Authority do not invoke that rule 
here, since the issue which appellant poses 
is the validity of the regulations under 
which the administrative remedy is pre- . 
scribed. 

IT Cf. the account of the meeting by Gen-
eral De Witt in the Final Report, supra, 
note 2, pp. 243-244. 

18 And see the Fourth Interim Report 
of the Tolan Committee, H. R. Rep. No. 
2124, 77th Cong., 2d Sess., p. IS. 

19 There were 108,503 evacuees trans-
ferred to Relocation Centers. Final Re-
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It is argued that such a planned and or-
derly relocation was essential to the suc-
cess of the evacuation program; that but 
for such supervision there might have been 
a dangerously disorderly migration of un-
wanted people to unprepared communities; 
that unsupervised evacuation might have 
resulted in hardship and disorder; that the 
success of the evacuation program was 
thought to require the knowledge that the 
federal government was maintaining con-
trol over the evacuated population except 
as the release of individuals could be effect-
ed consistently with their own peace and 
well-being and that of the nation; that al-
though community hostility towards the 
evacuees has diminished, it has not disap-
peared and the continuing control of the 
Authority over the relocation process is 
essential to the success of the evacuation 
program. It is argued that supervised re-
location, as the chosen method of terminat-
ing the evacuation, is the final step in the 
entire process and is a consequence of 
the first step taken. It is conceded that 
appellant's detention pending compliance 
with the leave regulations is not directly 
connected with the prevention of espionage 
and sabotage at the present time. But it 
is argued that Executive Order No. 9102 
confers power to make regulations neces-
sary and proper for controlling situations 
created by the exercise of the powers ex-
pressly conferred for protection against 
espionage and sabotage. The leave regula-
tions are said to fall within that category. 

[1,2] First. We are of the view that 
Mitsuye Endo should be given her liberty. 
In reaching that* conclusion we do not come 
to the underlying constitutional issues 
which have been argued. For we conclude 
that, whatever power the War Relocation 
Authority may have to detain other classes 
of citizens, it has no authority to subject 

port, supra, note 2, p. 279. As of July 
29, 1944, there were 28,911 on indefinite 
leave and 61,002 in the Relocation Centers 
other than Tule Lake. It was sought to 
assemble at Tule Lake those whose dis-
loyalty was deemed to he-established and 
those who persisted in a refusal to say 
they would be willing to serve in the armed 
forces of the United States on combat duty 
wherever ordered and to swear unqualified 
allegiance to the United States and for-
swear any form of allegiance to the Jap-
anese Emperor or any other foreign gov-

citizens who are concededly loyal to its 
leave procedure. 

[3] It should be noted at the outset that 
we do not have here a question such as was 
presented in Ex parte Milligan, 4 Wall. 2, 
18 L.Ed. 281, or in Ex parte Quirin, 317 
U.S. 1, 63 S.Ct. 2, 87 L.Ed. 3, where the 
jurisdiction of military tribunals to try 
persons according to the law of war was 
challenged in habeas corpus proceedings. 
Mitsuye Endo is detained by a civilian 
agency, the War Relocation Authority, not 
by the military. Moreover, the evacuation 
program was not left exclusively to the 
military; the Authority was given a large 
measure of responsibility for its execution 
and Congress made its enforcement subject 
to civil penalties by the Act of March 21, 
1942. Accordingly, no questions of mili-
tary law are involved. 

Such power of detention as the Authority 
has stems from Executive Order No. 9066. 
That order is the source of the authority 20 

delegated by General De Witt in his letter 
of August 11, 1942. And Executive Order 
No. 9102 which created the War Reloca-
tion Authority purported to do no more 
than to implement the program authorized 
by Executive Order No. 9066. 

[4, 5] We approach the construction of 
Executive Order No. 9066 as- we would 
approach the construction of legislation in 
this field. That Executive Order must in-
deed be considered along with the Act of 
March 21, 1942, which ratified and con-
firmed it (Kiyoshi Hirabayashi v. United 
States, supra, 320 U.S. at pages 87-91, 63 S. 
Ct. at pages 1379-1381, 87 L.Ed. 1774) as 
the Order and the statute together laid such 
basis as there :is for participation by civil 
agencies of the federal government in the 
evacuation program. Broad powers fre-
quently granted to the President or other 
executive officers by Congress so that they 

erament, power or organization. This 
group, together with minor children, to-
taled 18,684 on July 29, 1944. And see 
Hearings, Subcommittee on the National 
War Agencies Appropriation Bill for 1945, 
p. 611. 

so Insofar as Public Proclamation No. 
W D 1, dated August 13, 1942, supra, note 
3. might be deemed relevant, it is not ap-
plicable here since the Relocation Centers 
with which we are, presently concerned 
were within the Western Defense Com-
mand. 
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may deal with the exigencies of war time 
problems have been sustained.21 And the 
Constitution when it committed to the Ex-
ecutive and to Congress the exercise of the 
war power necessarily gave them wide 
scope for the exercise of judgment and dis-
cretion so that war might be waged effec-
tively and successfully. Kiyoshi Hirabay-
ashi v. United States, supra, 320 U.S. "at 
page 93, 63 S.Ct. at page 1382, 87 L.Ed. 1774. 
At the same time, however, the ConStitu-
tion is as specific in its enumeration of 
many of the civil rights of the individual 
as it is in its enumeration of the powers 
of his government. Thus it has prescribed 
procedural safeguards surrounding the ar-
rest, detention and conviction of individu-
als. Some of these are contained in the 
Sixth Amendment, compliance with which 
is essential if convictions are to be sus-
tained. Tot v. United States, 319 U.S. 463, 
63 S.Ct. 1241, 87 L.Ed. 1519. And the 
Fifth Amendment provides that no person 
shall be deprived of liberty (as well as life 
or property) without due, process of law. 
Moreover, as a further safeguard against 
invasion of the basic civil rights of the 
individual it is provided in Art. I, Sec. 9 of 
the Constitution that "The Privilege of the 
Writ of Habeas Corpus shall not be sus-
pended, unless when in Cases of Rebellion 
or Invasion the public Safety may require 
it." See Ex parte Milligan, supra. 

[6-10] We mention these constitutional 
provisions not to stir the constitutional is-
sues which have been argued at the bar 
but to indicate the approach which we 
think should be made to an Act of Con-
gress or an order of the Chief Executive 
that touches the sensitive area of rights 
specifically guaranteed by the Constitution. 
This Court has quite consistently given a 

narrower scope for the operation of the 
presumption of constitutionality when leg-
islation appeared on its face to violate a 
specific prohibition of the Constitution.23 

We have likewise favored that interpre-
tation of legislation which gives it the 
greater chance of surviving the test of 
constitutionality.23 Those analogies are 
suggestive here. We must assume that 
the Chief Executive and members of Con-
gress, as well as the courts, are sensitive 
to and respectful of the liberties of the 
citizen. In interpreting a war-time meas-
ure we must assume that their purpose 
was to allow for the greatest possible ac-
commodation between those liberties and 
the exigencies of war. We must assume, 
when asked to find implied powers in a 
grant of legislative or executive authority, 
that the law makers intended to place, no 
greater restraint on the citizen than was 
clearly and unmistakably indicated by the 
language they used. 

[11] The Act of March 21, 1942, was 
a war measure. The House Report (II. 
Rep. No. 1906, 77th Cong., 2d Sess., p. 2) 
stated, "The necessity for this legislation 
arose from the fact that the safe conduct 
of the war requires the fullest possible 
protection against either espionage or sabo-
tage to national defense material, national 
defense premises, and national defense 
utilities." That was the precise purpose of 
Executive Order No. 9066, for, as we 
have seen, it gave as the reason for the ex-
clusion of persons from prescribed mili-
tary areas the protection of such property 
"against espionage and against sabotage." 
And Executive Order No. 9102 which es-
tablished the War Relocation Authority 
did so, as we have noted, "in order to pro-
vide for the removal from designated areas 

21 See, for example, United States v. 
Chemical Foundation, 272 U.S. 1. 12, 47 
S.Ct. 1, 5, 71 L.Ed. 131; United States 
v. Curtiss-Wright Export Corp.. 299 U.S. 
304, 57 S.Ct. 216, 81 L.Ed. 255; Yakus 
v. United States, 321 U.S. 414, 64 S.Ct. 
660; Bowles v. Willingham, 321 U.S. 503, 
64 S.Ct. 641. 

22 Stromberg v. California, 283 U.S. 359, 
51 S.Ct. 532, 75 L.Ed. 1117. 73 A.L.R. 
1484; Lovell v. Griffin. 303 U.S. 444, 58 
S.Ct. 666, 82 L.Ed. 949; Hague v. Com-
mittee for Industrial Organization, 307 
U.S. 496. 59 S.Ct: 954, 83 L.Ed. 1423; 
Schneider v. State, 308 U.S. 147, 60 S.Ct. 
146, 84 L.Ed. 155; Cantwell v. Coanecti-
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cut, 310 U.S. 296. 60 S.Ct. 900, 84 L.Ed. 
1213, 128 A.L.R. 1352. 

23 United States v. Shreveport Grain & 
Elevator Co., 287 U.S. 77, 82. 53 S.Ct 
42. 43, 77 L.Ed. 175 ; Interstate Commerce 
Commission v. Oregon-Washington R. & 
N. Co., 2S8 U.S. 14, 40, 53 S.Ct 266. 274, 
77 L.Ed. 588; Ashwander v. Tennessee 
Valley Authority, 297 U.S. 288, 34S. 56 S. 
Ct. 466, 483, 80 L.Ed. 688; National La-
bor Relations Board v. Jones & Laugh-
lin Steel Corp., 301 U.S. 1, 30, 57 S.Ct. 
615, 621, 81 L.Ed. 893, 108 A.L.R. 1352 ; 
Anniston Mfg. Co. v. Davis, 301 U.S. 337. 
351. 352, 57 S.Ct. 816, 822, 823, SI L.Ed. 
1143. 
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Of persons whose removal is necessary in 
the interests of national security." The 
purpose and objective of the Act and of 
these orders are plain. Their single aim 
was the protection of the war effort against 
espionage and sabotage. It is in light of 
that one objective that the powers con-
ferred by the orders must be construed. 

Neither the Act nor the orders use the 
language of detention. The Act says that 
no one shall "enter, remain in leave, or 
commit any act" in the prescribed military 
areas contrary to the applicable restric-
tions. Executive .Order No. 9066 subjects 
the right of any person "to enter, remain 
in, or* leave" those prescribed areas to such 
restrictions as the military may impose. 
And apart from those restrictions the Sec-
retary of War is only given authority to 
afford the evacuees "transportation, food, 
shelter, and other accommodations." Ex-
ecutive Order No. 9102 authorizes and di-
rects the War Relocation Authority "to 
formulatfe and effectuate a program for 
the removal", of the persons covered by 
Executive Order No. 9066. from the pre-
scribed military areas and "for their re-
location, maintenance, and supervision." 
And power is given the Authority to make 
regulations "necessary or desirable to pro-
mote effective execution of such program." 
Moreover, unlike the case of curfew regu-
lations (Kiyoshi Hirabayashi v. United 
States, supra), the legislative history of 
the Act of March 21, 1942, is silent on de-
tention. And that silence may have spe-
cial significance in view of the fact that de-
tention in Relocation Centers was no part 
Of . the original program of evacuation but 
developed later to meet . what seemed to 
the officials in charge to. be mounting hos-
tility to the evacuees on the part of the 
communities where they sought to go. 

We do not mean to imply that detention 
in connection with no phase of the evacu-
ation program would be lawful. The fact 
that the Act and the orders are silent on 
detention does not of course mean that any 
power to detain is lacking. Some such 
power might indeed be necessary to the 
successful operation of the evacuation 
program. At least we may so assume. 
Moreover, we may assume for the pur-
poses of this case that initial detention in 
Relocation Centers was authorized. But 
we stress the silence of the legislative his-

\ 

tory and of the Act and the Executive Or-
ders on the power to detain to emphasize 
that any such authority which exists must 
be implied. If there is to be. the. greatest 
possible accommodation of the liberties of 
the citizen with this war measure, ally such 
implied power must be narrowly confined 
to the precise purpose of the evacuation 
program. 

[12] A citizen who is concededly loyal 
presents no problem of espionage or sa-
botage. Loyalty is a matter of the heart 
and mind not of race, creed, or color. He 
who is loyal is by definition not a spy or a 
saboteur. When the power to detain is 
derived from the power to protect the war 
effort against espionage and sabotage, de-
tention which has no relationship to that 
objective is unauthorized. 

[13] Nor may the power to detain an 
admittedly loyal citizen or to grant him a 
conditional release be implied as a useful 
or convenient step in the evacuation pro-
gram, whatever authority might be implied 
in case of those whose loyalty was not con-
ceded or established. If we assume (as 
we do) that the original evacuation was 
justified, its lawful character was derived 
from the fact that it was an espionage and 
sabotage measure, not that there was com-
munity hostility to this group of American 
citizens. The evacuation program rested 
explicitly on the former ground not on the 
latter as the underlying legislation shows. 
The authority to detain a citizen or to 
grant him a conditional release as protec-
tion against espionage or sabotage is ex-
hausted at least when his loyalty is con-
ceded. If- we held that the authority to 
detain continued thereafter, we would 
transform an espionage or sabotage meas-
ure into something else. That was not 
done by Executive Order No. 9066 or by 
the Act of March 21, 1942, which ratified 
it. What they did not do we cannot do. 
Detention which furthered the campaign 
against espionage and sabotage would be 
one thing. But detention which has no re-
lationship to that campaign is of a distinct 
character. Community hostility even to 
loyal evacuees may have been (and per-
haps still is) a serious problem. But "if 
authority for their custody and supervision 
is to be sought on that ground, the Act of 
March 21, 1942, Executive Order No. 9066, 
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and Executive Order No. 9102, offer no 
support. And none other is advanced.24 

To read them that broadly would be to as-
sume that the Congress and the President 
intended that this discriminatory action 
should be taken against these people whol-
ly on account of their ancestry even though 
the government conceded their loyalty \o 
this.country. We cannot make such an as-
sumption. As the President has said of 
these loyal citizens: "Americans of [ap-
anese ancestry, like those of many other 
ancestries, have shown that they can, and 
want to, accept our institutions" and work 
loyally with the rest of us, making their 
own valuable contribution to the national 
wealth and well-being. In vindication of 
the very ideals for which we are fighting 
this war it is important to us to maintain 
a frigh standard of fair, considerate, and 
equal treatment for the people of' this 
minority as of all other minorities." Sen. 
Doc. No. 96, supra, note 7, p. 2. 

Mitsuye Endo is entitled to an uncondi-
tional release by th? War Relocation Au-
thority. 

Second. The question remains whether 

ft is argued, to be sure, tliat there has 
been Congressional ratification of the de-
tention of loyal evacuees under the leave 
regulations of the Authority through the 
appropriation of suras for the expenses of 
the Authority. 57 Stat. 533, P.L. ]:jo, 
78th Cong., 1st Sess., approved July 12, 
1943 and P.L. 372. 78th Cong., 2d Sess.,' 
approved June 28, 1944, 5S Stat. 533. 545. 
It is pointed out that the regulations and 
procedures of the Authority were disclosed 
in reports to the Congress and in Congres-
sional hearings. See. for example, Sen. 
Doc. No. 96. supra, note 7 : Report and 
Minority Views of the Special Committee 
on Un-American Activities on Japanese 
War Relocation Centers, H. Rep. No. 717, 
78th Cong., 1st Sess., pp. 23-26; Hear-
ings, Subcommittee of the Senate Mili-
tary Affairs Committee on S. 444, 78th 
Cong., 1st Sess., pp. 45-46; Japanese War 
Relocation Centers. Subcommittee Report 
on S. 444 and S. 101 and 111, 78th Cong., 
1st Sess.. pp. 4 -5 et seq. And it is shown 
that the leave program of the Authority 
was mentioned both in the House and Sen-
ate committee hearings on -the 1944 Ap-
propriation Act (Hearings, Subcommittee 
of the House Committee on Appropria-
tions; National War Agencies Abpropria-

the District Court has jurisdiction to grant 
the writ of habeas corpus because of the 
fact that while the case was pending in the 
Circuit Court of Appeals appellant was 
moved from the Title Lake Relocation Cen-
ter in the Northern District of Califor-
nia where she was originally detained to 
the Central Utah Relocation Center in a 
different district and circuit. 

[14] That question is not colored by 
any purpose to effectuate a removal in 
evasion of the habeas corpus proceedings. 
It appears that appellant's removal to Utah 
was part of a general segregation program 
involving many of these people and' was 
m no way related to this pending case. 
Moreover, there is no suggestion that there 
is no one within the jurisdiction of the Dis-
trict Court who is responsible for the de-
tention of appellant and who would be an 
appropriate respondent. We are indeed 
advised by the Acting Secretary of the In-
terior '23 that if the writ issues and is di-
rected to the Secretary of the Interior or 
any official ef the War Relocation Author-
ity (including an assistant director whose 
office is at San Francisco, which is in the 
jurisdiction of the District Court), the cor-

tion Rill f,„. 1944. 78th Cong., 1st Sess 
PP. 698, 699, 710; Hearings of the Sen-
ate Subcommittee on Appropriations. Na-
tional War Agencies Appropriation Rill 
for 1944, 78th Cong., 1st Sess., p. 382) 
and on the floor of the House prior to pas-
SilS,o ° f t h e 1 0 4 4 A c t - 8 9 Cong. Rec. p. 
5983-5985. Congress may of course do bv 
ratification what it might have authorized. 
Swayne & Hoyt. Ltd.. v. United States 
300 U.S. 297. 301, 302, 57 S.Ct. 478, 479, 
480, 81 L.Ed. 659. And ratification may 
be effected through appropriation acts. Is-
brandtsen-Mofler Co. v. United States. 300 
U.S. 139, 147, 57 S.Ct. 407, 411, 81 L.Ed. 
562; Brooks v. Dewar, 313 U.S. 354, 
361, 61 S.Ct. 979. 982, 85 L.Ed. 399. But 
the appropriation must plainly show a 
purpose to bestow the precise authority 
which is claimed. We can hardly deduce 
such a purpose here where a lump ap-
propriation was made for the overall pro-
gram of the Authority and no sums were 
earmarked for the single phase of the 
total program which is here involved. 
Congress may support the effort to take 
care of these evacuees without ratifying ev-
ery phase of the program. 

?-~> In a letter dated October 13. 1944 td 
"the Solicitor General and filed here. 
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pus of appellant will be produced and the 
court's order complied with in all respects. 
Thus it would seem that the case is not 
moot. 

In United States ex rel. Innes v. Crystal, 
319 U.S. 755, 63 S.Ct. 1164, 87 L.Ed. 1708, 
the relator challenged a judgment of court 
martial by habeas corpus. The District 
Court denied his petition and the Circuit 
Court of Appeals affirmed that order. Aft-
ar that decision and before his'petition for 
certiorari was filed here, he was removed 
from the custody of the Army to a federal 
penitentiary in a different district and cir-
cuit. The sole respondent was the com-
manding officer. Only an order directed to 
the warden of the penitentiary could effec-
tuate his discharge and the warden as well 
as the prisoner was outside the territorial 
jurisdiction of the District Court. We 
therefore held the cause moot. There is no 
comparable situation here. 

[15,16] The fact that no respondent 
was ever served with process or appeared 
in the proceedings is not important. The 
United States resists the issuance of a writ. 
A cause exists in that state of the proceed-
ings and an appeal lies from denial of a 
writ without the appearance of a respond-
ent. Ex parte Milligan, supra, 4 Wall, at 
page 112, 18 L.Ed. 281; Ex parte Quirin, 
317 U.S. 1, 24, 63 S.Ct. 2, 9, 87 L.Ed. 3. 

Hence, so far as presently appears, the 
cause is not moot and the District Court 
has jurisdiction to act unless the physical 
presence of appellant in that district is es-
sential. 

We need not decide whether the presence 
of the person detained within the territori-
al jurisdiction of the District Court is pre-
requisite to filing a petition for a writ of 
habeas corpus. See In re Boles, 8 Cir., 48 
F. 75; Ex parte Gouyet, D. C., 175 F. 230, 

" 233; United States v. Day, 3 Cir., 50 F.2d 
816, 817; United States v. Schlotfeldt, 7 
Cir., 136 F.2d 935, 940. But see Tippitt v. 

Wood, 70 U.S.App.D.C. 332, 140 F.2d 689, 
693. We only hold that the District Court 
acquired jurisdiction in this case and that 
the removal of Mitsuye Endo did not cause 
it to lose jurisdiction where a person in 
whose custody she is remains within the 
district. 

[17] There are expressions in some of 
the cases which indicate that the place of 
confinement must be within the court's ter-
ritorial jurisdiction in order to enable it to 
issue the writ. See In re Boles, supra, 48 
F. at page 76; Ex parte Gouyet, supra; 
United States v. Day, supra; United 
States v. Schlotfeldt, supra. But we are of 
the view that the court may. act if there is 
a respondent within reach of its process 
who has custody of the petitioner. As 
Tudge Cooley stated in Matter of Jackson, 
15 Mich. 417, 439, 440: "The important 
fact to be observed in regard to the mode 
of procedure upon this writ is, that it- is di-
rected to, and served upon, not the person 
confined, but his jailer. It does not reach 
the former except through the latter. The 
officer or person who ferves it does not 
unbar the prison doors, and sefethe prisoner 
free, but the-court relieves him by compel-
ling the oppressor to release his constraint. 
The whole force of the writ is spent upon 
the respondent." And see United States v. 
Davis, Fed.Cas.No.14,926, 5 Cranch C.C. 
622; Ex parte Fong Yim, D.C., 134 F. 
938; Ex parte Ng Quong Ming, D.C., 135 
F. 378, 379; Sanders v. Allen, 69 App.D. 
C. 307, 100 F.2d 717, 719; Rivers v. Mitch-
ell, 57 Iowa 193, 195, 10 N.W. 626; People 
v. New York Juvenile Asylum, 57 App. 
Div. 383, 384, 68 N.Y.S. 279; People v. 
New York Asylum, 58 App.Div. 133, 134, 
68 N.Y.S. 656. The statute upon which 
the jurisdiction of the District Court in 
habeas corpus proceedings rests (Rev. 
Stat. § 752, 28 U.S.C. § 452, 28 U.S.C.A. § 
452) gives it power "to grant writs of ha-
beas corpus for the purpose of an inquiry 
into the cause of restraint of liberty."86 

28 The entire section provides: "The 
several justices of the Supreme Court and 
the several judges of the circuit courts of 
appeal and of the district courts, within 
their respective jurisdictions, shall have 
power to grant writs of habeas corpus 
for the purpose of-an inquiry into the cause 
of restraint of liberty. A circuit judge 
shall ha\ie the same power to grant writs 

or habeas corpus within his circuit that a 
district judge has within his district; and 
the Order of the circuit judge shall be en-
tered in the records of the district court 
of the district wherein the restraint com-
plained of ife had." The last clause was 
added by § 6 of the Act of February 13, 
1925, 43 Stat. 940. But we find no indi-
cation that it was added to change the 
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That objective may be in no way impaired 
or defeated by the removal of the prisoner 
from the territorial jurisdiction of the 
District Court. That end may be served 
and the decree of the court made effective 
if a respondent who has custody of the 
prisoner is within reach of the court's 
process even though the prisoner has been 
removed from the district since the suit 
was begun.';" 

The judgment is reversed and the cause 
is remanded to the District Court for pro-
ceedings in conformity with this opinion. 

Reversed. 

Mr. Justice MURPHY, concurring. 
I join in the opinion of the Court, but 

I am of the view that detention in Reloca-
tion Centers of persons of Japanese an-
cestry regardless of loyalty is not only un-
authorized by Congress or the Executive 
but is another example of the unconstitu-
tional resort to racism inherent in the en-
tire evacuation program. As stated more 
fully in my dissenting opinion in Fred 
Toyosaburo Korematsu v. United States, 
323 U.S. , 65 S.Ct. 193, racial discrimi-
nation of this nature bears no reasonable 
relation to military necessity and is utterly 
foreign to the ideals and traditions of the 
American people. 

Moreover, the Court holds that Mitsuye 
Endo is entitled to an unconditional release 
by the War Relocation Authority. It 
appears that Miss Endo desires to return 
to Sacramento, California, from which 
Public Proclamations Nos. 7 and 11, as 
well as Civilian Exclusion Order No. 52, 
still exclude her. And it would seem to me 
that the "unconditional" release to be given 
Miss Endo necessarily implies "the right to 
pass freely from state to state," including 
the right to move freely into California. 
Twining v. New Jersev, 211 U.S. 78, 97, 29 
S.Ct. 14, 19, 53 L.Ed. 97; Crandall v. 
Nevada, 6 Wall. 35, 18 L.Ed. 744. If, as I 
believe, the military orders excluding her 
from California were invalid at the time 

they were issued, they are increasingly ob-
jectionable at this late date, when the 
threat of invasion of the Pacific Coast and 
the fears of sabotage and espionage have 
greatly diminished. For the Government 
to suggest under these circumstances that 
the presence of Japanese blood in a loyal 
American citizen might be enough to war-
rant her exclusion from a place where she 
would otherwise have a right to go is a 
position I cannot sanction. 

Mr. Justice ROBERTS. 
I concur in the result but I cannot agree 

with the reasons stated in the opinion of 
the court for reaching} that result. 

As in Fred Toyosaburo Korematsu v. 
United States, 323 U.S. , 65 S.Ct. 193, 
the court endeavors to avoid constitutional 
issues which are necessarily involved. The 
opinion, at great length, attempts to show 
that neither the executive nor the legisla-
tive arm of -the Government authorized the 
detention of theVelator. 

1. With respect to the executive, it is 
said that none of the executive orders in 
question specifically referred to detention 
and the court should not imply any au-
thorization of it. This seems to me to 
ignore patent facts. As the opinion dis-
closes, the executive branch of the Govern-
ment not only was aware of what was 
being done but in fact that which was done 
was formulated in regulations and in a so-
called handbook open to the public. I had 
supposed that where thus overtly and 
avowedly a department of the Government 
adopts a course of action under a series of 
official regulations the presumption is that, 
in this way, the department asserts its be-
lief in the legality and validity of what it 
is doing. I think it inadmissible to suggest 
that some inferior public servant exceeded 
the authority granted by executive order in 
this case. Such a basis of decision will ren-
der easy the evasion of law and the vio-
lation of constitutional rights, for when 
conduct is called in question the obvious 

scope of jurisdiction in habeas corpus pro-
ceedings. On its face it is no more than 
a recording.requirement, 

37 Cf, Rule 45(1) of this Court, 28 U S , 

C.A. following section 354, which provides: 
"Pending review of a decision refusing a 
writ of habeas corpus, the custody of the 
prisoner- shall not be disturbed." 
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response will be that, however much the 
superior executive officials knew, under-
stood, and approved the conduct of their 
subordinates, those subordinates in fact 
lacked a definite mandate, so to act. It is 
to hide one's head in the sand to assert that 
the detention of relator resulted from an 
excess of authority by subordinate officials. 

2. As the opinion states, the Act of 
March 21, 1942, said nothing of detention 
or imprisonment, nor did Executive Order 
No. 9066 of date February 19, 1942, but I 
cannot agree that when Congress made ap-
propriations to the Relocation Authority, 
having before it the reports, the testimony 
at committee hearings, and the full details 
of the procedure of the Relocation Au-
thority was exposed in Government pub-
lications, these appropriations were not a 
ratification and an authorization of what 
was being done. The cases cited m foot-
note No. 24 of the opinion do not justify 
any such conclusion. Tfae decision now 
adds an element never before thought es-
sential to congressional ratification, name-
ly, that if Congress is to ratify by appro-
priation any part of the programme of an 
executive agency the bill must include a_ 
specific item referring to that portion of 
the programme. In other words, the court 
will not assume that Congress ratified the 
procedure of the authorities in this case in 
thf absence of some such item as this m 
the appropriation bill:—"For the adminis-
tration of the conditional release and parole 
programme in force in relocation centers. 
In the light of the knowledge Congress 
had as to the details of the programme, I 
think the court is unjustified in straining 
to conclude that Congress did not mean to 
ratify what was being done. 

3 I conclude, therefore, that the court 
is squarely faced with a serious constitu-
tional question,—whether the relator's de-
tention violated the guarantees of the Bill 
of Rights of the federal Constitution and 
especially the guarantee of due process of 
law. There can be but one answer to that 
question. An admittedly loyal citizen has 
been deprived of her liberty for a period 
of years. Under the Constitution she 
should be free to come and go as she 
pleases. Instead, her liberty of motion and 
other innocent activities have been pro-
hibited and conditioned. She should be 
discharged. 

ORDER OF RAILWAY CONDUCTORS OF 
AMERICA et al. v. PENNSYLVANIA 

R. CO. et al. 

No. 200. 

Argued Nov. 15, 1944. 

Decided Dee. 11, 1944. 

Master and servant ©=15(112) 
Where bill sought cancellation of Na-

tional Mediation Boards bargaining repre-
sentative certification and an injunction 
against board action, a declaratory judg-
ment that plaintiff union was representative 
of road conductors notwithstanding board's 
contrary certification, an injunction to pre-
vent railroad from bargaining with certified 
representative, and an injunction against 
future acts of railroad coercive of road 
conductors in choosing a bargaining repre-
sentative, but election had been held, repre-
sentative chosen, and choice certified by 
board and all that bill did was to recite 
what railroad had done in advance of the 
election, and appeal had not been 'taken 
from order dismissing board from the case, 
no case was stated requiring the entry of 
injunction. Railway Labor Act § 2, subds. 
3, 9, 10, as amended, 45 U.S. C.A. § 152, 
subds. 3, 9, 10. 

On Writ of Certiorari to the United 
States Court of Appeals for the District of 
Columbia. ® 

Suit for a declaratory judgment and for 
an injunction by- the Order of Railway 
Conductors of America, etc., and others 
against the Pennsylvania Railroad Com-
pany and 'Brotherhood of Railroad Train-
men and others. From a judgment dis-
missing the suit, plaintiffs appealed to the 
United States Court of Appeals for the 
District of Columbia, which dismissed the 
appeal, 141 F.2d 366, and the plaintiffs 
bring certiorari to review the portion of 
judgment dismissing the suit as to the 
named defendants. 

Writ of certiorari dismissed. 

Mr. Rufus G. Poole, of Washington, D. 
C„ for petitioners. 

Mr. John B. Prizer, of Philadelphia, Pa., 
for respondent, -Pennsylvania R. Co. 
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Mr. Bernard M. Savage, of Baltimore, 
Md., for respondent Brotherhood of Rail-
road Trainmen. 

Mr. Justice ROBERTS delivered the 
opinion of the Court. 

This is a suit for a declaratory judg-
ment and for an injunction brought by the 
Order of Railway Conductors of America, 
an unincorporated association of railway 
employes, against the National Mediation 
Board, two of its members, the Pennsyl-
vania Railroad, and a subsidiary railroad 
company, and the Brotherhood of Railroad 
Trainmen, an unincorporated association of 
railway employes. For the sake of brevity, 
the plaintiffs will be called "plaintiff"; the 
National Mediation Board and its members 
"board"; the two railroads "railroad", and 
the Brotherhood of Railroad Trainmen 
"trainmen". 

The complaint, after, stating the capacity 
of the parties, makes the following allega-
dons, which as will appear, are for pur-
poses of decision, to be taken as true. The 
plaintiff" is, and for years has been, the 
accredited representative and bargaining 
agent for the craft of road conductors of 
the railroad, and the trainmen the repre-
sentative and agent of road brakemen, yard 
conductors, yard brakemen, baggagemen 
and switchienders. The two associations 
have jointly negotiated contracts with the 
railroad, and such a contract was jointly 
negotiated effective April 1, 1927, and re-
mains in force with respect to road con-
ductors, except as modified concerning 
rates of pay. April 18, 1941,. the railroad 
notified the two unions of its desire to al-
ter the contract and, pursuant to the notice, 
the accredited representatives of the par-
ties met in conference to adjust classifica-
tions of conductors, rates of pay for them, 
and the control of the so-called "extra 
board" for conductors. Due to disagree-
ments between the two unions and the con-
currence by the railroad in the attitude of 
the trainmen, representatives' of the con-
ductors withdrew from the joint negotia-
tion and served notice of withdrawal on 
the railroad. Two weeks thereafter the 
railroad and the trainmen signed a new 
agreement covering the matters under con-
sideration. Certain provisions agreed upon 
between the railroad and the trainmen were 
in violation of sections of the Railway 

Labor Act and, therefore, void, and the 
prior agreement between the conductors 
and the railroad remained in force, but, 
nevertheless, the railroad, since execution 
of the new agreement with the trainmen, 
has refused to bargain with the plaintiff. 

The railroad and the trainmen conspired 
and confederated in an unlawful program-
me designed to embarrass, discredit, and 
weaken the plaintiff and strengthen the 
trainmen and thus to influence, coerce, and 
interfere with the craff of road conductors 
in their choice of a bargaining repre-
sentative, and the railroad and trainmen 
were guilty of acts intended, and effective, 
to that end. September 23, 1942, the train-
men filed with the board a request to be 
certified as the bargaining representative 
of the craft of road conductors. 

The plaintiff protested to the board 
against the holding of an election, charging 
that the railroad was interfering with, in-
fluencing, and coercing conductors by un-
lawfully bargaining with the trainmen with 
respect to road conductors' working con-
ditions, in breach of the existing contract 
between the plaintiff and the railroad. The 
board illegally and wrongfully ruled that it 
had no jurisdiction to consider the charges, 
ordered an election to determine the bar-
gaining representative for road conductors, 
held such election, and issued a certification 
based thereon that trainmen was the au-
thorized representative of the road con-
ductors, which election and certification are 
illegal, null and void, inter alia, because the 
board refused to perform its duties by in-
vestigating the alleged unfair labor prac-
tices. 

Based on the foregoing allegations, the 
relief demanded was (1) that the election 
and certification be annulled, vacated, and 
set aside; (2) (a) that the board and its 
members be restrained from holding any 
election for a bargaining representative of 
road conductors until it shall have con-
sidered the unfair labor practices and found 
that they do not amount to interference, 
influence or coercion, and that (b), in the 
alternative, the court declare the practices 
complained of constitute unlawful inter-
ference or coercion of the craft of road 
conductors, and restrain the board from 
holding an election until the board deter-
mines, after investigation and hearing, that 
such interference, influence or coercion has 
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ceased; (3) (4) that it be declared that 
certain paragraphs of the agreement nego-
tiated by the railroad and the trainmen 
were not negotiated with the accredited 
representative of the road conductors and 
were illegal infringements upon the ex-
clusive right of the plaintiff, as accredited 
bargaining agent, to represent the con-
ductors; (5) that it be declared that the 
plaintiff, as such representative, has the 
exclusive right to negotiate in collective 
bargaining for the conductors; (6) th^t 
the railroad be permanently enjoined from 
bargaining or making or maintaining 
agreements with trainmen, or any other 
union except the plaintiff on behalf of 
road conductors so long as the plaintiff 
is the accredited representative of that 
class; (7) that the railroad be directed to 
negotiate and bargain with the plaintiff, as 
representative of the road conductors, so 
long as the plaintiff remains such repre-
sentative; (8) that the railroad be en-
joined from directly or indirectly coercing, 
influencing, or interfering with the craft 
of road conductors and their choice of a 
representative under the Railway Labor 
Act; (9) further relief. 

After answers by the defendants the 
plaintiff moved for summary judgment on 
the pleadings and an affidavit which added 
nothing to the matters appearing in the 
pleadings.- The District Court, though of 
opinion that there was no genuine issue, as 
to any material fact, presented under the 
motion for judgment, nevertheless denied 
the mgtion and also dismissed the com-
plaint, because it held that the facts alleged 
and admitted failed to establish a cause of 
action. 

The plaintiff appealed to the Court of 
Appeals for the District of Columbia. 

l General Committee of Adjustment v. 
Missouri-IC.-T.-R. Co., ,'120 U.S. 323, 64 
S.Ct. 146; Same v. Southern Pacific Co., 
320 U.S. 338, 64 S.Ct. 142. 

3 The court cited in addition to the cases 
relied on by the defendants, Brotherhood 
of Railway & Steamship Clerks v. United 
Transport Service Employees, 320 U.S. 
715, 64 S.Ct. 260. 

:i App.D.C., 141 F.2d 366. 
4 Sec. 2, Third. "Representatives, for 

the purposes of this chapter, shall be des-
ignated by the respective parties without 
interference, influence, or coercion by ei-
ther party .over the designation of repre-
sentatives by the other; and neither party 

Each appellee filed a motion to dismiss on 
the ground that the court lacked juris-
diction. The motions were grounded on 
the decisions in Switchmen's Union of 
North America v. National Mediation 
Board, 320 U.S. 297, 64 S.Ct. 95, and re-
lated cases,1 which were announced after 
the appeal had been taken. The .plaintiff 
answered the motions. The court, being of 
opinion that, under the rulings in the 
Switchmen's Union case and others decided 
at the same term,3 it was without jurisdic-
tion of the controversy, dismissed the ap-
peal. 

The plaintiff applied to this court for 
certiorari to review the judgment dis-
missing the trainmen and the railroad. It 
did not seek review of the judgment grant-
ing the board's motion, and dismissing the 
board. That judgment is now final and 
beyond review here. 

The plaintiff based its claims to relief on 
§ 2, Third of the Railway Labor Act, which 
bans interference, influence, or coercion by 
either party in respect of designation of 
representatives by the other. The board, 
in denying jurisdiction, evidently relied on 
a portion of § 2, Ninth, dealing with its 
function to investigate disputes concerning 
representation of employes, to hold elec-
tions, and to certify the authorized repre--
sentative, as limiting its jurisdiction to the 
acytal conduct of the investigation and 
election and precluding it from investigat-
ing prior action by any of the parties. The 
railroad relied upon § 2, Tenth, which it 
asserts creates remedies for violation of 
§ 2, Third that are exclusive of all other 
remedies. The relevant portions of the 
sections thus relied on are quoted in the 
margin.4 The contentions so made raise 
important questions, but we express no 

shall in any way interfere with, influence, 
or coerce the other in its choice of repre-
sentatives." 45 U.S.C. § 152, Third,' 45 
U.S.C.A. § 152. Third. 

Sec. 2. Ninth. *'* * * the Mediation 
Board shall be authorized to take a secret 
ballot of the employees involved, or to util-

i z e any other appropriate method of as-
certaining the names of their duly desig-
nated and authorized representatives in 
such manner as shall insure the choice of 
representatives by the employees without 
interference, influence, or coercion exer-
cised by the carrier." 45 U.S.C. § 152, 
Ninth, 45 U.S.C.A. §. 152, Ninth.. 

Sec. 2, Tenth. "The willful failure or 
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opinion on them since, for reasons about 
to be stated, we hold that we do not reach 
them within the framework of this case. 

The first and second prayers for relief 
seek the annulment and cancellation of 
the board's certification and an injunction 
against board action. Plainly no such re-
lief should be granted, if at all, in the ab-
sence of the board as a party. Because of 
the failure to appeal from the order dis-
missing it, the board is not, and never 
can be, a party to this cause, either here 
or in the courts below. 

The third, fourth and fifth prayers in 
effect request a declaration that the plain-
tiff is the representative of the road con-
ductors for bargaining notwithstanding the 
board's certification to the contrary. Since 
the election and certification could not be 
annulled without making the board a party, 
that result cannot be obtained by indirec-
tion by having the court substitute itself 
for the board, or declare, independently of 
the board, who is the accredited repre-
sentative of the plaintiff. 

The sixth, seventh, and eighth prayers 
have a similar object. They ask an in-
junction to prevent the railroad from bar-
gaining with trainmen and a- mandatory 
injunction that it shall bargain with the 
plaintiff as representative" of road con-
ductors. Such a decree would be in the 
teeth of the board's certification. To grant 
such a decree would seem to be in con-
travention of the Switchmen's Union 
case, supra, and in any event such action 
should not be taken in the absence of the 
board. 

The eighth prayer seeks an injunction 
against future acts of the railroad coercive 

of the class of road conductors in choosing 
a bargaining representative. As we have 
seen, an election has been held, a repre-
sentative chosen and the choice certified 
by the board. No election is now pending 
and there is no averment in the bill that 
an election is about to be held or that the 
railroad is about to commit any act in 
violation of the proscription of § 2 Third. 
All that the bill does is to recite what the 
railroad has heretofore done in advance 
of the election already held and the certi-
fication based upon it. No case is stated 
requiring the entry of the injunction pray-
ed. # 

The arguments in this case covered a 
wide range and embodied suggestions as 
to possible remedies should the board act 
or refuse to act on charges of coercion an-
tecedent to election and on possible reme-
dies to deprive an employer guilty of in-
fluence and coercion of the benefits of the 
election and the board's certification. 

We do not reach the question reserved in 
General Committee v. M.-K.-T. R. Co., 320 
U.S.. 323, 336, note 12, 64 S.Ct. 146, 152, 
whether the courts may afford relief where 
the board refuses or fails to perform a 
function delegated to it by Congress, since 
the board is not a party. Neither the 
pleadings nor the prayers disclose a situa-
tion in which the question of the avail-
ability of such remedies antecedent to, or 
subsequent to, the election or certification 
need be discussed or decided. 

The writ is accordingly dismissed. 
Writ dismissed. 

Mr. Justice RUTLEDGE concurs in the 
result. 

refusal of any carrier, its officers or agents, 
to comply with the terms of the third, 
fourth, fifth, seventh, or eighth paragraph 
of this section shall be a misdemeanor 
* * *. It shall be the duty of any dis-
trict attorney of the United States to whom 
any duly designated representative of a 
carrier's employees may apply to institute 
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in the proper court and to prosecute under 
the direction of the Attorney General of 
the United -States, all necessary proceed-
ings for the enforcement of the provisions 
of this section, and for the punishment of 
all violations thereof * * *." 45 U.S. 
C. § 152, Tenth, 45 U.S.C.A. § 152, Tenth. 
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subject of collective bargaining. Railway 
STEELE v. LOUISVILLE & N. R. CO. et al. Labor Act § 2, subd. 2, 45 U.S.C.A. § 152, 

No. 45. subd. 2. 

Argued Xov. 14, 15, 1944. 
Decided Doc. 18, 1944. 

1. Courts <3=3971/2 
Where judgment of state Supreme 

Court affirming decree dismissing bill was 
expressly rested on sole ground that act of 
Congress afforded complainant no remedy, 
jurisdiction of federal Supreme Court on 
certiorari could not be defeated on ground 
that state Supreme Court's judgment of af-
firmance could be rested on adequate non-
federal grounds on which trial court dis-
missed bill, but federal Supreme Court 
would confine its review to such federal 
ground. 

2. Master and servant <5=15(4) 
The Railway Labor Act providing for 

collective bargaining through representa-
tives chosen by a majority of any craft or 
class of employees implies that the repre-
sentative is to act on behalf of all the em-
ployees. Railway Labor .Vet § 1, subd. 6, 
§ 2, subds. 3, 4, 6, 7, 9, 45 U.S.C.A. § 151, 
subd. 6, § 152, subds. 3, 4, 6, 7, 9. 

3. Master and servant ©=15(6) 
The declared purposes of the Railway 

Labor Act to avoid any interruption to 
commerce or to the operation of any car-
rier engaged therein by means of the 
prompt and orderly settlement of all dis-
putes concerning rates of pay, rules, or 
working conditions could hardly be at-
tained if a substantial minority of a craft 
were denied the right to have their inter-
ests considered at the conference table and 
if the final result of the bargaining process 
were to be the sacrifice of the rights of the 
minority by the action of a representative 
chosen by the majority. Railway Labor 
Act § 2, 45 U.S.C.A. § 152. 

4. Master and servant ©=!5(4) 
The Railway Labor Act requiring car-

riers to bargain with representative of em-
ployees chosen as therein prescribed ex-
cludes any one else from representing a 
craft and deprives the minority members 
of a craft of the right which they would 
otherwise possess to choose a representative 
of their own, and its members cannot bar-
gain individually 011 behalf of themselves 
concerning matters which are properly the 

5. Master and servant ©=15(4) 
A labor organization chosen as the 

representative of a craft or class of em-
ployees is chosen to represent all the mem-
bers of such craft or class regardless of 
their union affiliations or want of them. 
Railway Labor Ac,t § 1, subd. 6, § 2, subds,. 
2, 3, 4,'6, 7, 9, 45 U.S.C.A. § 151, subd. 6, 
§ 152, subds. 2, 3, 4, 6, 7, 9. 

6. Master and servant ©=15(6) 
The purpose of providing by statute 

for collective bargaining is to supersede 
the terms of separate agreements of em-
ployees with terms which reflect the 
strength and bargaining power and serve 
the welfare of the group, and the benefits 
of the statute are open to every employee 
of the represented unit. Railway Labor 
Act § 1, subd. 6, § 2, subds. 2, 3," 4, 6, 7, 
9, 45' U.S.C.A. § 151, subd. 6, § 152, subds. 
2, 3,' 4, 6, 7, 9.1 

7. Master and servant ©=15(4) 
The purpose of the Railway Labor 

Act in providing for a representative of a 
craft or class of employees is to secure 
benefits of agreements which represent the 
strength and bargaining power and serve 
the welfare of the group and not to deprive 
them or any of them of the benefits of col-
lective bargaining for the advantage of 
the representative or those members of 
the class who selected it. Railway Labor 
Act § 1, subd. 6, § 2, subds. 2, 3, 4, 6, 7, 9, 
45 U.S.C.A. § 151, subd. 6, § 152, subds. 2, 
3, 4, 6, 7, 9. 
8. Master and servant ©=15(4) 

When a craft or class has designated 
its representative under the Railway Labor 
Act, such representative is responsible un-
der the law to act for all members within 
the craft, or class, those who are not mem-
bers of the represented organization, as 
well as those who are members. Railway 
Labor Act § 1, subd. 6, § 2, subds. 2, 3, 4, 
6, 7, 9, 45 U.S.C.A. § 151, subd. 6, § 152, 
subds. 2, 3, 4, 6, 7, 9. 

9. Master and servant <3=15(4) 
Under the Railway Labor Act, the or-

ganization chosen to represent a craft is 
to represent all its members, the majority 
as well as the minority, and it is to act for 
and not agairtst those whorrt it represents; 
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Railway Labor Act § 1, subd. 6, § 2, subds. 
2, 3, 4, 6, 7/9, 45 U.S.C.A. § 151, subd. 6, § 
152, subds. 2, 3, 4, 6, 7, 9. 
10. Principal and agent ©=48 

The exercise of a granted power to 
act in behalf of others involves the assump-
tion towards them of a duty to exercise the 
power in their interest and behalf, and 
such grant of power will not be deemed 
to dispense with all duty toward those for 
whom it is exercised unless so expressed. 

11. Master aisd servant ©=15(4) 
The Railway Labor Act imposes upon 

the statutory representative of a craft at 
least as exacting a duty to protect equally 
the interests of the members of the craft as 
the Constitution imposes upon a legislature 
to give as full protection to the interests of 
those for whom it legislates. Railway La-
bor Act § 1, subd. 6, § 2, subds. 2, 3, 4, 6, 7, 
9, 45 U.S.C.A. § 151, subd. 6, § 152, subds. 2, 
3, 4, 6,7, 9. 
12. Master and servant ©=15(23) 

The duty of a bargaining representa-
tive under the Railway Labor Act to exer-
cise fairly the power conferred in behalf 
of all those for whom the representative 
acts, without hostile discrimination against 
any member, does not preclude variations 
in terms of a contract based on differences 
relevant to the authorized purposes of the 
contract in conditions to which they are 
to be applied, such as differences in seni-
ority, the type of work performed, and the 
competence and skill with which it is per-
formed. Railway Labor Act § 1, subd. 6, 
§ 2, subds. 2, 3," 4, 6, 7, 9, 45 U.S.C.A. § 
151, subd. 6, § 152, subds. 2, 3, 4, 6, 7, 9. 

13. Master and servant ©=15(23) 
A bargaining representative under the 

Railway Labor Act is without power to 
discriminate against members of a craft or 
class represented, 011 the ground of race. 
Railway Labor Act § 1, subd. 6, § 2, subds. 
2, 3, 4,^6, 7, 9, 45 U.S.C.A. § 151, subd. 6, 
§ 152, subds. 2, 3, 4, 6, 7, 9. 
14. Master and servant ©=15(23) 

Trade unions ©=8 
A trade union chosen as bargaining 

representative under Railway Labor Act 
which discriminates on the ground of race 
against members of a craft or class repre-
sented by it, irrespective of whether they 
are members of the union, may be enjoined 
and union members may also be enjoined 

from taking the benefit of such discrimina-
tory action, and the railroad is not bound 
by or entitled to take the benefit of a con-
tract which the bargaining representative 
is prohibited by statute from making. 
Railway Labor Act § 1, subd. 6, § 2, subds. 
2, 3, 4, 6, 7; 9, 45 U.S.C.A. § 151, subd. 6, 
§ 152, subds. 2, 3, 4, 6, 7, 9. 
15. Courts ©=394(7) 

The right of a member of a craft or 
class not to be discriminated against by a 
bargaining representative chosen under the 
Railway Labor Act is a federal right im-
plied from the act and the policy which it 
has adopted. Railway Labor Act, § 1, subd. 
6, § 2, subds. 2, 3, 4,̂ 6, 7, 9, 45 U.S.C.A. § 
151, subd. 6, § 152, subds. 2, 3, 4, 6, 7, 9.' 

16. Master and servant <3=15(4) 
A labor union assuming to act as the 

statutory representative of a craft must 
represent nonunion or minority union mem-
bers of the craft without hostile discrim-
ination fairly, impartially and in good 
faith, and wherever necessary to that end 
the union must consider requests of non-
union members 'of the craft and expres-
sions of their views with respect to collec-
tive bargaining with the employer and give 
them notice of and opportunity for hear-
ing on its proposed action. Railway Labor 
Act § 1, subd. 6, § 2, subds. 2, 3, 4, 6, 7, 9, 
45 U.S.C.A. § 151, subd. 6, § 152, subds. 2, 
3, 4, 6, 7, 9. 

17. Courts ©=394(7) 
A state Supreme Court judgment de-

nying a right claimed under the Constitu-
tion and the statutes of the United States 
was reviewable by federal Supreme Court. 
Jud.Code § 237(b), 28 U.S.C.A. § 344(b). 

18. Master and servant ©=15(1) 
Where a negro fireman was ineligible 

for membership in union chosen by majori-
ty of his craft as bargaining representa-
tive under the Railway Labor Act and was 
discriminated against in contracts between 
bargaining representative and carrier in 
favor of white fireman, he was without 
adequate administrative remedy and could 
seek relief in equity without first attempt-
ing to secure relief by administrative 
means. Railway Labor Act § 3, subds. 1 
(c, i), 2, 45 U.S.C.A. § 153, subds. l(c, i), 2. 

19. Master and servant @=I5(I) 
The Railway Labor Act contemplates 

resort to the usual judicial remedies of in-
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junction and award of damages when ap-
propriate for breach of duty by bargaining 
representative towards member of craft 
represented and discriminatory contract 
entered into between bargaining represen-
tative and carriers. Railway Labor Act § 
3, subds. l(c, i), 2, 45 U.S.C.A. § 153, subds. 
l(c, i), 2. 

On Writ of Certiorari to the Supreme 
Court of the State of Alabama. 

Suit by Bester William Steele against the 
Louisville & Nashville Railroad Company, 
Brotherhood of Locomotive Firemen and 
Enginemen and others to enjoin enforce-
ment of agreements between the named de-
fendants that discriminate against negro 
firemen in favor of white firemen and for 
other relief. A decree dismissing the bill 
was affirmed by the Supreme Court of Ala-
bama, 245 Ala. 113, 16 So.2d 416, and the 
complainant brings certiorari. 

Judgment reversed and cause remanded 
for, further proceedings not inconsistent 
with opinion. 

Mr. Charles H. Houston, of Washington, 
D. C., for petitioner. 

Mr. Charles H. Eyster, of Decatur, Ala., 
for respondent Louisville and N. R. Co. 

Mr. James A. Simpson, of Birmingham, 
Ala., for respondents brotherhood of Loco-
motive Firemen and Enginemen et al. 

Mr. Chief Justice STONE delivered the 
opinion of the Court. 

The question is whether the Railway 
Labor Act, 48 Stat. 1185, 45 U.S.C. § 151 
et seq., 45 U.S.C.A. § 151 et seq., imposes 
on a labor organization, acting by authority 
of the statute as the exclusive bargaining 
representative of a craft or class of rail-
way employees, the duty to represent all 
the employees in the craft without discrim-
ination because of their race, and, if so, 
whether the courts have jurisdiction to pro-
tect the minority of the craft or class from 
the violation of such obligation. 

The issue is raised by demurrer to the 
substituted amended bill of complaint filed 
by petitioner, a locomotive fireman, in a suit 
brought in the Alabama Circuit Court 
against his employer, the Louisville & 
Nashville Railroad Company, the Brother-

hood of Locomotive Firemen and Engine-
men, an unincorporated labor organization, 
and certain individuals representing the 
Railroad or the Brotherhood. The Circuit 
Court sustained the demurrer, and the Su-
preme Court of Alabama affirmed. 245 
Ala. 113, 16 So.2d 416. We granted cer-
tiorari, 322 U.S. 722, 64 S.Ct. 1260, the 
question presented being one of importance 
in the administration of the Railway Labor 
Act. 

The allegations of the bill of complaint, 
so far as now material, are as follows: 
Petitioner, a negro, is a locomotive fireman 
in the employ of respondent railroad, suing 
on his own behalf and that of his fellow 
employees who, like petitioner, are negro 
firemen employed by the Railroad. Re-
spondent Brotherhood, a labor organiza-
tion, is, as provided under § 2, Fourth of 
the Railway Labor Act, the exclusive bar-
gaining representative of the craft of fire-
men employed by the Railroad and is rec-
ognized as such by it and the members of 
the craft. The majority of the firemen em-
ployed by the Railroad are white and are 
members of the Brotherhood, but a sub-
stantial minority are negroes who, by the 
constitution and ritual of the Brotherhood, 
are excluded from its membership. As the 
membership of the Brotherhood constitutes 
a majority of all firemen employed on re-
spondent Railroad, and as under § 2, 
Fourth, the members because they are the 
majority have the right to choose and have 
chosen the Brotherhood to represent the 
craft, petitioner and other negro firemen on 
the road have been required to accept the 
Brotherhood as their representative for the 
purposes of the Act. 

On March 28, 1940, the Brotherhood, pur-
porting to act as representative of the en-
tire craft of firemen, without informing the 
negro firemen or giving them opportunity to 
be heard, served a notice on respondent 
Railroad and on twenty other railroads 
operating principally in the southeastern 
part of the United States. The notice an-
nounced the Brotherhood's desire to amend 
the existing collective bargaining agree-
ment in such manner as ultimately to ex-
clude all negro firemen from the service. 
By established practice on the several rail-
roads so notified only white firemen can be 
promoted to serve as engineers, and the 
notice proposed that only "promotable", i.e., 
white, men should be employed as firemen 
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or assigned to new runs or jobs or per- assigned work on a switch engine, which 
manent vacancies in established runs or was still harder and less remunerative, 
jobs. until January' 3, 1942. On that date, after 

On February 18, 1941, the railroads and *he b i !1 o f complaint in the present suit had 
the Brotherhood, as representative of the b e e n . fiIed> h e w a s reassigned to passenger 
craft, entered into a new agreement which s e r v l c e -
provided that not more than 50% of the Protests and appeals of petitioner and his 
firemen in each class of service in each fellow negro firemen, addressed to the 
seniority district of a carrier should be Railroad and the Brotherhood, in an effort 
negroes; that until such percentage should to secure relief and redress, have been 
be reached all new runs and all vacancies ignored. Respondents have expressed their 
should be filled by white men; and that the intention to enforce the agreement of Feb-
agreement did not sanction the employment ruary 18, 1941, and its subsequent modifica-
of negroes in any Seniority district in which tions. The Brotherhood has acted and 
they were not working. The agreement asserts. the right to act as exclusive bar-
reserved the right of the Brotherhood to gaining representative of the firemen's 
negotiate for further restrictions on the craft. It is alleged, that in that capacity 
employment of negro firemen on the indi- it is under an obligation and duty imposed 
vidual railroads. On May 12, 1941, the by the Act to represent the negro firemen 
Brotherhood entered into a supplemental impartially and in good faith; but instead, 
agreement with respondent Railroad fur- in its notice to and contracts with the rail-
ther controlling the seniority rights , of roads, it has been hostile and disloyal to 
negro firemen and restricting their employ- the negro firemen, has deliberately dis-
ment. The negro firemen were not given criminated against them, and has sought 
notice or opportunity to be heard with re- to deprive them of their seniority rights 
spect to either of these agreements, which and to drive them out of employment in 
were put into effect before their existence their craft, all in order to create a monopoly 
was disclosed to the negro firemen. of employment for Brotherhood members. 

Until April 8, 1941, petitioner was in a The bill of complaint asks for discovery 
"passenger pool", to which one white and of the manner in which the agreements 
five negro firemen were assigned. These have been applied and in other respects; 
jobs were highly desirable in point of wages, for an injunction against enforcement of 
hours and other considerations. Petitioner the agreements made between the Railroad 
had performed and was performing his and the Brotherhood; for an injunction 
work satisfactorily. Following a reduc- against the Brotherhood and its agents 
tion in the mileage covered by the pool, all from purporting to act as representative of 
jobs in the pool were, about April 1, 1941, petitioner and others similarly situated un-
declared vacant. The Brotherhood and der the Railway Labor Act, so long as the 
the Railroad, acting under the agreement,'' discrimination continues, and so long as 
disqualified all the negro firemen and re- it refuses to give them notice and hearing 
placed them with four white men, members with respect to proposals affecting their 
of the Brotherhood, all junior in seniority interests; for a declaratory judgment as 
to petitioner and no more competent or to their rights; and for an award of dam-
worthy. As a consequence petitioner was ages against the Brotherhood for its wrong-
deprived of employment for sixteen days ful conduct, 
and then was assigned to more arduous, 
longer, and less remunerative work in local [1] The Supreme Court of Alabama 
freight service. In conformity to the took jurisdiction of the cause but held on 
agreement, he was later replaced by a the merits that petitioner's complaint stated 
Brotherhood member junior to him, and no cause of action.1 It pointed out that the 

l The respondents urge that the Circuit 
Court sustained their demurrers on the 
ground that the' suit could not be main-
tained against the Brotherhood, an unin-
corporated association, since by Alabama 
statute such an association cannot be sued 
unless the action lies against all its mem-

bers individually, and on several other 
state-law grounds. They argue according-
ly that the judgment of affirmance of the 
state Supreme Court may be rested on an 
adequate non-federal ground. As that 
court specifically rested its decision on the 
sole ground that the Railway Labor Act 
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Act places a mandatory duty on the Rail- the terms of a-contraet whereby the repre-
road to treat with the Brotherhood as the sentative has discriminatorily restricted 
exclusive representative of the employees their employment for the benefit and advan-
in a craft, imposes heavy criminal penalties tage of the Brotherhood's own members, 
for willful failure to comply with its com- Ive must decide the constitutional questions 
mand, and provides that the majority of which petitioner raises in his pleading, 
any craft shall have the right to determine 
who shall be the representative of the class [2] But we think that Congress, in en-
for collective bargaining with the employer, acting the Railway Labor Act and author-
see Virginian R. Co. v. System Federation, izing a labor union, chosen by a majority 
300 U.S. 515, 545, 57 S.Ct. 592, 598, 81 L. of a craft, to represent the craft, did not 
Ed. 789. It thought that the Brotherhood intend to confer plenary power upon the 
was empowered by the statute to enter into union to sacrifice, for the benefit of its 
the agreement of February 18, 1941, and members, rights of the minority of the 
that by virtue of the statute the Brother- craft, without imposing on it any duty to 
hood has power by agreement with the protect the minority. Since petitioner and 
Railroad both to create the seniority rights the other negro members of the craft are 
of petitioner and his fellow negro em- not members of the Brotherhood or eligible 
ployces and to destroy them. It construed for membership, the authority to act for 
the statute, not as creating the relationship them is derived not from their action or 
of principal and agent between the mem- consent but wholly from the command of 
bers of the craft and the Brotherhood, but the Act. Section 2, Fourth, provides: 
as conferring on the Brotherhood plenary 'Employees shall have the right to organize 
authority to treat with the Railroad' and and bargain collectively through represen-
enter into contracts fixing rates of pay and tatives of their own choosing. The major-
working conditions for the craft as a whole ity of any craft or class of employees shall 
without any legal obligation or duty to pro- have the right to determine who shall be 
tect the rights of minorities from discrim- the representative of the craft or class for 
ination or unfair treatment, however gross, the purposes of this Act * * *." Under 
Consequently it held that neither the . § 2, Sixth and Seventh, when the represen-
Brotherhood nor the Railroad violated any tative bargains for a change of working 
rights of petitioner or his fellow negro em- conditions, the latter section specifies that 
ployees by negotiating the contracts dis- they are the working conditions of em-
criminating against them. ployees "as a class." Section 1, Sixth, of 

the Act defines "representative ' as mean-
If, as the state court has held, the Act ing "Any person or * •* * labor union 

confers this power on the bargaining rep- * * * designated either by a carrier or 
resentative of a craft or class of employees a group of carriers or by its or their em-
without any commensurate statutory duty ployees, to act for it or them." The use 
toward its members, constitutional ques- of the word "representative," as thus de-
tions arise. For the representative is fined and in all the contexts in which it is 
clothed with power not unlike that of a found, plainly implies that the representa-
legislature which is subject to constitutional tive is to act on behalf of all the employees 
limitations on its power to deny, restrict, which, by virtue of the statute, it under-
destroy or discriminate against the rights takes to represent, 
of those for whom it legislates and which 
is also under an affirmative constitutional [3] By the terms of the Act, § 2, 
duty equally to protect those rights. If the Fourth, the employees are permitted to act 
Railway Labor Act purports to impose on "through" their representative, and it rep-
petitioner and the other negro members resents them "for the purposes of" the 
of the craft the legal duty to comply with Act. Sections 2, Third, Fourth, Ninth-

places no duty upon tlie Brotherhood to 
protect petitioner and other negro firemen 
from the alleged discriminatory treatment, 
the judgment rests wholly on a federal 
ground, to which we confine our review. 
Grayson v. Harris, 267 U.S. 352, 358, 45 
S.Ct. 317, 319, 09 L.Ed. 052; Interna-

tional Steel & Iron Co. v. National Sure-
ty Co., 297 U.S. 657, 666, 56 S.Ct. 619, 
623, 80 L.Ed. 961 ; State of Indiana ex rel. 
Anderson v. Brand, 303 U.S. 95, 98, 99, 58 
S.Ct. 443, 445, 446, 82 L.Ed. 685, 113 
A.L.R. 1482, and cases cited. 
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The purposes of the Act declared by § 2 
are the avoidance pf "any interruption to 
commerce or to the operation of any car-
rier engaged therein," and this aim is 
sought to be achieved by encouraging "the 
prompt and orderly settlement of all dis-
putes concerning rates of pay, rules, or 
working conditions." Compare Texas & N. 
O. R. Co. v. Brotherhood of Railway & 
S. S. Clerks, 281 U.S. 548, 569, 50 S.Ct. 427, 
433, 74 L.Ed. 1034. These purposes would 
hardly be attained if a substantial minority 
of the craft were denied the right to have 
their interests considered at the conference 
table and if the final result of the bargain-
ing process were to be the sacrifice of the 
interests of the minority by the action of 
a representative chosen by the majority. 
The only recourse of the minority would 
be to strike, with the attendant interruption 
of commerce, which the Act seeks to avoid. 

[4] Section 2, Second, requiring car-
riers to' bargain with the representative so 
chosen, operates to exclude any other from 
representing a craft. Virginian R. Co. v. 
System Federation, supra, 300 U.S. 545, 
57 S.Ct. 598, 81 L.Ed. 789. The minority 
members of a craft are thus deprived by 
the statute of the right, which they would 
otherwise possess, to choose a representa-
tive of their own, and its members cannot 
bargain individually on behalf of them-
selves as to matters which are properly 
the subject of collective bargaining. Order 
of Railroad Telegraphers v. Railway Ex-
press Agency, 321 U.S. 342, 64 S.Ct. 582, 
and see under the like provisions of the 
National Labor Relations Act J. I. Case Co. 
v. National Labor Relations Board, 321 LT. 
S. 332, 64 S.Ct. 576, and Medo Photo 
Supply Corp. v. National Labor Relations 
Board, 321 U.S. 678, 64 S.Ct. 830. 

[5-7] The labor organization chosen to 

be the representative of the craft or class 
of employees is thus chosen to represent all 
of its members, regardless of their union 
affiliations or want of them. As we have 
pointed out with respect to the like pro-
vision of the National Labor Relations Act, 
29 U.S.C.A. § 151 et seq., in J. I. Case Co. 
v. National Labor Relations Board, supra, 
321 U.S. 338, 64 S.Ct. 580, "The very pur-
pose of providing by statute for the col-
lective agreement is to supersede the terms', 
of separate agreements of employees with 
terms which reflect the strength and bar-
gaining power and serve the welfare of the 
group. Its benefits and advantages are 
open to every employee of the represented 
unit * * *." The purpose of providing 
for a representative is to secure those bene-
fits for those who are represented and not 
to deprive them or any of them of the bene-
fits of collective bargaining for the advan-
tage of the representative or those mem-
bers of the craft who selected it. 

[8] As the National Mediation Board 
said in In The Matter of Representation of 
Employees of the St. Paul Union Depot 
Company, Case No. R-635: "Once a craft 
or class has designated its representative, 
such representative is responsible under the 
law to act for all employees within the 
craft or class, those who are not members 
of the represented organization, as well as' 
those who are members."3 

[9,10] Unless the labor union repre-
senting a craft owes some duty to represent 
non-union members of the craft, at least 
to the extent of not discriminating against 
them as such in the contracts which it 
makes as their representative, the minority 
would be left with no means of protecting 
their interests, or indeed, their right to 
earn a livelihood by pursuing the occupa-
tion in which they are employed. While 

2 The Mediation Board's decision in this 
case was set aside in Brotherhood of Rail-
way & Steamship Clerks v. United Trans-
port Service Employees, 7S U.S.App.D.C. 
125, 137, F.2d 817, reversed on jurisdic-
tional grounds 320 U.S. 715, 64 S.Ct. 260. 
The Court of Appeals was of the opinion 
that a representative is not only required 
to act in behalf of all the employees in a 
bargaining unit, but that a labor organiza-
tion which excludes a minority of a craft 
from its membership has no standing to 
act as such representative of the minority. 

The Act has been similarly interpreted 

by the Emergency Board referred to in 
General Committee v. Southern Pacific Co., 
320 U.S. 338, 340, 342, 343, 64 S.Ct. 142, 
143, 144, 145, note. It declared in 1937: 
"When a craft or class, through repre-
sentatives chosen by a majority, negotiates 
a contract with a carrier, all members of 
the craft or class share in the rights se-
cured by the contract, regardless of their 
affiliation with any organization of em-
ployees. * * * the representatives of 
the majority represent the whole craft or 
class in the making of ail agreement for 
the benefit of all * * *." 
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the majority of the craft chooses the bar-
gaining representative, when chosen it rep-
resents, as the Act by its terms makes plain, 
the craft or class, and not the majority. 
The fair interpretation of the statutory 
language is that the organization chosen 
to represent a craft is to represent all its 
members, the majority as well as the minor-
ity, and it is to act for and not against 
those whom it represents.3 It is a principle 
of general application that the exercise of 
a granted power to act in behalf of others 
involves the assumption toward them of a 
duty to exercise the power in their inter-
est and behalf, and that such a grant of 
power will not be deemed to dispense with 
all duty toward those for whom it is exer-
cised unless so expressed. 

[11] We think'that the Railway Labor 
Act imposes upon the statutory representa-
tive of a craft at least as exacting a duty 
to protect equally the interests of the 
members of the craft as the Constitution 
imposes upon a legislature to give equal 
protection to the interests of those for 
whom it legislates. Congress has seen fit 
to clothe the bargaining representative with 
powers comparable to those possessed by a 
legislative body both to create and restrict 
the rights of those whom it represents, cf. 
J. I. Case Co. v. National Labor Relations 
Board, supra, 321 U.S. 335, 64 S.Ct. 579, 
but it has also imposed on the representa-
tive a corresponding duty. We hold that 
the language of the Act to which we have 
referred, read in the light of the purposes 
of the Act, expresses the aim of Congress 
to impose on the bargaining representa-
tive of a craft or class of employees the duty 
to exercise fairly the power conferred up-
on it in behalf of all those for whom it acts, 
without hostile discrimination against them. 

[ 12, 13] This does not mean that the stat-
utory representative of a craft is barred 
from making contracts which may have un-
favorable effects on some of the members 
of the craft represented. Variations in the 
terms of the contract based on differences 
relevant to the authorized purposes of the 
contract in conditions to which they are 

to be applied, such as differences in sen-
iority, the type of work performed, the 
competence and skill with which it is 
performed, are within the scope of the 
bargaining representation of a craft, all 
of whose members are not identical in 
their interest or merit. Cf. Carmichael 
v. Southern Coal & Coke Co., 301 U.S. 495, 
509, 510, 512, 57 S.Ct. 868, 872, 873, 874, 
81 L.Ed. 1245, 109 A.L.R. 1327, and cases 
cited; State of Washington v. Superior 
Court, 289 U.S. 361, 366, 53 S.Ct. 624, 627, 
77 L.Ed. 1256, 89 A.L.R. 653; Metropolitan 
Casualty Ins. Co. v. Brownell, 294 U.S. 580, 
583, 55 S.Ct. 538, 540, 79 L.Ed. 1070. With-
out attempting to mark the allowable limits 
of differences in the terms of contracts 
based on differences of conditions to which 
they apply, it is enough for present pur-
poses to say that the statutory power to 
represent a craft and to make contracts 
as to wages, hours and working conditions 
does not include the authority to make 
among members of the craft discriminations 
not based on such relevant differences. 
Here the discriminations based on race 
alone are obviously irrelevant and invidi-
ous. Congress plainly did not undertake 
to authorize the bargaining representative 
to make such discriminations. Cf. Yick Wo 
v. Hopkins, 118 U.S. 356, 6 S.Ct. 1064, 30 
L.Ed. 220; Yu Cong Eng v. Trinidad, 271 
U.S. 500, 46 S.Ct. 619, 70 L.Ed. 1059; State 
of Missouri ex rel. Gaines v. Canada, 305 
U.S. 337, 59 S.Ct. 232, 83 L.Ed. 208; Hill 
v. Texas, 316 U.S. 400, 62 S.Ct. '1159, 86 
L.Ed. 1559. 

[14, 15] The representative which thus 
discriminates may be enjoined from so do-
ing, and its members may be enjoined from 
taking the benefit of such discriminatory 
action. No more is the Railroad bound by 
or entitled to take the benefit of a contract 
which the bargaining representative is pro-
hibited by the statute from making. In 
both cases the right asserted, which is de-
rived from the duty imposed by the statute 
on the bargaining representative, is a fed-
eral right implied from the statute and the 
policy which it has adopted. It is the fed-

3 Compare tlie House Committee Report 
on the N.L.R.A. (H. Rep. No. 1147, 74th 
Cong., 1st Sess'., pp. 20-22) indicating that 
although the principle of majority rule 
"written into the statute books by Con-
gress in the Railway Labor Act of 1934" 
was to be applicable to the bargaining unit 

under the N.L.R.A., the employer was re-
quired to give "equally advantageous terms 
to nonmembers of the labor organization 
negotiating the agreement." See also the 
Senate Committee Report on the N.L.R.A. 
to the same effect. S. Rep. No. 57a, 74tli 
Cong., 1st Sess., p. 13. 
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eral statute which condemns as unlawful 
the Brotherhood's conduct. "The extent 
and nature of the legal consequences of this 
condemnation, though left by the statute to 
judicial determination, are nevertheless to 
be derived from it and the federal policy 
which it has adopted." Deitrick v. Grean-
ey, 309 U.S. 190, 200, 201, 60 S.Ct. 480, 485 
84 L.Ed. 694; Board of Commissioners of 
Jackson County v. United States, 308 U.S 
343, 60 S.Ct. 285, 84 L.Ed. 313; Sola Elec-
tric Co. v. Jefferson Electric Co., 317 U.S. 
173, 176, 177, 63 S.Ct. 172, 173, 174, 87 
L.Ed. 165; cf. Clearfield Trust Co. v. Unit-
ed States, 318 U.S. 363, 63 S.Ct. 573, 87 
L.Ed. 838. 

[16] So long as a labor union assumes 
to act as the statutory representative of a 
craft, it cannot rightly refuse to perform 
the duty, which is inseparable from the 
power of representation conferred jipon it, 
to represent the entire membership of the 
craft. While the statute does not deny to 
such a bargaining labor organization the 
right to determine eligibility to its member-
ship, it does require the union, in collective 
bargaining and in making contracts with 
the carrier, to represent non-union or mi-
nority union members of the craft without 
hostile discrimination, fairly, impartially, 
and in good faith. Wherever necessary to 
that end, the union is required to consider 
requests of non-union members of the craft 
and expressions of their views with respect 
to collective bargaining with the employer 
and to give to them notice of and oppor-
tunity for hearing upon its proposed action. 

[17] Since the right asserted by peti-
tioner "is * * * claimed * * * un-
der the Constitution" and a "statute of the 
United States", the decision of the Alabama 
court adverse to that contention is review-
able here under § 237(b) of the Judicial 
Code, 28 U.S.C.A. § 344(b), unless the Rail-
way Labor Act itself has excluded peti-
tioner's claims from judicial consideration. 
The question here presented is not one of 
a jurisdictional dispute, determinable un-
der the administrative scheme set up by the 
Act, cf. Switchmen's Union v. National 
Mediation Board, 320 U.S. 297, 64 S.Ct. 
95; General Committee v. Missouri-Kan-
sas-Texas R. Co., 320 U.S. 323, 64 S.Ct. 
146; General Committee v. Southern Pa-
cific Co., 320 U.S. 338, 64 S.Ct. 142; Broth-

erhood of Railway & Steamship Clerks v. 
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United Transport Service Employees, 320 
U.S. 715, 64 S.Ct. 260; Id., 320 U.S. 816, 
64 S.Ct. 435, or restricted by the Act to 
voluntary settlement by recourse to the 
traditional implements of mediation, con-
ciliation and arbitration. General Commit-
tee v. Missouri-Kansas-Texas R Co., su-
pra, 320 U.S. 332, 337, 64 S.Q 150, 153. 
There is no question here of who is en-
titled to represent the craft, or who are 
njembers of it, issues which have been rel-
egated for settlement to the Mediation 
Board, Switchmen's Union v. National 
Mediation Board, supra; General Commit-
tee v. Missouri-Kansas-Texas R. Co., su-
pra. Nor are there differences as to the 
interpretation of the contract which by 
the Act are committed to the jurisdiction 
of the Railroad Adjustment Board. 

[18] Section 3, First (i), which pro-
vides for reference to the Adjustment 
Board of "disputes between an employee or 
group of employees and a carrier or car-
riers growing out of grievances or out of 
the interpretation or application of agree-
ments", makes no reference to disputes be-
tween employees and their representative. 
Even though the dispute between the rail-
road and the petitioner were to be heatd by 
the Adjustment Board, that Board could 
not give the entire relief here sought. The 
Adjustment Board has consistently declined 
in more than 400 cases to entertain griev-
ance complaints by individual members of 
a craft represented by a labor organiza-
tion. "The only way that an individual 
may prevail is by taking his case to the 
union and causing the union to carry it 
through to the Board." Administrative 
Procedure in Government Agencies, S. 
Doc. No. 10, 77th Cong., 1st Sess., Pt. 4, 
p. 7. Whether or not judicial power might 
be exerted to require the Adjustment Board 
to consider individual grievances, as to 
which we express no opinion, we cannot 
say that there is an administrative rem-
edy available to petitioner or that resort to 
such proceedings in order to secure a pos-
sible administrative remedy, which is with-
held or denied, is prerequisite to relief in 
equity. Further, since § 3, First (c), per-
mits the national labor organizations chos-
en by the majority of the crafts to "pre-
scribe the rules under which the labor 
members of the Adjustment Board shall be 
selected" and to "select such members and 
designate the division on which each, mem-
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ber shall serve", the negro firemen would be 
required to appear before a group which is 
in large part chosen by the respondents 
against whom their real complaint is made. 
In addition § 3, Second, provides that a car-
rier and a class or craft of employees, "all 
acting through their representatives, select-
ed in accordance with the provisions of this 
Act", may agree to the establishment of a 
regional board of adjustment for the pur 
pose of adjusting disputes of the type which 
may be brought before the Adjustment 
Board In this way the carriei and the 
representative against whom the negro fire-
men have complained have power to super-
sede entirely the Adjustment Board's pro-
cedure and to create a tribunal of their 
own selection to interpret and apply the 
agreements now complained of to which 
they are the only parties. We cannot say 
that a hearing, if available, before either 
of the-se tribunals would constitute an ade-
quate administrative remedy. Cf. Tumey 
v. Ohio, 273 U.S. 510, 47 S.Ct. 437, 71 L.Ed. 
749, 50 A.L.R. 1243. There is no admin-
istrative means by which the negro firemen 
can secure separate representation for the 
purposes of collective bargaining. For the 
Mediation Board "has definitely ruled that 
a craft or class of employees may not be 
divided into two or more on the basis of 
race or color for the purpose of choosing 
representatives.'' 4 

In the absence of any available adminis-
trative remedy, the right here asserted is 
of judicial cognizance, to a remedy for 
breach of the statutory duty of the bar-
gaining representative to% represent and 
act for the members of a craft. That right 
would be sacrificed or obliterated if it were 
without the remedy which courts can give 
for breach of such a duty or obligation and 
which it is their duty to give in cases in 
which they have jurisdiction. Switchmen's 
Union v. National Mediation Board, supra, 
320 U.S. 300, 64 S.Ct. 97; Stark v. Wick-
ard, 321 U.S. 288, 306, 307, 64 S.Ct. 559, 569, 
570. Here, unlike General Committee v. 
Missouri-Kansas-Texas R. Co., supra, and 
General Committee v. Southern Pacific Co., 

supra, there can be no doubt of the jus-
ticiability of these claims. As we noted in 
General Committee v. Missouri-Kansas-
Texas R. Co., supra, 320 U.S. 331, 64 S. 
Ct. 150, the statutory provisions which are 
in issue are stated in the form of com-
mands. For the present command there is 
no mode of enforcement other than resort 
to the courts, whose jurisdiction and duty 
to afford a remedy for a breach of statutory 
duty are left unaffected. The right is an-
alogous to the statutory right of employees 
to require the employer to bargain with the 
statutory representative of a craft, a right 
which this Court has enforced and protect-
ed by its injunction in Texas & N. O. R. 
Co. v. Brotherhood of Railway & S. S. 
Clerks, supra, 281 U.S. 556, 557, 560, 50 
S.Ct. 429, 430, 74 L.Ed. 1034, and in Vir-
ginian R. Co. v.'System Federation, supra, 
300 U.S. 548, 57 S.Ct. 599, 81 L.Ed. 789, 
and like it is one for which there is no 
available administrative remedy. 

[19] We conclude that the duty which 
the statute imposes on a union representa-
tive of a craft to represent the interests 
of all its members stands on no different 
footing and that the statute contemplates 
resort to the usual judicial remedies of in-
junction and award of damages when ap-
propriate for breach of that duty. 

The judgment is accordingly reversed 
and remanded for further proceedings not 
inconsistent with this opinion. 

Reversed. 

Mr. Justice BLACK concurs in the re-
sult. 

Mr. Justice MURPHY, concurring. 
The economic discrirtynation against Ne-

groes practiced by the Brotherhood and the 
railroad under color of Congressional au-
thority raises a grave constitutional issue 
that should be squarely faced. 

The utter disregard for the dignity and 
the well-being of colored citizens shown by 

4-National Mediation Board, The Rail-
way Labor Act and the National Media-
tion Board, p. 17; see In the Matter of 
Representation of Employees of the Cen-
tral of Georgia Ry. Co., Case Xo. R-234; 
In the Matter of Representation of Em-
ployees of the St. Paul Union Depot Co., 

Case No. R-635, set aside in Brotherhood 
of Railway & Steamship Clerks v. United 
Transport Service Employees, 78 U.S.App. 
D.C. 125, 137 E.2d 817, reversed on juris-
dictional grounds 320 U.S. 715, 64 S.Ct. 
260. 
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this record is so pronounced as to demand 
the invocation of constitutional condemna-
tion. To decide the case and to analyze the 
statute solely upon the basis of legal nice-
ties, while remaining mute and placid as to 
the obvious and oppressive deprivation of 
constitutional guarantees/ is to make the ju-
dicial function something less than it should 
be. 

The constitutional problem inherent in 
this instance is clear. Congress, through 
the Railway Labor Act, has conferred upon 
the union selected by a majority of a craft 
or class of railway workers the power to 
represent the entire craft or class in all 
collective bargaining matters. While such 
a union is essentially a private organization, 
its power to represent and bind all members 
of a class or craft is derived solely from 
Congress. The Act contains no language 
which directs the manner in which the 
bargaining representative shall perform its 
duties. But it cannot be assumed that Con-
gress meant to authorize the representative 
to act so as to ignore rights guaranteed by 
the Constitution. Otherwise the Act would 
bear the stigma of unconstitutionality under 
the Fifth Amendment in this respect. For 
that reason I am willing to read the statute 
as not permitting or allowing any action by 
the bargaining representative in the exer-
cise of its delegated powers which would 
in effect violate the constitutional rights of 
individuals. 

If the Court's construction of the statute 
rests upon this basis, I agree. But I am not 
sure that such is the basis. Suffice it to 
say, however, that this Constitutional issue 
cannot be lightly dismissed. The cloak of 
racism surrounding the actions of the 
Brotherhood in refusing membership to 
Negroes and in entering into and enforcing 
agreements discriminatifig against them, all 
under the guise of Congressional authority, 
still remains. No statutory interpretation 
can erase this ugly example of economic 
cruelty against colored citizens of the Unit-
ed States.. Nothing can destroy the fact 
that the accident of birth has been used as 
the basis to abuse individual rights by an 
organization purporting to act in conformity 
with its Congressional mandate. Any at-
tempt to interpret the Act must take that 
fact into account and must realize that the 
constitutionality of the statute in this re-
spect depends upon the answer given. 

The Constitution voices. its disapproval 
whenever economic discrimination is ap-
plied under authority of law against any 
race, creed or color. A sound democracy 
cannot allow such discrimination to go un-
challenged. Racism is far too virulent to-
day to permit the slightest refusal, in the 
light of a Constitution that abhors it, to ex-
pose and condemn it wherever it appears 
in the course of a statutory interpretation. 
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TUNSTALL v. BROTHERHOOD OF LOCO-
MOTIVE FIREMEN AND ENGINEMEN, 
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1. Courts ©=289 
Where a negro fireman claimcd dis-

crimination on account of race in contract 
between bargaining representative chosen 
under Railway Labor Act and carrier, the 
federal District Court had jurisdiction of 
action though there was no diversity of 
citizenship, since the right granted by Rail-
way Labor Act was infringed and case 
arose under law regulating commerce of 
which federal court had jurisdiction. Jud. 
Code, § 24(8), 28 U.S.C.A. § 41(8); Rail-
way Labor Act, § 1 et seq., 45 U.S.C.A. 
§ 151 et seq. 

2. Master and servant ©=15(1) 
A negro fireman claiming discrimina-

tion on account of race in contract between 
bargaining representative chosen under 
Railway Labor Act and carrier was with-
out adequate administrative remedies, and 
could resort directly to equity for relief 
without attempting to secure administra-
tive relief. Railway Labor Act, § 1 et seq., 
45 U.S.C.A. § 151 et seq. 

3. Master and servant <®=I5(23) 
A complaint by negro fireman declaring 

that trade union chosen as bargaining rep-
resentative under Railway Labor Act, en-
tered into contracts with carriers discrim-
inating against negro firemen in favor o£ 
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white firemen without notice to negro mem-
bers of the craft, stated a cause of action. 
Railway Labor Act, § 1 et seq., 45 U.S.C.A. 
§ 151 et seq. 

On Writ of Certiorari to the United 
States Circuit Court of Appeals for the 
Fourth Circuit. 

Action by Tom Tunstall against the 
Brotherhood of Locomotive Firemen and 
Enginemen, Ocean Lodge No. 76, Port 
Norfolk Lodge No. 775, and others for 
declaratory judgment, injunction and dam-
ages on account of discriminatory contract 
entered, into between bargaining repre-
sentative chosen under Railway Labor Act 
and carrier in favor of white and against 
negro members of the craft to which plain-
tiff belonged. From a judgment of the 
Circuit Court of Appeals, 140 F.2d 35, af-
firming a judgment of the District Court 
dismissing action for want of jurisdiction, 
the plaintiff appeals. 

Judgment reversed and cause remanded 
to Circuit Court of Appeals for further 
proceedings. 

Mr. Charles H. Houston, of Washington, 
D. C., for petitioner. 

Mr. James G. Martin, of Norfolk, Va„ 
for respondent Norfolk Southern Ry. Co. 

Mr. Harold C. Heiss, of Cleveland, Ohio, 
for respondents Brotherhood of Loco-
motive Firemen and Enginemen et al. 

4 

Mr. Chief Justice STONE delivered the 
opinion of the Court. 

This is a companion case to No. 4;>, 
Steele v. Louisville & N. R. Co., Brother-
hood of Locomotive Firemen & Engine-
men et al., 323 U.S. — , 65 S.Ct. 226, m 
which we answered in the affirmative a 
question also presented in this case The 
question is whether the Railway Labor 
Act, 48 Stat. 1185, 45 U.S.C. § 151 et seq., 
45 U.S.C.A. § 151 et seq., imposes on a 
labor organization, acting as the exclusive 
bargaining representative of a craft or 
class of railway employees, the duty to 
represent all the employees in the craft 
without discrimination because of their 
race. The further question in this case is 
whether the federal courts have jurisdic-
tion to entertain a non-diversity suit ill 

which petitioner, a railway employee sub-
ject to the Act, seeks remedies by in-
junction and award of damages for the 
failure of the union bargaining representa-
tive of his craft to perform the duty im-
posed on it by the Act, to represent pe-
titioner and other members of his craft 
without discrimination because of race. 

Petitioner, a negro fireman, employed by 
the Norfolk & Southern Railway, brought 
this suit in the District Court against the 
Railway, the Brotherhood of Locomotive 
Firemen and Enginemen and certain of its 
subsidiary lodges, and one of its officers, 
setting up, in all material respects, a cause 
of action like that alleged in the Steele 
case. The Brotherhood, a labor union, is 
the designated bargaining representative 
under the Railway Labor Act, for the craft 
of firemen of which petitioner is a member, 
and is accepted as such by the Railway and 
its employees. 

Acting as such the Brotherhood gave 
to the Railroad the notice of March 28, 
1940, and later entered into the contract of 
February 18, 1941 and its subsequent modi-
fications, all of which were the subject of 
our consideration in the Steele case. Pe-
titioner complains of the discriminatory ap-
plication of the contract provisions to him . 
and other negro members of his craft m 
favor of "promotable", i.e., white, firemen, 
by which he has been deprived of his pre-
existing seniority rights, removed from the 
interstate passenger run to which he was 
assigned and then assigned to more arduous 
and difficult work with longer hours in 
yard service, his place in the passenger 
service being filled by a white fireman. 

He alleges that the contract was signed 
and put into effect without notice to him or 
other negro members of his craft, and with-
out opportunity for them to be heard with 
respect to its terms, and that his protests 
and demands for relief to the Railway and 
the Brotherhood have been unavailing. 
Petitioner prays for a declaratory adjudi-
cation of his rights, for an injunction re-
straining the discriminatory practices com-
plained of, for an award of damages and 
for other relief. 

The District Court dismissed the suit 
for want of jurisdiction. The Circuit 
Court of Appeals for the Fourth Circuit 
affirmed, 140 F.2d 35, on the ground that 
the federal courts are without jurisdiction 
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of the' cause, there being no diversity of 
citizenship and, insofar as the suit is 
grounded <?n the wrongful acts of respond-
ents, it is not one arising under the laws of 
the United States, even though the union 
was chosen as bargaining representative 
pursuant to the Railway Labor Act. See 
Gully v. First Nat. Bank, 299 U.S. 109, 112, 
114, 57 S.Ct. 96, 97, 98, 81 L.Ed. 70. 

[1] For the reasons stated in our opin-
ion in the Steele case the Railway Labor 
Act itself does not exclude the petitioner's 
cause of action from the consideration of 
the federal courts. Cf. Switchmen's Union 
North America v. National Mediation 
Board, 320 U.S. 297, 64 S.Ct. 95; General 
Committee of Adjustments of Brotherhood 
of Locomotive Engineers for Missouri-
Kansas-Texas R. v. Missouri-Kansas-Tex-
as R. Co., 320 U.S. 323, 64 S.Ct. 146; 
General Committee of Adjustments of 
Brotherhood of Locomotive Engineers for 
Pacific Lines of Southern Pacific Co., v. 
Southern Pacific Co., 320 U.S. 338, 64 S.Ct. 
142; Brotherhood of Railway & Steam-
ship Clerks, etc., v. United Transport Serv-
ice Employees, 320 U.S. 715, 816, 64 S.Ct. 
260, 435, with Texas & N. O. R. Co. v. 
Brotherhood of Ry. & S. S. Clerks, 281 U. 
S. 548, 50 S.Ct. 427, 74 L.Ed. 1034; Vir-
ginian R. Co. v. System Federation No. 40, 
Railroad Employees Department of Ameri-
can Federation of Labor, 300 U.S. 515, 57 
S.Ct. 592, 81 L.Ed. 789. 

We also hold that the right as-
serted by petitioner which is derived from 
the duty imposed by the Railway Labor Act 
on the Brotherhood, as bargaining repre-
sentative, is a federal right implied from 
the statute and the policy which it has 
adopted, it is the federal statute which 
condemns as unlawful the Brotherhood's 
conduct. "The extent and nature of the 
legal consequences of this condemnation 
though left by the statute to judicial de-
termination, are nevertheless to be de-
rived from it and the federal policy which 
it has adopted." Deitrick v. Greaney, 309 
U.S. 190, 200, 201, 60 S.Ct. 480, 484, 485, 

84 L.Ed. 1036; Board of Com'rs of Jackson 
County v. United States, 308 U.S. 343, 60 
S.Ct. 285, 84 L.Ed. 313; Sola Electric Co. 
v. Jefferson Electric Co., 317 U.S. 173, 176, 
177, 63 S.Ct. 172, 173, 174, 87 L.Ed. 165; 
cf. Clearfield Trust Co. v. United States, 
318 U.S. 363, 63 S.Ct. 573, 87 L.Ed. 838. 
The case is therefore one arising under a 
law regulating commerce of which the fed-
eral courts are given jurisdiction by 28 U. 
S.C. § 41(8), 28 U.S.C.A. § 41(8), Judicial 
Code § 24(8) ; Mulford v. Smith, 307 U.S. 
38, 46, 59 S.Ct. 648, 651, 83 L.Ed. 1092; 
Peyton v. Railway Express Agency, 316 
U.S. 350, 62 S.Ct. 1171, 86 L.Ed. 1525; cf. 
Illinois Steel Co. v. Baltimore & O. R. Co., 
320 U.S. 508, 510, 511, 64 S.Ct. 322, 323, 
324. 

[2] For the reasons.also stated in our 
opinion in the Steele case the petitioner is 
without available administrative remedies, 
resort to which, when available, is pre-
requisite to equitable relief in the fed-
eral courts. Goldsmith v. United States 
Board of Tax Appeals, 270 U.S. 117, 123, 
46 S.Ct. 215, 217, 70 L.Ed. 494; Porter v. 
Investors' Syndicate, 286 U.S. 461, 471, 52 
S.Ct 617,. 620, 76 L.Ed. 1226, affirmed 287 
U.S. 346, 53 S.Ct. 132, 77 L.Ed. 354; 
Natural Gas Pipeline Co. of America v. 
Slattery, 302 U.S. 300, 309, 58 S.Ct. 199, 
203, 82 L.Ed. 276; Atlas Life Ins. Co. v. 
W. I. Southern Inc., 306 U.S. 563, 59 S.Ct. 
657, 83 L.Ed. 987. 

[3] We hold, as in the Steele case, that 
the bill of complaint states a cause of ac-
tion entitling plaintiff to relief. As other 
jurisdictional questions were raised in the 
courts below which have not been con-
sidered by the Court of Appeals, the case 
will be remanded to that court for further 
proceedings. 

Reversed. 

Mr. Justice MURPHY concurs in the re-
sult for the reasons expressed' in his con-
curring opinion in Steele v. Louisville & 
N. R. Co. 
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1. Master and servant ©=15(77) 
Findings that employer had set up and 

maintained a union to frustrate unioniza-
tion of its plant by the C.I.O., that shop 
contract was made with company union 
with knowledge that contract would be 
used as a means of bringing about dis-
charge of C.I.O. employees by denying 
them membership in company union, and 
that such conduct constituted unfair labor 
practices, sustained order requiring employ-
er to disestablish the company union and 
cease and desist from giving effect to the 
shop contract and to reinstate with back 
pay 43 C.I.O. employees who had been dis-
charged because of their affiliation with the 
C T O. National Labor Relations Act § 8 
(3), 29 U.S.C.A. § 158(3). 

2. Master and servant 5(77) 
The findings of the National Labor 

Relations Board that a company union had 
been set up, maintained, and used by em-
ployer to frustrate unionization of its plant 
by the C.I.O., that union shop contract 
was made by employer with knowledge that 
company union intended to use the contract 
as a means of bringing about the discharge 
of C.I.O. employees by denying them mem-
bership in company union, and that there-
fore company was guilty of unfair labor 
practice's, were sustained by substantial 
evidence. National Labor Relations Act 
§ 8(3), 29 U.S.C.A. § 158(3). 

3. Officers ©=103 
The differences in origin and function 

between administrative bodies and courts 
preclude wholesale transplantation of the 
rules of pfocedure, trial, and review which 
have evolved from the history and expe-
rience of courts. 

4. Master and servant ©=15(89) 
In the attempted settlement of dis-

putes and in the performance of other 
duties imposed upon it, the National Labor 
Relations Board has power to fashion its 

procedure in order to protect employees 
from unfair labor practices, and the court 
cannot by incorporating the judicial con-
cept of estoppel into the procedure of the 
board render it powerless to prevent an 
obvious frustration of the purposes of the 
National Labor Relations Act. National 
Labor Relations Act § 1 et seq., 29 U.S. 
C.A. § 151 et seq. 
5. Master and servant ©=15(94) 

The rule adopted by the National La-
bor Relations Board that it will ordinarily 
respect the terms of a settlement agreement 
approved by it, but that it will go behind 
such agreements where subsequent eveiits 
demonstrated that efforts for adjustment 
had failed to accomplish their purpose or 
where there has been a subsequent unfair 
labor practice, is appropriate to accomplish 
the purpose of the National Labor Rela-
tions Act with fairness to all concerned. 
National Labor Relations Act § 1 et seq., 
29 U.S.C.A. § 151 et seq. 

6. Master and servant ©=15(48) 
, Where it appeared that efforts of Na-

tional Labor Relations Board had failed 
to procure an adjustment of dispute and 
there was evidence of subsequent unfair 
practice, the board was justified in consid-
ering evidence of employer's conduct both 
before and after settlement of dispute 
which failed and certification of union as 
bargaining representative. National Labor 
Relations Act § 1 et seq., 29 U.S.C.A. § 151 
et seq. 

7. Master and servant ©=15(4) 
A bargaining agent selected under Na-

tional Labor Relations Act is the agent 
of all employees and charged with the re-
sponsibility of representing their interests 
fairly and impartially. National Labor 
Relations Act § 1 et seq., 29 U.S.C.A. 
§ 151 et seq. 
8. Master and servant ©=15(26) 

Under the National Labor Relations 
Act, no employee can be deprived of his 
employment because of his prior affiliation 
with any particular union. National Labor 
Relations Act § 1 et seq., 29 U.S.C.A. § 151 
et seq. 

9. Master and servant ©=15(5) 
A provision of the National Labot 

Relations Act authorizing a closed shop 
contract is no authority for a majority of 
the workers and the employer to penalize 
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minority groups of workers by depriving 
them of that full freedom of association 
and self-organization which it was the 
prime purpose of the act to protect for all 
workers. National Labor Relations Act 
§ 8(3), 29 U.S.C.A. § 158(3). 

10. Master and servant ©=15(5) 
An employer was not required to enter 

into a shop contract with a union as bar-
gaining representative under which em-
ployer knew that discriminatory discharges 
of employees who were members of an-
other union were bound to occur. Nation-
al Labor Relations Act § 1'et seq., 29 U.S. 
C.A. § 151 et seq. 

Mr. Justice JACKSON, Mr. Chief Jus-
tice STONE, Mr. Justice ROBERTS, and 
Mr. Justice FRANKFURTER dissenting. 

On Writs of Certiorari to the United 
States Circuit Court of Appeals for the 
Fourth Circuit. 

Separate petitions by the Wallace Corpo-
ration and the Richwood Clothespin & Dish 
Workers' Union to review a cease and de-
sist order of the National Labor Relations 
Board. The Circuit Court of Appeals di-
rected that the order be enforced, 141 F.2d 
87, and 'the petitioners bring certiorari. 

Affirmed. 

Mr. R. Walston Chubb, of St. Louis, Mo., 
for petitioner Wallace Corporation. 

Mr. M. E. Poiarsky, of Charleston, W. 
Va., for petitioner Richwood Clothespin 
and Dish Workers' Union. 

Mr. Alvin J. Rockwell, of Washington, 
D. C., for respondent. 

Mr. Justice BLACK delivered the opin-
ion of the Court. 

In an attempt to settle a labor dispute at 
the plant of petitioner company, an agree-
ment approved by the Board was signed 

239 
by a C.I.O. union, an Independent union, 
and the company. At a consent election 
held pursuant to this agreement, Independ-
ent won a majority of the votes cast,1 and 
was certified by the Board as bargaining 
representative. The company then signed 
a union shop contract with Independent, 
with knowledge—so the Board has f o u n d -
that Independent intended, by refusing 
membership to C.I.O. employees, to oust 
them from their jobs. Independent re-
fused to admit C.I.O. men to membership 
and the company discharged them. 

In a subsequent unfair labor practice 
proceeding the Board found that (1) Inde-
pendent had been set up, maintained, and 
used by the petitioner to frustrate the 
threatened unionization of its plant by the 
C.I.O., anil (2), the union shop contract was 
made by the company with knowledge that 
Independent intended to use the contract 
as a means of bringing about the discharge 
of former C.I.O. employees by denying 
them membership in Independent. The 
Board held that the conduct of the com-
pany in both these instances constituted un-
fair labor practices. It entered an order 
requiring petitioner to disestablish Inde-
pendent, denominated by it a "company 
union"; to cease and desist from giving ef-
fect to the union shop contract between it 
and Independent; and to reinstate with 
back pay forty-three employees, found to 
have been discharged because of their affili-
ation with the C.I.O., and because of their 
failure to belong to Independent, as re-
quired by the union shop contract.2 The 
Circuit Court of Appeals ordered enforce-
ment of the Order.s We granted certio-
rari because of the importance to the ad-
ministration of the Act of the questions in-
volved. 322 U.S. 721, 64 S.Ct. 1262. 

[ 1 , 2 ] The Board's findings if valid sup-
port the entire order. This is so because 
Section 8(3) of the Act, 29 U.S.C.A. § 
158(3)4 does not permit such a contract to 
be made between a company and-a labor or-
ganization which it has "established, main-
tained, or assisted."3 The Board there-

1 Of 207 eligible employees, 9S voted for 
Independent, 83 for the C.I.O., and 26 did 
not vote. 

2 50 N.L.R.B. 138. 
3 4 Cir., 141 F.2d 87. 
4 Section 8(3) contains a'proviso to the 

effect that nothing in the Act "shall pre-
clude an employer from making an agree-
ment with a labor organization (not es-

tablished, maintained, or assisted by any 
action defined in this Act as an unfair 
labor practice) to require as a condition of 
employment membership therein * * *." 
(Italics added.) 

•r> National Labor Relations Board v. 
.Electric Vacuum cflaner Co., 315 U.S. 
6S5, 694, 62 S.Ct. 846, 850, S6 L.Ed. 1120. 
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fore is authorized by the Act to order dis-
establishment of such unions and to order 
an employer to renounce such contracts.6 

Nor can the company, if the Board's find-
ings are well-grounded, defend its dis-
charge of the C.I.O. employees on the 
ground that the contract with Independent 
required it to do so. It is contended that 
the Board's findings are not supported by 
substantial evidence. As shown by its an-
alysis, the Board gave careful consideration 
to the evidence before it relating to the un-
fair labor practices which occurred both 
before and after the settlement agreement 
and the certification. The Circuit Court of 
Appeals unreservedly affirmed the Board's 
findings, and we find ample substantiating 
evidence in the record to justify that af-
firmance. We need therefore but briefly 
refer to the circumstances leading to the 
Board's order. 

The findings of the Board establish the 
fact of an abiding hostility on the part of 
the company to any recognition of a C.I.O. 
union. This hostility we must take it ex-
tended to any employee who did or who 
might affiliate himself with the C.I.O. 
union. The company apparently preferred 
to close down this one of its two plants 
rather than to bargain collectively with the 
C.I.O. It publicly proclaimed through one 
of its foremen that "* * * the ones 
that did not sign up with the C.I.O. didn't 
have anything to worry about * * * 
the company would see that they was taken 
care of." The settlement agreement plain-
ly implied that the old employees could re-
tain their jobs with the company simply by 
becoming members of whichever union 
would win the election. Nevertheless, the 
company entered into an agreement with 
Independent tahich inevitably resulted in 
bringing about the discharge of a large 
bloc of C.I.O. men and their president. 

The contract was executed after notice 
to the company by the business manager of 
Independent that Independent must have 
the right to refuse membership to old 
C.I.O. employees who might jeopardize its 
majority. This business manager, who had 

6 International Ass'n of Machinists v. 
Labor Board, 311 U.S. 72, 81, 82, G1 S. 
Ct. 8-3, S9, 85 L.Ed. 50; National Labor 
Relations Board v. Falk Corp.. 30S U.S. 
453, 461, 60 S.Ct. 301. 311. 84 L.Ed. 396. 

7 The contract reads: "It is mutually 
agreed by both parties hereto that should 

himself originally been recommended to 
Independent by a company employee, wrote 
the company, prior to the making of the 
contract, that Independent insisted upon a 
closed shop agreement because it wanted 
a "legal means of disposing of any present 
employees" who might affect its majority, 
and "who are unfavorable to our interests." 
The contract further significantly provided 
that the company would be released from 
the clause requiring it to retain in its em-
ploy union men only, if Independent should 
lose its majority and the C.I.O. win it.7 

Neither the Board nor the court below 
found that the company engaged in a con-
spiracy to bring about the discharge of for-
mer C.I.O. members. Both of them, how-
ever, have found that the contract was 
signed with knowledge on the part of the 
company that Independent proposed to re-
fuse to admit them to membership and thus 
accomplish the very same purpose. By the 
plan carried out the company has been able 
to achieve that which the Board found was 
its object from the beginning, namely, to 
rid itself of C.I.O. members, categorized 
by its foreman as "agitators." 

[3,4] It is contended that the Board's 
finding as to company domination has no 
support in the evidence because the evi-
dence as to company domination., antedated 
the settlement and certification, and hence 
was improperly admitted. The argument 
is that the Board cannot go behind the set-
tlement and certification. The petitioner 
does not argue that any language appearing 
in the Labor Relations Act denies this pow-
er to the Board, but relies upon general 
principles on which the judicial rule gov-
erning estoppel is based. Only recently 
we had occasion to note that the differ-
ences in origin and function between ad-
ministrative. bodies and courts "preclude 
wholesale transplantation of the rules of 
procedure, trial and review which have 
evolved from the history and experience of 
courts." Federal Communications Com-
mission v. Pottsvilie Broadcasting Co., 309 
U.S. 134, 143, 60 S.Ct. 437, 441, 84 L.Ed. 
656. With reference to the attempted set-

the Union at any time become affiliated in 
any way with any labor organization or 
federation having membership or local un-
ion affiliations in more than one town out-
side of the City of Richwood, West Vir-
ginia. this clause (E) of Article I shall im-
mediately become null and void, * * *." 
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tlement of disputes, as in the performance 
of other duties imposed upon it by the Act, 
the Board has power to fashion its proce-
dure to achieve the Act's purpose to pro-
tect employees from unfair labor practices. 
We cannot, by incorporating the judicial 
concept of estoppel into its procedure, ren-
der the Board powerless to prevent an ob-
vious frustration of the Act's purposes. 

[5, 6] To prevent disputes like the one 
here involved, the Board has from the very 
beginning encouraged compromises and 
settlements.8 The purpose of such attempt-
ed settlements has been to end labor dis-
putes, and so far as possible to extinguish 
all the elements giving rise to them. The 
attempted settlement here wholly failed to 
prevent the wholesale discard of employees 
as a result of their union affiliations. The 
purpose of the settlement was thereby de-
feated. Upon this failure, when the 
Board's further action was properly in-
voked, it became its duty to take fresh steps 
to prevent frustration of the Act. To meet 
such situations the Board has established as 
a working rule the principle that it ordi-
narily will respect the terms of a settle-
ment agreement approved by it.9 It has 
consistently gone behind such agreements, 
however, where subsequent events have 
demonstrated that efforts at adjustment 
have failed to accomplish their purpose, or 
where there has been a subsequent unfair 
labor practice.10 We think this rule adopt-
ed by the Board is appropriate to accom-
plish the Act's purpose with fairness to 

all concerned. Consequently, since the 
Board correctly found that there was a 
subsequent unfair labor practice, it was 
justified in considering evidence as to peti-
tioner's conduct, both before and after the 
settlement and certification. 

The company denies the existence of a 
subsequent unfair labor practice. It at-
tacks the Board's conclusion that it was 
an unfair labor practice to execute the 
union shop contract with knowledge that 
Independent at that time intended to deny 
membership to C.I.O. employees because 
of their former affiliations with the C.I.O. 
It admits that. had there been no union 
shop agreement, discharge of employees on 
account of their membership in the C.I.O. 
would have been an unlawful discrimina-
tion contrary to Section 8(3) of the Act. 
But the proviso in Section 8(3) permits 
union shop agreements. It follows there-
fore, the company argues, that, inasmuch 
as such agreements contemplate discharge 
of those who are not members of the con-
tracting union, and inasmuch as the com-
pany has no control over admission to un-
ion membership, the contract is valid and 
the company must discharge non-union 
members, regardless of the union's dis-
criminatory purpose, and the company's 
knowledge of such purpose. This argu-
ment we cannot accept. 

[7-9] The duties of a bargaining agent 
selected under the terms of the Act extend 
beyond the mere representation of the in-
terests of its own group members. By its 

8 Apparently more than 50% of all cas-
es before it have been adjusted under its 
supervision. See Eirst Annual Report of 
the National Labor Relations Board (1936), 
pp. 30, 31; Second Annual Report (1937), 
pp. 15-17; Third Annual Report (1938), 
pp. 20-22; Fourth Annual Report (1939) 
pp. 19-22; Fifth Annual Report (1940), 
pp. 14, 16-18, 20, 26; Sixth Annual Re-
port (1941), pp. 14, 15, 25, 26, 27, 29; Sev-
enth Annual Report (1942), pp. 22-25, 
28-30, 80-86; Eighth Annual Report 
(1.943), pp. 20-23, 91, 92. 

9 Matter of Corn Products Refining Co., 
22 N.L.R.B. 824, 828, 829; Matter of 
Wiekwire Brothers, 16 N.L.R.B. 316, 325, 
326; Matter of Godchaux Sugars, Inc.. 12 
N.L.R.B. 568, 576-579; Matter of Slien-
andoah-Dives Mining Co., 11 N.L.R.B. 885, 
888; cf. Matter of the Locomotive Fin-
ished Material Company, 52 N.L.R.B. 922, 
927. 

05 S.CT.—16 

1 6 Matter of Locomotive Finished Mate-
rial Company, supra, 52 N.L.R.B. 926-
928 ; Matter of Chicago Casket Company, 
21 N.L.R.B. 235, 252-256; Matter of Har-
ry A. Halff, 16 N.L.R.B. 667, 679-682; 
cf. Matter of Wiekwire Brothers, supra. 
The courts have approved the Board's 
practice in this respect. National Labor 
Relations Board v. T. W. Phillips Gas & 
Oil Co., 3 Cir., 141 F.2d 304, 305, 306; 
National Labor Relations Board v. Hawk 
& Buck Co., 5 Cir., 120 F.2d 903, 904, 905 ; 
National Labor Relations Board v. Thomp-
son Products, Inc., 6 Cir., 130 F.2d 363, 
366, 367; Canyon Corp. v. N. L. R. B., 8 
Cir., 128 F.2d 953, 955, 956; Sperry Gy-
roscope Co. v. N. L. R. B „ 2 Cir., 129 
F.2d 922, 931. See Warehousemen's Un-
ion v. N. L. R. B., 74 App.D.C. 28, 121 
F.2d 84, 92-94, certiorari denied 31.4 U. 
S. 674, 62 S.Ct. 138, 86 L.Ed. 539. 
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selection as bargaining- representative, it 
has become the agent of all the employees, 
charged, with the responsibility of repre-
senting their interests fairly and impar-
tially. Otherwise, employees who are not 
members of a selected union at the time it 
is chosen by the majority would be left 
without adequate representation. No em-
ployee can be deprived of his employment 
because of his prior affiliation with any 
particular union. The Labor Relations Act 
was designed to wipe out such discrimina-
tion in industrial relations. Numerous de-
cisions of this Court dealing with the Act 
have established beyond doubt that work-
ers shall not be cliscriminatorily discharged 
because of their affiliation with a union. 
We do not construe the provision author-
izing a closed shop contract as indicating 
an intention on the part of Congress to 
authorize a majority of workers and a 
company, as in the instant case, to penalize 
minority groups of workers by depriving 
them of that full freedom of association 
and self-organization which it was the 
prime purpose of the Act to protect for all 
workers. It was as much a deprivation of 
the rights of these minority employees for 
the company discriminatorily to discharge 
them in collaboration with Independent as 
it would have been had the company done 
it alone. To permit it to do so by indirec-
tion, through the medium of a "union" of 
its own creation, would be to sanction a 
readily-contrived mechanism for evasion 
of the Act. 

[10] One final argument remains. The 
company, it is said, bargained with Inde-
pendent because it was compelled to do so 
by law. The union shop contract to which 
the company at first objected, but into which 
it entered against the advice of counsel, 
was the result of that bargaining. The 
company, it is pointed out, persistently 
though unsuccessfully sought to persuade 
Independent to admit C.I.O. workers as 
members of Independent. Hence, we are 
told, the company did all in its power to 
prevent the discharges and should not be 
held responsible for them. Two answers 
suggest themselves: First, that the com-
pany was not compelled by law to enter 
into a contract under which it knew that 
discriminatory discharges of its employees 
were bound to occur; second, the rccord 
discloses that ther? was more the company 
could and should have done to prevent 

these discriminatory discharges even attej 
the contract was executed. Immediately 
after the discharge of this large group of 
employees, the Labor Board complained to 
the company. The company appealed in 
writing to Independent's business manager 
to admit the men to membership, and thus 
make possible their reinstatement. This 
appeal was rejected. The Board then called 
to the company's attention our decision in 
National Labor Relations Board v. Elec-
tric Vacuum Cleaner Co., 315 U.S. 685, 62 
S.Ct..846, 86 L.Ed. 1120, asserting that un-
der its authority the men had been illegally 
discharged and should be reinstated. In 
subsequent correspondence, the Board sug-
gested to the company that if it should lat-
er be required to reinstate the discharged 
employees, it would have only itself to 
blame, since it had voluntarily dispensed 
with their services. It insisted that the 
company was taking a needless risk of lia-
bility because if the Board should hear 
charges and dismiss them, the men could 
then be discharged, but if on the other hand, 
the Board should sustain the complaint, the 
discharged employees "would have retained 
their positions and your client would have 
no further liability because of their wrong-
ful discharge." The Board's representa-
tive at that time wrote the company, "I 
again beseech you to return them to work 
pending a decision of the National Labor 
Relations Board on this question." 

It follows from what we have said that 
we affirm the judgment of the court below 
approving the order of the Board in its 
entirety. 

Affirmed. 

Mr. Justice JACKSON, dissenting. 
A more complete statement of the facts 

than is found in the Court's opinion is nec-
essary to disclose the reasons why the 
CHIEF JUSTICE, Mr. Justice ROBERTS, 
Mr. Justice FRANKFURTER, and I'dis-
sent. 

The Wallace Manufacturing Company 
employs about 200 employees and makes 
clothespins and similar wood products at 
Richwood, a small community in West Vir-
ginia. In July 1941 a union affiliated with 
the C.I.O., which after the practice of the 
Court's opinion wc will call the C.I.O., be-
gan to organize these employees, and the 
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Company engaged in counter measures. 
Without detailing the evidence or consid-
ering the merits of the Company's objec-
tions we will assume that the Company dur-
ing this period was guilty of unfair labor 
practices. 

On September 25, the C.I.O. called a 
strike. About October 2, the Independent 
union, one of the petitioners here, came in-
to being. On October 10, 1941, the C.I.O. 
filed charges with the Labor Board, alleg-
ing among other things that the Company 
had violated the Act by sponsoring the for-
mation of the Independent. Again, with-
out weighing the evidence or the objections 
of the Company or of the Independent, we 
will assume that the Company was guilty. 

On October 14, the Independent demand-
ed recognition as bargaining representative 
of the employees, and on October 31, it filed 
with the Labor Board a petition for inves-
tigation and certification of it as the rep-
resentative of the Company's employees. 

The Board, however, did not proceed 
on either the complaint or the request 
for certification. Instead, as the Gov-
ernment states, "During the ensuing two 
and one-half months, representatives of 
petitioner [the company], the Board, and 
the two unions engaged in negotiations 
looking toward settlement of the entire 
controversy, including disposition of the 
Union's charge and the Independent's 
petition." Again, without considering 
the Company's or the Independent's ob-
jection or evidence, we will assume that 
during this two and a half months the 
Company engaged in unfair labor practices. 
The strike was proceeding, however, with 
much bitterness and some violence. On 
December 30, the strike then being in its 
fourth month, the C.I.O. by telegram of-
fered, with the approval of the Labor 
Board, to enter into a consent election 
"with you and your Company Union, on 
the condition that when we prove a major-
ity and become the exclusive bargaining 

1 The Board has declared its policy with 
respect to consent elections as follows: 
"However, tlie Board does not ordinarily 
order elections in the presence of unrem-
edied unfair labor practices, whether mere-
ly alleged or already found by the Board, 
unless the labor organization which insti-
tuted the charges has agreed in advance 
that it will not rely upon the unfair labor 
practices as a basis for objecting to the 

agency for all your employees, that as a 
condition of employment all eligible em-
ployees friust become members of Local 
Union 129, U.C.W.O.C." The closed-shop 
proposal was thus first brought forward 
by the C.I.O. On January 13, the C.I.O. 
and the Independent and the Company 
signed an agreement that the plant should 
be opened, that everyone should return to 
work, that the Company would not in any 
wa\- influence its 'employees for or against 
cither union, and that the unions would not 
exercise any coercion. The Company 
agreed to recognize as exclusive bargain-
ing agent whichever union was proved by 
a vote conducted by the Board to represent 
a majority of its employees and to start 
negotiations immediately after the result 
of the election was determined and to grant 
a union shop. All parties are agreed that 
they employed "union shop" as the equiv-
alent of "closed shop." There is no find-
ing and no evidence that at the time the 
company entered into this obligation it had 
any foreknowledge as to which union would 
win or what the practice of either as to 
admission of members would be, nor is 
there any evidence that either union had 
decided upon any policy in anticipation of 
victory. There is no charge, no finding, 
and no evidence that the Company has not 
performed its part of this agreement scrup-
ulously. 

The parties took this agreement to the . 
office of the Board's regional manager and 
on January 19 two agreements were drawn: 
One by which the C.I.O. withdrew the 
charges of domination and other charges; 
and the other for a consent election to de^ 
termine the employees' choice of representa-
tive. Both of these agreements, after signa-
ture by all the parties, were approved in 
writing by the Regional Director, acting on 
behalf of the National Labor Relations 
Board and with full knowledge of the agree-
ment that the Company would give to the 
winner a closed shop.1 

conduct or results of the election. The 
Board orders an election only when it is 
satisfied, after considering all evidence, 
respecting the employer's compliance with 
a prior order concerning unfair labor prac-
tices that 'an election free from all employ-
er compulsion, restraints and interference, 
can be held.'" Eighth Annual Report 
\1943) 19, 
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ingly to become a party to the Independent's 
plan to eliminate from respondent's pay roll 
employees solely because of their past union 
activities. On the contrary, when this un-
lawful scheme became known to it, the 
respondent not only had a right to abrogate 
the tripartite agreement, but also was under 
an affirmative obligation to do so. * * * 
Under these circumstances, the closed-shop 
agreement cannot be deemed a defense, but 
a discriminatory device to insure perpetu-
ation of the Independent and thus deprive 
employees of their statutory right to select 
bargaining representatives." 

Holding that execution and performance 
of the closed-shop agreement after the 
settlement and certification by the 'Board 
were "unfair labor practices," the Board 
held them effective also to revive the old 
charges settled by the agreements and elec-
tion and it went back to those events to 
find grounds on which to hold that the 
employer dominates the Independent. 

Accordingly it ordered that the Company 
disestablish and withdraw all recognition 
from the Independent as representative of 
any of its employees. It forbade "any con-
tinuation, renewal, or modification of the 
existing contract which would perpetuate 
the conditions which have deprived em-
ployees" of their jobs; it ordered the Com-
pany to cease giving effect to any contract 
between it and the Independent or to any 
modification or extension thereof. It also 
ordered that the Company "offer the afore-
said 43 employees immediate and full re-
instatement to their former or substantial-
ly equivalent positions, without prejudice 
to their seniority or other rights and privi-
leges, and to make them whole for any loss 
of pay they may have suffered." 

The underlying'question is, in the lan-
guage of the Board's brief, "Whether peti-
tioner by entering into and discharging 
employees pursuant to the terms of the 
closed-shop contract with the Independent 
violated Section 8(3) and (1) of the Act. 
It is' one of importance far beyond this 
little company and its two hundred em-
ployees. 

Section 8(3) makes it an unfair labor 
practice for an employer, by discrimina-

• tion, to encourage or discourage member-
ship in any labor organization. If it ended 
there it would of course outlaw any closed 
shop, for the very esscnce of the closcd 

shop is that the employer discriminates in 
employment to require membership in a 
particular union. To validate discrimina-
tion in such circumstances a proviso fol-
lows that no law of the United States 
"shall preclude an employer from making 
an agreement with a labor organization 
(not established, maintained, or assisted by 
any action defined in this Act as an unfair 
labor practice) to require as a condition of 
employment membership therein, if such 
labor organization is the representative of 
the employees * * *." 

At the time this closed shop agreement 
was made the Board had certified the In-
dependent as representative of the em-
ployees. Under Section 8 it would have . 
been an unfair labor practice had the Com-
pany refused to bargain with it. The 
Board made the certification, without ob-
jection by the defeated C.I.O. and with 
full knowledge that the Company was 
bound in law and in good faith to give the 
certified union a closed shop contract. We 
do not say, and it is not necessary now to 
decide, that the Board has no power to 
protect minorities at this stage of the pro-
ceedings. We do not mean to preclude the 
power of the Board, when the contract 
settling the strike, withdrawing charges 
against the company, and consenting to an 
election with a closed shop to the winner 
was brought to the Board, to have refused 
to dismiss charges and undertake an elec-
tion unless each union agreed {hat, if it 
won a closed shop, it would open the union 
to membership from the losers on terms 
the Board deemed fair. Since no one could 
tell who would win, this would in any 
event have been an impartial arrangement. 
Even after the Independent won, the Board 
before certifying it might perhaps proper-
ly have made conditions as to reasonable 
terms to the defeated. But the Board made 
no conditions or reservations of the sort. 
Instead, it takes the position, and the Court 
is holding, that such conditions must be im-
posed on the union by the employer. He 
must see that the union with which he has 
been ordered to bargain makes proper 
terms for admission into that certified 
union of its former enemies and rivals. 
We think that the decision to that effect is 
not only unauthorized by Congress, but is 
utterly at war with the hands-off require-
ments which the law lays upon the em-
ployer, and that this decision is at war with 
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one of the basic purposes of labor in its 
struggle to obtain this Act and of Congress 
in enacting it. 

Of course the closed shop is well known 
in labor relations. Its essential philosophy 
is that once the employees have chosen 
their representative union, it is entitled to 
bargain for the employer's help to maintain 
its control. Other employer aids to a 
dominant union, such as the check-off, are 
also conceded to unions by bargaining on 
behalf of a majority when they would not 
be at all permissible for the employer to use 
in the first place to influence the workmen 
to choose a particular union because he 
favored it. But the idea of the closed shop 
is that, while these acts of influence or 
pressure on workmen are unfair when ex-
erted by the employer in his own interest, 
they are fair and lawful when enforced by 
him as an instrument of the union itself. 
A closed shop is the ultimate goal of most 
union endeavor, and not a few employers 
have found it a stabilizer of labor relations 
by putting out of their shops men who were 
antagonistic to the dominant union, thus 
ending strife, for domination. It puts the 
employment office under a veto of the 
union, which uses its own membership 
standards as a basis on which to exclude 
men from employment. 

Neither the National Labor Relations 
Act, 29 U.S.C.A. § 151 et seq., nor any 
other Act of Congress expressly or by im-
plication gives to the Board any power to 
supervise union membership or to deal with 
union practices, however unfair they may 
be to members, to applicants, to minorities, 
to other unions, or to employers. This may 
or may not have been a mistake, but it was 
no oversight. We suppose that there is no 
right which organized labor of every shade 
of opinion in other matters would unite 
more strongly in demanding than the right 
of each union to control its own admissions 
to membership. Each union has insisted on 
its freedom to fix its own qualifications of 
applicants, to determine the vote by which 
individual admissions will be granted, to 
prescribe the initiation or admission fees, 
to fix the dues, to prescribe the duties to 
which members must be faithful and to 
decide when and why they may be expelled 
or disciplined. The exclusion of those 
whose loyalty is to a rival union or hostile 
organization is one of "the most common 
and most understandable of practices, de-

signed to.defend the union against under-
mining, spying, and discord, and possible 
capture and delivery over to a rival. Some 
unions have battled to exclude Communists, 
some racketeers, and all to exclude those 
deemed disloyal to their purposes. See 
Williams v. Quill, 277 N.Y. 1, 7, 12 N.E.2d 
547; Miller v. Ruehl, 166 Misc. 479, 2 N.Y. 
S.2d 394. 

There are those who think that the time 
has come when unions should be denied 
this control over their own affairs. How-
ever this may be, we only know that Con-
gress has included no such principle ex-
pressly in the Act. If the Board should at-
tempt to exercise it as we have suggested 
by way of a condition on its conducting an 
election or making a certification, a ques-
tion of its statutory power to do so might 
arise, on which we express no opinion. It 
would at least be a forthright exercise of 
power over the unions by the Board itself 
acting in the public interes,t and would not 
require an employer to engage in interfer-
ence with union affairs in direct violation 
of the Act. 

But the Court is decKling not only that 
without authority of Congress the admis-
sion practices of a labor organization hav-
ing a closed shop may be policed, but also, 
contrary as we think to the Act, that the 
employer is empowered and required to do 
the policing. This we think defies both 
the express terms and the philosophy of 
the Act. The letter of the Act makes it a 
forbidden practice for an employer to "in-
terfere with" or "restrain" employees in 
the "right to self-organization." We as-
sume this employer knew the Independent 
would exercise its power over admission 
privileges to some extent to protect itself 
against infiltration of hostile elements. 
The Board must have known it, too. And 
both must have known the C.I.O. would, 
also, if it won. However, the Independent 
has not indiscriminately excluded all who 
were against it in the election. The C.I.O. 
had 83 votes; all but 43 of these voters 
seem to have been admitted to the Inde-
pendent, and 12 of those never applied, 
making 31 apparently rejected. In view of 
the bitterness and duration of the strike, 
involving some shooting, it is not strange 
that good will did not descend on the 
victors at once. The Board may have ex-
pected more moderation when it conducted 
the consent election and certified the In-
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dependent. There is nothing to show that 
the Company did not, too. When it was 
found how harshly the Independent had be-
haved, the Company did try persuasion to 
get the union leaders to relent—the Com-
pany's own interests were to get back 
more of its experienced employees. How 
it could have done more without breaking 
both faith and the law, the Court does not 
point out, and we do not know. 

Of course, if the employer in a closed 
shop is to be responsible for the discrimina-
tions or unfairness of the union, he must 
have a right to be informed about its ad-
missions. If, in collective bargaining, a 
union asked a closed shop, the employer 
would have to (Jemand to know the rules 
and practices about admission, the fees, the 
by-laws, the method of electing members. 
If he should demand this as a condition of 
collective bargaining, we should expect the 
Board to hold him guilty of unfair prac-
tices and we have no doubt it would ask 
this Court to sustain it. Yet here the sole 
ground of penalizing this employer is that 
he did not do just that. Should the em-
ployer have made the union admit all of its 
former enemies? If not, by what standard 
could he allow it to select? Must it also 
be made to admit even those who would 
not sign applications or pay initiation fees 
claimed to be too onerous? The employer 
is required to reinstate with back pay a 
dozen who never even asked to join the 
certified union. But neither the Court not 
the Board says what the employer should 
have required the union to adopt as an ad-
mission policy. 

The'statute expressly permits a closed 
shop It can be denied only when the cer-
tified union is "established, maintained, or 
assisted" by unfair labor practices of the 
employer. But the statute cannot mean 
that the making and performance of a 
closed shop contract in itself is an unfair 
practice which invalidates a closed shop. 
To so interpret it would be to believe the 
Congress by this provision was perpetrat-
ing a hoax. But if it means that the union 
can have a closed shop and the employer 
will supervise its membership, it is a 
strange contradiction in an Act whose 
chief purpose was to sterilize the employ-
ers and to free workmen of the influence 
they exerted through control of the right 
to work. 

We can quite understand, and we do 
not mean to criticize, the motives which 
animated the Board. We are dealing here 
with an industry located in a small com-
munity where opportunities for other em-
ployment are probably not plentiful. It 
is not unlikely that denial of the right to 
work for this company will keep these 
men from earning a livelihood in a place 
they long have lived. In so far as the 
Board has been stirred by concern for in-
dividual and minority protection against 
arbitrary union action, we both understand 
and sympathize with their concern. The 
employer is the only one it can lay hands 
on, and the temptation is great to use 
him to protect minority rights in the labor 
movement. This and the other cases be-
fore us give ground for belief that the 
labor movement in the United States is 
passing into a new phase. The struggle 
of the unions for recognition and rights 
to bargain, and of workmen for the right 
to join without interference, seems to be 
culminating in a victory for labor forces. 
We appear now to be entering the phase 
of struggle to reconcile the rights of in-
dividuals and minorities with the power of 
those who controll collective bargaining 
groups We have joined in the opinion in 
Steele v. L. & N. R. Co., U.S. , 65 S. 
Ct 226. That case arose under the Railway 
Labor Act, 45 U.S.C.A. § 151 et seq., which 
contains no authorization whatever for a 
closed shop, on the contrary forbids the 
discrimination underlying the adoption of 
a closed shop, and deals with an industry 
and a labor group which never has had or 
sought a closed shop. But here we deal 
with a minority which the statute has sub-
jected to closed-shop practices. Whether 
the closed shop, with or without the closed 
union, should or should not be permitted 
without supervision is in the domain of 
policy-making, which it is not for this 
Court to undertake. Neither do we find 
any authority in the National Labor Rela-
tions Board to undertake it. 

It happens to be an independent that 
won here. But counsel for the Board as-
sured us on argument that this is not a 
one-way policy to require independent un-
ions to" admit their enemies. It would, as 
we understand it, have been applied in the 
same manner if the C.I.O.. had . won and 
had excluded some Independent members— 
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on suspicion, perhaps, that they were com-
pany spies. The obstacle that this decision 
will interpose to all future bargaining for 
closed shops is likely to be felt by C.I.O. 
and A. F. of L. unions many times as often 
as by independents. 

Of course it is the employer who is pen-
alized here, and on shallow and superficial 
examination it may seem like another vic-
tory for labor. The employer must pay 
many thousands of dollars for hours un-
worked, because it performed reluctantly 
but in good faith its closed-shop agreement 
made under authority of Congress and with 
knowledge and encouragement of the 
Board, and with the approval and instiga-
tion of the C.I.O. union whose members 
now gain back pay by its repudiation. We 
think this cannot be justified as an unfair 
labor practice outlawed by Congress. That 
resistance to closed-shop unions will likely 
be stiffened if employees must underwrite 
the fairness of closed-shop unions to ap-
plicants and members, and that a good deal 
labor has fought for may be jeopardized 
if the price of obtaining it is to have the 
union policed by the employer, are con-
siderations beyond our concern. We can 
only view this as a very unfair construc-
tion of the statute to the employer and 
one not warranted by anything Congress 
has directed or authorized. 

UNITED STATES v. JOHNSON et at. 
No. 43. 

Argued Nov. 8, 1944. 

Decided Dee. 18, 1944. 

1. Criminal law ©=l 13 
Congress may make the practices 

which led to the Federal Denture Act tri-
able in any federal district through which 
an offending denture is transported. 18 
U.S.C.A. §§ 420f to 420h; U.S.C.A.Const. 
art. 3, § 2, cl. 3; Amend. 6. , 
2. Criminal law ©=l 13 

If the Federal Denture Act reason-
ably permits the trial of the sender of out-
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lawed, dentures to be confined to the dis-
trict of sending and that of the importer to 
the district into which they are brought, 
such construction should be adopted as 
more consonant with historic experience 
and policy that underlie the constitutional 
safeguards regarding the trial of crimes. 
18 U.S.C.A. §§ 420f to 420h; U.S.C.A. 
Const, art. 3, § 2, cl. 3; Amend. 6. 

3. Criminal law ©=106 
Questions of venue in criminal cases 

raise deep issues of public policy in the 
light of which legislation must be con-
strued, and are not merely matters of for-
mal legal procedure. U.S.C.A.Const. art. 
3, § 2, cl. 3; Amend. 6. 

4. Criminal law ©=l 13 
Under the Federal Denture Act penal-

izing the "use" of instrumentalities of in-
terstate commerce to send from, or to bring 
into, a state any denture the cast of which 
was taken by a person not licensed to prac-
tice dentistry in the sj:ate into which the 
denture is sent, but without expressly pro-
viding for trial in any district through 
which the unlawful denture passes, the 
trial of the sender must be restricted to the 
district of sending, and the trial of the 
importer to the district into which the un-
lawful denture is brought. 18 U.S.C.A. §§ 
420f to 420h; U.S.C.A.Const. art. 3, § 2, 
cl. 3; Amend. 6. 

See Words and Phrases, Permanent 
Edition, for all other definitions of 
"Use". 

Mr. Justice REED, Mr. Chief Justice 
STONE, Mr. Justice DOUGLAS, and Mr. 
Justice RUTLEDGE, dissenting. 

Appeal from the District Court of the 
United States for the District of Delaware. 

Proceeding by the. United States of 
America against Margaret M. Johnson and 
Mary E. Layton, doing business, as the 
United States Dental Company, and Voyle 
Clark Johnson, for alleged violation of the 
Federal Denture Act. From an order 
quashing the information, 53 F.Supp. 596, 
the United States of America appeals. 

Affirmed. 

Mr. W. Marvin Smith, of Washington, 
D. C., for appellant. 
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Mr. H. Albert Young, 
Del., for appellees. 

of Wilmington, 

Mr. Justice FRANKFURTER delivered 
the opinion of the Court. 

This case concerns the construction of 
the Federal Denture Act of 1942, 56 Stat. 
1087 18 U.S.C. § 420f to 420h (Supp.1943), 
18 U.S.C.A. §§ 420f to 420h, which pro-
vides that "* ' * * it shall be unlawful, 
in the course of the conduct of a business 
of constructing or supplying dentures from 
casts or impressions sent through the mails 
or in interstate commerce, to use the mails 
or any instrumentality of interstate com-
merce for the purpose of sending or bring-
ing into * * * " a State or Territory 
any denture the cast of which was taken 
by a person not licensed to practice den-
tistry in the State into which the denture 
is sent. An information, filed October 4, 
1943, in the District Court for the District 
of Delaware, charged that appellees put 
into the mails at Chicago for delivery in 
Houston, Delaware, dentures in violation 
of the Delaware laws pertaining to dental 
practice, and thereby violated the Federal 
Denture Act. The information was 
quashed on the ground that prosecution of 
appellees could only be had where the îlle-
gal dentures were deposited. D.C., 53 F. 
Supp. 596. A second information, adding 
counts alleging transmission into and de-
livefy in Delaware, was quashed by entry 
of a formal order referring to the court's 
earlier opinion.1 The Government has ap-
pealed directly to this Court under the 
Criminal Appeals Act. 34 Stat. 1246, as 
amended, 18 U.S.C. § 682 (Supp.1943), 18 
U.S.C.A. § 682. 

[1,2] Must these appellees be tried in 
the Northern district of Illinois or may 
they be tried in the district of any State 
through which the dentures were carried 
including Delaware, the place of delivery? 
Has Congress authorized such discretion 
in the enforcement of this Act? If it has, 
there is an end to the matter, for Congress 
may constitutionally make the practices 
which led to the Federal Denture Act tri-
able in any federal district through which 
an offending denture is transported. Ar-

mour Packing Co. v. United States, 209 U. 
S. 56, 28 S.Ct. 428, 52 L.Ed. 681. An ac-
cused is so triable, if a fair reading of the 
Act requires it. But if the enactment, rea-
sonably permits the trial of the sender of 
outlawed dentures to be confined to the 
district of sending, and that of the importer 
to the district into which they are brought, 
such construction should be placed upon the 
Act. Such construction, while not required 
by the compulsions of Article III, § 2 of 
the Constitution and of the Sixth Amend-
ment, is more consonant with the consid-
erations of historic experience and policy 
which underlie those safeguards in the 
Constitution regarding the trial of crimes. 

Aware of the unfairness and hardship to 
which trial in an environment alien to the 
accused exposes him, the Framers wrote 
into the Constitution that ''The Trial of all 
Crimes * * * shall be held in the 
State where the said Crimes shall have 
been committed * * *." Article III, § 
2, cl. 3. As though to underscore the im-
portance of this safeguard, it was rein-
forced by the provision of the Bill of 
Rights requiring trial "by an impartial jury 
of the State and district wherein the crime 
shall have been committed." Sixth 
Amendment. By utilizing the doctrine of a 
continuing offense, Congress may, to be 
sure, provide that the locality of a crime 
shall extend over the whole area through 
which force propelled by an offender oper-
ates. Thus, an illegal use of the mails or 
of other instruments of commerce may 
subject the user to prosecution in the dis-
trict where he sent the goods, or in the dis-
trict of their arrival, or in any interven-
ing district. Plainly enough, such leeway 
not only opens the door to needless hard-
ship to an accused by prosecution remote 
from home and from appropriate facilities 
for defense. It also leads to" the appear-
ance of abuses, if not to abuses, in the se-
lection of what may be deemed a tribunal 
favorable to the prosecution. 

[3] These are matters that touch close-
ly the fair administration of criminal jus-
tice and public confidence in it, on which it 
ultimately rests. These are important fac-
tors in any consideration of the effective 
enforcement^ of the criminal law. They 

l We are concerned only with this latter 
information, but the court's opinion, deliv-
ered in connection with the first informa-

tion. gave its reasons for quashing both in-
formations. 
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have been-adverted to, from time to time, 
by eminent judges; and Congress has not 
been unmindful of them. Questions of 
venue in criminal cases, therefore, are not 
merely matters of formal legal procedure. 
They raise deep issues of public policy in 
the light of which legislation must be con-
strued. If an enactment of Congress 
equally permits the underlying spirit of the 
constitutional concern for trial in the vic-
inage to be respected rather than to be dis-
respected, construction should go in the di-
rection of constitutional policy even though 
not commanded by it. 

It is significant that when Congress de-
sires to give a choice of trial, it does so by 
specific venue provisions giving jurisdic-
tion to prosecute in any criminal court of 
the United States through which a process 
of wrongdoing moves. Such was the situ-
ation in Armour Packing Co. v. United 
States, supra. The offense there was un-
der the Elkins Act for the transportation 
of goods at illegal freight rates, and Con-
gress specifically provided for prosecution 
in any district "through which the trans-
portation may have been conducted." 32 
Stat. 847, as amended, 49 U.S.C. § 41(1), 
49 U.S.C.A. § 41(1). 

In the Federal Denture Act Congress did 
not make provision for trial in any district 
through which the goods were shipped. 
The absence of such a provision would in 
itself be significant. Its significance is en-
hanced when it appears that the attention 
of Congress was directed by the Postmaster 
General to the desirability of authority for 
a discretionary trial either at the place of 
shipment or at the place of receipt. He 
wrote to the Chairman of the House Com-
mittee on Interstate and Foreign Com-
merce "that consideration should be given 
to the advisability of having the measure 
provide for prosecution of violators in the 
jurisdiction where the material is caused 
to be delivered as well as in the jurisdiction 
from which it is sent". Hearings before 
Subcommittee of House Committee on In-
terstate and Foreign Commerce on II. R. 
'5674, 77th Cong., 2d Sess. (1942) p. 3. 
And the Committee also invited the view-
point of representatives of the Department 
of Justice "on the language of the bill". 
Id. at 28. In view of the keen awareness 
of enforcing officials as well as that of the 
members of the Committee on Interstate 

Commerce of the problems raised by venue 
in criminal trials, it is inadmissible to sug-
gest either oversight on the part of Con-
gress in failing to make provision for 
choice of venue or to make the cavalier as-
sumption that that which is specifically pro-
vided for in other enactments—i. e., trial in 
more than one district—was authorized but 
through parsimony of language left unex-
pressed in the Federal Denture Act. 

[4] The absence of a venue provision 
such as that which Congress wrote into the 
Elkins Act is far rtiore rationally explained 
by due regard to the difference between the 
offenses under the Elkins and the Federal 
Denture Acts respectively. The venue pro-
vision under the Elkins Act underlines the 
offense defined by that Act, which was not 
the illegal sending or the bringing of goods 
but their "transportation". That—trans-
portation—is inescapably a process, a con-
tinuing phenomenon. The Federal Den-
ture Act did not make "transportation" the 
offense. It proscribed the use of the mails 
for "the purpose of sending or bringing in-
to any State" unlawful dentures. The Act 
thereby hit two types of violators—the 
sender and the unlicensed dentist who 
brings in dentures from without. It is a 
reasonable and not a strained construction 
to read the statute to mean that the crime 
of the sender is complete when he uses the 
mails in Chicago, and the crime of the un-
licensed dentist in California or Florida or 
Delaware, who orders the dentures from 
Chicago, is committed in the State into 
which he brings the dentures. As a re-
sult, the trial of the sender is restricted to 
Illinois and that of the unlicensed dentist 
to Delaware or Florida or California. The 
illicit sender in Chicago cannot be hauled 
for trial across the continent, and, con-
versely, the unlicensed dentist cannot be 
compelled to stand trial in Chicago. 

The large policy back of the constitution-
al safeguards counsels against the unre-
stricted construction for which the Govern-
ment contends when Congress has not 
commanded it; and no considerations of 
expediency require it. Prosecutions of fed-
eral crimes are under the general supervi-
sion of the Attorney General of the United 
States; United States Attorneys do not 
cxercise autonomous authority. The vin-
dication of the Federal Denture Act there-
fore does not depend upon the willing-
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merce to dental appliances which were ap-
proved by licensed practitioners of the state 
into which the appliances were brought. 
Such was declared to be its purpose by the 
report of the Senate Committee. S.Rep. 
No. 1779, 77th Cong., 2d Sess., p. 1. As 
the injury would occur normally at the 
place of delivery and as the act is design-
ed to protect only those states which 
have laws regulating the furnishing of ap-
pliances by unlicensed practitioners, Con-
gress would naturally enact legislation 
which might phnish violations in the state 
of delivery. The prosecuting officers of 
that state would be most interested in en-
forcement and would best understand the 
scope of the laws of the state of delivery. 
Congress would not wish to leave immune 
shipments from foreign countries. Cf. 
United States v. Freeman, 239 U.S. 117, 
36 S.Ct. 32, 60 L.Ed. 172. 

The CHIEF JUSTICE, • Mr. Justice 
DOUGLAS and Mr. Justice RUTLEDGE 
join in this dissent. 
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o I KEY NUMBER SYSTEM 

UNITED STATES v. CRESCENT AMUSE-
MENT CO. et al. (two cases). 

CRESCENT AMUSEMENT CO. et al. v. 
UNITED STATES. 

Nos. 17, 18, 19. 

Argued Nov. 6, 7, 1944. 

Decided Dec. 11, 1944. 

1. Courts ©=>385(1) 
A motion to amend the findings tolls 

the time to appeal from district court to 
Supreme Court, where a reconsideration 
of certain basic findings of fact and the 
alteration of the conclusions of the court 
in anti-trust case are sought. Sherman 
Anti-Trust Act §§ 1, 2, 15 U.S.C.A. §§ 1, 2; 
15 U S C A. § 29; Jud.Code § 238, as 
amended in 1925, 28 U.S.C.A. § 345. 
2. Courts <3=385(1) 

Where a motion to amend the findings 
in anti-trust case sought a reconsideration 
of certain basic findings of fact and the 

alteration o'f the conclusions of the district 
court, an appeal from the final judgment 
to Supreme Court before disposition of 
such motion was premature and would be 
dismissed. Sherman Anti-Trust Act §§ 1, 2, 
15 U.S.C.A. §§ 1, 2; 15 U.S.C.A. § 29; 
Jud.Code § 238, as amended in 1925, 28 
U.S.C.A. § 345. 
3. Courts <3=385(1) 

The allowance by district court of a 
premature appeal to Supreme Court in an 
anti-trust case did not deprive the district 
court of jurisdiction to thereafter allow a 
timely appeal. Sherman Anti-Trust Act 
§§ 1, 2, 15 U.S.C.A. §§ 1, 2; 15 U.S.C.A. § 
29; Jud.Code § 238, as amended in 1925, 
28 U.S.C.A. § 345. 
4. Appeal and error <3=719(1) 

Only errors assigned will be consid-
ered by the Supreme Court. 
5. Appeal and error <3=1071 ( I ) 

Where any modifications in subsidiary 
findings would not be basic or essential 
ones, no reversible error is shown. 

6. Monopolies <3=24(2) 
Evidence showed that a combination 

.of motion-picture exhibitors and others 
had used its buying power to restrict the 
ability of competitors to license films and 
to eliminate competition by acquiring com-
petitors' 'properties or- otherwise. Sher-
man Anti-Trust Act §§ 1, 2, 15 U.S.C.A. §§ 
1,2. 

7. Monopolies <3=12(1) 
Action by a combination of motion pic-

ture exhibitors to obtain an agreement with 
a film distributor whereby commerce with 
a competing exhibitor is suppressed or re-
strained is a conspiracy in restraint of 
trade and a conspiracy to monopolize a 
part of the trade or commerce among the 
states contrary to the Sherman Act. Sher-
man Anti-Trust Act §§ 1, 2, 15 U.S.C.A. 
§§ 1. 2-
8. Commerce <3=40(1) 

The course of business which involves 
a regular exchange of films in interstate 
commerce is adequate to bring motion-
picture exhibitors within the reach of the 
Sherman Act. Sherman Anti-Trust Act §§ 
1,2, 15U.S.C.A. §§ 1,2. 
9. Appeal and error <3=1050(1) 

Any error in admitting evidence 
against' defendants charged with con-
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spiracy to unreasonably restrain interstate 
commerce in motion picture films and to 
monopolize exhibition of films was harm-
less where the other evidence amply sus-
tained t such charges. Sherman Anti-Trust 
Act §§ 1, 2, 15 U.S.C.A. §§ 1, 2. 
10. Appeal ami error <3=1071(1) 

That findings were mainly taken ver-
batim from the government's brief and 
left much to be desired in the light of the 
function of the trial court was immaterial 
where they were supported by the evi-
dence. 

11. Appeal and error <3=949 
Monopolies <3=24(2) 
The district court has a wide 'range 

of discretion in moulding its decrees in 
anti-trust cases to the exigencies of the 
particular case, and, where the findings of 
violations are sustained, a recasting of de-
cree will not be directed except for abuse of 
discretion. Sherman Anti-Trust Act, §§ 1, 
2, 15 U.S.C.A. §§ 1, 2. 

12. Monopolies <3=24(2) 
Where the proclivity for unlawful ac-

tivity has been manifest, decree in anti-
trust case should operate as an effective 
deterrent to a repetition of the unlawful 
conduct and yet not stand as a barrier to 
healthy growth on a competitive basis. 
Sherman Anti-Trust Act §§ 1, 2, 15 U.S. 
C.A. §§ 1, 2.. 

13. Appeal and error <3=1152 
Decree in anti-trust case involving mo-

tion picture exhibitors would be revised so 
as to prohibit future acquisitions of finan-
cial interests in additional theatres in cer-
tain area except after an affirmative show-
ing that such 'acquisitions would not un-
reasonably restrain competition. Sherman. 
Anti-Trust Act §§ 1, 2, 15 U.S.C.A. §§ 1, 
2. 

14. Constitutional law <3=70(-3) 
It is not for the federal Supreme Court 

to pick and choose between competing busi-
ness and economic theories in applying the 
anti-trust Act, which embodies the choice 
of Congress. Sherman Anti-Trust Act §§ 
1, 2, 15 U.S.C.A. §§ 1, 2. 
15. Constitutional law <3=70(3) 

The federal Supreme Court cannot re-
fuse to sustain a decree in an anti-trust 
case because by some other measure of the 
public good than that chosen by Congress 

the result may not seem desirable. Sher-
man Anti-Trust Act §§ 1, 2, 15 U.S.C.A. 
§§ 1, 2. 

16. Monopolies <3=24(2) 
The duty of the court in anti-trust 

cases is -to frame its decrees so as to sup-
press unlawful practices and to take such 
reasonable measures as will preclude their 
revival. Sherman Anti-Trust Act §§ 1, 2, 
15 U.S.C.A. §§ 1, 2. 

17. Monopolies <3=24(2) 
That instruments used by defendants 

in anti-trust case to achieve unlawful ends 
could be lawfully used does not mean that 
the defendants may leave the court unfet-
tered. Sherman Anti-Trust Act §§ 1, 2, 15 
U.S.C.A. §§ 1, 2. 

18. Monopolies <3=24(2) 
That, there may be in the background 

a greater conspiracy from, which flow con-
sequences more serious than violations of 
anti-trust act shown by the evidence is no 
warrant for a refusal to deal with such 
violation. Sherman Anti-Trust Act §§ 1, 
2, 15 U.S.C.A. §§ 1, 2. 
19. Monopolies <3=24(2) 

In anti-trust cases, the government 
should not be confined to an injunction 
against further violations, and dissolution 
of the combination will be ordered where 
the creation of the combination is itself 
the violation. Sherman Anti-Trust Act §§ 
1, 2, 15 U.S.C.A. §§ 1, 2. 
20. Monopolies <3=24(2) 

Those who violate the Sherman Act 
may not reap the benefits of their viola-
tions and avoid an undoing of their un-
lawful project on the plea of hardship or 
inconvenience. Sherman Anti-Trust Act 
§§ 1, 2, 15 U.S.C.A. §§ 1, 2. 

21. Monopolies <3=24(2) 
Where acquisition of affiliates was 

part of the fruits of conspiracy, their 
divestiture was proper in anti-trust case. 
Sherman Anti-Trust Act §§ 1, 2, 15 U.S. 
C.A. §§ 1, 2. 

22. Monopolies <S=24(2) 
In anti-trust case, decree requiring 

each motion picture exhibitor to divest it-
self of ownership of any stock or other in-
terest in any other corporate defendant or 
affiliated corporation and enjoining ac-
quisition of any such interest, requiring 
resignation of officers, etc., \vas not an 
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abuse o'f discretion. Sherman Anti-Trust 
Act §§ 1, 2, 15 U.S.C.A. §§ 1, 2. 

23. Monopolies ©=24(2) 
That minority stockholders of affiliate 

companies were not parties to anti-trust 
proceeding was no barrier to requiring that 
parties to the proceeding divest themselves 
of stock in affiliates, particularly where no 
prejudice to rights of other stockholders 
appeared. Sherman Anti-Trust Act §§ 1, 
2, 15 U.S.C.A. §§ 1, 2. 

Mr. Justice ROBERTS dissenting. 

Appeals from the District Court of the 
United States for the Middle District of 
Tennessee. 

Action by the United States of America 
against Crescent Amusement Company, 
Rockwood Amusement Company, Cherokee 
Amusements, Inc., Cumberland Amuse-
ment Company, Lyric Amusement Compa-
ny Inc., and others to enjoin conspiracy to 
unreasonably restrain interstate trade and 
commerce in motion picture films and to 
monopolize the exhibition of films m viola-
tion of the Shennan Act. From the judg-
ment rendered, the United States of 
America appeals twice, and also certain 
defendants appeal. 

First appeal by the United States of 
America dismissed; the judgment reversed 
on the second appeal by the United States 
of America, and the judgment affirmed on 
the appeal of the defendants. 

See also, D.C., 31 F.Supp. 730. 

Mr Wendall Befge, Asst.Atty.Gen., and 
Mr. Robert L. Wright, of -Washington, D. 
C., for the United States. 

Mr. William Waller, qf Nashville, Tenn., 
for Crescent Amusement Co. et al. 

Mr. Justice DOUGLAS delivered the 
opinion of the Court. 

The United States brought this civil suit 
against nine affiliated companies (whom we 
will call the exhibitors) operating motion 
picture theaters in some 70 small towns in 
Alabama, Arkansas, Kentucky, Mississippi, 
and Tennessee; against certain officers ox 
these companies; and against eight major 
distributors of motion picture films, charg-
ing them with a conspiracy unreasonably 
to restrain interstate trade and commerce 
in motion-picture films and to monopolize 
the exhibition of films in this area in viola-
tion of § 1 and § 2 of the Sherman Act. 
26 Stat. 209, 15 U.S.C. §§ 1, 2, 15 U.S.CA. 
§§ 1, 2. This suit was dismissed against five 
of the distributors on motion of the United 
States.1 Of the other three the Court 
found that only one had violated the Sher-
man Act. The court also found that seven 
of the exhibitors and three of the indivi-
dual defendants had violated the Sherman 
Act substantially as charged. It entered 
a decree against them. From the judgment 
entered the United States, six of the ex-
hibitors, and three individual defendants 
appeal directly to this Court under § 2 of 
the Act of February 11, 1903, 32 Stat. 823, 
15 U.S.C. § 29, 15 U.S.C.A. § 29, and § 238 
of the Judicial Code, as amended by the 
Act of February 13, 1925, 43 Stat. 936, 938, 
28 U.S.C. § 345, 28 U.S.C.A. § 345. 

I. Before we come to the merits there is 
a preliminary question as to whether the 
appeal of the United States in No. 17 is 
premature. The District Court entered a 
final judgment in this case on May 17, 
1943. On the sixiethday after judgment 
there were motions pending to amend the 
findings. On that day the appeal was ap-
plied ' for and allowed. On August 30, 
1 9 4 3 , the court ruled on the motions to 
amend its findings. Within sixty days 
thereafter the United States applied for the 
appeal in No. 18 and it was allowed. The 
appeal in No. 17 was filed here at the same 
time as that in No. 18. The appellees move 
to dismiss No. 17 on the ground that it was 
premature and to dismiss No. 18 on the 
ground that the District Court by allowing 

1 This was done after a consent decree 
had been entered against five of the 
major distributors in United States v. 
Paramount Pictures, Inc. This dismissal 
did not eliminate the charge that these 
distributors had conspired with the de-
fendant exhibitors to restrain and 
monopolize trade. And some of the dis-

~tributors, though dismissed from the 
case, were found to be co-conspirators 
with the exhibitors in making franchise 
agreements and in licensing films for the 
purpose of maintaining the exhibitors' 
theatre monopolies and of preventing 
the independents from competing. 
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the first appeal lost jurisdiction of the 
cause and was without power to allow a 
further appeal. We think the motion to 
dismiss the appeal in No. 17 must be 
granted and the motion to dismiss the ap-
peal in No. 18 denied. 

[1-3] The motion to amend the findings 
tolled the time to appeal if it was not ad-
dressed to "mere matters of form but 
raised questions of substance" e.g., if it 
sought a "reconsideration of certain basic 
findings pf fact and the alteration of the 
conclusions of the court." Leishman v. 
Associated Wholesale Electric Co., 318 
U.S. 203, 205, 63 S.Ct. 543, 544, 87 L. 
Ed. 714. An examination of the motion 
makes plain that matters of substance were 
raised. The appeal in No. 17 was ac-
cordingly premature. Zimmern v. United 
States, 298 U.S. 167, 56 S.Ct. 706, 80 L.Ed. 
1118. But it does not follow that the Dis-
trict Court had no jurisdiction to allow the 
appeal in No. 18. An appeal can hardly 
be premature (and therefore a nullity) here 
and yet not premature (and therefore 
binding) below. Under these circum-
stances an appellant may rely upon the 
later appeal (Ohio Public Service Co. v. 
State of Ohio ex rel. Fritz, 274 U.S. 12, 
47 S.Ct. 480, 71 L.Ed. 898) and not run the 
risk of losing an appellate review on the 
appeal first allowed. Cf. Wilentz v. 
Sovereign Camp, 306 U.S. 573, 59 S.Ct. 
709, 83 L.Ed. 994. 

II. We turn to the merits. Crescent, the 
principal exhibitor,3 owns 50% of the stock; 
of Cumberland and Lyric. The majority 
of Crescent's stock is owned by defendant 
Sudekum, by certain of his relatives, and 
by defendants Stengel and Baulch. Prior 
to 1937 Crescent owned almost two-thirds 
of the stock of Muscle Shoals; since that 
time Muscle Shoals was run as a partner-
ship in which Sudekum's wife had a half-
interest. Defendant Stengel, Sudekum's 
son-in-law, is the record holder of all of 
Rockwood's stock. Rockwood owns 50% 
of the stock of Cherokee and Kentucky and 
of five other theatre corporations. Rock-
wtiod was operated as a "virtual branch" 
of the Crescent business under the immedi-
ate supervision of Stengel. Sudekum is 

president of Crescent, Cumberland, and 
Lyric; Stengel is an officer and director 
of Kentucky and Cherokee. Sudekum 
was paid $200 a week by Cherokee "for his 
advice and assistance in running the busi-
ness." Each of these companies was an 
exhibitor operating motion picture thea-
tres. 

In the five-year period ended in August 
1939 when this bill was filed the exhibitors 
experienced a rather rapid growth—in the 
number of towns where their theatres were 
operated; in the number of towns where 
the}' operated without competition; in their 
earnings and surplus. The United States 
claims that that growth was the product of 
restraints of trade in violation of § 1 of 
the Sherman Act and of monopolistic prac-
tices in violation of § 2. 

The District Court found that each of 
the seven exhibitors had violated the Sher-
man Act by 

"A. Creating and maintaining an un-
reasonable monopoly of the business of 
operating theatres in the towns of Ten-
nessee, Northern Alabama, and Central and 
Western Kentucky, in which each has thea-
tres. 

"B. Combining its closed towns with its 
competitive situations in licensing films for 
the purpose and with the effect of com-
pelling the major distributors to license 
films on a non-competitive basis in competi-
tive situations and to discriminate against 
its independent competitors in licensing 
films. 

"C. Coercing or attempting to • coerce 
independent operators into selling out to it, 
or to abandon plans to compete with it by 
predatory practices." 

The court found that these violations were 
effected (a) by combining with each other 
and with certain major distributors in mak-
ing franchises, i. e. term contracts for the 
licensing of films, with the purpose and ef-
fect of maintaining their theatre monopo-
lies and preventing independents from 
competing with them; (b) by combining 
with each other for the purpose of divid-
ing the territory in which theatres might 

2 Crescent is used for Crescent Amuse-
ment Co.; Cumberland for Cumberland 
Amusement Co.; Lyric for Lyric Amuse-
ment Co., Inc.; Cherokee for Cherokee 
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Amusements, Inc.; Kentucky for Ken-
tucky Amusement Co.. Inc.; Muscle 
Shoals for Muscle Shoals Theatres; and 
Rockwood for Rockwood Amusement Co. 
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be operated by any of them; (c) by com-
bining with each other for the purpose and 
with the effect of eliminating, suppressing, 
and preventing independents from compet-
ing in the territory in which each operat-
ed ; and (d) by combining with each other 
and with certain major distributors in li-
censing films for the purpose and with the 
effect of maintaining their theatre monopo-
lies and preventing independents from com-
peting with them. Three of the individual 
defendants were found to have participat-
ed actively in these violations. 

Interstate commerce was found to have 
been employed in consummating the con-
spiracy. In the selling season each year 
the distributor's salesmen solicit contracts 
from the exhibitors for the distributor's 
approval by the home office. As the films 
are released for exhibition prints are sent 
to the numerous exchanges located in vari-
ous states and delivered by them to the ex-
hibitors in their respective areas.3 The 
exhibitor ordinarily returns the print to the 
distributor's exchange from which it is 
supplied to other theatres. The findings 
are wholly adequate to establish that the 
business of the exhibitors involves a regu-
lar interchange of films in interstate com-
merce. As we shall see, that course of 
business may be sufficient to make the 
Sherman Act applicable to the business of 
exhibiting motion pictures. Interstate Cir-
cuit v. United States, 306 U.S. 208, 59 S. 
Ct 467 83 L.Ed. 610. Cf. Binderup v. 
Pathe Exchange, 263 U.S. 291, 44 S.Ct. 
96, 68 L.Ed. 308. The crucial issues m the 
present case relate to the evidence and the 
appropriateness of the decree. 

(4,5] III. The defendants assert that 
the United States failed to prove the allega-
tions of the complaint as amplified by the 
bill of particulars. But no such error was 
assigned. The only assignments on this 
phase of the case relate to subsidiary find-
ings which are parts of sixteen of the one 
hundred and eighty-seven findings of fact 

contained in one hundred and twenty print-
ed pages. Hence they are the only ones we 
will consider. Seaboard Air Line R. Co. 
v. Watson, 28? U.S. 86, 91, 53 S.Ct. 32, 34 
77 L.Ed. 180, 86 A.L.R. 174; E. R. Squibb 
& Sons v. Mallinckrodt Chemical Works, 
293 U.S. 190, 55 S.Ct. 135, 79 L.Ed. 279; 
Rule 9, 275 U.S. 600, 50 S.Ct. xxxi. We 
have examined them and conclude that they 
do not constitute reversible error. If any 
modifications were made in these subsidi-
ary findings they would not be basic or es-
sential ones. 

[6] The crux of the government's case 
was the use of the buying power of the 
combination for the purpose of eliminating 
competition with the exhibitors and acquir-
ing a monopoly in the areas in question. 
There was ample evidence that the com-
bination used its buying power for the pur-
pose either of restricting the ability of its 
competitors to license films or of eliminat-
ing competition by acquiring the competi-
tor's property or otherwise. For example, 
the defendants would insist that a distrib-
utor give them monopoly rights in towns 
where they had competition or else defend-
ants would not give the distributor any 
business in the closed towns where they 
had no competition. The competitor not 
being able to renew his contract for films 
would frequently go out of business or 
come to terms and sell out to the combina-
tion with an agreement not to compete for 
a term of years. The mere threat would 
at times be sufficient and cause the compe-
titor to sell out to the combination "because 
his mule was scared." In that way some 
of the affiliates were born. In summariz-
ing various deals of this character the Dis-
trict Court said, "Each of these agreements 
not to compete with Crescent or its affili-
ates in other towns extended far beyond 
the protection of the business being sold, 
and demonstrated a clear intention to mo-
nopolize theatre operation wherever they 
or their affiliates secured a foothold." 4 

3 The defendant exhibitors during the 
five year period preceding the filing of 
this suit paid about 90% of their total 
film rental to the eight major distribu-
tors. 

4 The Expansion of the combination 
during this period was summarized by 
the District Court as follows: 

"On August 11, 1934, the defendant 
exhibitors and their affiliates operated 

in thirty-two towns in Tennessee, (ex-
cluding Nashville) Kentucky, and Ala-
bama, in six of which they had competi-
tion. On August 11, 1939, the defend-
ant exhibitors and their affiliates with 
the exception of Strand, heretofore dis-
missed as a defendant, operated in 
seventy-eight towns in Tennessee (exclud-
ing Nashville) Kentucky, Alabama, and 
North Carolina, in live of which they had 
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The same type of war-fare was waged 
with franchise contracts with certain ma-
jor distributors covering a term of years. 
These gave the defendants important exclu-
sive film-licensing agreements. Their de-
tails varied. But generally they gave the 
defendant exhibitors the right to first-run 
exhibition of all feature pictures which they 
chose to select in their designated towns. 
Clearances over the same or nearby towns 
were provided, i. e. a time lag was estab-
lished between the showing by the defend-
ant exhibitors and a subsequent showing 
by others. The opportunity of competitors 
to obtain feature pictures for subsequent 
runs was further curtailed by repeat provi-
sions which gave the defendant exhibitors 
the option of showing the pictures in their 
theatres a second time. In reviewing one 
of these franchise agreements the District 
Court concluded, "The repeat-run clause in 
the franchise was completely effective in 
preventing the sale of a second-run of any 
Paramount features to any opposition the-
atre." 

[7, 8] We are now told, however, that 
the independents were eliminated by the 
normal processes of competition; that their 
theatres were less attractive; that their 
service was inferior; that they were not 
as efficient businessmen as the defendants. 

competition, and the only towns in which 
they have competition today outside of 
Nashville, are Gadsden, Alabama. Har-
riman, Gallatin and McMinville, Tennes-
see, and Franklin, Kentucky. In two. of 
these towns—Gadsden, Alabama, and 
Harriman, Tennessee, the independent 
theatres have opened since the filing of 
this suit and two more—Franklin, Ken-
tucky and Gallatin, Tennessee—are towns 
which Crescent entered less than two 
years before the filing of this suit. 

"Of the forty-five towns in Tennessee 
listed in the 1940 census as having pop-
ulations between 2,500 and 10,000, Cres-
cent and its affiliates now operate the-
atres in all but nine. The independents 
operating in three of those nine towns 
have already been approached by Sude-
kum emissaries with the suggestion that 
they sell to one of the defendant ex-
hibitors." 

Their financial growth was found to be 
"out of all proportion" to their physical 
expansion: 

"During the five-year period immedi-
ately preceding the suit, the Crescent 

We may assume that if a single exhibitor 
launched such a plan of economic warfare 
he would not run afoul of the Sherman 
Act.5 But the vice of this undertaking was 
the combination of several exhibitors in a 
plan of concerted action. They had unity 
of purpose and unity of action. They 
pooled their buying power for a common 
end. It will not do to analogize this to a 
case where purchasing power is pooled so 
that the buyers may obtain more favorable 
terms. The plan here was to crush compe-
tition and to build a circuit for the exhibi-
tors. The District Court found that some 
of the distributors were co-conspirators on 
certain phases of the program. But we can 
put that circumstance to one side and not 
stop to inquire whether the findings are 
adequate on that phase of the case. For 
it is immaterial whether the distributors 
technically were or were not members of 
the conspiracy. The showing of motion 
pictures is of course a local affair. But ac-
tion by a combination of exhibitors to ob-
tain an agreement with a distributor where-
by commerce with a competing exhibitor is 
suppressed or restrained is a conspiracy 
in restraint of trade and a conspiracy to 
monopolize a part of the trade or commerce 
among the States, each of which is pro-
hibited by the Sherman Act. And as we 
have said, the course of business which in-

and Rockwood companies each experi-
enced a phenomenal growth in earnings 
and surplus which was out of all propor-
tion to the increase in gross ' receipts 
and gross assets resulting from physical 
expansion of the business and improving 
general economic conditions. During the 
five-year fiscal period from .Tune 30, 1934 
to June 30, 1939, Crescent's total assets 
wore less than doubled, but its surplus 
was increased thirty times. During the 
last fiscal year of said period its gross 
receipts were less than twice the amount 
of its gross receipts for the first fiscal year 
of said period, but its net profits (exclu-
sive of dividends received) were more 
than five times those of the first year. 
During the five-year period, its net earn-
ings (exclusive of dividends received) 
averaged about 35 per c?nt per annum, 
on its capitalization." 

a A union of the exhibitor with a dis-
tributor in such a program would of 
course constitute a conspiracy under the 
Sherman Act as held in Interstate Cir-
cuit v. United States, 308 U.S. 208, 59 S. 
Ct. 467, 83 IxEd. 610. 
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volves a regular exchange of films m in-
terstate commerce is adequate to b n n g t e 
exhibitors within the reach of the Sherman 
Act . Interstate Circuit v. United States, 
supra. 

[91 The exhibitors, however, claim that 
the findings against them on the facts must 
fall because of improper evidence ifie 
evidence to which this objection is directed 
consists of letters or reports written by em-
ployees of certain of the major distributors 
to other employees or officers m the same 
company stating reasons why the distribu-
tor was discriminating against an independ-

ent in favor of the defendants. The United 
States asserts that these letters .or reports 
were declarations of one conspirator in 
furtherance of the common objective and 
therefore admissible as evidence against all 
under the rule of H i t c h m a n Coal & Coke 
Co. v. Mitchell, 245 U. S. 229 249 38 S.Ct. 
65 72, 62 L.Ed. 260, L.R.A.1918C 497, 
Ann.Cas.l918B, 461. And it is argued that 
it makes no difference that these distribu-
tors were dismissed out of the case (Dela-
nev v. United States, 263 U.S. 586, byu w 
SCt 206 207, 68 L.Ed. 462) since they 
were charged with being co-conspirators 
and since the findings are with certain ex-
ceptions adequate to support the charge. 
We do not come to that question. the 
other evidence established the position of 
the distributors and their relations to the 
theatres involved, what the distributors m 
fact did the combination o f the defendants, 
the character and extent of their buying 
power, and how it was in fact used. This 
other evidence was sufficient to establish 
the restraints' of trade and monopolistic 
practices; the purpose, character and ex-
tent of the combination are inferable from 
it alone. Thus even if error be assumed m 
the introduction of the letters and reports, 
the burden of showing prejudice has not 
been sustained. 

1101 The defendants finally object to 
the findings on the .ground that they were 
mainly taken verbatim from the govern-
ment's brief. The findings leave much to 
be desired in light of the function of the 
trial court. See United States v. Forness, 
2 Cir 125 F.2d 928, 942, 943. But they 
are nonetheless the findings of the District 
Court. And they must stand or fall depend-
ing on whether they are supported by evi-
dence. We think they arc. 

IV . The major controversy here has 
turned on the provisions o f the decree. 

A Objections of the United, States. 
The United States objects to the provision 
of the decree that no defendant exhibitor 
shall acquire a financial interest m any ad-
ditional theatre outside Nashville m any 
town where there already is a theatre 'un-
less the owner of such theatre should vol-
untarily offer to sell same to either of the 
exhibitor* defendants, and when none of 
said defendants, their officers, agents or 
servants are guilty of any of the acts or 
practices prohibited by paragraph nine U) 
hereof " Paragraph 9 referred to enjoins 
the defendants "from coercing or attempt-
ing to coerce independent operators into 
selling out to it, or to abandon plans to 
c o m p e t e with it by predatory practices. 
It asks that there be substituted for that 
provision one which the District Court had 
earlier approved restraining such acquisi-
tions "except after an affirmative showing 
that such acquisition will not unreasonably 
restrain competition." 

[11] The Court at times has rather 
freely modified decrees in. Sherman Act 
cases where it approved the conclusions of 
the District Court as to the nature and 
character of the violations. Standard Oil 
Co v. United States, 221 U.S. 1, 78-82, 31 S. 
Ct' 502 523-525, 55 L.Ed. 619, 34 L.R.A., 
N.S., 834, Ann.Cas.l912D, 734; United 
States v. American Tobacco Co., 221 U.S. 
1 0 6 , 184-188, 31 S.Ct. 632, 650, 651, 5o L. 
Ed. 663. We recognize however that there 
is a wide range of discretion in the District 
Court to mould the decree to the exigencies 
of the particular case; and where the find-
ings of violations are sustained, w-e will not 
direct a recasting of the decree except on 
a showing of abuse of discretion. See 
Ethyl Gasoline Corp. v. United States, 
309 U.S. 436, 461, 60 S.Ct. 618, 627, 84 L. 
Ed 852 • United States v. Bausch & Lomb 
Optical Co., 321 U.S. 707, 725, 728, 64 S.Ct. 
805 814 816. Wre think this is a case 
where we should act lest the public interest 
not be adequately protected by the decree 
as cast. 

[12] The generality of this provision of 
the decree bids fair to call for a retrial of 
a Sherman Act case any time a citation for 
contempt is issued. The crucial facts in 
each case would be subtle ones as is usual-
ly true where purpose and motive are at is-
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! sue. This type of provision is often the 
only practical remedy against continuation 
of illegal trade practices. But we are deal-
ing here wTith a situation which permits of 
a more select treatment. The growth of 
this combine has been the result of preda-
tory practices condemned by the Sherman 
Act. The object of the conspiracy was 
the destruction or absorption of competi-
tors. It was successful in that endeavor. 
The pattern of past conduct is not easily 
forsaken. Where the proclivity for unlaw-
ful activity has been as manifest as here, 
the decree should operate as an effective 
deterrent to a repetition of the unlawful 
conduct and yet not stand as a barrier to 
healthy growth on a competitive basis. The 
acquisition of a competing theatre termin-
ates at once its competition. Punishment 
for contempt does not restore the competi-
tion which has been eliminated. And 
where businesses have been merged or pur-
chased and closed out it is commonly im-
possible to turn back the clock. Moreover 
if the District Court were to supervise fu-
ture acquisitions in this case, it would not 
be undertaking an onerous and absorbing 
administrative burden. The burden would 
not seem more onerous than under the al-
ternative provision where in substance the 
issue would be violation of the Sherman 
'Act vel non. 

[13] These considerations impel us to 
conclude that the decree should be revised 
so as to prohibit future acquisitions of a 
financial interest in additional theatres out-
side of Nashville "except after an affirma-
tive showing that such acquisition will not 
•unreasonably restrain competition." 

B. Objections of the Defendants. (1) 
;The decree enjoins the defendant exhibi-
tors from making franchises with certain 
distributors "with the purpose and effect 
of maintaining their theatre monopolies 
and preventing independent theatres from 
competing with them" and from entering 
into "any similar combinations and con-
spiracies having similar purposes and ob-
jects". The decree also enjoins them from 
combining, in licensing films, their closed 
towns with their competitive situations 

,"for the purpose and with the effect of 
compelling the major distributors to license 
films on a non-competitive basis in compe-
titive situations and to discriminate" against 
the independents. The decree also enjoins 

each defendant exhibitor "from condition-
ing the licensing of films in any competi-
tive situation (outside Nashville) upon the 
licensing of films in any other theatre sit-
uation," 

It is argued that these provisions will ag-
grandize the distributors at the expense of 
the exhibitors, that if such measures are 
taken they should be taken against the dis-
tributors, that they deprive the exhibitors 
of group purchasing power, that the fran-
chise agreements are normal and necessary 
both for distributors and exhibitors, and 
that these provisions of the decree are so 
vague and general as to greatly burden the 
conduct of these businesses. 

[14-18] It is not for us, however, to 
pick and choo,se between competing busi-
ness and economic theories in applying this 
law. Congress has made that choice. It 
has declared that the rule of trade and 
commerce should be competition not com-
bination. United States v. Trenton Pot-
teries Co., 273 U.S. 392, 397, 47 S.Ct. 377, 
379, 71 L.Ed. 700, 50 A.L.R. 989; Fashion 
Originators' Guild v. Federal Trade Com-
mission, 312 U.S. 457, 465, 668, 61 S.Ct. 
703, 706, 85 L.Ed. 949. Since Congress has 
made that choice, we cannot refuse to sus-
tain a decree because by some other meas-
ure of the public good the result may not 
seem desirable. United States v. Socony-
Vacuum Oil Co., 310 U.S. 150, 221, 222, 60 
S.Ct. 811, 843, 844, 84 L.Ed. 1129. The 
duty of the Court in these cases is "to 
frame its decree so as to suppress the un-
lawful practices and to take such reason-
able measures as would preclude their re-
vival." Ethyl Gasoline Corp. v. United 
States, supra, 309 U.S. at page 461, 60 S. 
Ct. at page 627, 84 L.Ed. 852. The chief 
weapons used by this combination in its un-
lawful warfare were the franchise agrees 
ments and the licensing system. The fact 
that those instruments could be lawfully 
used does not mean that the defendants 
may leave the court unfettered. Civil suits 
under the Sherman Act would indeed be 
idle gestures if the injunction did not run 
against the continuance or resumption of 
the unlawful practice. And it is hard to 
see how the decree could be made less gen-
eral and more specific. If it is a burden 
which cannot be lightened by application to 
the court for exercise of the power which 
it has reserved over the decree, it is a bur-
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den which those who have violated the Act 
must carry. And the fact that there may 
be somewhere in the background a greater 
conspiracy from which flow consequences 
more serious than we have here is no war-
rant for a refusal to deal with the lesser 
one which is before us. 

(2) Serious complaint is made of the 
divestiture provisions of the decree. It re-
quires each corporate exhibitor to divest 
itself of the ownership of any stock or oth-
er interest in any other corporate defend-
ant or affiliated corporation,6 and enjoins 
it from acquiring any interest in those 
companies. Sudekum is required to resign 
as an officer of any corporation (except 
Crescent) which is affiliated with any de-
fendant exhibitor and he is enjoined from 
acquiring control over any such affiliate 
(except Crescent) by acting as officer or 
otherwise. Stengel is required to resign 
as officer of the affiliates (except one cor-
poration of his choice) and is enjoined 
from acquiring any control over the others 
by acting as an officer or otherwise. A 
year from the date of entry of the decree 
is allowed for completing this divestiture. 

It is said that these provisions are in-
equitable and harsh income tax wise, that 
they exceed any reasonable requirement for 
the prevention of future violations, and 
that they are therefore punitive. 

[19-22] The Court has quite consistent-
ly recognized in this type of Sherman Act 
case that the government should not be 
confined to an injunction against further 
violations. Dissolution of the combination 
will be ordered where the creation of the 
combination is itself the violation. See 
Northern Securities Co. v. United States, 
193 U.S. 197, 354-360, 24 S.Ct. 436, 463-
466, 48 L.Ed. 679; Standard Oil Co. v. 
United States, supra; United States v. 
American Tobacco Co., supra, 221 U.S. at 
pages 186-188, 31 S.Ct. at pages 650-651, 
55 L.Ed. 663; United States v. Union Pa-
cific R. Co., 226 U.S. 61, 97, 33 S.Ct. 53, 61, 
57 L.Ed. 154; United States v. Reading 
Co., 253 U.S. 26, 63, 40 S.Ct. 425, 434, 64 
L.Ed. 760; United States v. Lehigh Val-
ley R. Co., 254 U.S. 255, 41 S.Ct. 104, 65 
L.Ed. 253; United States v. Southern Pa-
cific Co., 259 U.S. 214, 42 S.Ct. 496, 66 L. 
Ed. 907; United States v. Corn Products 

Refining Co., D.C., 234 F. 964, 1018. Those 
who violate the Act may not reap the bene-
fits of their violations and avoid an undo-
ing of their unlawful project on the plea 
of hardship or inconvenience. That prin-
ciple is adequate here to justify divestiture 
of all interest in some of the affiliates since 
their acquisition was part of the fruits of 
the conspiracy. But the relief need not, 
and under these facts, should not be so re-
stricted. The fact that the companies were 
affiliated induced joint action and agree-
ment. Common control was one of the in-
struments in bringing about unity of pur-
pose and unity of action and in making the 
conspiracy effective. If that affiliation con-
tinues, there will be tempting opportunity 
for these exhibitors to continue to act in 
combination against the independents. The 
proclivity in the past to use that affiliation 
for an unlawful end warrants effective as-
surance that no such opportunity will be 
available in the future. Hence we "do not 
think the District Court abused its discre-
tion in failing to limit the relief to an in-
junction against future violations. There 
is no reason why the protection of the pub-
lic interest should depend solely on that 
somewhat cumbersome procedure when an-
other effective one is available. / 

[23] The fact that minority stockhold-
ers of the affiliated companies are not par-
ties to the suit is no legal barrier to a sep-
aration of the companies. United States v. 
American Tobacco Co., supra. No legal 
right of one stockholder is normally affect-
ed if another stockholder is required to sell 
his stock. And no exception to that rule 
has been shown to exist here. Only busi-
ness inconvenience and hardship are as-
serted. It is said, however, that the decree 
requires Rockwood and Cherokee (two de-
fendant exhibitors) to sell their respective 
half-interests in two companies which were 
not made parties to the proceedings. The 
argument is that the latter companies are 
indispensable parties if such divestiture is 
required. Reliance is placed on State of 
Minnesota v. Northern Securities Co., 184 
U.S. 199, 22 S.Ct. 308, 46 L.Ed. 499. In 
that case Minnesota brought an original 
action in this Court alleging that the ac-
quisition by Northern Securities Co. of the 
majority stock of two railroad companies 
effected a consolidation of the railroads in 

6 Defined in the decree to exclude certain, companies. 

65S.Cfc. UNITED STATES v. CRESCENT AMUSEMENT CO. 2 6 3 

violation of Minnesota law. Minnesota 
asked, among other things, for an injunc-
tion against Northern Securities Co. vot-
ing the stock of those companies. The 
Court held that the two railroad companies 
were indispensable parties; and since the 
jurisdiction of the Court would have been 
defeated if they were joined, leave to file 
the bill was denied. Denial of the right 
of a majority stockholder to vote his stock 
would deprive the corporation of a board 
of directors elected in accordance with 
state law. If such a step were taken, the 
corporation- should be a party so that all 
corporate interests might be represented. 
State of Minnesota v. Northern Securities 
Co. goes no farther than that Here there 
is no showing of any. complication of that 
order. If such a complication appeared, 
the District Court could bring in the two 
affiliates as parties in order to effectuate 
the decree. United States v. Southern Pa-
cific Co., supra, 259 U.S. at page 241, 42 S. 
Ct. at page 502, 66 L.Ed. 907. But on this 

record it does not appear that if Rock-
wood and Cherokee are required to sell 
their half-interests in those companies any 
legal right of any other stockholder would 
be affected. Cf. Morgan v. Struthers, 131 
U.S. 246, 9 S.Ct. 726, 33 L.Ed. 132. 

We have considered the other conten-
tions and find them without merit. 

Jhe appeal in No. 17 is dismissed. 
The judgment in No. 18 is reversed. 
The judgment in No. 19 is affirmed. 
It is so ordered. 
Appeal dismissed;» one judgment af-

firmed; other judgment reversed. 

Mr. Justice FRANKFURTER, Mr. Jus-
tice MURPHY, and Mr. Justice JACK-
SON took no part in the consideration or 
decision of these cases. 

V 

Mr. Justice R O B E R T S dissents. 
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I Facts and opinion, 7. Cir., 142 F.2d 588; 
123 F.2d 111. 

Ex oarte James Preston BRATGHER, 
petitioner. No .—. Dec. 4, 1944. Dismissed on motion of 

counsel for the petitioners. 
Dec. 4, 1944. The motion for leave to 

file petition for writ of habeas corpus is 
denied, ((fpSE? 

5 
2 

Ex parte Willie May Maxson McKEE, 
G e o r g e D, LATIMER, petitioner, v. Bert O. petitioner. No. . 

WEBB, Superintendent, etc. No. — . ^ ^ ^ ^ ^ ^ t Q 

Dec. 4, 1944. The motion for leave to file petition for writ of habeas corpus is 
file petition for writ of habeas corpus and denied, 
motion for wsit of certiorari is denied. 

3 

Winfred William LYNN, petitioner, v. J. A. 
ULIO, The Adjutant Genera! of the Army 
of the United States, etc. No. . 

Dec. 4, 1944. The motion for leave to 
file petition for writ of habeas corpus is de-
nied. 

4 

William R. JOHNSON, petitioner, v. The 
UNITED STATES of America. No. 153. 

Former decision, 319 U.S. 503, 63 S.Ct. 
1233, 87 L.Ed. 1546; 320 U.S. 808, 64 S.Ct. 
25. 

6 

Ex parte Daisy D. WILSON, petitioner. 
No. . 

Dec. 4, 1944. Application denied. 

7 

Robert Harry WILSON, petitioner, v. UNIT-
ED STATES DISTRICT COURT FOR 

NORTHERN TEXAS. No. . 

Dec. 4, 1944. The motion for leave to 
file petition for writ of mandamus is de-
nied. 
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Jack SOMMERS, James A. Hartigan, et al., 
petitioners, v. The UNITED STATES of 

America. No. 154. 

On petition for writ of certiorari to the 
Circuit Court of Appeals for the Seventh 
Circuit. 

Former decision, 63 S.Ct. 151; 319 U.S. 
503, 63 S.Ct. 1233, 87 L.Ed. 1546; 320 U.S. 
808, 64 S.Ct. 25. 

Facts and opinion, 142 F.2d 588. 
Dcc. 4, 1944. Dismissed on motion of 

counsel for the petitioners. 

Messrs. Thomas I. Sheridan and Dean 
Alfange, both of New York City, for pe-
titioner. 

Mr. Einar Chrystie, of New York City 
(Messrs. Chester B. McLaughlin and S. C. 
Lewis, both of New York City, of counsel) 
for respondent. 

Dec. 4, 1944. Petition for rehearing de-
nied. 

Dewey WHITE, petitioner, v. Joseph E. 
RAGEN, Warden, etc. No. 212. 

The motion for leave to proceed in for-
ma pauperis is granted. Petition for writ 
of certiorari to the Supreme Court of Il-
linois is also granted. This case is consol-
idated for argument with No. 259. 

Dec. 4, 1944. Granted. 

Louis LUTZ, petitioner, v. Joseph E. RAGEN, 
Warden, etc. No. 259. 

The motion for leave to proceed in for-
ma pauperis is granted. Petition for writ 
of certiorari to the Supreme Court of Il-
linois is also granted. This case is consoli-
dated for argument with No. 212. 

Dec. 4, 1944. Granted. 

FEDERAL PUBLIC HOUSING AUTHOR-
ITY, formerly United States Housing Au-
thority, appellant, v. George GUCKENBER-
GER, Auditor, etc., et al. No. 388. 

Former decision, 65 S.Ct. 75. 
Facts and opinion, 143 Ohio St. 251, 55 

N.E.2d 265. In the Matter of Huion CAPSHAW, an At-
torney, petitioner. No. 386. 

Dec. 4, 1944. The motion of Cincinnati 
Former decision, 65 S.Ct. 85, 110. Metropolitan Housing Authority for leave 
Facts and opinion. 292 j\T.Y. 687, 56 N. to appear and present oral argument as 

E 2d 107 amicus curise is granted. 
6 5 S . CT.—N 1 / ^ 
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J, R, MASON, petitioner, v. GLENN-COLU-
SA IRRIGATION DISTRICT, No. 412. 

Former decision, 65 S.Ct. 92. 
Facts and opinion, 9 Cir., 143 F.2d 564. 
Mr. W. Coburn Cook, of Turlock, Cal., 

for petitioner. 
Messrs. A. L. Cowell, of Stockton, Cal., 

T. J. Hankins, of Meridian, Cal., and 
Wright L. Callander, of Willows, Cal., for 
respondent. 

Dec. 4, 1944. Petition for rehearing de-
nied. 

2 

Walter FOWLER, petitioner, v. T. R. 
GRIMES, Sheriff. No. 543. 

On petition for writ of certiorari to the 
Supreme Court of Georgia. 

Facts and opinion, 31 S.E.2d 174. 
Dec. 4, 1944. The motion for leave to 

proceed in forma pauperis is granted. The 
petition for writ of certiorari is denied. 

3 

Max GOLDBERG, petitioner, v. RECON-
STRUCTION FINANCE CORPORA-

TION. No. 440. 

Former decision, 65 S.Ct. 117. 
Facts and opinion, 7 Cir., 143 F.2d 752. 
Mr. Meyer Abrams, of Chicago, 111. 

(Messrs. Shulman, Schulman & Abrams, of 
ChiCagOj II!., of counsel) for petitioner. 
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Messrs. Charles Fahy, Sol. Gen. of 
Washington, D. C, John D. Goodloe, of 
Washington, D. C„ "Lee Walker, M. O. 
Hoel, and Irving T. Zemans, all of Chica-
go, 111., for Reconstruction Finance Corpo-
ration. 

Dec. 4, 1944. Petition for rehearing de-
nied. 

4 

The TERMINAL AND SHAKER HEIGHTS 
REALTY CO., petitioner, v. Charles L. 

BRADLEY et al. No. 496. 

Former decision, 65 S.Ct.. 130. 
Facts and opinion, 6 Cir., 142 F.2d 658. 
Messrs. Robert J. Bulkley, James A. But-

ler, and Robert W. Purcell, all of Cleve-
land, Ohio, for petitioner. 

Messrs. Charles K. Arter and Leward C. 
Wykoff, both of Cleveland, Ohio, for re-
spondent. 

Dec. 4, 1944. The motion to extend the 
time for filing petition for rehearing is de-
nied. 

5 

fceorge DUNCAN, petitioner, v. UNITED 
STATES CIRCUIT COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT. No. 562. 

On petition for writ of certiorari to the 
Circuit Court of Appeals for the Eighth 
Circuit. 

Facts and opinion, 144 F.2d 353. 
Dec. 4, 1944. The motion for leave to 

proceed in forma pauperis is granted. The 
petition for writ of certiorari is denied. 
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Alton CRAPO, petitioner, v. James A. JOHN-
STON, Warden, etc. No. 567. 

On petition for writ of certiorari to the 
Circuit Court of Appeals for the Ninth Cir-
cuit. 

Facts and opinion, 144 F.2d 863. 
Dec. 4, 1944. The motion for leave to 

proceed in forma pauperis is granted. The 
petition for writ of certiorari is denied. 

Aubrey HICKENBOTTOM, d. b. a. Hicken 
bottom Motor Company, et al., petitioners, 
v. W. J. McCAlN, Commissioner, et al, No. 
576. 

Former'decision, 65 S.Ct. 189. 
Faets and opinion, Ark., 181 S.W.2d 226. 
Mr. Charles M. Haft, of Harrison, Ark., 

for petitioners. 
Mr. Guy E. Williams, of Little Rock, 

Ark., for respondents. 
Dec. 4, 1944. Petition for rehearing de-

nied. 

John Earl SURTMAN, Rupert C. Pfeiffer, et 
al., petitioners, v. Herman H. DIGNAN, 
Secretary of State of the State of Michi-
gan. No. 568. 

On petition for writ of certiorari to the 
Supreme Court of Michigan. 

Facts and opinion, 309 Mich. 270, 15 N. 
W.2d 471. 

Dec. 4, 1944. Dismissed per stipulation 
of counsel. 

COMMISSIONER OF INTERNAL REVE-
NUE, petitioner, v. ESTATE of Lester 

FIELD, deceased, et al. No. 578. 

Facts and opinion, 144 F.2d 62; 2 T.C. 
21. 

Petition for writ of certiorari to the Cir-
cuit Court of Appeals for the Second Cir-
cuit. 

Dec. 4, 1944. Granted. 
The case is transferred to the summary 

docket and assigned for argument imme-
diately following No. 263. 

3 

Edward A. HUNT and Robert A. Hunt, co-
partners trading as Hunt's Motor Freight 
and Food Products Transport, petitioner, 
v. Edward CRUMBOCH, President, et al. 
No. 570. 

Facts and opinion, 143 F<2d 902; D.C., 44 
F.Supp. 796. 

Motion for leave to proceed in forma 
pauperis is granted. Petition for writ of 
certiorari to the Circuit Court of Appeals 
for the Third Circuit also granted. 

Dec. 4, 1944. Granted. 

("Qsij*™"™? 

6 

Otto LIND and The Proctor & Gamble Com-
pany, petitioners, v. Conway P. COE, Com-
missioner of Patents. No. 599. 

Facts and opinion, 143 F.2d 26. 
Petition for writ of certiorari to the 

United States Court of Appeals for the 
District of Columbia. 

Dec. 4, 1944. Denied. 
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Otto LIND and The Proctor & Gamble Com-
pany, petitioners, v. Conway P. COE, Com-
missioner of Patents. No. 600. 

Facts and opinion, 143 F.2d 26. 
Petition for writ of certiorari to the 

United States Court of Appeals for the Dis-
trict of Columbia. 

Dec. 4, 1944. Denied. 

4 

NATIONAL SURETY CORPORATION, peti-
tioner, v. The UNITED STATES of 

Amcrica. No. 606. 

Facts and opinion, 143 F.2d 831. 
Petition for writ of certiorari to the Cir-

cuit Court of Appeals for the Fifth Circuit. 
Dec. 4, 1944, Denied. 

2 
William Leva HOUGH, petitioner, v. The 

PEOPLE OF THE STATE OF CALI-
FORNIA. No. 603. 

Former decision, 65 S.Ct. 192. 
Facts and opinion, Cal.Sup., 144 P.2d 

'581; Cal.Sup., 150 P.2d 444. 
Dec. 4, 1944. Petition for rehearing de-

nied. 

3 

BEACON MILLING COMPANY, Inc., peti-
tioner, v. The NEW YORK CENTRAL 
RAILROAD COMPANY. No. 605. 

Facts and opinion, 293 N.Y. 218, 56 N.E. 
2d 558. 

Dec. 4, 1944. Petition for writ of cer-
tiorari to the Court of Appeals of New 
York denied for want of a final judgment. 

5 

A, H. PHILLIPS, Inc., petitioner, v, L. Met-
calfe WALLING, Administrator, etc. 

No. 608. 

Facts and opinion, 144 F.2d 102; D.C., 
50 F.Supp. 749. 

Petition for writ of certiorari to the Cir-
cuit Court of Appeals for the First Cir-
cuit granted and the case transferred to the 
summary docket. 

Dec. 4, 1944. Granted. 

6 

ANGELUS MILLING COMPANY, petitioner, 
v. COMMISSIONER OF INTERNAL 

REVENUE. No. 610. 

Facts and opinion, 144 F.2d 469; 1 T.C. 
1031. 

Petition for writ of certiorari to the Cir-
cuit Court of Appeals for the Second Cir-
cuit. 

Dec. 4, 1944. Granted. 
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The CURATORS OF THE CENTRAL COL-
LEGE, appellant, v. Mary E. ROSE, Col-
lector of Revenue of Howard County, Mis-
souri. No. 611. 

Appeal from the Supreme Court of Mis-
souri. 

Facts and opinion, 182 S.W.2d 145. 
Dec. 4, 1944. PER CURIAM. The ap-

peal is dismissed for want of a substantial 
federal question. Chicago & Alton R. R. 
Co. v. Tranbarger, 238 U.S. 67, 76, 35 S.Ct. 
678 59 L Ed 204; Phelps v. Board of Ed-
ucation, 300 U.S. 319, 322, 323, 57 S.Ct. 
483 81 L.Ed. 674; Kecfc v. Clark, 322 U.S. 
393, 396, 64 S.Ct. 1072. Mr. Justice DOUG-
LAS took no part in the consideration or 
decision of this case. 

Facts and opinion, 135 F.2d 35; 1 T.C. 
629; 143 F.2d 695. 

Petition for writ of certiorari to the Cir-
cuit Court of Appeals for the Second Cir-
cuit. 

Dec. 4, 1944. Denied. 

SPENCER, W H I T E & PRENTIS, Inc., peti-
tioner, v. COMMISSIONER OF INTER-

NAL REVENUE. No. 612. 

Facts and opinion, 144 F.2d 45. 
Petition for writ of certiorari to the Cir-

cuit Court of Appeals for the Second Cir-
cuit. 

Dec. 4, 1944. Denied. 

INLAND EMPIRE DISTRICT COUNCIL, 
Lumber and Sawmill Workers Union, Lew-
iston, Idaho, et al., petitioners, v. Harry 
A. MILLIS, Individually, etc., et al. No. 
6 i 3. 

Facts and opinion, 144 F.2d 539. 
Petition for writ of certiorari to the 

United States Court of Appeals for the 
District of Columbia. 

Dec. 4, 1944. Granted. 

3 

ESTATE of Henry H. ROGERS, deceased, et 
al,, etc., petitioners, v. COMMISSIONER 
OF INTERNAL REVENUE. No. 618. 

Former decision, 320 U.S. 210, 63 S.Ct. 
1446, 87 L.Ed. 1848; 320 U.S. 410, 64 S.Ct. 
172.' 

5 

The CREEK INDIANS NATIONAL COUN-
CIL, by C. W. Ward, President, et al., pe-
titioners, v. SINCLAIR PRAIRIE OIL 
COMPANY et al. No. 619. 

Facts and opinion, 142 F.2d 842. 
Petition for writ of certiorari to the Cir-

cuit Court of Appeals for the Tenth Cir-
cuit. 

Dec. 4, 1944. Denied. 
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D I S T R I C T OF C O L U M B I A , a munic ipal cor-
porat ion, pet i t ioner, v. Aiphonse J. V !G-
N A U and Josephine Vignau. No, 623. 

Facts and opinion, 144 F.2d 641. 
Petition for writ of certiorari to the 

United States Court of Appeals for the 
District of Columbia. 

Dec. 4, 1944. Denied, 

2 

H. M. LGRBER, Roy R. Dempster, et al., pe-
t i t ioners, v. V I S T A I R R I G A T I O N DIS-

T R I C T . No. 624, 

Facts and opinion, 143 F.2d 282. 
Petition for writ of certiorari to the Cir-

cuit Court of Appeals for the Ninth Cir-
cuit. 

Dec. 4, 1944. Denied. 
Mr. Justice REED took no part in the 

consideration or decision of this application. 
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J. H. J E F F E R S , pet i t ioner, v. S. J. ISAACKS, 
Independent Executor, etc. No. 625. 

Facts and opinion, 144 F.2d 26. 
Petition for writ of certiorari to the 

Circuit Court of Appeals for the Tenth 
Circuit. 

Dec. 4, 1944. Denied. 

4 

A M E R I C A N SCOTT! CORPORATION and 
S. A, Scott i & C. of Monza, I ta ly , pet i t ion-
ers, v, Henry P O L L A K , Inc. No. 626, 

Facts and opinion, App.Div,, 47 N.Y.S. 
2d 588. 

Dec. 4, 1944. The motion for leave to 
proceed on the typewritten record is grant-
ed. Petition for writ of certiorari to the 
Supreme Court of New York denied. 

5 

H, G. HOUSE, pet i t ioner, v. The U N I T E D 
S T A T E S of America, Leona Richard 

Fox, et al. No, 628, 

Facts and opinion, 144 F.2d 555. 
Petition for writ of certiorari to the Cir-

cuit Court of Appeals for the Tenth Cir-
cuit. 

Dec. 4, 1944. Denied. 

6 

C O M M I S S I O N E R OF I N T E R N A L REVE-
NUE, pet i t ioner, v. W i l l i a m H. 

WEMYSS. No. 629. 

Facts and opinion, 144 F.2d 78; 2 T.C. 
876. 

Petition for writ of certiorari to the Cir-
cuit Court of Appeals for the Sixth Circuit. 
. Dec. 4, 1944. Granted. 

The case is transferred to the summary 
docket and assigned -for argument immedi-
ately following No. 126. 

65 S.Ct. MEMORANDUM DECISIONS 2 7 1 

I 

H U N T M A N S T A B I L I Z E R CORPORATION, 
pet i t ioner, v. G E N E R A L MOTORS COR-

PORATION. No. 639. 

Facts and opinion, D,C, 53 F.Supp. 43; 
144 F.2d 963. 

Petition for writ of certiorari to the Cir-
cuit Court of Appeals for the Third Cir-
cuit. 

Dec. 4, 1944. Denied. 

2 
GRACE L I N E , Inc., pet i t ioner, v CUBA DIS-

T I L L I N G COMPANY, Inc., et a!. No, 
632, 

Facts and opinion, D.C., 55 F.Supp. 822; 
143 F.2d 499, 

Petition for writ of certiorari to the Cir-
cuit Court of Appeals for the Second Cir-
cuit. 

Dec. 4, 1944. Denied. 

4 

The B A R R E T T L I N E . Inc., appellant, v. The 
U N I T E D S T A T E S ot Amer ica et al, 

No. 630. 

Dec. 4, 1944 In this case probable juris-
diction is noted. 

5 

G R E A T L A K E S D R E D G E & DOCK COM-
PANY, owner of the Steam tug The J O H N 
R. W I L L I A M S , pet i t ioner, v. The U N I T E D 
S T A T E S of America, owner of submarine 
Cable No. 555. No. 6-10. 

Facts and opinion, D.C., 50 F.Supp. 40°); 
144 F.2d 451. 

Petition for writ of certiorari to ihe Cir-
cuit Court of Appeals for the Second Cir-
cuit. 

Dec. 4, 1944. Denied. 

3 

H U N T M A N S T A B I L I Z E R CORPORATION, 
pet i t ioner, v. G E N E R A L MOTORS COR-

PORATION. No. 638. 

Facts and opinion, D.C., 53 F.Supp. 43; 
144 F.2d 963. 

Petition for writ of certiorari to the 
Circuit Court of Appeals for the Third 
Circuit. 

Dec. 4, 1944. Denied. 

6 

MECCA T E M P L E OF T H E A N C I E N T ARA-
BIC ORDER OF T H E NOBLES OF T H E 
M Y S T I C S H R I N E , peti t ioner, v. W i l l i a m 
DARROCK, No. 645. 

Facts and opinion, 142 F.2d 869. 
Petition for writ of certiorari to the Cir-

cuit Court of Appeals for the Second Cir-
cuit. 

Dec. 4, 1944. Denied. 
Mr. Justice BLACK and Mr. Justice 

DOUGLAS took no part in the considera-
tion or decision of this application. 
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Flora REGENSBURG, as Executrix, etc., pe- Isaac REGENSBURG, petitioner, v. COM-
titioner, v. COMMISSIONER OF IN- MISSIONER OF INTERNAL REVE-

TERNAL REVENUE. No. 646. NUE. No. 649. 

Facts and opinion, 144 F.2d 41. Facts and opinion, 144 F.2d 41. 
Petition for writ of certiorari to the Petition for writ of certiorari to the Cir-

Circuit Court of Appeals for the Second cuit Court of Appeals for the Second Cir-
Circuit. 

Dec. 4, 1944. Denied. 
cuit. 

Dec. 4, 1944. Denied. 

i 

2 

Melville E. REGENSBURG, petitioner, v. 
COMMISSIONER OF INTERNAL 

REVENUE. No. 647. 

Facts and opinion, 144 F.2d 41. 
Petition for writ of certiorari to the 

Circuit Court of Appeals for the Second 
Circuit. 

Dec. 4, 1944. Denied. 

5 

Melville E. REGENSBURG and Sophy Re-
gensburg, petitioners, v. COMMISSIONER 
OF INTERNAL REVENUE. No. 650. 

Facts and opinion, 144 F.2d 41. 
Petition for writ of certiorari to the 

Circuit Court of Appeals for the Second 
Circuit. 

Dec. 4, 1944. Denied. 

Mortimer REGENSBURG, petitioner, v. 
COMMISSIONER OF INTERNAL 

REVENUE. No. 648. 

Facts and opinion, 144 F.2d 41. 
Mr. George H. Jennings, of Sapulpa, 

Okl., for respondent. 
Messrs. Randell S. Cobb, Atty. Gen., of 

Ok4ahoma, and Fred Hansen, Asst. Atty. 
Gen. (Mr. Walter Marlin, of Oklahoma 
City, Okl., of counsel), amicus curiae. 

Petition for writ of certiorari to the Cir-
cuit Court of Appeals for the Second Cir-
cuit. 

Dec. 4, 1944. Denied. 

6 

Frank EGAN, petitioner, v. The PEOPLE OF 
THE STATE OF CALIFORNIA et al. 

No. 651. 

On petition for writ of certiorari to the 
Supreme Court of California. 

Facts and opinion, 149 P.2d 693. 
Dec. 4, 1944. The motion for leave to 

proceed in forma pauperis is granted. The 
petition for writ of certiorari is denied. 

65 S.Ct." ME MORA N'DT'M DECISIONS 

A M E R I C A N - L A F R A N C E - F O A M I T E COR-
PORATION, pet i t ioner, v. Radcli f fe M. 
U R Q U H A R T and George G. Urquhar t . No. 
653. 

Facts and opinion, 144 F.2d 542. 
Petition for writ of certiorari to the 

United States Court of Appeals for the 
District of Columbia. 

Dec. 4, 1944. Denied. 

Louis H E N D R I N , pet i t ioner, v. Percy A. 
L A I N S O N , Warden, etc. No, , 

Dec. 11, 1944. The motion for leave to 
file petition for writ of habeas corpus is de-
nied. 

Joseph T, McAVOY, peti t ioner, v. The S T A T E 
of N E B R A S K A . No. 676. 

Facts and opinion, Neb., 15 N.W.2d 45. 
Dec. 4, 1944. Time within which to file 

brief in opposition to petition for writ of 
certiorari extended to and including Janu-
ary 3, next, on application of counsel for 
the respondent. 

Ex parte John Russell M I L L E R , pet i t ioner. 
No. . 

Dec. 11, 1944. The motion for leave to 
file petition for writ of habeas corpus is 
denied. 

Ex parte Louis M 0 S K 0 V I T 2 , pet i t ioner. 
No. — - . 

Former decision, 65 S.Ct. 126. 
Dec. 11, 1944. Petition for rehearing de-

nied. 

Mary Burg in POTTS, pet i t ioner, v, Huber t 
H. POTTS. No. 719. 

Facts and opinion, 6 Cir., 142 F.2d 883. 
Dec. 4, 1944. Leave granted petitioner 

to file brief in support of petition by De-
cember 15, next, 

f i r . S . C T . — I S 

Ex par te W i l l i a m P A B O D I E , pet i t ioner. 
No. . 

Dec. 11, 1944. The motion for leave to 
file petition for writ of mandamus is de-
nied. 
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j 

PEOPLE OF THE UNITED STATES OF 
AMERICA ex rel. Archibald RUSSELL, 

petitioner, v. Joseph E. RAGEN, 
Warden, etc., et al. No. . 

Dec. 11, 1944. The motion for leave to 
hie petition for writ of habeas corpus is 
denied. 

5 

The STATE OF NEBRASKA, complainant, v. 
The STATE OF WYOMING et al. 

No. 6, original. 

Former decision, 65 S.Ct. 78. 
Dec. 11, 1944. The exceptions <to the re-

port of the Special Master are received and 
ordered filed. The case is set for hearing 
on the exceptions and assigned for argu-
ment on Monday, March-6, next. In the 
event the parties cannot agree upon the 
time for filing briefs, dates will be fixed by 
the Court. 

2 

Edward SAXE, petitioner, v. Robert A. 
HEINZE et al. No. . 

Dec. 11, 1944. The motion for leave to 
file petition for writ of habeas corpus is 
denied. 

3 

Thomas A, VERNON, petitioner, v. STATE 
OF WYOMING, District Attorney of 
L a r a m i e County, ct al. No. . 

Dec. 11, 1944. The motion for leave to 
file petition for writ of habeas corpus is de-
nied. 

4 

Ex parte Thomas Merryl WOFFARD, 
petitioner. No, ——. 

Dec. 11, 1944. Application denied. 

6 

The CONNECTICUT LIGHT AND POWER 
COMPANY, petitioner, v. FEDERAL 
POWER COMMISSION. No. 189. 

Former decision, 65 S.Ct. 50. 
Facts and opinion, 78 U.S.App.D.C. 356, 

141 F.2d 14. 
Dec. 11, 1944. Leave granted Mr. John 

E. Benton one half hour within which to 
appear and present oral argument in behalf 
of Connecticut Public Utilities Commission, 
The National Association of Railroad and 
Utilities Commissioners, and the State of 
Connecticut, as amici curia;. 

7 

In ro Clyde Wilson SUMMERS, petitioner. 
No. 205. 

Former decision, 65 S.Ct. 52. 
Dec. 11, 1944. The return to the rule 

to show cause is received and ordered filed. 
The petition for writ of certiorari to the 
Supreme Court of Illinois is granted and 
the writ is ordered to issue. 

05 S.Ct MEMORANDUM DECISIONS 2 7 5 

1 

MEMPHIS NATURAL GAS COMPANY, pe-
titioner, v, George F, McCANLESS, Com-
missioner of Finance and Taxation State 
of Tennessee. No. 218. 

Facts and opinion, 177 S.\V.2d 841, 843. 
Petition for writ of certiorari to the 

Supreme Court of Tennessee. 
Dec. 11, 1944. Denied. 

2 

MEMPHIS NATURAL GAS COMPANY, pe-
titioner, v. George F. McCANLESS, Com-
missioner of Finance and Taxation, State 
of Tennessee. No. 219. 

Facts and opinion, 177 SAY.2d 841, 843. 
Petition for writ of certiorari to the Su-

preme Court of Tennessee. 
Dec. 11, 1944. Denied. 

3 

The NORTH SHORE CORPORATION, peti-
tioner, v. Isadorc BARNETT, J. F. 

Booth, et a!. No. 345. 

On writ of certiorari to the Circuit 
Court of Appeals for the Fifth Circuit. 

Former decision, 65 S.Ct. 72. 
Facts and opinion, 52 F.Supp. 503; 143 

F.2d 172. 
Dec. 11, 1944. PER CURIAM. The 

judgment of the Circuit Court of Appeals 
is vacated, the judgment of the District 
Court is modified in accordance with the 
stipulations signed by counsel for the par-
ties and the case is remanded to the Dis-
trict Court tor the Southern District of 

Florida with directions to enter judg-
ments as modified. The mandat® is or-
dered to issue forthwith. 

4 

The NORTH SHORE CORPORATION, peti-
tioner, v. William J. SCOTT, Rubin 

Knox, et al. No. 346. 

On writ of certiorari to the Circuit Court 
of Appeals for the Fifth Circuit. 

Former decision, 65 S.Ct. 72. 
Facts and opinion, 52 F.Supp. 503; 143 

F.2d 595. 
Dec. 11, 1944. PER CURIAM. The 

judgment of the Circuit Court of Appeals 
is vacated, the judgment of the District 
Court is modified in accordance with the 
stipulations signed by counsel for the par-
ties and the case is remanded to the Dis-
trict Court for the Southern District of 
Florida with directions to enter judgments 
as modified. The mandate is ordered to 
issue forthwith. 

5 

PUBLIC SERVICE COMMISSION (STATE 
DIVISION OF THE DEPARTMENT OF 
PUBLIC SERVICE OF THE STATE OF 
NEW YORK) et al., appellants, v. The 
UNITED STATES of America et al. No. 
479. 

Former decision, 65 S.Ct. 130. 
Facts and opinion, D.C., 56 F.Supp. 351. 
Messrs. Philip Halpern, of Buffalo, N. 

Y., John J. Broderick, and Horace M, 
Gray, both of New York City, for appel-
lants. 

Dec. 11, 1944. Petition for rehearing 
denied. 
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I 

Joseph T. W A T E R S , petitioner, v. K I N G S 
COUNTY T R U S T C O M P A N Y . No. 487. 

Former decision, 65 S.Ct. 121. 
Facts and opinion, 2 Cir., 144 F.2d' 680. 
Mr. Sidney S. Bobbe, of New York City, 

for petitioner. 
Mr. Louis J. Castellano, of Brooklyn, N. 

Y., for respondent. 
Dec. 11, 1944. Petition for rehearing 

denied. 

2 
Amey THLOCCO, Lorin Ray, Guardian, etc., 

petitioners, v. M A G N O L I A P E T R O L E -
UM C O M P A N Y . No. 539. 

Facts and opinion, 141 F.2d 934. 
Petition for writ of certiorari to the Cir-

cuit Court of Appeals for the Fifth Cir-
cuit. 

Dcc. 11, 1944. Denied. 

3 

R A D I O S T A T I O N W O W , Inc., etc., et al., pe-
titioners, v. Homer H. JOHNSON. 

No. 593. 

Facts and opinion, 13 N.W.2d 556; 14 
N.W.2d 666. 

Petition for writ of certiorari to the Su-
preme Court of Nebraska. 

Dec. 11, 1944. Granted. Counsel are 
requested to discuss in their briefs and on 
oral argument the questions: (1) whether 
the judgment is final within the meaning 
of sec. 237(b) of the Judicial Code, 28 U. 
S.C.A. § 344, and (2) whether the federal 
questions raised by the petition for cer-
tiorari were properly presented in the rec-

ord. The Solicitor General is invited to 
file a brief amicus curiae if he is so ad-
vised. 

4 

Edward De Roulhac B L O U N T , petitioner, v. 
H o w a r d B. GILL , successor to Ray L. HufT, 
General Superintendent, District Penal In-
stitutions. No. 594. 

Facts and opinion, 144 F.2d 21. 
Dec. 11, 1944. The motion to substitute 

Howard B. Gill as the party respondent in 
the place and stead of Ray L. Huff is 
granted. The motion for leave to proceed 
in forma pauperis is granted. The peti-
tion for writ of certiorari to the United 
States Court of Appeals for the District 
of Columbia is denied. 

5 

Wil l i s James M E Y E R , petitioner, v. PEO-
P L E OF T H E S T A T E OF C A L I F O R N I A 

et al. No. 602. 

Dec. 11, 1944. The motion for leave 
to proceed in forma pauperis is granted. 
Petition for writ of certiorari to the Su-
preme Court of California and for other 
relief is denied. 

6 

The U N I T E D S T A T E S of America , petition-
er, v. Carmen B E A C H . No. 620. 

Facts and opinion, 144 F.2d 533. 
Dec. 11, 1944. Petition for writ of cer-

tiorari to the United States Court of Ap-
peals for the District of Columbia granted 
and the case is transferred to the summary 
docket. 

05 S.Ct. ME MO R A N D U M DECT SI ON 3 

I 

Clifton B. L A Y T O N , petitioner, v. Wil l iam J. 
T H A Y N E . No. 633. 

Facts and opinion, 133 F.2d 287, 14-1 F. 
2d CM. 

Petition for writ of certiorari to the Cir-
cuit Court of Appeals for the Tenth Cir-
cuit. 

Dec. 11, 1944. Denied. 

2 

Clifton B. L A Y T O N , petitioner, v. Wil l iam J. 
T H A Y N E . No. 634. 

Facts and opinion, 133 F,2d 287; 144 F. 
2d 94. 

Petition for writ of certiorari to the Cir-
cuit Court of Appeals for the Tenth Cir-
cuit. 

Dec. 11, 1944. Denied. 

4 

C A R O L I N A SCENIC COACH L i N E S , a co-
p a r t n e r s h i p , appellant, v. The U N I T E D 
S T A T E S of America , Interstate Commerce 
Commission et ai. No, 637, 

Appeal from the District Court of the 
United States for the Western District of 
North Carolina. 

Facts and opinion, 56 F.Supp. 801. 
Dec. 11, 1944. PER CURIAM. The 

motions, to affirm are granted and the judg-
ment is affirmed. (1) North Coast Trans-
portation Co. v. The United States, No. 
275 65 S.Ct. 62; (2) Chesapeake & Ohio 
Ry.' Co. v. United States, 283 U.S. 35, 41-
43, 51 S.Ct. 337, 75 L.Ed. 824; United 
States v. Baltimore & Ohio R. R. Co., 2Q3 
U.S. 454, 464, 465, 55 S.Ct. 268, 79 L.Ed. 
587; United State* v. Pan American Pe-
troleum Corporation, 304 U.S. 156, 1.̂ 8, 
58 S.Ct. 771, 82 L.Ed. 1262; Interstate 
Commerce Commission v. Citv of Jersey 
City, 322 U.S. 503, 512, 513, 64 S.Ct. 1129; 
(3)" McLean Trucking Co. v. United 
States, 321 U.S. 67, 86, 64 S.Ct, 370. 

3 

Ammiel F. D E C K E R and Mabel P. Decker, 
individuals, etc., petitioners, v. F E D E R A L 
T R A D E C O M M I S S I O N . No. 635. 

Petition for writ of certiorari to the 
United States Court of Appeals for the 
District of Columbia. 

Dec. 11, 1944. Denied. 

5 

George H A M B R I C K , petitioner, v-. S T A T E 
OF T E N N E S S E E . No. 642. 

Facts and opinion, 181 S.W.2d 957. 
Dec. 11, 1944. The motion for leave to 

proceed in forma pauperis is granted. Pe-
tition for writ of certiorari to the Supreme 
Court of Tennessee denied. 
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I 

Mar io Joseph PACMAN, pet i t ioner, v. The 
U N I T E D S T A T E S of America. 

No. $44. 

Facts and opinion, 1.44 F.2d 562. 
Petition for writ of certiorari to the Cir-

cuit Court of Appeal^ for the Ninth Cir-
cuit. 

Dec. 11, 1944. Denied. 

1\ 

Ster l ing CARR, t rusted in bankruptcy of Nip-
pon Yusen Kaisya, het i t ioner, v. E l i i o t t V. 
B E L L , Super intendent of Banks of the 
State of New York . No. 652. 

Facts and opinion, 144 F.2d 47. 
Petition for writ of certiorari to the Cir-

cuit Court of Appeals for the Second Cir-
cuit. 

Dec. 11, 1944. Defied. 

3 

S I N C L A I R & CARR'OLL COMPANY, Inc., 
pet i t ioner, v. I N T E - R C H E M I C A L COR-

P O R A T I O N . No. 656. 

Facts and opinion, D.C., 50 F.Supp. 881; 
144 F.2d 842. 

Petition for writ o f certiorari to the Cir-
cuit Court of Appeals for the Second Cir-
cuit. 

Dec. 11, 1944. Granted. 

4 

Abraham J E S K O W I T Z , pet i t ioner, v. Leon-
ard H. COHEN, Trustee in bankruptcy 
of Union Fabrics, Inc. No. 658. 

Facts and opinion, 144 F.2d 39. 
Dec. 11, 1944. The motion for leave 

to proceed on the typewritten record is 
granted. Petition for writ of certiorari to 
the Circuit Court of Appeals for the Sec-
ond Circuit denied. 

5 

The U N I T E D S T A T E S of America et a!., 
appellants, v. C A P I T A L T R A N S I T 

COMPANY et al. No. 663. 

Facts and opinion, D.C., 55 F.Supp. 51; 
56 F.Supp. 670. 

Dec. 11, 1944. In this ease probable ju-
risdiction is noted. 

6 

The HUDSON & M A N H A T T A N R A I L R O A D 
COMPANY, appel lant, v. The C I T Y OF 
JERSEY C ITY et al. No. 766, October 
Term, 1943. 

Former decision, 321 U.S. 755, 64 S.Ct. 
849; 322 U.S. 773, 64 S.Ct. 1283; 65 S.Ct. 
78. 

Messrs. John F. Finerty, John E. Buck, 
and Thomas A. Halleran, all of New York 
City, for appellant. 

Mr. Charles A. Rooney, of Jersey City, 
N. J. (Mr. Charles Ilershenstein, of Jer-
sey City, N. J., of counsel) .for appellee. 

Dec. 11, 1944. Time within which to 
file petition for rehearing extended to and 
including January 10, 1945. 

65 S.Ct MEMO RAX DUM DEC IS ION S 2 7 9 

I 

W E S T E R N MESA O I L CORPORATION and 
El Segundo Oil Company, peti t ioners, v. 
E D L O U COMPANY et al., Landowners in 
E l Segundo Communi ty Lease No. Four-A 
et al. No. 681. 

Facts and opinion, 143 F.2d 843. 
Petition for writ of certiorari to the Cir-

cuit Court of Appeals for the Ninth Cir-
cuit. 

Dec. 11, 1944. Denied. 

2 

Mary Burg in POTTS, pet i t ioner, v. Huber t 
H. POTTS. No. 719. 

Former decision, 65 S.Ct. 273. 

Facts and opinion, D.C., 47 F.Supp. 990; 
6 Cir., 142 F.2d 883. 

Dec. 11, 1-944. Time within which to file 
brief in support of petition for writ of 
certiorari extended to and including Janu-
ary 2, 1945. 
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4, § 1 --31 S.E.2d 818 
4, § 1 --19 So.2d 466 
4, § 1 -19 So.2d 511 
4, § 1 --182 SAY.2d 475 
Amend. 
5—65 S.Ct. 1 
5—50 N.Y.S.2d 858 
6—57 N.E.2d 193 
6—57 N.E.2d 371 
11—57 N.E.2d 397 
14—65 S.Ct. 9 
14—65 S.Ct. 152 
14—50 N.Y.S.2d 727 
1 4 - 5 0 N.Y.S.2d 786 
14—50 N.Y.S.2d 858 
14—57 N,E.2d 41 
14—57 N.E.2d ,464 
14—152 P.2d 1 
14—152 P.2d 91 
14—152 P.2d 180 
14—152 P.2d 255 
14—152 P.2d 087 
14—31 S,E.2d 728 
14—31 S E.2d 858 
14—182 S.W.2d 479 
14—19 So.2d 450 
14—182 S.W.2d 849 
14, § 1—50 N.Y.S.2d 745 
14, § 1—16 N.W.2d 121 
14, § 1—182 S.W.2d 812 
19—31 S.E.Jd 858 
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CUMULATIVE STATUTES CONSTRUED 

Statutes at Large 
1790, May 26, ch. 11, 

1 Stat. 122—65 S.Ct. 137 
1801, Feb. 27, ch. 15, 

2 Stat. 103—65 S.Ct. 142 
1894, Aug. 13, ch. 281, § 1. 

28 Stat. 278—6r» S.Ct. 157 
1898, June 28, ch. 517, § 15, 

30 Stat. 500—152 P.2d 379 
1908, April 22, ch. 149, §§ 1-10, 

35 Stat. 65. Amended 1939. Aug. 11, 
685, §§ 1-3, 53 Stat. 1404—39 A.2d 588 

1916, Aug. 11. ch. 319, §§ 1-8, 
39 Stat. 506-509—152 P.2d 578 

1917, Oct. 6, ch. 106, § 1 et seq., 
40 Stat. 411—50 N.Y.S.2d 800 

1923, March 4, ch. 262, §§ 1-3, 
42 Stat. 1486, 1487-65 S.Ct. 1 

1933. May 12, ch. 25, § 1), 
48 Stat. 35—65 S.Ct. 145 

1933, May 12. ch. 2."., § 11, 
48 Stat. 38—65 S.Ct. 145 

1934, June 7, ch. 424, § 1, 
48 Stat. 912—65 S.Ct. 172 

1937, Aug. 21, ch. 726, § 1, 
50 Stat. 738—65 S.Ct. 152 

1938, June 22, ch. 575, § 1, 
52 Stat. 904—65 S.Ct. 172 

1938, June 22, ch. 575, § 1, 
52 Stat. 905—65 S.Ct,. 172 

1938, June 22, ch. 575, § 6(b) , 
52 Stat. 940—65 S.Ct. 172 

1938, June 25, ch. 676, § 7, 
52 Stat. 1063—65 S.Ct. 165 

1938, June 25, ch. 676, § 7 (a ) , 
52 Stat. 1063—65 S.Ct. 11 

1939, Aug. 11, ch. 685, § 1, 
53 Stat. 1404—152 P.2d 351 

1939, Aug. 11, ch. 685, §§ 1-3, 
53'Stat. 1404—39 A.2d 588 

1940, Feb. 1, ch. 18, 
54 Stat. 19—57 N.E.2d 118 

1940, June 28, ch. 440. § 2 (a ) , 
54 Stat. 676—153 P.2d 47 

1940, July 1, ch. 500, § 1, 
54 Stat. 709—65 S.Ct. 172 

1940, Oct. 9, ch. 793, 
54 Stat. 1083—57 N.E.2d 118 

1942, Jan. 30, ch. 20, § 1 et seq., 
56 Stat. 23—39 A.2d 595 

1942, Feb. 27, ch. 122, 
56 Stat. 1122—65 S.Ct. 16 

1943, July 12, ch. 221, 
57 Stat. 494—15 N.W.2d 788 

Revised Statutes 
Sec. 
13—152 P.2d 42 
3701—65 S.Ct. 157 

Executive Orders 
No. 
6260, § 4 - 6 5 S.Ct. 15 
6260, § 6—65 S.Ct. 15 

CONNECTICUT 

General Statutes Supplement 1935 
Sec. 
418c. Amended by Gen.St.Supp.1939, § 354c-

65 S.Ct. 152 

General Statutes Supplement 1939 
354e—65 S.Ct. 152 

Constitution 
Art. 
1, § 1—65 S.Ct. 152 
1, § 12 -65 S.Ct. 152 
2—65 S.Ct. 152 

GEORGIA 
Code 

Sec. 
92-101—65 S.Ct. 157 
92-102-65 S.Ct. 157 

KANSAS 

General Statutes 1935 
65-707(F) (2)—65 S.Ct. 9 

Laws 
1927, ch. 242, § 8 (F ) ( 2 ) - 6 5 S.Ct. 9 

NORTH CAROLINA 

General Statutes 
Sec. 
50-16—65 S.Ct. 137 

Consolidated Statutes 
1067—65 S.Ct. 137 

OKLAHOMA 

Oklahoma Statutes 1941 
Oklahoma Statutes Supplement 1943 

and 
Oklahoma Statutes Annotated 

Tit. 
32, § 51 et seq.—65 S.Ct. 103 

65 S.Ct.NO.4 13 

CUMULATIVE 
FEDERAL RULES OF CIVIL PROCEDURE 

6 5 S.Ct.Nos. 1 - 3 
Covering cases published in the Supreme Court Reporter, 

Federal Reporter, Federal Supplement and Federal Rules Decisions. 

Rule 
1 4 F.R.D. 122 
1 et seq. _ 4 F.R.D. 10.". 
1 et seq. _ 4 F.R.D. 114 
2 _ _ _ 56 F.Snpp. 959 
4(d) (7) > _ 4 F.R.D. 119 
7(c) _ r 4 F.R.D. 114 

32 _ _ : 4 F.R.D. 114 
12(b) _ 56 F.Snpp. 938 
12(b) , - - 57 F.Snpp. 4 
12(b) _ _ 4 F.R.D. 114 
12(b) (6) _ 56 F.Snpp. 779 
12(c) . _ _ 144 F.2d 696 
32(c) _ 57 F.Snpp. 317 
32(d) _ _ 57 F.Snpp. 317 
32(h) t _ _ 56 F.Snpp. 938 
13 _ _ _ 144 F.2d 968 
33(a) £ _ _ 144 F.2d 968 
33(b) : _ _ 144 F.2d 968 
33(h) _ 144 F.2d 96S 
33(h) , _ _ 56 F.Snpp. 824 
14 _ _ _ 144 F.2d 968 
14 _ _ _ 4 F.R.D. 104 
15 _ _ 57 F.Supp. 70 

Rule 
15(a) - _ 144 F.2d 968 
15(a) s _ _ 4 F.R.D. 114 
15(b) _ r _ 144 F.2d 641 
15(b) _ _ 345 F.2d 119 
15(b) _ 56 F.Supp. 972 
16 _ _ _ 145 F.2d 119 
17(b) t _ _ 65 S.Ct. 142 
17(b) _ 57 F.Supp, 329 
18(b) _ 57 F.Supp. 18 
19 _ _ , _ 56 F.Supp. 824 
20 . _ _ _ 56 F.Supp. 824 
21 _ _ _ 144 F.2d 784 
23(a) (3) 4 F.R.D. 106 
23(b) _ _ 56 F.Supp. 842 
23(b) _ _ 57 F.Supp. 283 
23(c) : _ , _ 4 F.R.D. 106 
24 _ , _ _ 144 F.2d 968 
26 _ . _ _ 145 F.2d 139 
26(a) _ , _ 4 F.R.D. 122 
30(b) _ 4 F.R.D. 113 
34(1) t _ _ 145 F.2d 128 
36(a) _ 4 F.R.D. 309 
36(a) t _ _ 57 F.Supp. 248 

Rule 
43(b) r - _ 14-1 F.2d 784 
43(b) , _ - 144 F.2d 816 
50(b) , _ _ 144 F.2d 680 
51 - 57 F.Supp. 52 
52(a) r - - 144 F.2d 784 
52(a) - _ - 144 F.2d 791 
52(a) _ 56 F.Supp. 743 
53(e) (2) _ 145 P.2d 40 
56 . _ _ r - 144 F.2d 696 
56 _ . _ _ 56 F.Supp. 907 
56(b) , _ _ 57 F.Supp. 317 
56(f) , _ _ 56 F.Snpp. 983 
59 _ _ _ 56 F.Supp. 831 
70 _ _ , _ 57 F.Supp. 18 
81(e) _ _ 65 S.Ct. 142 
82 _ _ _ 144 F.2d 968 
82 _ _ , .-_ 57 F.Supp. 18 

RULES IN CRIMINAL 
CASES AFTER 

VERDICT 
Rule 
2(4) 145 F.2d 135 

/ 
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CUMULATIVE WORDS AND PHRASES 
6 5 S.Ct.Nos.l—3 

For all other definitions of W o r d s and Phrases listed below 
see " W O R D S A N D P H R A S E S , P E R M A N E N T E D I T I O N , 
1658 T O D A T E , " comprising all judicial definitions of W o r d s 
and Phrases by all the Courts, State and Federal, in paragraph 
form under a single alphabetical arrangement. 

CONSENSUAL COMMUNITY, 
Commissioner of Internal Revenue v. Harmon, U.S., 65 S.Ct. 103, 104. 

C R E D I T I N S T R U M E N T A L I T Y OF T H E U N I T E D STATES, 
Smith v. Davis, U.S.Ga., 65 S.Ct. 157, 159. 

DEBT, 
Barber v. Barber, U.S.Tenn., 65 S.Ct. 137, 141. 

D U E PROCESS OF LAW, 
Sage Stores Co. v. State of Kansas ex rel. Mitchell. U.S.Kan., 65 S.Ct. 9, 10. 
Carotene Products Co', v. United States, U.S.W.Va., 65 S.Ct. 1, 6. 

EQUAL PROTECTION OF L A W , 
Sage Stores CO. v. State of Kansas ex rel. Mitchell, U.S.Kan., 65 S.Ct. 9, 10. 

F I N A L JUDGMENT, 
Barber v. Barber, U.S.Tenn., 65 S.Ct. 137, 141. 

J U D I C I A L ACT, 
Pope v. United States, U.S.Ct.Cl., 65 S.Ct. 16, 22, 23. 

LEGAL COMMUNITY, 
Commissioner of Internal Revenue v. Harmon, U.S., 65 S.Ct. 103, 104. 

NECESSARY TO PRODUCTION OF GOODS F O R COMMERCE, 
Armour & Co. v. Wantock, U.S.Ill., 65 S.Ct. 165, 166. 

OFFICE OR PLACE OF BUSINESS, 
Commissioner of Internal Revenue v. Scottish American Inv. Co., U.S., 65 S.Ct. 169, 

172. 
OPEN ACCOUNT, 

Smith v. Da\%?, U.S.Ga., 65 S.Ct. 157, 159. 
O T H E R OBLIGATIONS, 

Smith v. Davis, U.S.Ga., 65 S.Ct. 157, 160. 
QUESTION OF L A W , 

Claridge Apartments Co. v. Commissioner of Internal Revenue, U.S., 65 S.Ct. 172, 176. 
R E G U L A R RATE, 

Walling v. Helmerich & Payne, U.S.Okl., 65 S.Ct. 11, 13. 
R E S I D E N T F O R E I G N CORPORATION, 

Commissioner of Internal Revenue v. Scottish American Inv. Co., U.S., 65 S.Ct. 169, 
172. 

SEMBLANCE OF MILK, 
Carolene Products Co. v. United States, U.S.W.Va., 65 S.Ct. 1, 5. 

W O R K I N G TIME, 
Skidmore v. Swift & Co., U.S.Tex., 65 S.Ct. 161, 163. 
Armour & Co. v. Wantock, U.S.I11., 65 S.Ct. 165, 168. 

65 S.CT.NO.4 15 
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ACCOUNT, ACTION ON. 
<5=>3, Requisites of account, 

U.S.Ga. Smith v. Davis, 65 S.Ct. 157. 

ACTION. 
I. GROUNDS A N D CONDITIONS P R E -

CEDENT. 

<3=6. Actions for declarations of rights 
without other relief. 

U.S.Okl. Walling v. Helmerich & Payne, 
Inc., 65 S.Ct. 11. 

BANKRUPTCY. 
I. CONSTITUTIONAL A N D STATU-

T O R Y P R O V I S I O N S . 

<3=4. — Construction and operation in 
general. 

U.S. Claridge Apartments Co. v. Commis-
sioner of Internal Revenue, 65 S.Ct. 172. 

Retroactive operation. 
U.S. Claridge Apartments Co. v. Commis-

sioner of Internal Revenue, 65 S.Ct. 172. 

III . ASSIGNMENT, A D M I N I S T R A -
TION, A N D D I S T R I B U T I O N OF 

B A N K R U P T ' S ESTATE. 

(E) ACTIONS BY OR AGAINST TRUSTEE. 
<©=31288 ( 1 ) . I n g e n e r a l . 

U.S.UI. Cline v. Kaplan, 65 S.Ct. 155. 

<g=3»288 ( 5 ) . P o s s e s s i o n or c o n t r o l of prop-
e r t y to s u s t a i n p r o c e e d i n g s . 

U.S.UI. Cline v. Kaplan, 65 S.Ct. 155. 
<£=3288(6) . A d v e r s e c l a i m in g e n e r a l . 

U.S.Ill. Cline v. Kaplan, 65 S.Ct. 155, 
<g=328S(7). D e t e r m i n a t i o n of c h a r a c t e r of 

c l a i m . 
U.S.Ill. Cline v. Kaplan, 65 S.Ct. 155. 

i § = 3 2 8 S ( 1 6 ) . Consent to or w a i v e r of o b -
j e c t i o n to s u m m a r y p r o -
c e e d i n g . 

U.S.UI. Cline v. Kaplan, 65 S.Ct. 155. 

I X . R E O R G A N I Z A T I O N . 

(B) CORPORATIONS IN GENERAL. 

©=5602. Construction of statutes. 
U.S. Claridge Apartments Co. v. Commis-

sioner of Internal Revenue, 65 S.Ct. 172. • 
65 S.CT.NO.4 I 

COMMERCE. 
II . SUBJECTS OF R E G U L A T I O N . 

<©=>16. Transactions constituting, and 
means and instrumentalities of 
commerce in general. 

U.S.Ill. Armour & Co. v. Wantock, 65 S.Ct. 
165. 

€=>39. Packing houses. 
U.S.UI. Armour & Co. v. Wantock, 65 S.Ct. 

165. 

III . M E A N S A N D M E T H O D S OF R E G -
ULATION. 

0=^48. Nature and scope in general. 
U.S.W.Va. Carolene Products Co. v. U. S., 

65 S.Ct. 1. 
€ = 5 7. In general. 

U.S.W.Va. Carolene Produces Co. v. U. S., 
65 S.Ct. 1. 

CONSTITUTIONAL LAW. 
II . CONSTRUCTION, O P E R A T I O N , 

A N D E N F O R C E M E N T OF CON-
STITUTIONAL P R O V I S I O N S . 

© = > 4 0 ( 1 ) . I n g e n e r a l . 
U.S.Conn. Spector Motor Service v. Mc-

Laughlin, 65 S.Ct. 152. 

III . D I S T R I B U T I O N OF G O V E R N -
M E N T A L P O W E R S A N D 

FUNCTIONS. 

(A) LEGISLATIVE POWERS AND D E L E -
GATION T H E R E O F . 

C-^oG. —— Establishment, organization, 
and jurisdiction of courts, 

U.S.Ct.Cl. Pope v. U. s. , 65 S.Ct. 16. 
®=>57. Interposition in particular 

proceedings. 
U.S.Ct.Cl. Pope v. U. S., 65 S.Ct. 16. 

X . E Q U A L PROTECTION OF L A W S . 
<5=3240(1). I n g e n e r a l . 

U.S.Kan. Sage Stores Co. v. State of Kan-
sas ex rel. Mitchell, 65 S.Ct. 9. 

X I . D U E PROCESS OF L A W . 
<3=3296(1). I n g e n e r a l . 

U.S.Kan. Sage Stores Co. v. State of Kan-
sas ex rel. Mitchell, 65 S.Ct. 9. 

U.S.W.Va. Carolene Products Co. v. U. S., 
65 S.Ct. 1. 



F O O D 

COURTS. 
I . N A T U R E , E X T E N T , A N D E X E R C I S E 

OF J U R I S D I C T I O N I N G E N E R A L . 

<3=1. Nature and source of judicial au -
thority. 

U.S.Ct.Cl. Pope v. U. S., 65 S.Ct. 16. 

II . E S T A B L I S H M E N T , O R G A N I Z A -
T I O N , A N D P R O C E D U R E IN 

G E N E R A L . 

( D ) R U L E S OF DECISION. A D J U D I C A -
TIONS, OPINIONS, A N D R E C O R D S . 

<3=3107. — - Operation and effect i n 
general. 

U.S.Ill. Armour & Co. v. Wantock, 65 S.Ct. 
165. 

V I I . U N I T E D S T A T E S COURTS. 

( A ) J U R I S D I C T I O N A N D P O W E R S IN 
G E N E R A L . 

€=>256. Constitutional and statutory 
provisions. 

U.S.Ct.Cl. Pope v. U. S., 65 S.Ct. 16. 
<©=3202(2 ) . A d e q u a c y of l e g a l p r o c e e d -

i n g s . 
U.S.Conn. Spector Motor Service v. Mc-

Laughlin, 65 S.Ct. 152. 

<3=3262(4) . —— I n j u n c t i o n s . 
U.S.Conn. Spector Motor Service v. Mc-

Laughlin, 65 S.Ct. 152. 

(P.) J U R I S D I C T I O N D E P E N D E N T ON 
N A T U R E O F SUBJECT -MATTER. 

<>=281. Cases in l a w and equity in gen-
eral. 

U.S.Ct.Cl. Pope v. U. S., 65 S.Ct. 16. 

(G) S U P R E M E COURT. 
< 3 = 5 3 8 3 ( 1 ) . I n g e n e r a l . 

U.S. Claridge Apartments Co. v. Commis-
sioner of Internal Revenue, 65 S.Ct. 172. 

U.S.Okl. Walling v. Helmerich & Payne, 
Inc., 65 S.Ct. 11. 

U.S.Tex. Skidmore v. Swift & Co., 65 S.Ct. 
163. 

G = 3 8 8 . Review of decisions of courts of 
Distr ict of Columbia. 

U.S.App.D.C. Busby v. Electric Utilities 
Employees Union, 65 S.Ct. 142. 

<3=389. Review of decisions of Court of 
Claims. 

U.S.Ct.Cl. Pope v. U. S., 65 S.Ct. 16. 
< 3 = 3 3 0 4 ( 3 ) . C o n s t r u c t i o n o r v a l i d i t y o f 

s t a t e C o n s t i t u t i o n s a n d s t a t -
u t e s i n g e n e r a l . 

U.S.Kan. Sage Stores Co. v. State of Kan-
sas ex rel. Mitchell, 65 S.Ct. 9. 

« 3 = > 3 9 4 ( 1 3 ) . G i v i n g f u l l f a i t h a n d c r e d i t 
t o j u d g m e n t o f f e d e r a l 
c o u r t . 

U.S.Tenn. Barber v. Barber, 65 S .Ct 137. 
05 S.CT.NO.4—2 1' 

(L ) COURTS OF D I S T R I C T O F 
COLUMBIA. 

< 3 = > 4 4 4 ( 2 ) . S u p r e m e C o u r t . 
U.S.App.D.C. Busby v. Electric Utilities 

Employees Union, 65 S.Ct. 142. 

(M) C O U R T OF CLAIMS. 

4 5 1 . Claims referred by Con-
gress. 

U.S.Ct.Cl. Pope v. U. S., 65 S.Ct. 16. 

CRIMINAL LAW. 
X . E V I D E N C E . 

( A ) J U D I C I A L NOTICE, PRESUMPTIONS, 
A N D B U R D E N OF P R O O F . 

<3=5304(17) . P u b l i c o f f i c e r s , a n d a c t s a n d 
s i g n a t u r e s t h e r e o f , 

U .S.W.Va. Carolene Products Co, y. U S. 
65 S.Ct. 1. 

X V . A P P E A L A N D E R R O R , A N D 
C E R T I O R A R I , 

(G) R E V I E W . 

<3=1179. Decisions of intermediate 
courts. 

U.S.UI. Bates v. U. S „ 65 S.Ct. 15. 

(II ) D E T E R M I N A T I O N A N D DISPOSITION 
O F CAUSE. 

<3=31186 ( G ) . C o n f e s s i o n of e r r o r . 
U.S.UI. Bates v. U. S., 65 S.Ct. 15. 

DIVORCE. 
V I I . O P E R A T I O N A N D E F F E C T OF 

D I V O R C E , A N D R I G H T S OF 
D I V O R C E D P E R S O N S . 

<3=5331. A l i m o n y and disposition of 
property. 

U.S.Tenn. Barber v. Barber, 65 S.Ct. 137. 

FOOD. 
<3=1. Power to make regulations. 

U.S.Kan. Sage Stores Co. v. State of Kan-
sas ex rel. Mitchell, 65 S.Ct. 9. 

U.S.W.Va. Carolene Products Co. v. U. S., 
65 S.Ct. 1. 

<3=8. Oleomargarine and other i m i t a -
tions of dairy products. 

U.S.Kan. Sage Stores Co. v. State of Kan-
sas ex rel. Mitchell, 65 S.Ct. 9. 

<3=12. I n general. 
U.S.W.Va. Carolene Products Co. v. U. S „ 

65 S.Ct. 1. 

<3=21. Evidence. 
U.S.W.Va. Carolefle Products Co, v, U4 8,, 

65 S.Ct, L 

HUSBAND AMD WIFE. 
V I I . C O M M U N I T Y P R O P E R T Y . 

<3=247. Statutory provisions. 
U.S. Commissioner of Internal Revenue v. 

Harmon, 65 S.Ct. 103. 

<&='248, Existence of community. 
U.S. Commissioner of Internal Revenue v. 

Harmon, 65 S.Ct. 103. 

INTERNAL REVENUE. 
I. N A T U R E A N D E X T E N T OF T A X I N G 

P O W E R IN G E N E R A L . 

( D ) C O N S T R U C T I O N A N D O P E R A T I O N 
O F R E V E N U E L A W S I N G E N E R A L . 

<3=131. Income taxes. 
U.S. Claridge Apartments Co. v. Commis-

sioner of Internal Revenue, 65 S.Ct. 172 

V . I N C O M E T A X E S . 

( A ) IN GENERAL. 

H U S B A N D A N D W I F E 

( J ) R E V I E W B Y C O U R T S . 

4. SCOPE AND EXTENT OP REVIEW 

<3=1638. — W h a t are questions of law 
or fact . 

U.S. Claridge Apartments Co. v. Commis-
sioner of Internal Revenue, 65 S.Ct. 172. 

7. QUESTIONS OF F A C T AND FINDINGS. 

<3=1682. Conclusiveness in general. 
U.S. Commissioner of Internal Revenue v 

Scottish American Inv. Co., 65 S.Ct. 169. 

<3=1683. Sufficiency of evidence. 
U.S. Commissioner of Internal Revenue v 

Scottish American Inv. Co., 65 S.Ct. 169. 

<3=1684. W e i g h t of evidence. 
U.S. Commissioner of Internal Revenue v 

Scottish American Inv. Co., 65 S.Ct. 109. 

8. DETERMINATION AND DISPOSITION OF 
•CAUSE. 

<3=235. ConStruction with reference to <3= , i 7 0 2 . Remand. 
other laws. 

U.S. Claridge Apartments Co. v. Commis-
sioner of Internal Revenue, 65 S.Ct. 172. 

( D ) INCOMES T A X A B L E IN G E N E R A L . 

<3=319. Indebtedness canceled. 
U.S. Claridge Apartments Co. v. Commis-

sioner of Internal Revenue, 65 S.Ct. 172. 

( K ) D E D U C T I O N S A N D C R E D I T S . 

2 . EXPENSES. 

<3=541. In general. 
U.S. McDonald v. Commissioner of Internal 

Revenue, 65 S.Ct. 96. 

3. LOSSES. 

<3=606. Transactions f o r profit. 
U.S. McDonald v. Commissioner of Internal 

Revenue, 05 S.Ct. 96. 

(M) PERSONS. C O R P O R A T I O N S , A N D 
ASSOCIATIONS L I A B L E . 

1. PERSONS IN GENERAL. 

<3=797. — - Community or separate i n -
come. 

U.S. Commissioner of Internal Revenue v. 
Harmon, 65 S.Ct. 103. 

X V I I . A S S E S S M E N T OF T A X E S . 

( D ) R E T U R N S A N D R E P O R T S . 

1. IN GENERAL. 

•3=1361. Joint or separate returns of 
husband and wife . 

U.S. Commissioner of Internal Revenue v. 
Harmon, 65 S.Ct. 103. 

U.S. Commissioner of Internal Revenue v 
Scottish American Inv. Co., 65 S.Ct. 169. 

X X V . R E C O V E R Y OF T A X E S P A I D . 

( A ) R I G H T O F A C T I O N A N D DEFENSES. 

4 . DEFENSES. 

<3=2050. Set-off and counterclaim. 
U.S.Ct.Cl. u . S. v. Standard Rice Co., 65 

S.Ct. 145. 

JUDGMENT. 

0 5 S .CT .NO.4 

III . ON CONSENT, O F F E R , O R A D -
M I S S I O N . 

<3=88, Entry of judgment . 
U.S.Ct.Cl. Pope v. U. S., 05 S.Ct. 10. 

I V . B Y D E F A U L T . 

( A ) R E Q U I S I T E S A N D V A L I D I T Y . 

<3=131, Entry of j i idgment in general. 
U.S .CtCl. Pope v. U. S., 65 S.Ct. 16. 
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