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No. F-168. 

IN THE UNITED STATES COURT OF CLAIMS 
THE CREEK NATION, 

VS. 
THE UNITED STATES. 

SUPPLEMENTAL BRIEF OF PLAINTIFF 
ON DEMURRER. 

Our principal reason for requesting permis-
sion to file a supplemental brief, was, to discuss 
the question of " confiscation bv the war power of 
the Government." 

However, before discussing that question, we 
will discuss several other questions involved. 

Reference was made in the oral argument by 
Government's counsel to the Joint Resolution of 
May 19, 1926. He said it changed the jurisdic-
tional act in several particulars. We think not. 
The jurisdictional act permitted one suit to be fil-
ed on "any and all legal and equitable claims 
growing out of a treaty etc." This joint resolution 
permits " a separate suit on one or more claims as 
attorneys may elect." We could still file one suit 
on any and all claims. We have elected to file 
separate suits. The joint resolution is as follows: 
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(PUBLIC RESOLUTION—No. 27-69th 
CONGRESS H. J. Res. 134.) 

Joint resolution authorizing the Cherokee 
Indians, the Seminole Indians, the Creek In-
dians, and the Choctaw and Chickasaw In-
dians to prosecute claims, jointly or severally, 
in one or more petitions, as each of said In-
dian nations or tribes may elect. 

Resolved by the Senate and House of Represen-
tatives of the United States of America in Con-
gress assembled, that the Act of Congress ap-
proved March 19, 1924, entitled "An Act con-
ferring jurisdiction upon the Court of Claims to 
hear, examine, adjudicate, and enter judgment in 
any claims which the Cherokee Indians may have 
against the United States, and for other pur-
poses"; the Act of Congress approved May 20, 
1924, entitled " A n Act conferring jurisdiction up-
on the Court of Claims to hear, examine, adjudicate, 
and enter judgment in any claims which the Semi-
nole Indians may have against the United States, 
and for other purposes"; the Act of Congress ap-
proved May 24, 1924, entitled "An Act conferring 
jurisdiction upon the Court of Claims to hear, ex-
amine, adjudicate, and enter judgment in any 
claims which the Creek Indians may have against 
the United States, and for other purposes"; and 
the Act of Congress approved June 7, 1924, en-
titled " A n Act conferring jurisdiction upon the 
Court of Claims to hear, examine, adjudicate, and 
enter judgment in any claims which the Choctaw 
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and Chickasaw Indians may have against the Unit-
ed States, and for other purposes," shall be con-
strued to permit each Indian nation or tribe men-
tioned in said Acts of Congress to prosecute its 
claims in a single suit or to bring a separate suit 
on one or more claims as its attorney or at-
torneys may elect: Provided, that the Choctaw 
and Chickasaw Nations or Tribes may jointly or 
severally prosecute their claims. Approved, May 
19, 1926. 

I. 

The Construction of the Jurisdictional Act of 
May 24, 1924. 

The purpose of this jurisdictional act was 
stated by Hon. W. W. Hastings, its author, as fol-
lows : 

"The Government has been the guardian 
of these Indians for more than a hundred 
years; the guardian must account for every 
settlement with its ward unless it can show a 
judgment of the supreme court or the Court of 
Claims approving it. As these settlements be-
tween the guardian and ward are usually 
found in a treaty such settlement cannot be 
plead by either party in bar, but the amount 
paid or received can be plead as a set off. 
Every settlement is open to investigation—on 
both sides. This Act is not intended to be for 
the benefit of only one party, and if the Creek 
Nation files a suit against the United States, 
it will open up all of its transactions with the 
Government that have not been approved in 
court as the Act provides." 
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Congress evidently intended by the language 
of Sections 1 and 3 of the Act to accomplish the 
above results. 

Until 1871, every payment of money, to the 
Creeks was embodied in "treaty form." A treaty 
was made "solemnly guaranteeing" to the Creeks 
certain rights or payments; these solemn guaran-
tees were very shortly violated by us; a new treaty 
was drawn embodying like "solemn guarantees," 
and, as a consideration for our promise in the 
future to refrain from violating them, a release 
from all damages arising from our previous viola-
tion was taken. With monotonous regularity this 
was our method of dealing with the Creeks, and we 
are thus met with these releases at every turn. 

The "release of 1856" is not the only one; the 
last one taken was in 1889 (25 Stat. 759). Let us 
discuss these two releases of 1856 and 1889. 

After the United States acquired Florida and 
decided to remove the Seminoles it insisted that 
the Creeks must take them in as a part of their 
nation. The Creeks denied that they were a part 
of their nation, and insisted if they were to be so 
considered, that the Creeks should receive com-
pensation for the lands then being taken from the 
Seminoles in Florida. The Government replied 
that the Creeks were to be forced to take them in 
as a part of the tribe; that if they did it willingly 
they would receive compensation for so doing, that 
if they did it unwillingly they would be thrust upon 
them. 

After the lands were assigned to the Creeks, 
in what is now Oklahoma, it was agreed that if 
they would take the Seminoles in, additional lands 
would be given them. This ivas never done, but the 
Seminoles were moved in upon them. 

The Seminoles refusing to obey the Creek 
laws, and the Creeks being about to coerce the 
Seminoles into obedience, this caused great dis-
satisfaction to the Seminoles which was commun-
icated to their brethren who still remained in Flor-
ida. 

The United States being extremely desirous 
to have the Florida Seminoles willing to remove 
west wanted to quiet this trouble, hence the treaty 
of 1856. 

Commissioner Manypenny refused to treat un-
less they released all claims, as usual. Whether or 
not they were paid anything for the claims is not 
clear, and will be a matter which will have to be de-
cided by this court. 

Commissioner Manypenny in taking this re-
lease of 1856 said that it was his duty " to take a 
release from an Indian every time that he could get 
one." 

In regard to the release of 1889: In 1866 the 
Creeks had ceded "the entire western half of their 
domain to the United States, for the purpose of 
placing friendly Indians thereon." The United 
States desired to open up the lands to white settle-
ment, but this land could only be used ' ' for the pur-
pose of settling friendly Indians thereon." 
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After long negotiations with the Creek Nation, 
this land was, for $2,280,857.10, absolutely ceded 
without reservation, to the United States and thus 
became public land. 

Nothing was under consideration except the 
cession and payment for this particular piece of 
land; no claims were then urged, nothing was be-
fore the contracting parties except the subject in 
hand, still there is embodied in the "agreement" a 
release of "all and every claim, estate, right, or in-
terest of any and every description in or to, any 
and all land and territory whatever," except the 
land then held by the Creek Nation. If the release 
of 1856 would bar the claim before the court, this 
"release" under discussion would have the same 
effect. We think neither release is a bar. Con-
gress waived the effect of estoppel by section 3 as 
it waived the effect of res ad judicata in the Chero-
kee case. 

Had Congress the power in this enabling act to 
waive the effect of the estoppel in the Treaty of 
1856? The supreme court decided in the Cherokee 
interest case that Congress had the power to waive 
the effect of res ad judicata and direct the Court of 
Claims to try the question again. 

The Treaty of 1856 with the release it contained 
became the law of the land. Congress in the juris-
dictional act repealed so much of the treaty as con-
tained the estoppel. The Creek Nation consented 
to this by accepting the provisions of the act in 
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bringing this suit. Congress by consenting that the 
United States be sued gave its consent. The juris-
dictional act is as much the law of the land as the 
treaty and being later, modifies it. Congress pro-
vided in abrogating the release that the United 
States should be given the right to plead the pay-
ment made as a set off but not as an estoppel. 

The jurisdictional act was drawn, by Mr. Hast-
ings, who had for years been National Attorney for 
the Cherokee Nation and who knew the state of af-
fairs which we have described, and that these 
"releases" would be met with at every turn in the 
settlement of the affairs of any of the Five Civilized 
Tribes. 

In Cherokee Nation v. United States, 46 Su-
preme Court Reports 248; 70 Law Ed. 473; 59 Ct, 
CI. 862, cited on page 35 of our original brief, the 
supreme court held that the jurisdictional act in 
that case waived the effect of a judgment that was 
res ad judicata. This court had taken a different 
view. There is no judgment in this case but there 
are adjudications by treaties and agreements when 
"payments" by the United States were made. The 
supreme court in construing that jurisdictional act 
said that Congress must have been well advised that 
the question of interest was foreclosed as res 
adjudicata except for the special act of 1919. In 
this case it must also be presumed that Congress 
intended to consent that any and all legal and 
equitable claims of the Creek Nation against the 
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United States should be heard and determined by 
this court except those "that have been determined 
and adjudicated on their merits by the Court of 
Claims or the Supreme Court of the United States." 
Congress knew that this claim growing out of the 
Treaty of Fort Jackson in 1814 was one of the 
claims that was covered by the release in the 
Treaty of August 7, 1856 (11 Stat. 699), referred to 
in the brief of the defendant. This claim has never 
been determined or adjudicated by this court or 
the Supreme Court of the United States, so it is 
not within the exception set out in the act. There 
was a payment of a million dollars made to the 
Creek Indians under the Treaty of 1856, but that 
was principally for the cession by the Creeks of 
2,169,080 acres of land for the use of the Seminole 
Nation of Indians. In the construction of Sections 
1 and 3 it is clear that it was the intention of 
Congress to give this court jurisdiction over this 
claim and any and all other claims of the Creek 
Nation that had not been determined or adjudicated 
on their merits by this court or the supreme court. 

In our original brief, pages 40 and 41, we set out 
definitions of "payment." If the payment of a 
million dollars under the Treaty of 1856 had all 
been made on this claim, and the release given, it 
would operate as an estoppel and we could not 
maintain this suit, in the absence of Section 3. 
But Section 3 waives that by saying "any payment 
made by the United States shall not operate as 

9 

an estoppel.'' Notwithstanding this plain language, 
Government's Counsel wants the "payment" to 
operate as an estoppel. Operate means: " to exert 
power or influence * * * to work—to produce 
an effect—to cause to effect—to bring about—to 
work" (Webster). 

If Congress could waive the effect of res 
ad judicata in a judgment of this court in the Chero-
kee case, it could waive the effect of an estoppel 
by payment by the United States in this case. 

The words in the jurisdictional act are entirely 
without meaning, unless they do apply to these 
releases. If Congress did not mean these words to 
be given the construction which we place upon them, 
then Congress was guilty of the greatest folly, 
in using words which can have no possible applica-
tion. 

Government's counsel in his oral argument said 
that this jurisdictional act did nothing more than 
waive the statute of limitation; did nothing more 
than authorize the court to hear and determine 
any claim that might be presented by the Creek 
Nation. He said that the Court of Claims and the 
Supreme Court of the United States were mention-
ed merely for the purpose of showing that the 
United States did not waive res adjudicata. If this 
was all the purpose, why were so many words used 
to no effect? 

He gave no weight or import to the words of 
limitation in the first section, to-wit: 
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this act '1 that a payment by the United States 
should not operate as an estoppel, but might be 
pleaded as a set-off." This court held that this 
release was a bar to the Choctaw Nation. 

In the Supreme Court of the United States the 
chief justice agreed with this court, saying that the 
jurisdictional statute neither waived nor abrogated 
the release which was executed under the Act of 
July 21, 1852, but all the other justices held that the 
release was of no force and effect because this court 
was directed to hear and determine all differences 
de novo. The language in the Choctaw Act was not 
so explicit as this act, for in this act this court 
is to "hear and determine any and all legal and 
equitable claims growing out of any treaty except 
those that have been determined and adjudicated 
by this court or the supreme court." This claim is 
a legal claim. The lands involved were guaranteed 
to the Creek Nation by the Treaty of 1790. They 
were taken without any compensation by the 
Treaty of August 9, 1814. The claim grows out 
of those two treaties. It is one of the "any and 
all" claims the Creek Nation has against the 
United States. It has never been determined or 
adjudicated in this court or the supreme court. 
No claims are barred, except those that have been 
so determined and adjudicated. It would have been 
the same if Sec. 3 had read: 

"But any release which may have been 
given by said Indian Nation shall not operate 

j 

13 

as an estoppel, but any payment by the United 
States may be pleaded by it as an offset." 

II. 

How Indians Hold Their Lands. 

"Whatever title the Indians have is in 
the tribe and not in the individuals although 
held by the tribe for the common and equal 
benefit of all the members." Cherokee Nation 
v. Hitchcock, 187 U. S. 294, 307. 

"The legal title was in the tribes for the 
common use of their members." Choate v. 
Trapp, 224 U. S. 667, 56 Law Ed. 942. 

"Anterior to the legislation which we 
must consider, the Creek lands and funds be-
longed to the tribe as a community, and not 
to the members severally or as tenants in com-
mon. The right of each individual to partici-
pate in the enjoyment of such property de-
pended upon tribal membership and when that 
was terminated by death, or otherwise, the 
right was at an end. It was neither alienable 
nor descendible." Sizemore v. Brady, 235 U. 
S. 441, 35 Supreme Court Reporter, 135. 

" I t should be observed that the term 
'Cherokee Nation' has been used as represent-
ing the people themselves; the government of 
the Cherokees; and the government as trustee 
for all of its people, or for some of them, as 
their rights might appear." U. S. v. Cherokee 
Nation, 202 U. S. 101-50 Law Ed. 949. 

Chief Justice Nott, of this court in the same 
case, said: 
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"While the United States have always, or 
nearly always, treated the members of an 
Indian tribe as communal owners, they have 
never required that all the communal owners 
shall join in the conveyance or cession of the 
land. From the necessities of the case, the 
negotiations have been with representatives of 
the owners. The chiefs and head men have 
ordinarily been the persons who carried 011 
the negotiations and who signed the treaty. 
But they have not formed a body politic or a 
body corporate, and they have not assumed to 
hold the title or be entitled to the purchase 
money. They have simply acted as representa-
tives of the owners, making their cession on 
their behalf, but allowing them to receive the 
consideration per capita." 

After describing the boundaries of land hereto-
fore ceded to Georgia, Article V of the Treaty of 
1790, is as follows: 

"The United States solemnly guarantee 
to the Creek Nation all their lands within the 
limits of the United States to the Westward 
and Southward of the boundary described in 
the preceding article." 

The lands so guaranteed to the Creek Nation 
include all the lands taken by the Fort Jackson 
Treaty of 1814. 

III. 
The Creek Indians are under the protection of 

5th Amendment to the Constitution and just com-
pensation must be paid for lands taken by the 
Treaty of August 9, 1814. 
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The earliest decision in which it is held that 
Indians are protected by the Constitution is that of 
New Jersey v. Wilson, 7 Cranch, 164, 3 Law Ed. 
303. This case is well summarized in Choate 
v. Trapp, 224 U. S. 665, 32 Sup. Ct. 565, 56 Law Ed. 

"The decision in New Jersey v. Wilson, 7 
Cranch, 164, 3 L. Ed. 303, is directly in point 
here, and especially as to the quality of the 
exemption. It appeared there that the Dela-
ware Indians had claims to lands in that state 
lying south of the River Rariton. An agree-
ment for a release of the claim was made be-
tween the commissioners and the Indians, 
under which the latter were to receive a con-
veyance to a large body of land in fee. The 
agreement was approved by the state by an 
act which, among other things, declared that 
the land 'should not hereafter be subject to 
any tax.' The Indians, after many years, 
sold the land, and the state subsequently 
passed a statute repealing the exemption. This 
court, speaking by Chief Justice Marshall, 
held that 'every requisite to the formation of 
a contract is found in the proceedings between 
the then colony of New Jersey and the Indians. 
The subject was a purchase on the part of the 
government of expensive claims of the In-
dians, the extinguishment of which would quiet 
the title to a large portion of the province. A 
proposition to this effect was made, the terms 
stipulated, the consideration agreed upon, 
which is a tract of land with the privilege of 
exemption from taxation; and then, in consid-
eration of the arrangement previously made, 
one of which this act of assembly is stated to 
be, the Indians executed their deed of cession. 
This is certainly a contract clothed in forms 
of unusual solemnity. The privilege, though 
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for the benefit of the Indians, is annexed by 
the terms which create it, to the land itself, 
not to their persons.' And it was thereupon 
held that the right was not affected by the 
later statute repealing the exemption." 

In Choate v. Trapp, supra, the court also says: 

"There have been comparatively few 
cases which discuss the legislative power over 
private property held by the Indians. But 
those few all recognize that he is not excepted 
from the protection guaranteed by the Con-
stitution. His private rights are secured and 
enforced to the same extent and in the same 
way as other residents or citizens of the 
United States (citing cases). His right of 
private property is not subject to impairment 
by legislative action, even while he is, as a 
member of a tribe, subject to the guardianship 
of the United States as to his political and 
personal status. This was clearly recognized 
in the leading case of Jones v. MeeJian, 175 U. 
S. 1, 44 L. Ed., 49 Sup. Ct. Rep. 1. There it 
appeared that an Indian chief owned in fee 
land which fronted on a stream. The chief 
died, and in 1891 his son and heir, during the 
continuance of the tribal organization, let the 
land to Meehan for ten years. In 1894 he 
again let the same property to Jones for 
twenty years. In that year the Secretary of 
the Interior was authorized by Congress to 
approve the lease to Jones if the latter would 
increase the rental. This he did, and with the 
assent of the Indian and the Secretary of the 
Interior a lease was made to Jones. In the 
litigation which followed, Meehan relied on the 
first contract, made in the exercise of the In-
dian's right of private ownership. Jones re-
lied on that made under congressional an-
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thority; and although the Indian was a mem-
ber of the tribe, and much more subject to 
legislative power than these plaintiffs, the 
court held that the subsequent act could not 
relate back so as to interfere with the right 
of property which the Indian possessed and 
conveyed as an owner in fee, and while Con-
gress had power to make treaties, it could no! 
affect titles already granted by the treaty it-
self. 

Nothing that was said in Tiger v. Western 
Invest. Co., 221 U. S. 286, 55 L. Ed. 738, 31 
Sup. Ct. Rep. 578, is opposed to the same con-
clusion here. For that case did not involve 
property rights, but related solely to the pow-
er of Congress to extend the period of the In-
dian's disability. The statute did not attempt 
to take his land or any right, member or ap-
purtenance thereunto belonging. It left that 
as it was. But, having regard to the Indian's 
inexperience, and desiring to protect him 
against himself and those who might take ad-
vantage of his incapacity, Congress extended 
the time during which he could not sell. On 
that subject, after calling attention to the fact 
that ' Tiger was still a ward of the nation, so 
far as the alienation of these lands was con-
cerned, and a member of the existing Creek 
Nation' it was said that 'incompetent persons, 
though citizens, may not have the full right to 
control their property,' and that there was 
nothing in citizenship incompatible with guard-
ianship, or with restricting sales by Indians 
deemed by Congress incapable of managing 
their estates. 

But there was no intimation that the pow-
er of wardship conferred authority on Con-
gress to lessen any of the rights of property 
ivhich had been vested in the individual In-
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dian by prior laws or contracts. Such rights 
are protected from repeal by the provisions 
of the 5th Amendment." 

Cherokee Nation v. Southern Kansas Railway 
Company, 135 U. S., 641, 34 L. Ed. 295, recognizes 
the principle that before land can be taken from an 
Indian Tribe, it is necessary to provide and pay 
just compensation. After deciding that the Chero-
kee Nation was not a sovereign nation, and that 
the Right of Eminent Domain within its territory 
could be exercised without its consent by the United 
States on just compensation being made to the 
owner, it held that the constitutional guaranty 
that private property can not be taken " f o r public 
use without just compensation" is fulfilled if pro-
vision is made for compensation which is usual and 
adequate. It was also held that an offer to pay in-
to court double the amount awarded by the referees 
is not a compliance with the statute; the monies 
must be actually paid into court before the company 
can enter upon the lands to construct its road. The 
case also holds that the fact that the land was 
owned by the Cherokee Nation in fee simple did 
not prevent the United States from exercising the 
power of Eminent Domain. The United States 
would have that power over the lands of individuals 
in a state provided just compensation was made 
for the land so taken. It also held that the title did 
not pass from the owner without his consent until 
just compensation has been made to him. 

In Chase v. U. S., Circuit Court of Appeals, 
8th Circuit, 222 Fed. 593, the question was whether 
an allotment that had been taken under the Treaty 
of March 6, 1865, with the Omaha Tribe of Indians 
could be declared null and void by the Act of Au-
gust 7, 1882. The controversy was between an 
allottee under the Treaty and an allottee under the 
Act of Congress. The court, by Judge Sanborn 
said: 

"First, Indians as well as other residents 
and citizens of the United States are protect-
ed by the fifth amendment to the Constitution 
against deprivation of property, life, or liberty 
without due process of law. No act of Con-
gress or legislative fiat constitutes due process 
of law, whereby a vested right in or title to 
property may be either seriously impaired or 
destroyed" (Citing authorities). 

"Second. Except in political cases, and 
this case is not a political case, Congress 
has no power under the Constitution of the 
United States to affect rights or titles granted 
by a treaty, or to determine what rights were 
granted thereby. Nor may the character of the 
right or interest granted to Clarissa Chase by 
the treaty of 1865 be determined by the opin-
ion of Congress that that right or interest was 
revocable and negligible, though it be evidenced 
by its declaration in the act of 1882 that after 
the new allotments were made under that act 
the certificates of right and title issued by 
the Commissioner of Indian Affairs under the 
treaty of 1865 should be null and void. The 
construction of treaties and the determination 
of the character and extent of the rights and 
titles granted under them is a judicial, and not 
a legislative function, and by the Constitution 
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the power is granted, and the duty, which may 
not be renounced, is imposed upon, the courts 
to form and enforce their independent judg-
ments upon these questions, although these 
judgments may differ from the opinions of 
the Congress or its members" (Citing au-
thorities). 

In U. S. v. Mille Lac Band of Chippewa In-
dians, 229 U. S. 498, it was held that the Indians 
were entitled to undisposed of lands under the Act 
of 1889, although the Secretary of the Interior, 
complying with the joint resolutions of December 
19, 1893 (28 Stat. 576) and May 27, 1898 (30 Stat. 
745) disposed of the land under the general land 
laws. The court, by Justice Van Devanter said: 

" A s before stated, the lands not within the 
proviso were disposed of, not under the act of 
1889, but under the general land laws; not for 
the benefit of the Indians, but in disregard of 
their rights. This was clearly in violation of 
the trust before described, and the Indians are 
entitled to recover for the resulting loss. In 
principle it is as if the lands had been dis-
posed of conformably to the act of 1889, and 
the net proceeds placed in the trust fund cre-
ated by Paragraph 7, and the government then 
had used the money, not for the benefit of the 
Indians, but for some wholly different pur-
pose. That the wrongful disposal was in 
obedience to directions given in two resolutions 
of Congress does not make it any the less a 
violation of the trust. The resolutions, unlike 
the legislation sustained in Cherokee Nation v. 
Hitchcock, 187 U. S. 294, 307, 47 L. Ed. 183, 
190, 23 Sup. Ct. Rep. 115, and Lone Wolf v. 
Hitchcock, 187 U. S. 553, 564, 568, 47 L. Ed. 
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299, 305, 307, 23 Sup. Ct, Rep. 216, were not 
adopted in the exercise of the administrative 
power of Congress over the property and af-
fairs of dependent Indian wards, but were in-
tended to assert, and did assert, an unqualified 
power of disposal over the lands as the abso-
lute property of the government, Doubtless 
this was because there was a misapprehension 
of the true relation of the government to the 
lands, but that does not alter the result." 

The present Solicitor General in his brief in 
U. S. v. State of Minnesota in the Supreme Court of 
the United States, No. 17 Original, 46 Supreme 
Court Reporter, 298, at page 85, in referring to the 
above case said: 

"That decision involved no swamp lands, 
but it is important here in its recognition of 
the trust created by the Nelson Act cession, 
and its emphatic assertion that even Congress, 
though it has plenary power to administer the 
lands of its Indian Wards for their benefit, 
can not give them away to white men.'' 

IV. 

The Porto Rican Case and the Constitution. 
Downes v. Bidwell, 182 U. S. 261, 45 L. Ed. 

1096 arose out of legislation that sought to levy a 
tax on products from Porto Rico entering the 
United States and providing for the return of the 
amount of said tax to Porto Rico. The case was 
decided in 1901. The Ways and Means Committee 
of the House introduced the bill which caused great 
interest and wide discussion throughout the country. 
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The question was whether the bill did not violate 
the Constitution, which provided that: 

"all duties, imposts and excises shall be uni-
form throughout the United States." 

The Supreme Court in that case decided that 
Porto Rico was territory belonging to and appur-
tenant to the United States but not a part of the 
United States within the Revenue clauses of the 
Constitution. Five justices agreed to the judgment. 
Four dissented. While there was this division in 
the court, all the justices agreed that the provisions 
of the Constitution relating to property rights re-
stricted Congress in passing legislation for the 
United States and all territory under its jurisdic-
tion. Justice Brown, who spoke for the majority, 
said: 

" W e suggest, without intending to decide, 
that there may be a distinction between cer-
tain natural rights enforced in the Constitution 
by prohibitions against interference with them, 
and what may be termed artificial or remedial 
rights which are peculiar to our own system of 
jurisprudence. Of the former class are the 
rights to one's own religious opinions and to a 
public expression of them, or as sometimes 
said, to worship God according to the dictates 
of one's own conscience; the right to personal 
liberty and individual property; to freedom of 
speech and of the press; to free access to 
courts of justice, to due process of law, and to 
an equal protection of the laws; to immunities 
from unreasonable searches and seizures, as 
well as cruel and unusual punishments; and to 
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such other immunities as are indispensable to 
a free government. Of the latter class are the 
rights to citizenship, to suffrage (minor v. 
Rappersett, 21 Wall. 162, 22 L. Ed. 627), and 
to the particular methods of procedure point-
ed out in the Constitution, which are peculiar 
to Anglo-Saxon jurisdiction jurisprudence, and 
some of which have already been held by the 
states to be unnecessary to the proper protec-
tion of individuals." 

Justice White, with whom concurred Justices 
Shiras and McKenna, of the majority, in his con-
curring opinion said: 

"Undoubtedly there are general prohibi-
tions in the Constitution in favor of the liberty 
and property of the citizen, which are not mere 
regulations as to the form and manner in 
which a conceded power may be exercised, but 
which are an absolute denial of all authority 
under any circumstances or conditions to do 
particular acts. In the nature of things, limita-
tions of this character cannot be under any 
circumstances transcended, because of the com-
plete absence of power." 

Justice White also cited with approval the fol-
lowing by Justice Field in Chicago R. I. and P. R. 
Co. v. McGlinn, 114 U . S. 542, 29 L . E d . 270, 5 Su-

preme Court Reporter 1005: 
" I t is a general rule of public law, recog-

nized and acted upon by the United States, 
that whenever political jurisdiction and legis-
lative power over any territory are transfer-
red from one nation or sovereign to another 
the municipal laws of the country—that is, 
laws which are intended for the protection of 
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private rights—continue in force until abro-
gated or changed by the new government or 
sovereign. By the cession, public property 
passes from one government to the other, but 
private property remains as before, and with 
it those municipal laws which are designed to 
secure its peaceful use and enjoyment. As a 
matter of course, all laws, ordinances, and 
regulations in conflict with the political char-
acter, institutions and constitution of the new 
government are at once displaced. Thus, up-
on a cession of political jurisdiction and legis-
lative power—and the latter is involved in the 
former—to the United States, the laws of the 
country in support of an established religion, 
or abridging the freedom of the press, or 
authorizing cruel and unusual punishments, 
and the like, would at once cease to be of 
obligatory force, without any declaration to 
that effect; and the laws of the country on 
other subjects would necessarily be super-
seded by existing laws of the new government 
upon the same matters. But with respect to 
other laws affecting the possession, use, and 
transfer of property, and designed to secure 
good order and peace in the community, and 
promote its health and prosperity, the rule is 
general that a change of government leaves 
them in force until, by direct action of the new 
government, they are altered or repealed. 
American Ins. Co. v. 356 Bales of Cotton, 1 
Pet. 542, 7 L. Ed. 255; Halleck, International 
Law, chap. 34 Par. 14." 

Chief Justice Fuller, with whom concurred 
Justices Harlan, Brewer and Peckham, in his dis-
senting opinion, quoted the following: 

" In Murphy v. Ramsey, 114 U. S. 15, 29 
L. Ed. 47, 5 Sup. Ct. Rep. 747, Mr. Justice 
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Matthews said: ('The personal and civil 
rights of the inhabitants of the territories, are 
secured to them ,as to other citizens, by the 
principles of constitutional liberty which re-
strain all the agencies of government, state 
and national.) Their political rights are 
franchises, which they hold as privileges in the 
legislative discretion of the Congress of the 
United States.' 

" In the Church of Jesus Christ of L. D. 
S. v. United States, 136 U. S. 44, 34 L. Ed., 491 
10 Sup. Ct. Rep. 803, Mr. Justice Bradley ob-
served: 'Doubtless Congress, in legislating 
for the territories, would be subject to those 
fundamental limitations in favor of personal 
rights which are formulated in the Constitu-
tion and its amendments; but these limitations 
would exist rather by inference and the gen-
eral spirit of the Constitution, from which 
Congress derives all its powers, than by any 
express and direct application of its provi-
sions." 

All the Justices, therefore, agreed to the 
proposition for which we now contend, that the 
people of Porto Rico were protected in their prop-
erty rights by the Constitution of the United States. 

V. 

Resident Chinese although not citizens are 
under the Fifth Amendment. 

In Wong Wing v. United States, 163 U. S. 228 
41 Law Ed. 140, Justice Shiras, speaking for the 
court, said: 

"And in the case of Yick Wo v. Hopkins, 
118 U. S. 369 (30:226), it was said: 'The 14th 



Amendment to the Constitution is not con-
fined to the protection of citizens. It says: 
"Nor shall any state deprive any person of 
life, liberty, or property without due process 
of law; nor deny to any person within its 
jurisdiction the equal protection of the law." 
These provisions are universal in their ap-
plication to all persons within the territorial 
jurisdiction, without regard to any difference 
of race, of color, or nationality; and the equal 
protection of the laws is a pledge of the pro-
tection of equal laws.' Applying this reason-
ing to the 5th and 6th Amendments, it must be 
concluded that all persons within the territory 
of the United States are entitled to the protec-
tion guaranteed by those amendments, and 
that even aliens shall not be held to answer 
for a capital or other infamous crime, unless 
on a presentment or indictment of a grand 
jury, nor be deprived of life, liberty, or prop-
erty without due process of law." 

Justice Field, in concurring, said: 
"The provisions of the 5tli, 6th, and 13th 

Amendments of the Constitution apply as well 
to Chinese persons who are aliens as to Amer-
ican citizens. 

The term 'person' used in the 5th 
Amendment, is broad enough to include any 
and every human being within the jurisdiction 
of the republic. A resident, alien born, is en-
titled to the same protection under the laws 
that a citizen is entitled to. He owes obe-
dience to the laws of the country in which he 
is domiciled, and, as a consequence, he is en-
titled to the equal protection of those laws. 

This has been decided so often that the 
point does not require argument (citing 
eases). 

The contention that persons within the 
territorial jurisdiction of this republic might 
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be beyond the protection of the law was heard 
with pain on the argument at the bar, in face 
of the great constitutional amendment which 
declares that no state shall deny to any person 
within its jurisdiction the equal protection of 
the laws." 

In Blue Jacket v. Commissioners of Johnson 
County, 5 Wall, 737, 18 Law Ed. 667, the court said 
in reference to Indians: 

" I f they have outlived many things, they 
have not outlived the protection afforded by 
the Constitution, treaties and laws of Con-
gress." 

That Indians are as fully protected by the 
Constitution as are our own citizens is not an open 
question. In the case of the Creeks it might be 
both interesting and instructive to see under what 
circumstances they acquired this right to the pro-
tection of the Constitution. 

In 1790, the settlements of the United States, 
on the Atlantic coast, were separated from the im-
portant ones, in the Natchez District, on the Mis-
sissippi river, by a vast territory, occupied by four 
of the most powerful tribes that had ever existed 
upon the American continent—The Creeks, the 
Cherokees, the Choctaws and the Chiekasaws. 
Among these, the largest in numbers and most 
advanced in civilization, were the Creeks; further 
advanced in civilization than were our Saxon an-
cestors at the time of the Norman Conquest, not 
savages in the sense that were the Northwestern 
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tribes. They could put into the field at least ten 
thousand well armed, and well equipped fighting-
men. In close touch with England, France, and 
Spain, and for their own purposes, courted by them 
all, the Creek Nation was the key, as it were, to our 
possession of our whole southwest. 

In 1790, we see the ink hardly dry upon that 
document which was to form " a more perfect 
Union," which yet existed merely on paper. Our 
people, enfeebled by the long struggle of the Rev-
olution—disunited by the anarchy under the Con-
federation, bore almost no relation to our great and 
powerful country of today. 

When the state of Georgia, then a mere fringe 
of settlements, along the Atlantic seaboard, began 
to extend her boundaries eastward, our people 
came into conflict with the Creek Nation. The first 
impulse was to lay down the law to them, and to 
tell them that unless they ceded the lands necessary 
for our expansion, we would take them by con-
quest, but, weighing both our own feebleness and 
the strength of the Creek Nation, Washington and 
Knox became convinced that any aggression on the 
Creek Nation, would lead us into a long and bloody 
war, for which we had neither the men nor the 
money. Washington said the whole future of our 
southwestern country depended upon the consum-
mation of a satisfactory treaty with the Creek Na-
tion. 
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Not by their desire, but at our earnest solicita-
tion, they sent delegates to New York, where a 
treaty was entered into on August 7th, 1790, by 
which the Creek Nation agreed to come under our 
protection, to refrain from making treaties with 
foreign powers, and in which treaty we solemnly 
guaranteed to them all of their remaining lands. 

Thus the Creek people became our nationals, 
and thus as fully protected by our constitutional 
guarantees as any of our citizens. 

Thus we became, to further our own interests, 
the guardians of the Creek people. Of the results 
of this guardianship—unless it shall pass down in 
history a» truly " a century of dishonor," we must 
now give an account, 

It is beyond dispute that under the treaty of 
1790 the Creeks received a vested property right 
in the lands "solemnly guaranteed" to them, that 
was protected by the 5th Amendment to the Con-
stitution. It is equally beyond dispute that this 
vested right could not be taken from them without 
just compensation. 

VI. 

The Treaty of 1814 was given a military form 
so as to confiscate the Creek lands. 

Evidently the Secretary of War believed the 
lands of the Creeks could be confiscated as a war 
measure. He did not know that the Creeks were 
protected by the 5th Amendment to the Constitu-
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tion and that their lands could only be taken on 
giving just compensation. 

Government's Counsel have the same opinion 
now that the Secretary of "War had in 1814. On 
Pao-e 6 of his brief on demurrer, he says: 

"But the Treaty of August 9, 1814 was 
not the ordinary treaty of cession between the 
sovereign and an Indian tribe. It was a 
treaty of capitulation or surrender and con-
tains the terms offered by the conqueror to 
the conquered." 

On page 7 he says: 
" In other words Exhibit 'C ' is not a 

statement of a demand or a condition, but is 
simply an appeal by a conquered people to the 
generosity of the victor." 

The following documents show the position of 
the Secretary of War and what was done under 
such instructions by General Jackson (1 Indian Af-
fairs, 836, 837, 838.) 

The Secretary of War to Major General 
Pinckney. 

War Department, March 17, 1814. 
Sir: 

The policy dictated, as well by the unpro-
voked, and unjustifiable conduct of the hostile 
Creeks, as by a due regard to the future safe-
ty of the Southwestern frontier, may be 
brought under the following heads, viz. 

1st. An indemnification (for expenses in-
curred by the United States in prosecuting the 
war) by such cession or cessions of land, as 
may be deemed an equivalent for said ex-
penses. 
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2d. A stipulation, on their part, that they 
will cease all intercourse with any Spanish 
post, garrison, or town, and that they will not 
admit among them, any agent or trader, who 
does not derive his authority or license from 
the United States. 

3d. An acknowledgment of a right in the 
United States to open roads through their 
territory; to navigate all waters and streams 
within the same, and also to establish therein, 
such military posts and trading houses as may 
be deemed necessary and proper. And, 

4tli. A surrender of the prophets and 
other instigators of the war, who will be held 
subject to the orders of the President. 

With these outlines as your guide, you are 
authorized, in conjunction with Colonel Haw-
kins, to open and conclude a treaty of peace 
with the hostile Creeks, so soon as they shall 
express a desire to put an end to the war. 

I have the honor, to be, sir, very respect-
fully, your obedient servant, Major General 
Pinckney. 

John Armstrong. 

War Department, March 20, 1814. 
Sir: 

Since the date of my last letter, it has 
occurred to me, that the proposed treaty with 
the Creeks should take a form altogether mili-
tary, and be in the nature of a capitulation; in 
which case the whole authority of making and 
concluding the terms will rest with you, ex-
clusively, as commanding General. In this 
transaction, should it take place, Colonel Haw-
kins, as agent, may be usefully employed. 

I am, etc. 
John Armstrong. 
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Extract of a Letter from Major General 
Jackson to the Secretary of War, 

Dated, 
Fort Jackson, 10th August, 1814. 

Sir: 
On yesterday evening my negotiations 

with the Creek Nation were closed, by a ces-
sion to the United States of a territory, which 
will be considered an ample indemnification for 
all expenses incurred in prosecuting the war 
on this frontier. Considerations, interesting 
to the United States, relative to the Spanish 
dominions immediately south of us, induced 
me to procure the cession of all the Creek 
lands of consequence, bounding on foreign 
claims of territory, in order to prevent future 
connexions, injurious to our tranquility. The 
documents which are evidence of this cession, 
I do not think proper to trust to ordinary 
means of conveyance, and therefore transmit 
them by Mr. Cassady, from whom every ex-
planatory information can be had, who will, as 
soon as practicable, hand them to the War De-
partment. 

vn. 
The United States could not even confiscate 

property, found in this country, of citizens of Great 
Britain in the War of 1812 for there was no legisla-
tion by Congress authorizing it. 

The leading case on this subject is Brown v. 
United States, 8 Cranch 110, 3 Law Ed. 504. 

"Respecting the power of government no 
doubt is entertained. That war gives to the 
sovereign full right to take persons and con-
fiscate the property of the enemy wherever 
found, is conceded. The mitigations of this 
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rigid rule, which the humane and wise policy 
of modern times has introduced into practice, 
will more or less affect the exercise of this 
right, but cannot impair the right itself. That 
remains undiminished, and when the sovereign 
authority shall choose to bring it into opera-
tion, the judicial department must give effect 
to its will. But until that will shall be ex-
pressed, no power of condemnation can exist 
in the court." 

• =* # * * * * * 

" I t appears to the court, that the power 
of confiscating enemy property is in the legisla-
ture, and that the legislature has not yet de-
clared its will to confiscate property which was 
within our territory at the declaration of war." 

Brown v. The United States, was decided in 
1814. It announced the doctrine, for the first 
time, that enemy property could only be taken when 
there was legislative authority authorizing the 
taking. There was no such law enacted during the 
War of 1812. 

VIII. 

The Hostile Creeks Were Guilty of Treason. 

The Creeks being under the Constitution, the 
lands belonging to them could not be taken as 
indemnity or to pay expenses of the war, though all 
the Creeks were guilty of treason. 

"The Congress shall have power to de-
clare the punishment of treason, but no at-
tainder of treason shall work corruption of 
blood or forfeiture except during the life of 
the person attainted." 
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(Constitution, Article III, Sec. 3, Par. 2). 
Congress had first to declare that the punishment 
for treason was confiscation of the lands of the 
guilty persons, during the life of the owners. Con-
gress had made no such declaration. 

It was not until 1862 during the Civil War that 
a law was passed punishing treason by confiscation 
of the property of the guilty person. The law as it 
first passed Congress provided for taking the fee 
of real estate. Lincoln prepared a veto message. 
He believed that the people of the South were still 
under the Constitution and that a person guilty of 
treason could not have his real estate confiscated 
except during his life. 

The following is an excerpt from the draft of 
the proposed veto message of President Lincoln 
of the Act of July 17, 1862. 

4' That to which I chiefly object pervades 
most parts of the act, but more distinctly ap-
pears in the first, second, seventh, and eighth 
sections. It is the sum of those provisions 
which results in the divesting of title forever. 
For the causes of treason, and the ingredients 
of treason, not amounting to the full crime, it 
declares forfeiture extending beyond the lives 
of the guilty parties; whereas the Constitution 
of the United States declares that 4 no at-
tainder of treason shall work corruption of 
blood or forfeiture, except during the life of 
the person attainted.' True, there seems to be 
no formal attainder in this case; still I think 
the greater punishment cannot be constitution-
ally inflicted in a different form for the same 
offence. With great respect I am constrained 
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to say I think this feature of the act is uncon-
stitutional. It would not be difficult to modify 
it. 

I may remark that this provision of the 
Constitution, put in language borrowed from 
Great Britain, applies only, in this country, 
to real or landed estate." 

After the bill was passed a joint resolution was 
passed which President Lincoln approved at the 
same time that he approved the bill. The joint 
resolution contained the following: 

(i * * * n o r s] i ajj a n y punishment or pro-
ceedings under said act be so construed as to 
work a forfeiture of the real estate of the 
offender beyond his natural life." 

In the Civil War the people of the eleven 
seceding states did not lose their constitutional 
property rights. The supreme court interpreted 
the Act as Lincoln believed (Bigelotv v. Forrest, 9 
Wallace 339, 19 Law Ed. 696; Wallach v. Van Ris-
wick, 9 Wallace 339, 19 Law Ed. 696). The states 
were not out of the Union (Texas v. White, 7 Wal-
lace 700, 19 L. Ed. 227). The governments set up 
in the South were not even de facto, it being an 
insurrection and not a rebellion (Hickman v. Jones, 
9 Wallace 197, 19 Law Ed. 551). If this was true 
of the War of 1861-5, the acts of the hostile Creeks 
were only a riot. 

The treaty of August 9, 1814, shows on its face 
that there were hostile Creeks and friendly; that 
some of the Creek chiefs and warriors violated the 
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(Constitution, Article III, Sec. 3, Par. 2). 
Congress had first to declare that the punishment 
for treason was confiscation of the lands of the 
guilty persons, during the life of the owners. Con-
gress had made no such declaration. 

It was not until 1862 during the Civil War that 
a law was passed punishing treason by confiscation 
of the property of the guilty person. The law as it 
first passed Congress provided for taking the fee 
of real estate. Lincoln prepared a veto message. 
He believed that the people of the South were still 
under the Constitution and that a person guilty of 
treason could not have his real estate confiscated 
except during his life. 

The following is an excerpt from the draft of 
the proposed veto message of President Lincoln 
of the Act of July 17, 1862. 

1' That to which I chiefly object pervades 
most parts of the act, but more distinctly ap-
pears in the first, second, seventh, and eighth 
sections. It is the sum of those provisions 
which results in the divesting of title forever. 
For the causes of treason, and the ingredients 
of treason, not amounting to the full crime, it 
declares forfeiture extending beyond the lives 
of the guilty parties; whereas the Constitution 
of the United States declares that 4 no at-
tainder of treason shall work corruption ot 
blood or forfeiture, except during the life ot 
the person attainted/ True, there seems to be 
no formal attainder in this case; still I thin* 
the greater punishment cannot be constitution-
ally inflicted in a different form for the same 
offence. With great respect I am constrained 
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to say I think this feature of the act is uncon-
stitutional. It would not be difficult to modify 
it. 

I may remark that this provision of the 
Constitution, put in language borrowed from 
Great Britain, applies only, in this country, 
to real or landed estate 

After the bill was passed a joint resolution was 
passed which President Lincoln approved at the 
same time that he approved the bill. The joint 
resolution contained the following: 

* * nor shall any punishment or pro-
ceedings under said act be so construed as to 
work a forfeiture of the real estate of the 
offender beyond his natural life." 

In the Civil War the people of the eleven 
seceding states did not lose their constitutional 
property rights. The supreme court interpreted 
the Act as Lincoln believed (Bigelow v. Forrest, 9 
Wallace 339, 19 Law Ed. 696; Wallach v. Van Bis-
wick, 9 Wallace 339, 19 Law Ed. 696). The states 
were not out of the Union (Texas v. White, 7 Wal-
lace 700, 19 L. Ed. 227). The governments set up 
in the South were not even de facto, it being an 
insurrection and not a rebellion (Hickman v. ,J ones, 
9 Wallace 197, 19 Law Ed. 551). If this was true 
of the War of 1861-5, the acts of the hostile Creeks 
were only a riot. 

The treaty of August 9, 1814, shows on its face 
that there were hostile Creeks and friendly; that 
some of the Creek chiefs and warriors violated the 
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national honor and the respect due to that part of 
their own Nation faithful to the United States 
and the principles of humanity; that aggressions 
had been conducted against the peace, the prop-
erty and lives of citizens of the United States and 
those of the Creek Nation in amity with her; the 
hostile Creeks were guilty of treason against the 
United States but their lands could not be con-
fiscated therefor. 

IX. 
The Attempted Confiscation of the Arlington Estate. 

There were three acts passed during the Civil 
War to confiscate property of the people of the 
South. The first was that of August 6, 1861 (12 
Stat. 319) to confiscate property that was being 
used for war purposes. The second was that of 
July 17, 1862, which was amended to conform to 
President Lincoln's proposed veto. The third 
was that of June 7, 1862 (12 Stat, 422), that pro-
vided for the collection of direct taxes in insur-
rectionary districts. The attempt was made to 
use this last act in the confiscation of the Arlington 
Estate. 

In United States v. Lee (106 U. S. 16 Otto 1926, 
27 L. Ed. 171), it was declared that the military 
power was not supreme even during war and 
the effort to confiscate eleven hundred acres of the 
Arlington estate was unsuccessful. Justice Miller, 
speaking for the court said: 
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"What is that right as established by the 
verdict of the jury in this case. It is the 
right to the possession of the homestead of 
plaintiff, a right to recover that which has been 
taken from him by force and violence and de-
tained by the strong hand. This right be-
ing clearly established, we are told that the 
court can proceed no further, because it ap-
pears that certain military officers, acting 
under the orders of the president, have seized 
this estate, and converted one part of it into a 
military fort and another into a cemetery. 

" I t is not pretended, as the case now 
stands, that the president had any lawful 
authority to do this, nor that the legislative 
body could give him any such authority, ex-
cept upon payment of just compensation. The 
defense stands here solely upon the absolute 
immunity from judicial inquiry of everyone 
who asserts authority from the executive 
branch of the Government, however clear it 
may be made that the executive possessed no 
such power. Not only that no such power is 
given, but that it is absolutely prohibited both 
to _ the executive and the legislative, to de-
prive anyone of life, liberty or property without 
due process of law, or to take private property 
without just compensation. 

Shall it be said, in the face of all this, 
and of the acknowledged right of the judiciary 
to decide in proper cases, statutes which have 
been passed by both branches of Congress 
and approved by the President, to be uncon-
stitutional, that the courts cannot give remedy 
when the citizen has been deprived of his prop-
erty by force, his estate seized and converted 
jo the use of the Government without any 
iawiul authority, without any process of law 
ana without any compensation, because the 
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president has ordered it and his officers are 
in possession? If such be the law of this 
country, it sanctions a tyranny which has no 
existence in the monarchies of Europe, nor 
in any other government which has a just 
claim to well regulated liberty and the pro-
tection of personal rights." 

The Arlington Estate was taken possession of by 
the Military in 1862. It was twenty years later, in 
1882, that the supreme court decided that the 
United States had no legal right to retain posses-
sion of it. It had not been taken under due pro-
cess of law. The Creeks could not bring suit for 
just compensation for lands taken by the Port 
Jackson Treaty in 1814, until Congress gave its 
consent that the United States could be used. This 
was not done until the Act of May 24, 1924, under 
which this suit was brought. 

If the lands belonged to the Lower Creeks 
alone; or if the Upper Creeks owned some of the 
lands but lost their rights by fleeing to Florida 
after the Battle of the Horseshoe in which they 
fought the United States; in either case, the lands 
were taken by the United States by the Treaty of 
Fort Jackson which, when ratified became the law 
of the land. 

Neither the executive nor the judiciary can 
confiscate foreign enemy property. Congress only 
can do that. Congress did not act in the War of 
1812, so foreign enemy property could not be con-
fiscated. Congress alone could declare that the 
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punishment of treason was the forfeiture of real 
estate and then only during the life of the guilty 
person. It had not done so in 1814, so the Secre-
tary of War and the Senate could not confiscate the 
Creek lands. They attempted to do so but it was 
a taking under the power of eminent domain. 

X. 

The New Policy as to Indians. 

A letter from John Marshall to Justice Story, 
October 29, 1829, in Beveridge's Life of John 
Marshall, Vol. IV, page 542, spoke of the new 
policy. 

" I t was not until after the adoption of 
our present government that respect for our 
own safety permitted us to give full indulgence 
to those principles of humanity and justice 
which ought always to govern our conduct 
towards the aborigines when this course can be 
pursued without exposing ourselves to the most 
afflicting calamities. That time, however, is 
unquestionably arrived, and every oppres-
sion now exercised on helpless people de-
pending on our magnanimity and justice for 
the preservation of their existence impresses a 
deep stain on the American character. I often 
think with indignation on our disreputable 
conduct (as I think) in the affair of the Creeks 
of Georgia." 

The new policy was announced in 1831, when 
Chief Justice Marshall in Cherokee Nation v. 
Georgia, 5 Peters I said: 

Though the Indians are acknowledged to 
have an unquestionable and therefore unques-
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tioned right to the lands they occupy until 
that right shall be extinguished by a voluntary 
cession to our Government, yet it may well be 
doubted whether those tribes which reside 
within the acknowledged boundaries of the 
United States can, with strict accuracy, be 
denominated foreign nations. They may, more 
correctly, perhaps, be denominated domestic 
dependent nations. They occupy territory to 
which we assert a title independent of their 
will, which must take effect in point of posses-
sion when their right of possession ceases. 
Meanwhile, they are in a state of pupilage. 
Their relation to the United States resembles 
that of a ward to his guardian. They look 
to our Government for protection; rely upon 
its kindness and its power; appeal to it for 
relief to their wants; and address the presi-
dent as their great father. They and their 
country are considered by foreign nations 
as well as by ourselves as being so completely 
under the sovereignty and dominion of the 
United States that any attempt to acquire 
their lands, or to form a political connection 
with them, would be considered by all as an 
invasion of our territory and an act of hos-
tility. ' ' 

This has been followed by all courts for almost 
one hundred years. 

The plan of the Secretary of War to confiscate 
the Creek lands was on the theory that the Creeks 
were a sovereign nation which was not decided 
adversely until announced in Cherokee Nation v. 
Georgia. The Treaty of Fort Jackson, in its last 
paragraph (Petition 20) refers to a permanent 
peace between the two nations. The above case de~ 
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cided that the Indians were domestic, dependent 
nations. 

XI. 

The policy of taking these lands was political 
and cannot be inquired into by this court. The 
ascertainment of just compensation is judicial and 
is for this court. 

This is an admitted taking of lands of the 
Creek Nation without compensation in violation of 
the Treaty of New York that solemnly guaranteed 
such lands to the Creeks. The claim was presented 
to Congress for years, and at last this act was 
passed that authorized its submission to this court. 
That was right. The taking being admitted the 
measure of just compensation is a judicial question. 
In Monongahela Nav. Co. v. U. S., 148 U. S. 327, 
37 Law Ed. 463, it is said: 

"The question as to what is the measure 
of just compensation is judicial and not legis-
lative. The legislature may determine what 
private property is needed for public pur-
poses—that is a question of a political and 
legislative character; bnt when the taking 
has been ordered, then the question of compen-
sation is judicial. It does not rest with the 
public taking the property, through Congress 
or the legislature, its representatives, to say 
what compensation shall be paid, or even what 
shall be the rule of compensation. The Con-
stitution has declared that just compensation 
shall be paid, and the ascertainment of that is 
a judicial inquiry." 



42 

The United States having taken the land with-
out payment and it now being impossible to re-
scind the cession and restore the Creeks to their 
former rights because the lands have been opened 
to settlement and large portions of them are now in 
the possession of innumerable innocent purchasers; 
and since the Creek Nation was the owner under a 
solemn guarantee from the United States, it is en-
titled to JUST COMPENSATION as for a taking 
under the power of eminent domain (Yankton Sioux 
Tribe v. U. S., Supreme Court Opinion November 
22, 1926). 

The demurrer should be overruled. 
E . J . V A N COURT, 

Attorney of Record for Plaintiff. 
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