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This case having; been heard by the Court of Claims, the court
upon the evidence makes the following
A M E N D E D SPECIAL F I N D I N G S

OF

FACT

I
An act of Congress, approved May 26, 1920, 41 Stat. 623, provides:
" Be it enacted by the Senate and) House of Representatives of the
United States of America in Congress assembled, That all claims of
whatsoever nature which the Klamath and Moadac Tribes of Indians and the Yahooskin Band of Snake Indians, parties to the
treaty with the United States, concluded October 14, 1864 (Sixteenth
Statutes at Large, page 707), may have against the United States,
which have not heretofore been determined by the Court of Claims,
may be submitted to the Court of Claims, with the right of appeal to
the Supreme Court of the United States by either party, for determination of the amount, if any, due said Indians from the United States
under any treaties, agreements, or laws of Congress, or for the misappropriation of any of the funds of said Indians, or for the failure
of the United States to pay said Indians any money or other property due; and jurisdiction is hereby conferred upon the Court of
Claims, with the right of either party to appeal to the Supreme
Court of the United States, to hear and determine all legal and
equitable claims, if any, of said Indians, against the United States,
and to enter judgment thereon.
" SEC. 2. That if any claim or claims be submitted to said courts
they shall settle the rights therein, both legal and equitable, of each
and all the parties thereto notwithstanding lapse of time or statutes
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of limitation, and any payment which may have been made upon any
claim so submitted shall not be pleaded as an estoppel but may be
pleaded as an offset in such suits or actions, and the United States
shall be allowed credit for all sums, including gratuities, heretofore
paid or expended for the benefit of said Indians or any band thereof.
The claim or claims of the Indians, or band or bands thereof, may
be presented separately or jointly by petition, subject, however to
amendment; suit to be filed within five years after the passage of this
act and such action shall make the petitioner or petitioners party
plaintiff or plaintiffs and the United States party defendant; and any
band or bands of said Indians, or any other tribe or band of Indians
the court may deem necessary to a final determination of such suit or
suits, may be joined therein as the court may order. Such petition,
which shall be verified by the attorney or attorneys employed by said
Indians, or any bands thereof, shall set forth all the facts on which
the claims for recovery are based, and said petition shall be signed by
the attorney or attorneys employed, and no other verification shall be
necessary. * Official letters, papers, documents, and public records, or
certified copies thereof, may be used in evidence, and the departments
of the Government shall give access to the attorney or attorneys of
said Indians or bands thereof to such treaties, papers, correspondence, or records as may be needed by the attorney or attorneys tor
said Indians or bands of Indians.
.
" SEC 3 That if it be determined bv the Court of Claims m the
said suit herein authorized that the United States Government has
wrongfully appropriated any lands belonging to the said Indians,
damages therefor shall be confined to the value of the said land at
the time of said appropriation, and the decree of the Court of Claims
with reference thereto, when satisfied, shall annul and cancel all
claim and title of the said Indians or any other tribe or band of
Indians in and to said lands, as well as all damages for all wrongs
and injuries, if any, committed by the Government of the United
States with reference thereto.
" SEC 4. That upon the final determination of such suit, cause, or
action, the Court of Claims shall decree such fees as it shall find
reasonable to be paid the attorney or attorneys employed therein by
said Indians or bands of Indians, under contracts negotiated and
approved as provided by existing law, and in no case shall the fee
decreed by said Court of Claims be in excess of the amounts stipulated in the contracts approved by the Commissioner of Indian
Affairs and the Secretary of the Interior, and no attorney shall have
a right to represent the said Indians or any band thereof m any suit,
cause, or action under the provisions of this act until his contract
shall 'have been approved as herein provided. The fees decreed by
the court to the attorney or attorneys of record shall be paid out of
any sum or sums recovered in such suits or actions, and no part of
such fee shall be taken from any money in the Treasury of the United
States belonging to such Indians or bands of Indians m whose
behalf the suit is brought unless specifically authorized in the contract approved by the Commissioner of Indian Affairs and the Secretary of the Interior as herein provided: Provided, That in no case
shall the fees decreed by said court amount to more than 10 per
centum of the amount of the judgment recovered in such cause."

II
In 1864 the plaintiffs held by immemorial possession a large area
of land, over 20,000,000 acres, located in what are now the States of
Oregon and California. Their title was not disputed.
III
By an act of Congress approved March 25, 1864, the President
was authorized to conclude a treaty with the plaintiffs " for the
purchase of the country occupied by them."
IV
On October 14, 1864 (16 Stat. 707), a treaty was concluded between
the plaintiffs and the United States for the cession of their lands to
the United States. Article I of that treaty is in part as follows:
" Provided, That the following described tract, within the country
ceded by this treaty, shall, until otherwise directed by the President
of the United States, be set apart as a residence for said Indians
[ and] held and regarded as an Indian reservation, * * * and
the exclusive right of taking fish in the streams and lakes, included
in said reservation, and of gathering edible roots, seeds, and berries
within its limits, is hereby secured to the Indians aforesaid: Providedalso, That the right of way for public roads and railroads
across said reservation is guaranteed [reserved] to citizens of the
United States."
Article X I of the treaty provides as follows:
" It is agreed between the contracting parties that if the United
States, at any future time, may desire to locate other tribes upon the
reservation provided for in this treaty, no objection shall be made
thereto; but the tribes, parties to this treaty, shall not, by such location of other tribes, forfeit any of their rights or privileges guaranteed to them by this treaty."
Y
By an act approved July 2, 1864, Congress granted to the State
of Oregon, to aid in the construction of a military road from Eugene
City to the eastern boundary of the State, alternate sections of public
lands, designated by odd numbers, for three sections in width on each
side of the road, with the proviso, " that any and all lands heretofore
reserved to the United States by act of Congress, or other competent
authority, be, and the same are, reserved from the operation of this
act, except so far as it may be necessary to locate the route of said
road through the same, in which case the right of way is granted."
On October 24, 1864, the Legislature of Oregon accepted this grant
and assigned it to the Oregon Central Military Road Company,
which undertook to construct the road. The right of the State to
make such an assignment was recognized by the act of Congress of
June 18, 1874.
VI
In 1867, 1871, and 1873, pursuant to the act mentioned in the finding next preceding, patents were issued to the State of Oregon and
the Oregon Central Military Road Company for 402,240.67 acres of
land, which, by intermediate conveyances, ultimately became vested
in the California & Oregon Land Company (United States v. Ore.
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Cent. Mil. Road Co., 140 U. S. 599, 617, 620; United States v. Calif
c& Ore. Land Co., 148 U. S. 31, 34). Of these 402,240.67 acres, 111,385
acres, exclusive of land required as a right of way for the road, were
within the admitted boundaries of the lands reserved to the plaintiffs
by the treaty of October 14, 1864.

IX

VII
By an act approved March 2, 1889, Congress directed the Attorney
General to bring suit to forfeit the grants of lands under the aforesaid act of July 2, 1864, for noncompliance with the conditions of the
grants, " saving and preserving the rights of all bona fide purchasers
of either of said grants * * * if any such there be."
The Attorney General brought the suit, alleging as grounds for
forfeiture that the road was not in fact constructed, that the certificates of the Governor of Oregon on which the patents to the lands
were issued were fraudulently obtained, and that the California &
Oregon Land Company and its transferors took conveyances of the
lands with knowledge of these facts. It was decided, however, that
the California & Oregon Land Company was a purchaser in good
faith and that its title was valid. (United States v. Calif. & Ore.
Land, Co., supra.)
Thereafter another suit was brought by the United States against
the California & Oregon Land Company to recover that part of the
lands in question which was within the Klamath Indian Reservation,
on the ground that by the terms of the act of July 2, 1864, those lands
were expressly excepted from the operation of the grant. The Supreme Court decided that this issue could have been raised in the first
suit and therefore was res adjudicata, and dismissed the bill. (United
States v. Calif. & Ore. Land Co., 192 U. S. 355.)
The lands thus lost to the plaintiffs were located in a part of their
reservation which had been allotted to the members of the tribe in
severalty.
VIII
In a report to Congress on this matter the Secretary of the Interior
said:
" The last decision of the Supreme Court was based on the contention in behalf of the Indians that they were not made parties
to the previous suits. The only way they could come into court
was through the United States, and the Supreme Court very justly
said that this and the preceding suits being proceedings in equity,
the United States could not continue indefinitely bringing such suits.
In other words, that the entire case should have been disclosed in
the original proceedings. No matter what may be said as to the
merits of the Indians' claim to the land, it was not passed on because
of the failure of the Government to proceed properly. But the
Government's right was fully litigated, and the Indians are debarred
from further proceedings.
" The Indians have complained bitterly and have made, and continue to make, claim for compensation for the lands taken from
them. I believe that their claim is just and that they should have
reasonable compensation, and I do not believe it fair that they
should be compelled to wait for a long term of years and finally
employ attorneys to prosecute their claim."
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Bv an act approved March 3, 1905, Congress directed the Secretary
of the Interior to ascertain the reasonable value of these lands, describing them as lands "embraced within the boundaries of the
original survey of the Klamath Indian Reservation ", and also to
ascertain for what price the California & Oregon Land Company
would convey them back to the United States, or on what terms it
would exchange them for other lands within the boundaries of the
reservation not theretofore allotted to individual members of the
Klamath Tribe.
The Secretary of the Interior having made no report in the meantime, Congress, by an act approved June 21, 1906, authorized the
Secretary to give in exchange for these lands unallotted lands within
the Klamath Reservation not exceeding 87,000 acres.
Under this authority the Secretary, on July 26, 1906, concluded
an agreement with the California & Oregon Land Company, pursuant to which these lands were conveyed back to the United States
by deed dated August 22, 1906, and in return the United States
conveyed to the California & Oregon Land Company 87,000 acres
of other lands, not allotted, within the Klamath Reservation.
This was done without the knowledge or consent of the plaintiffs
and without making compensation.
XI
These 87,000 acres were covered, for the most part, with a heavy
growth of merchantable pine timber. A cruise of the timber made
in 1906 at the time of the exchange showed approximately
1,713,000,000 feet.
In 1906 the value of this tract to the Indians residing on the
reservation, under the title possessed by them, was $2,980,000.
XII
On November 2, 1907, the Secretary of the Interior sent to the
Secretary of the Treasury a tentative draft of a bill appropriating
$108,750.00 to be paid the plaintiff Indians as compensation for the
taking of the 87,000 acres. In a letter accompanying the draft of
this bill the Secretary said :
" It may be difficult to determine the exact value of the Indians'
right, but certainly it is worth $1.25 an acre, and I have therefore
caused a draft of an item to be prepared to compensate them for the
lands taken by reason of the transactions under consideration, at the
rate of $1.25 an acre, which is inclosed."
This bill and letter were thereafter forwarded by the Secretary
of the Treasury to the Speaker of the House of Representatives.
By act approved April 30, 1908 (35 Stat. 70, 92), Congress appropriated the sum of $108,750 in payment to plaintiffs for the 86,418.06
acres of land taken from the reservation as aforesaid. That act is as
follows:
" That there is hereby appropriated, out of any moneys in the
Treasury not otherwise appropriated, the sum of one hundred and
eight thousand seven hudred and fifty dollars, or so much thereof
as may be necessary, to pay the Indians of the Klamath Agency for
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the lands conveyed to the California and Oregon Land Company, m
accordance with the provisions of the act of June twenty-first, nineteen hundred and six (Thirty-fourth Statutes at Large, pages three
hundred twenty-five and three hundred sixty-eight), said sum to be
deposited in the Treasury of the United States to the credit of said
Indians and expended for their benefit in such manner and for such
purposes as the Secretary of the Interior may prescribe: Provided,
That this appropriation shall not be effective until said Indians,
through the usual channels, shall execute a release of any claims
and demands of every kind against the United States for the land
involved."
XIV
The Commissioner of Indian Affairs transmitted a form of release
in the language of the statute to the Superintendent of the Klamath
Agency with the instruction, " This release should be executed in
your presence by a majority of the Indians on the reservation and
should be certified to by you as the action of such majority."
XV
In 1908 the total Indian population of the Klamath Reservation
was 1,038, of whom 640 were adults (287 men and 353 women).
The adult males were alone allowed to vote in Indian councils. The
Superintendent of the reservation called for a council of the Indians
to assemble at the general agency headquarters on December 5, 1908,
for the purpose of considering compliance with the act of April 30,
1908. The Indians were duly notified of this council in the usual
way and for a sufficient time in advance of the same to bring such
notice to them.
XVI
The council assembled in pursuance of the notices and was attended
by 200 or more Indians. The Superintendent of the reservation presided and explained to the Indians the terms of the act of 1908 and
what they would have to do to get the money appropriated. An
Indian interpreter followed him and interpreted in their native
tongue what he had said to them. Some opposition to signing the
required release developed, but in the end the release was signed by
100 or more Indians present. The Superintendent was not in accord
with the amount appropriated to compensate the Indians, and he
neither did nor said anything to mislead the assembly. He had
recommended the appropriation of a much larger sum.
XVII
The same proceedings as noted in finding X V I in a general way
were observed at a place called Yainax, where a subagency of the
reservation had been established, and additional signatures to the
release were obtained. Yainax was some forty or fifty miles distant
from the general agency, and Indians from this section of the reservation rarely ever attended councils at the general agency headquarters. The release was signed by 150 adult male members of the
Indians on the reservation.

XVIII
On January 6, 1909, the Secretary of the Interior received from
Horace G Wilson, the agency superintendent of plaintiffs' reservation, a release signed by 150 adult male Indians of the reservation,
the release being as follows:
. . .
,
" Whereas by an item in the Indian Appropriation Act approved
April 30, 1908 (Public, No. 104), there is appropriated the sum of
one hundred eight thousand seven hundred and fifty dollars ($108,750.00), or so much thereof as may be necessary to pay the Indians
of the Klamath Agency for the land conveyed to the California and
Oregon Land Company, in accordance with the provisions of the act
of June 21, 1906 (34 Stat, L. 325-368), which sum is to be deposited
in the Treasury of the United States to the credit of said Indians
and expended for their benefit in such manner and for such purpose
as the Secretary of the Interior may prescribe ; and
" Whereas it is provided in said act—
" That this appropriation shall not be effective until said Indians,
through the usual channels, shall execute a release of any claims and
demands of every kind against the United States for the land
involved:
" Now, therefore, the undersigned, being a majority of the Indians
of the Klamath Reservation in council assembled, do hereby relinquish any and all claims and demands of every kind and character
which they now have or may hereafter have against the United
States for the lands involved."
XIX
Upon the acceptance of the foregoing release by the Secretary of
the Interior as a sufficient compliance with the provisions of the act
of April 30, 1908, the said sum of $108,750 was placed in the Treasury
to the credit of plaintiffs, and no claim has been made by plaintiffs
for compensation in addition to that specified in said act and release
pursuant thereto, save and except through the petition herein filed.
XX
In 1906 the timber on the 87,000-acre tract was worth at least
$1.50 per thousand feet. The Commissioner of Internal Revenue in
determining the value of the timber as of March 1, 1913, for incometax purposes, valued the 87,000 acres at $3,550,000. In 1918 the
Oregon Land & Live Stock Company, the then owners of the lands,
sold the same to the Long-Bell Lumber Company for $3,700,000.
The timber on the tract was as good as that in any section of this
country, both from the standpoint of quality and logging facilities.
XXI
The United States is entitled to set-offs, under the jurisdictional
act, of $1,978,431.24. There is not included in the set-off the sum of
$242,932.94 expended for the benefit of the Indians subsequent to the
jurisdictional act of 1920, and also there is omitted from the defendant's counterclaim all sums expended for the benefit of the Indians
under treaty provisions during the periods the United States was
obligated to disburse the same.
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There is also eliminated from the defendant's counterclaim the
sum of $11,210.51 for medical supplies furnished the Indians. The
treaty provided that they should be furnished a doctor.
The sum of $172,275.83 is likewise deducted from the defendant's
counterclaim, the amount expended for the benefit of the Moadoc
Indians while living on the Quapaw Reservation in Indian Territory.
The sum of $26,290.56, expended for building materials, hardware,
paints, oils, and glass, is also deducted from the defendant's counterclaim as being required to be disbursed under the treaty.
The expenses of surveying the Klamath Indian Reservation and
allotting lands to certain allottees, amounting to $63,115.78, are not
chargeable to the Indians under the treaty, and the sum of $11,732.62
is a liability of the Government under Article V I of the treaty.
The sum of $12,589.89, used to purchase agricultural implements,
feed for livestock, and seeds for planting, is not proved to have been
exclusively for the benefit of the Indians, and falls within the terms
of the treaty.
The total sum of the defendant's counterclaim is $2,652,181.49,
and from this sum the court subtracts $673,750.25, leaving a balance
of $1,978,431.24 chargeable to the Indians.
C O N C L U S I O N OF L A W

Upon the foregoing special findings of fact, which are made part
of the judgment herein, the court decides as a conclusion of law that
the plaintiffs are not entitled to recover, and the petition is therefore
dismissed.
OPINION

Chief Justice, delivered the opinion of the court:
The special jurisdictional act of May 26, 1920 (41 Stat, 623),
which refers this Indian case to the court, is found in finding I.
One provision of the act is of vital importance in the decision of the
case and will hereafter be quoted in full and discussed; it is not
essential to set forth in this opinion the entire act.
The petition in this case was filed on May 23, 1925. Evidence on
the part of the plaintiffs was not completed until July 25, 1933.
The testimony of some fifty or more witnesses was taken by the
parties during the years 1928, 1930, 1931, and 1932. The last report
of the Treasury Department was filed August 15, 1932. The report
of the General Accounting Office, involving a detail computation and
examination of all expenditures and appropriations made for and
on behalf of the plaintiffs from 1864 to 1920, was filed December 7,
1933, a document voluminous and indispensable to the disposition
of the case, made so by the right of the defendant to interpose a
counterclaim, and one which could not be unduly expedited.
On five different dates the court on its own'motion placed this
case upon the trial calendar for trial, and upon each date, except the
last, a motion was made to remand the case to the general docket
because not then ready for trial, both parties conceding the fact.
The case being finally briefed was placed on the May calendar and
argued and submitted May 8, 1934. We recite these facts as demonstrative of the inherent difficulties which attend litigation of this
character and illustrative of the factor of delay in their disposition.
The case is one of importance, involving acute disputation as to
certain facts and important legal questions.
BOOTH,
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The Klamath and Moadoc Tribes and Yahooskin Band of Snake
Indians claimed by occupancy an immense tract of land located in
what are now known as the States of Oregon and California. March
25, 1864 (13 Stat, 37), Congress authorized the President to negotiate
and if possible conclude, a treaty with them. October 14, 1864 (16
Stat. 707), a valid treaty was concluded, by the terms of which the
plaintiff Indians ceded to the United States all of their lands theretofore claimed by them, except a defined and delimited tract of about
2,500,000 acres m the State of Oregon set aside to them as a reservation, known as the Klamath Indian Reservation and upon which
they now reside.
On July 2, 1864, about four months prior to the conclusion of the
treaty of October 14, 1864, Congress had passed the donation act,
found in 13 Stat. 355. This statute donated to the State of Oregon
alternate sections of public lands, three sections in width, on each
side of a proposed military road which the State intended to construct from Eugene City on its western boundary extending across
the State to the eastern boundary thereof.
The State of Oregon accepted the grant as in aid of the construction of the road, and thereafter, on October 24, 1864 (18 Stat 80)
assigned to the Oregon Central Military Road Company all of the
lands included m the grant, which company proceeded with the work
o± building the road, later, however, assigning and conveying to the
California and Oregon Land Company all the rights and title to the
lands involved, and this company completed the road. The United
btates m the years 1867, 1871, and 1873 issued to the road company
patents for 402,240.67 acres of land covering the above donation
following the acquisition of title to the lands by the land company it was discovered that included within the acreage patented to
it were 111,400.08 acres of Indian lands; i. e., lands which were included under the treaty of October 14, 1864, within the Klamath
Indian Reservation, belonged to the Indians, and a substantial portion of which had been duly allotted to certain members of the tribe
(34 Stat. 325). It had not been the intention of Congress to include
withm the donation of public lands any portion of the Klamath
Indian Reservation, and when the mistake in so doing was discovered
the United States set in motion exhaustive efforts to correct the
error. Three suits were commenced by the United States against
the land company in an effort to annul the patents to the Indian
lands. This litigation, which extended over a long period of time
and with respect to which we need only cite the result, is found in
the following cases: United States v. Oregon Central Military Road
Company, 140 U. S. 599; United States v. California and Oregon
Land Company, 148 U. S. 31, and the final case involving the same
parties, in 192 U. S. 355, wherein the title of the land company to
all the lands included within the patents was confirmed and the issue
put at rest.
The situation then in February 1904, as a result of the decision
of the Supreme Court of that date, was that the Indians residing on
the Klamath Reservation suffered a diminution of their reservation
to the extent of 111,400.08 acres of land, and the allottees the loss
of their allotments. Congress very promptly sought to rectifv the
error and injustice resulting from the donation act of July 2, 1864,
and on March 3, 1905 (33 Stat. 1033), passed an act directing the
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Secretary of the Interior to ascertain the value of the 111,400.08
acres of Indian lands included within the donation act and discover
for what price the California and Oregon Land Company would be
willing to convey the same to the United States, or on what terms
the land company would be willing to exchange the same for other
unallotted lands within the reservation.
Eventually an exchange of lands was brought about, the land
company conveying to the United States the 111,400.08 acres, thus
restoring the same to the reservation and accepting in lieu thereof
about 87,000 acres of unallotted and immensely valuable timberlands in another section of the reservation. This exchange was
concluded on August 22, 1906, in accord with the provisions of the
act of June 21, 1906 (34 Stat. 325, 368), and manifestly resulted
in a diminution of the reservation to the extent of 87,000 acres of
land. The act of June 21, 1906, supra, made no provision for the
payment to the Indians for the taking of this tract of land.
On November 2, 1907, the Secretary of the Interior transmitted
to the Secretary of the Treasury the draft of a bill appropriating
$108,750 as compensation to the Indians for the loss of the 87,000
acres. On the same date the Secretary advised the Speaker of the
House that the lands were " certainly worth $1.25 per acre." April
30, 1908 (35 Stat. 70, 92), Congress appropriated $108,750 to be
paid the Indians for the lands, a proviso to the act stating " That
this appropriation shall not be effective until said Indians, through
the usual channels, shall execute a release of any claims and demands
of every kind against the United States for the land involved."
In December 1908 the superintendent of the reservation assembled
a council of the Indians at the general agency of the same. Ample
notice of the council was given by deputizing the Indian police to
proclaim the fact and by posting notices thereof. The Indian population of the reservation on this date was 1,038, of whom 640 were
adults (287 males and 353 females). Some 200 or more Indians
responded to the call, and the superintendent in their presence explained the purpose of the meeting and what was essential for them
to do if they wished to obtain the benefits of the appropriation. In
addition to his address in English an Indian interpreter explained
in their native tongue what the superintendent had said. Some opposition to signing the release appeared from a decided minority. The
grievance uttered was not so much as to the inadequacy of the appropriation but was addressed to a fear that what was being done was
not in accord with the wishes of the Department, At any rate, the
one Indian as spokesman of the opposition finally signed the release,
and it is certain that at least one hundred adult male Indians signed
at this meeting.
The Klamath Reservation is in area extensive, and because of this
fact a subagency had been established at the well-known place of
Yainax on the reservation. The Indians residing at and near Yainax
rarely visit or attend council meetings at the general agency some
forty or fifty miles distant. The superintendent visited Yainax,
and before an assembly of Indians there repeated the procedure at
the general agency, with the result that the release was eventually
signed by 150 adult male Indians. It may be, although extremely
doubtful, that some Indians were approached individually with respect to the matter. The Indian testimony so indicates, but the

room for error in their testimony clearly demonstrates that they
may be and probably are mistaken.
.
The superintendent certified to the Secretary of the Interior that
the release had been executed, and the same was thereafter approved
by the Department. The appropriation being immediately available, the same was credited on the books of the Treasury and expended for the benefit of the Indians, and they accepted without
protest or complaint the items for which it was expended.
One claim now prosecuted under the jurisdictional act is for just
compensation for the 87,000 acres of land taken in 1906. To sustain a cause of action and avoid the legal consequences of the release
given, the plaintiffs contend that the following provision of the
jurisdictional act is in effect a waiver upon the part of the United
States of a defense predicated upon the conclusiveness of the release
and that the same may not be pleaded as an estoppel to the suit. The
provision reads:
" That if any claim or claims be submitted to said courts they
shall settle the rights therein, both legal and equitable, of each and
all the parties thereto notwithstanding the lapse of time or statutes
of limitation, and any payment which may have been made upon any
claim so submitted shall not be pleaded as an estoppel, but may be
pleaded as an of set in such suits or actions, and the LTnited States
shall be allowed credit for all sums, including gratuities, heretofore
paid or expended for the benefit of said Indians or any band
thereof. * * * " (Italics inserted.)
The concluding clause of the release of 1908 is as follows:
" Now, therefore, the undersigned, being a majority of the Indians of the Klamath Reservation in council assembled, do hereby
relinquish any and all claims and demands of every kind and character which they now have or may hereafter have against the United
States for the lands involved."
The plaintiffs obviously concede that, save for the alleged waiver
of the same, the defense of estoppel was available to the United
States. Many Indian cases are cited in the briefs. To review them
separately would involve a repetition of familiar legal principles and
a prolongation of this opinion to tedious length. The fundamental
legal basis prescribed by the Supreme Court for the construction of
special jurisdictional acts in Indian cases is concisely expressed in
the Mille Lac Indian case, 229 U. S. 498, 500, as follows:
" T h e jurisdictional act makes no admission of liability, or of any
ground of liability, on the part of the Government, but merely provides a forum for the adjudication of the claim according to applicable legal principles. Nor does it contemplate that recovery may be
founded upon any merely moral obligation, not expressed in pertinent treaties or statutes, or upon any interpretation of either that
fails to give effect to their plain import, because of any supposed
injustice to the Indians."
In Price v. United States and Osage Indians, 174 II. S. 373, 375, the
Supreme Court said:
" The right of the plaintiff to recover is a purely statutory right.
The jurisdiction of the Court of Claims cannot be enlarged by implication. It matters not what may seem to this court equitable, or
what obligation we may deem ought to be assumed by the Government, or the Indian tribe, whose members were guilty of this depre-
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dation, we cannot go beyond the language of the statute and impose
a liability which the Government has not declared its willingness to
assume. It is useless to cite all the authorities, for they are many,
upon the proposition. It is an axiom of our jurisprudence. The
Government is not liable to suit unless it consents thereto, and its
liability in suit cannot be extended beyond the plain language of the
statute authorizing it. See, among other cases, Schillinger v. United
States, 155 U. S. 163, 166, in which this court said: The United
States cannot be sued in their courts without their consent, and in
granting such consent Congress has an absolute discretion to specify
the cases and contingencies in which the liability of the Governmentis submitted to the courts for judicial determination. Beyond the
letter of such consent the courts may not go, no matter how beneficial they may deem or in fact might be their possession of a larger
jurisdiction over the liabilities of the Government.' "
Tribal Indians may not sue the United States in this court except
by special jurisdictional acts, and obviously all such litigation would
be barren of results if the United States did not preclude the defense
of the statute of limitations. In the Choctaw case, 19 C. Cls. 243,
decided in 1881, Congress in the special act by words of indubitable
meaning, i. e.: " Power is hereby granted the said court to review the
entire question of differences de novo, and it shall not be estopped
by any action had or award made by the Senate of the United States
in pursuance of the treaty of eighteen hundred and fifty-five",
waived the defense of estoppel which involved a previous award made
to the Indians. Uniformly the court's jurisdiction has been limited
to claims " growing out of treaties, agreements, and acts of Congress/' The litigation has involved controversies with respect to the
failure of the United States to observe treaty stipulations, discharge
contractual obligations, and comply with the provisions of acts of
Congress.
A review of the many cases decided by this court discloses, we
think, that when Congress intends to waive a defense it has left no
room to doubt the intention. While it is true that special jurisdictional acts in Indian cases extend to the point of extreme liberality
as to the subject matter to be adjudicated and involve large sums of
money, nevertheless the court is not by implication to extend the
scope of the act if in its opinion the language of the same does not
warrant the construction. When Congress intends, as the cases
indicate, to waive the effect of settlements and awards, apt language
is used to accomplish the purpose. Delaware cases, 72 C. Cls. 483;
Id. 525; 74 C. Cls. 368.
A precedent long ago established inhibits this court under special
jurisdictional acts from adjudicating any Indian claims depending
for their validity upon the setting aside or abrogation of any article
of a treaty. United States v. Weld, 127 U. S. 51; Old Settlers case,
148 U. S. 427; Lone Wolf v. Hitchcock, 187 U. S. 553. Plaintiffs'
contention embraces the necessity of setting aside a referendum settlement and trying the entire issue de novo. Congress was unwilling to
consummate the payment until the Indians by a majority of the male
adults had signified their satisfaction therewith, and the language of
the appropriation act clearly and unmistakably discloses that it was
to be not only a satisfactory but a final settlement for the lands
taken. To revive a liability once satisfied and expressly released
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exacts language in the act which leaves no room for doubt, and
especially is this true when the contemporaneous policy of the United
States was to effect, if possible, conclusive agreements with the
Indians in making settlements.
Assuredly this clause of the special act is not meaningless. Congress m inserting it intended some remedial purpose. Payment upon
a claim may be made without exacting a written release of the same,
and when made may raise the issue as to whether it extinguishes the
liability involved or was only a partial one. Indian controversies
under special jurisdictional acts universally involve an alleged failure to accord the Indians what treaties, agreements, and acts of
Congress gave to them, and the instances are many where the cause
of action involves payments made,
A settlement and release of a claim is something different in law
from a * payment upon a claim." A release of a claim results in a
legal relationship of the parties distinct from a payment upon or of
a claim without signing a release. In many instances the Department of the Interior either disburses money to the Indians or deposits same in the Treasury to their credit, acting upon a settled
conviction that by so doing' they are discharging in full the liability
of the United States under treaties, agreements, and acts of Congress,
and the disbursements so made are accepted by the Indians and
acquiesced in for a long period of time.
Subsequently a controversy arises as to whether the paymentsmade as above, although accepted and acquiesced in as in full, were
in fact and in truth sufficient in amount under the documents setting out the liabilities to discharge the same. Suits involving issues
of this precise character are numerous in this court. One generation
of Indians accepts payments without complaint ; a succeeding one
challenges them as not being in full. This, we think, is, as before
observed, quite different from a transaction where the parties meet
in council, discuss and determine a claim, and in accord with the
congressional act offering the settlement accept the same and release
the United States from all further or additional liability for the
same. In one instance the act of payment emanates from an administrative officer of the United States ; in the other it is the solemn
proceedings of the parties themselves, and discharges an assumed
liability.
Therefore it seems to us that what Congress intended by a waiver
of the defense of estoppel predicated upon payments made upon a
claim was not to preclude the United States from proving that a
payment made discharged the liability. To establish this fact the
burden was put upon the defense, and the fact of payment did not
relieve the issue from proof upon the merits. It, we think, did not
refer to a settlement, an extinguished liability, but to an outstanding
claim.
In this case we have not only a payment made and accepted, but
a written release, comprehensive in terms, which was intended to and
did extinguish any existing liability. No future claim could be based
upon the transaction unless Congress waived the legal effect thereof.
The issue here is not alone one of payment working an estoppel, but
the setting aside of a release which admittedly closed the transaction
and extinguished all liability under the claim. If Congress intended to nullify a release it would have used language clearly evi-
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dencing that intention. In the choice of legal terms we cannot
assume that Congress intended to set aside a release by using the
words " payment upon a claim." Judicial precedents, quite familiar,
limit the court in construing special jurisdictional acts to " the plain
letter of the law conferring jurisdiction." In the Blackfeather case,
190 U. S. 368, 376, the Supreme Court said:
"As these statutes extend the jurisdiction of the Court of Claims
and permit the Government to be sued for causes of action therein
referred to, the grant of jurisdiction must be shown clearly to cover
the case before us, and if it do not, it will not be implied. Statutes
of this nature extending the right to sue the Government will generally be strictly construed."
See also the Osage case, 174 U. S. 373, and Choctaw Nation case,
179 U. S. 494.
.
i
While not conclusive, another fact disclosing the extent to which
Congress was willing to go in conferring jurisdiction upon this court
in this case, as well as the subject matters before that body, is evidenced by the report of the House committee in charge of the same,
a report also adopted by the Senate committee. In these reports
this claim is not mentioned by the committees, and what is more, an
extended memorial of the Indians setting forth their claims against
the United States and praying for a special act to enable their prosecution, makes no reference nor mention whatever of a claim for compensation for the 87,000 acres of land involved in this case.
In addition to what has been said, the opinions of this court in
the Creek Nation cases, 63 C. Cls. 270; 77 C. Cls. 226, as well as in
the Delaware Indian cases, supra, with respect to construing special
jurisdictional acts in Indian cases, are apropos. The court, without
quoting the language, held that only such claims as grow out of
treaties, agreements, or acts of Congress, come within the jurisdiction
conferred, and that the acts did not confer authority to abrogate a
treaty, set aside its articles and award judgment accordingly, because
obviously a claim could not grow out of a treaty if its origin were
founded upon an abrogation of the treaty itself. In the Delaware
cases Congress, in language which could not be misunderstood, conferred jurisdiction " to consider all such claims de novo." The claim
in suit does not grow out of an agreement; it can only obtain validity
by setting aside a release, a settlement.
In answer to the above the plaintiffs state: " The claim sued upon
is not presented as a claim arising under any treaty or agreement but
as one in the broad category of ' claims of whatsoever nature which
the Klamath and Moadac Tribes of Indians * * * may have
against the United States * * * for the failure of the United
States to pay said Indians any money or other property due', i. e.,
money due them as just compensation for the taking of the 87,000
acres.'" The quotation from the jurisdictional act is not complete.
The act recites, in addition to the above, that our jurisdiction shall
extend to the " determination of the amount, if any, due said Indians
from the United States under any treaties, agreements, or laws of
Congress." It was a law of Congress which effected the transfer
of the 87,000 acres of reservation lands, and it was another law of
Congress which effected the settlement therefor. Congress, and Congress alone, possessed the authority to do what was done, and
Congress was the only source from'which the Indians could upon

terms imposed receive compensation. Save for acts of Congress, this
claim would not have arisen. Lone Wolf v. Hitchcock, supra.
The plaintiffs challenge the validity of the release. The record
it is said, sustains the charge that it was not obtained " throuo-h the
usual channels " observed by the Indians in considering matters of
this sort, and that signatures thereto were obtained by duress In
addition to this, it is asserted with much confidence that the Indians
possessed no knowledge as to the real value of the lands and were
ignorant of the provisions of the release, which were not intellio-ently
explained to them, and m any event it was not signed by a majority
of the Indians because the women present at the council were not
allowed to participate in or sign the same.
From time immemorial the tribal Indians assembled in council.
Sometimes the assembly was for the purpose of observing Indian
customs and practices in a spirt of celebration; at other times it
was for the consideration of tribal affairs, and not infrequently business and celebration were combined. The Indians on the Klamath
Reservation met m councils. They were called together in some
instances upon their own motion, and upon other occasions by the
superintendent of the agency. The United States in negotiating
treaties assembled councils, and the statutes of the United States
disclose repeated acts of Congress referred for ratification to Indian
councils
In later times the Indian council has developed into
more settled and established forms of procedure, and the United
States, in the matter of legislation affecting Indian lands and funds
has proceeded largely upon the rule of obtaining the assent of the
Indians to the legislation enacted. The purpose of so doing is apparent. T o withhold from the Indians an opportunity of knowing
and expressing their approval or disapproval of the legislation was
not intended.
Some fifty Indian witnesses were examined by the plaintiffs
Without exception, they testify that no chairman or secretary of the
council held on December 5, 1908, was elected; no proposition was
put to a vote by the presiding officer; and that the superintendent of
the agency as presiding officer not only did not allow the women
present to participate in the meeting but stated to the Indians in
substance, " that if they did not accept the $108,750.00 and execute
the release m question, they would lose both the land and money—
they would get nothing." The release, it is said, was not at this
meeting signed by a majority of the Indians present, but signatures
thereto were procured by circulating it among individual Indians
and soliciting their signatures, many of whom signed without knowing what they were doing.
The burden of proof with respect to duress and misrepresentation
proffered to invalidate an instrument under seal is upon the plaintiffs, and when signatories to such a document some nineteen or
twenty years later testify with unanimity, and at a time when the
prospects of a large judgment appear, that coercion and misrepresentation obtained to procure their signatures, the record thus: made
loses much if not all of its probative force and falls far short of
reaching that degree of proof essential to establish the charges made,
especially l s this true when the release upon its face discloses that
some seventy-four Indians signing the same did so by "thumb
' a n d m o s t l f not all of the same Indians called as witnesses
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in this case disclose no advancement in their ability to read or write
English.
The failure to observe the details of procedure previously followed
by the Indians in conducting a council is not fatal. The predominant questions are, first, was the subject matter to be discussed fully
and fairly presented to the assembly; and second, did the Indians
understand and know what they were doing? The Superintendent
called the council in the usual way. He presided and presented the
question of the payment of the money and the release fully and fairly.
An interpreter selected by him explained the matter in their native
tongue; that he did not resort to any unlawful practice to secure the
assent of the Indians is manifest from the fact that he himself was
not in sympathy with but opposed to the terms of the settlement.
All he did, as he says, was to discharge his duty, and what he said
to the Indians was in keeping with the proceedings. Each Indian
witness produced by the plaintiffs concedes that knowledge of the
fact that they were to receive the amount offered by the United
States, in payment for the 87.000 acres taken, obtained. The gist
of their evidence centers upon the fact that they relied upon the
fairness of the United States to pay what the lands were worth to
them, and acted without knowledge of the true value of the same,
believing that failure to assent meant a loss of the money and the
lands as well.
It is indeed an involved and perplexing problem to analyze a record of oral testimony such as we have here, a record which in
practically all instances is incapable of contradiction from any other
source than documentary evidence, and hold that because of the differences in experience, learning, congenital habits, and customs between the parties to the transaction, the volume of corroborated oral
testimony is sufficient to overcome what positive and contemporary
permanent records in writing disclose. At any rate, the method
which Congress chose to adopt in consummating this transaction, as
evidenced by the legislation, bears the seal of congressional approval
as one adopted to procure a fair, deliberate, and mutual settlement
of the controversy. It is, of course, difficult to hold that each Indian
signing the release knew precisely what he was doing; that many of
them did is evident. Nevertheless, this court, as repeatedly held, is
restricted to the rules of law and equity in adjudicating the case,
and to the facts we are bound to apply the same. We think, as our
findings show, that duress and misrepresentation in procuring the
release are not sustained.
We have made the findings after a careful analysis of the record,
but inasmuch as in our opinion the special jurisdictional act does not
confer upon the court authority to determine the claim, we do not
discuss the same. The petition will be dismissed. It is so ordered.
Judge; W I L L I A M S ,
Judge, concur.
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