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Congressional No. 17640.

THE COURT OF CLAIMS OF THE
UNITED STATES
THE CREEK NATION,
VS.
T H E UNITED STATES.

PLAINTIFF'S RESPONSE TO DEFENDANT'S
MOTION TO DISMISS PETITION.
Comes now the plaintiff, by its attorney of record, and for a response to the motion of defendant
to dismiss the petition of plaintiff filed herein respectfully shows unto the Court that this Court
has jurisdiction of this claim for the following
reasons, to-wit:
1.

Senate Bill 4016, 71st Congress, 2nd Ses-

sion, providing for the relief of the Creek Nation,
is a "bill providing for the payment of a claim."
This bill states in part as follows:
"there is hereby authorized to be appropriated the amount so certified to the Secretary of the Treasury for the purpose of plac-
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ing the same to the credit of the Creek Nation of Indians of Oklahoma."
The best answer to the objection raised by de-

It is submitted that under this rule petitioners
have a right to file this petition.
Ob.iections 3, 4 and 5. These objections of de-

fendant is the express language of the bill above

fendant stand or fall together.

quoted.

fully reviewed all the decisions cited by defendant,

In the Dowdy Case, 26 Ct. Cls. 220, cited by

We have care-

aiyl find that they are either in our favor, or do

the defendant the Court entertained jurisdiction

not apply.

of the petition, and said (p. 225):

a nonjusticiable case. The objections raised by de-

" I t is not the original parchment or
paper termed a bill which is to be referred to
the court. It is not a written or printed copy
of the bill. It is not even its verbal contents.
What is intended to be, and what is referred to
by the statute, is the subject of legislation described in and represented by the bill."
The subject of this bill is the claim of the
Creek Nation for payment for lands "in Georgia
and Alabama, ceded to the United States by Article 1 of the Treaty of August 9, 1814," for which
the bill expressly states "there is hereby authorized to be appropriated the amount so certified,"
and it is respectfully submitted that this bill is a
"bill providing for the payment of a claim under
Section 151 of the Judicial Code."
2.

Rule 82 of this Court provides that "any

person directly interested in the case" may file the
petition.

The statement of petitioners' official

position is merely descriptive—pure

surplusage.

The allegation that they are Creek Citizens and
"directly interested" brings them within Eule 82.

This case is a reference case, and also

fendant would be applicable only to justiciable
cases, or to cases in which this Court has the
power of final adjudication.
That the prohibited jurisdiction in Sections
153 and 156 of the Judicial Code relates to cases
of final adjudication and not to a case transmitted, wherein the decision will be advisory only,
is well settled.

Chickasaw Nation, 22 Ct. Cls. 222;

Hays v. U. S., 44 Ct. Cls. 493; Pawnee Case, 56
Ct. Cls. 1.
The Chase case is not applicable, as this
present reference is a nonjusticiable case.
That this case is not a claim "growing out of
or dependent" on a treaty was decided in Creek
Nation v. U. S., 63 Ct. Cls. 270.

Even if it were,

the Pawnee Case, 56 Ct. Cls. 1, decided that this
Court had advisory jurisdiction to find the facts of
a claim "growing out of and dependent" on a
treaty with an Indian tribe, and that Section 153
of the Judicial Code was not applicable to this
function of the Court.
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Defendant has raised these same objections in
the Wales Island Packing Company case, Congressional 17340, which is far ahead of this pase on
this Court's docket, and which will be decided before our case, so there is no need for us tc weary
the Court with a long argument on these questions.
Conclusion.
At the conclusion of defendant's brief, its
counsel invites the Court's attention to the socalled "Leased District" claim of the Choctaw and
Chickasaw Indians, and the veto message of the
President; and also states that should this Court
take jurisdiction of this case there would be over
two hundred similar cases which may be referred
to this Court for findings of fact.

By this argu-

ment counsel for defendant constitutes himself the
guardian of the actions of Congress, and invites
the Court into the field of politics and policy. W e
respectfully submit that this line of argument is
highly improper.
Respectfully submitted,
E. J. Van Court,
Attorney
P a u l M. Ntebell ;
Of Counsel.

of

Record.

