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N I F E TORT 4 Ö J F A T M S OF T T O T ß R A T E D R Ü T T E S 

No. K-334 

T H E C H I C K A S A W N A T I O N , PLAINTIFF 

v. 
T H E U N I T E D STATES AND THE C H O C T A W N A T I O N 

DEFENDANTS 

BRIEF OF THE UNITED STATES ON COUNTERCLAIM 
AND OFFSETS 

The report of the Commissioner herein is in 
accord with the evidence and defendant has taken 
no exception thereto. 

Plaintiff's exceptions may be mentioned briefly 
under two heads: 

OCT 2 ? iQ/i 
COUNTERCLAIM, FINDINGS 1 TO 4, INCLUSIVE ^ 

(R.558—561) 

Plaintiff appears to contend by its exceptions 
(R. 568-574) that by the Atoka Agreement (Act 
of June 28, 1898, 30 Stat. 495) the Government 
relinquished any claim which might arise out of 
the facts which are the basis of its counterclaim. 
The Government finds it difficult to follow plain-
tiff's argument in this respect. 

Plaintiff appears to base its contention upon 
the theory that by the Atoka Agreement the ' ' slate 
was wiped clean" and a "new start" was made. 
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In view of the fact that plaintiff's judgment is 
based 011 an erroneous survey made in 1825, with 
a definite taking by the Act of March 3, 1875, 18 
Stat. 478, this argument is little short of amazing. 
If by the agreement of 1898 "the slate was wiped 
clean," plaintiff had no claim in the first place. 
Apart from this irreconcilable inconsistency in 
plaintiff's position, there is not a word in the 
agreement of 1898 which indicates that the United 
States waived or relinquished any claim which 
it might have against the Chickasaws. Certainly 
no language is cited which remotely suggests 
such a purpose. 

The most that we can make out of plaintiff's 
argument is that the United States has waived 
its claim because for many years it made no ef-
fort to charge the Chickasaws with the amount of 
the claim. It would be gratuitous to cite authori-
ties to show that a just claim of the United States 
may not be defeated on the ground of laches, 

GRATUITOUS EXPENDITURES A N D DISBURSEMENTS, 
FINDINGS 6 TO 10, INCLUSIVE (R. 5 6 1 - 5 6 4 ) 

Plaintiff does not except to any specific item 
in the gratuity offsets reported by the Commis-
sioner. It complains because the Commissioner 
has not reviewed, item by item, all of the offsets 
considered by the Court in Choctaw and CMcka-
saiv Nations v. United States, Congressional No. 
17641, 88 C. Cls. 271. Its reasoning appears to 
be as follows: that, in such reference proceeding, 
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the Government alleged a total of $5,724,587.63 as 
having been gratuitously expended for the benefit 
of the Choctaw and Chickasaw Indians; that out 
of that sum the Court found that a total of $1,326,-
651.37 had been gratuitously expended for the 
benefit of said Indians, without identifying the 
items of expenditure; therefore, it is essential now 
to review every single item in that proceeding so 
as to make sure that allowance of the same items 
will not be duplicated in the present case. 

This argument was made to the Commissioner 
and was properly rejected by him. There might 
have been some merit to the objection if that pro-
ceeding had been an actual case in which an 
affirmative judgment was rendered and offsets 
were actually deducted therefrom. As the situa-
tion exists, the difficulty is purely imaginary. No 
gratuity offsets were allowed or charged in that 
proceeding. There was no judgment in favor of 
the plaintiffs and no offsets were set off against 
any judgment. The proceeding was pursuant to a 
reference by a single branch of the Congress un-
der section 151 of the Judicial Code. The deter-
mination is not a judgment (.Pocono Pines Hotel 
Go. v. United States, 73 C. Cls. 447, 489-492) and, 
therefore, it is immaterial whether the Court 
pointed out the items of gratuitous expenditure. 
Congress has never seen fit to take further action 
in the matter. There can be no duplication of 
offsets because there never has been an offset. 
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Moreover, in that proceeding the Court con-

cluded, and so reported, that the Choctaws and 
Chickasaws had no legal or equitable claim. For 
that reason also, none of the gratuitous expendi-
tures were utilized as offsets and all are available 
for present use. It would be folly to undertake 
a review of all those offsets merely for the purpose 
of the present suit. 

CONCLUSION 

Without regard to the counterclaim, the gra-
tuitous expenditures found by the Commissioner 
are adequate to offset plaintiff's judgment and, 
ordinarily, defendant would request a dismissal. 
It appearing, however, that the counterclaim 
exceeds the amount of the plaintiff's judgment, 
the United States is entitled to a judgment 
against the plaintiff in the sum remaining after 
the deduction of the amount of plaintiff's judg-
ment from the amount of the counterclaim. 

Respectfully submitted. 
N O R M A N M . LITTELL, 

Assistant Attorney General. 
R A Y M O N D T . NAGLE, 

CHARLES H . S M A L L , 
Attorneys. 
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