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IN

T H E

C o u r t of Clatmg of tfje Hmtefe S t a t e s
No. K-334.

T H E CHICKASAW NATION,

Plaintiff,

v.
THE

UNITED

STATES,

Defendant.

PLAINTIFF'S MOTION FOR A NEW TRIAL.
Now comes the Chickasaw Nation, plaintiff, and
moves this Honorable Court to vacate the judgment
entered on January 8, 1945, dismissing the petition in
the above entitled cause, and thereupon grant plaintiff
a new trial for the reasons, and in the particulars hereinafter set forth.
The Court erred in finding and holding:
1. That the value of the Chickasaw lands involved
herein was 50 cents an acre, instead of $1.25, as of
March 3, 1875, the date of taking.
2. That the Chickasaw Nation gave no consideration
for the $57,500 advanced to the Chickasaw Nation
under the terms of Articles I I I and X L V I of the
Treaty of April 28, 1866, 14 Stat. 769; and therefore
said $57,500 was a counterclaim in favor of the United
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States under Section 3 of the jurisdictional act of June
7, 1924, 43 Stat. 537.
3. That the amounts set up in findings 8-17 (Op.
5-9) are gratuity offsets, and can properly be set up
even though said items are not necessary to overcome
the Government's total liability in this case.
Respectfully submitted,
T H E CHICKASAW

NATION,

Plaintiff,
B y FLOYD E .

BRIEF.
On May 5,1941, 94 C. Cls. 215, the Court rendered a
decision in this case under Rule 39(a). On January 8,
1945 the Court rendered its final decision on all phases
of the case, allowing the United States a counterclaim
under Section 3 of the original jurisdictional act, and
setting up certain gratuity offsets against the plaintiff
under the Act of August 12, 1935, 49 Stat. 571. The
plaintiff submits that the Court erred in the several
respects outlined above, and briefly submits its views
for the consideration of the Court.

MAYTUBBY,

Governor of the Chickasaw Nation.

1.
The Court has allowed plaintiff 50 cents an acre for
the lands involved in this suit. Plaintiff submits that
the evidence in the record clearly shows that this land
was worth at least $1.25 per acre as of March 3, 1875,
the date of the taking (R. 634-642).
2.
To be correct in its holding—that the $57,500 advanced to the Chickasaw Nation under the terms of
Articles III and X L V I of the Treaty of April 26, 1866,
14 Stat. 769, is a counterclaim in favor of the United
States—the Court must of necessity decide that the
Chickasaw Nation gave no consideration for it in said
Treaty of 1866. In Choctaw Nation v. United States,
318 U. S. 423, 428, 433, the Supreme Court held that
under Article III of the Treaty of 1866 the Chickasaws
unconditionally consented to the allotment of lands to
Choctaw freedmen from the common domain of the
Choctaws and Chickasaws; and that both the Choctaws and Chickasaws shared in the $200,000 advance
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payment for the adoption of their freedmen and the
allotment of forty acres of land to them; and that even
though the Chickasaws never adopted their freedmen,
they did receive a portion of their share of the balance
of the original $300,000 treaty fund. If this advance
payment was consideration for these concessions by
the Choctaws and Chickasaws, the amount of $57,500
received by the Chickasaw Nation clearly would not
be a counterclaim in favor of the United States under
Section 3 of the jurisdictional act in this case.
3.
In Seminole Nation v. United States, 316 U. S. 286,
308-309, the Supreme Court held that "Gratuity offsets resemble a fund in the bank, to be drawn upon by
the Government in successive Indian claims cases until
exhausted", and that gratuity offsets not needed to
offset the Government's total liability should not be
set up and considered. As the gratuity offsets set
forth in Findings 8-17 are not necessary to offset the
Government's total liability we submit that it was
error for the Court to set them up in this case.
Respectfully submitted,
T H E CHICKASAW

NATION,

Plaintiff,
B y FLOYD E .

MAYTUBBY,

Governor of the Chickasaw Nation.

