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THE CHICKASAW NATION, 
Plaintiff, 

vs. 

THE UNITED STATES AND ^ N 25 1943 

THE CHOCTAW NATION, 
Defendants. 

EXCEPTIONS OF THE PLAINTIFF, THE CHICKA-
SAW NATION, TO THE "REPORT OF COMMIS-
SIONER". 

On November 28, 1942, the defendant, the United 
States, filed in this court its "DEFENDANT UNITED 
STATES' FURTHER ANSWER", and "DEFEND-
ANT UNITED STATES' SECOND AMENDED RE-
QUEST FOR SUPPLEMENTAL FINDINGS OF 
FACT UNDER RULE 39 ( a ) " ; (R, 491-509). 

The "FURTHER ANSWER" prayed for the al-
lowance of a " Counterclaim" of $57,500 alleged to grow 
out of Article 46 of the Choctaw and Chickasaw Treaty 
of 1866 (14 Stat., 769); and the "SECOND AMENDED 
REQUEST" prayed for the allowance of "Gratuity 
Offsets" under the Act of Congress of August 12, 1935 

jf (49 Stat., 571-96). 
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On January 4, 1943, the plaintiff, the Chickasaw 

Nation, filed its "RESPONSE OF THE PLAINTIFF, 
THE CHICKASAW NATION OF INDIANS, TO DE-
FENDANT UNITED STATES' SECOND AMEND-
ED REQUEST FOR SUPPLEMENTAL FINDINGS 
OF FACT UNDER RULE 39 (a ) " , upon the same sub-
ject (R. 511-537). 

Then, later, the plaintiff, the Chickasaw Nation, 
filed its "REPLY OF PLAINTIFF, THE CHICKA-
SAW N A T I O N TO 'DEFENDANT UNITED 
STATES' FURTHER ANSWER' " (R. 539-556). 

It is assumed that such pleadings were referred to 
Honorable Richard K. Akers, Commissioner for the 
United States Court of Claims, before whom the in-
stant case was pending, for a Report upon the subject 
of claimed "Counterclaims" and "Gratuity Offsets"; 
and, on May 26, 1943, his "REPORT OF COMMIS-
SIONER" was filed (R. 557-564). 

The plaintiff, the Chickasaw Nation, now files its 
Exceptions to said Report, under Rule 46 of the Court. 

Such exceptions are now filed within the time al-
lowed by said Rule 46, and are accompanied by brief 
Arguments in support of the same; and if further Ar-
gument is thought to be necessary in support of the 
Exceptions now filed, the same will be set out in its 
Brief to be filed within the additional time allowed by 
the Amendment of April 7, 1941, to said Rule 46. 

567 
E X C E P T I O N I. 

On pages 558-561 of the "REPORT OF COMMIS-
SIONER", reference is made to the "Counterclaim" of 
the defendant, the United States, alleged to arise under 
said Article 46 of the Choctaw and Chickasaw Treaty 
of 1866, amounting to $57,500.00. 

It will be noted that the Report of the Commission-
er merely sets out what he deems to be the facts of this 
transaction; and he makes no finding, or recommenda-
tion to the court, as to whether the "Counterclaim" of 
$57,500, should, or should not, be allowed against the 
plaintiff, the Chickasaw Nation. 

It may be that, in the circumstances, no Exception 
should be filed to that part of the Report of the Com-
missioner, but in order that the subject of the defend-
dant's "Counterclaim" may be placed before the court 
for its consideration and decision, this may be consid-
ered an Exception to that part of the Commissioner's 
Report; and such Exception is not to what the Com-
missioner found and reported, but to what he did not 
find and report to the court. 

It is felt that, in view of the showing made before the 
Commissioner, he should have found (and so recom-
mended to the court), that the "Counterclaim" now 
under consideration, should not be allowed against the 
plaintiff, the Chickasaw Nation; and the parts of the 
record relied upon in support of this Exception are set 
out below. 
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Argument. 

In the "REPLY OF PLAINTIFF, THE CHICK-
ASAW N A T I O N , TO 'DEFENDANT UNITED 
STATES' FURTHER ANSWER' " (R. 539-552) here-
tofore filed, the views and contentions of the plaintiff, 
the Chickasaw Nation, against the allowance of the 
"Counterclaim" alleged to arise under said Article 46 
of the Treaty of 1866, are set out fully and in consider-
able detail; and it is not deemed advisable to repeat the 
same here, since they are a part of the printed Record 
now before the court; and the same are called to the at-
tention of the court, in its further consideration of that 
part of the instant case. 

It will be noted that there is contained therein a 
review of the conditions which surrounded, and grew 
out of the Treaty of 1866, as well as the conditions ex-
isting when the-Atoka Agreement" of 1898 came to 
be made; and the reasons why the United States, for 
the accomplishment of its own plans and purposes, 
deemed it advisable to "take a new start", m dealing 
with the Indians in the matter of their lands and 
moneys, and to, in effect, "charge o f f " and to "cancel 
out" any mutual obligations that might have arisen 
out of Article 46 of the said Treaty of 1866. 

It is hoped that what is said in this Argument 
(plus what is already contained in the " R E P L Y " 
above referred to (R. 539-552) will be found sufficient 
to support the contentions of the plaintiff, the Chicka, 
saw Nation, that the "Counterclaim" of the defendant, 
the United States, should not be allowed. 

The Commissioner quotes said Article 46 of the 
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Treaty of 1866, and the Acts of Congress under which 
the total amount of $57,500.00 was paid to the Chicka-
saw Nation (R. 560); and then (on page 561) he states 
that the same has not been repaid to the United States. 

That is granted; but it is contended by the plain-
tiff, the Chickasaw Nation, that any moneys paid to it 
under said Article 46 of the Treaty of 1866, and which 
were "to be repaid out of said moneys (the considera-
tion of $300,000.00 for the cession of the Leased District 
lands), or any other moneys of said Nations in the 
hands of the United States", are not now recoverable, 
for the reason that any right which the United States 
might have had to have such moneys repaid, was waived 
and relinquished, and surrendered, in that part of Sec-
tion 29 of the Act of Congress of June 28,1898; 30 Stat., 
495 (The Choctaw and Chickasaw "Atoka Agreement" 
of 1898), as follows: 

' ' It is further agreed that all of the funds in-
vested, in lieu of investment, treaty funds, or 
otherwise, now held by the United States in trust 
for the Choctaw and Chickasaw tribes, shall be 
capitalized within one year after the tribal gov-
ernments shall cease, so far as the same may 
legally be done, and be appropriated and paid, by 
some officer of the United States appointed for the 
purpose, to the Choctaws and Chickasaws (freed-
men excepted) per capita, to aid and assist them 
in improving their homes and lands.'' 

Then follows, in the same Agreement, the provi-
sion relating to moneys arising from the sale of Town-
sites, that "the funds so accumulated shall be divided 
and paid to the Choctaws and Chickasaws (freedmen 
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excepted), each member to receive an equal portion 
thereof." 

These two provisions dispose of, by agreement, 
(1), "all of the funds" held in trust by the United 
States, and (2), "the moneys so accumulated" (for 
townsites), by their payment, per capita, to the Choc-
taws and Chickasaws. 

Then followed the Choctaw and Chickasaw "Sup-
plementary Agreement" of July 1,1902 (32 Stat., 641) 
which, in Section 14, provided that "the residue of 
lands (that is, the lands left over after allotments), 
shall be sold at public auction, "so much of the proceeds 
as may be necessary for equalizing allotments shall be 
used for that purpose, and the balance * * * shall be 
distributed per capita as other funds of the tribes." 

Thus, in these two Agreements, all of the funds 
and moneys, arising from all sources whatsoever, were 
to be distributed per capita to the Choctaws and Chick-
asaws. 

As one of the considerations for inducing the Choc-
taw and Chickasaw Nations to enter into the "Atoka 
Agreement" of 1898, and the "Supplementary Agree-
ment" of 1902, the United States agreed to pay out, 
per capita, all funds and moneys, without any condi-
tions, reservations or restrictions; and these terms were 
so accepted, in good faith, by the Indians. 

The Indians had reluctantly agreed to the plans 
and policies of the United States for the allotment of 
their lands, the sale of all their townsites and surplus 
lands, and the abolition of their Tribal Governments, 
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in order to make way for the coming new State of Ok-
lahoma, which was the objective of the United States. 

How, in good conscience and fair dealing, can it 
now be contended that the solemn and binding provi-
sions of the "Atoka Agreement" of 1898 and the "Sup-
plementary Agreement" of 1902, be now ignored and 
set aside, and that the Indians shall now be required to 
repay moneys which might have been charged back to 
them, under said Article 46 of the Treaty of 1866. 

Such moneys were not charged back for now more 
than 75 years, and during all of that time no such con-
tention or suggestion was ever made. 

Then, as is contended, when the "Atoka Agree-
ment ' ' of 1898 and the '4 Supplementary Agreement'' of 
1902, came to be made, the Indians were "brought into 
line", and induced to accede to these new plans and pol-
icies of the United States, the "slate was wiped clean" 
and a "new start" was made, as evidenced by the many 
provisions of those Agreements; and the most import-
ant provisions were those above quoted, which were that 
"all of the funds" then held in trust for the Indians 
(plus the other moneys arising from the sale of their 
surplus lands, townsites and other properties) should 
be and paid out per capita, "to aid and assist them in 
improving their lands and homes," and for the other 
purposes therein stated. 

"All of the funds" thus arising have long since 
been actually "capitalized and paid out per capita" for 
the purposes stated in said Agreements of 1898 and 
1902, thus evdencing the good faith of the United States, 
and its recognition of its obligations in that respect. 
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If tlie United States had any intention of requir-

ing the repayment of the moneys advanced and paid to 
the Indians, under said Article 46 of the Treaty of' 
1866, would it not have taken that item into considera-
tion when the new and comprehensive settlement was 
made in the Agreements of 1898 and 1902! 

In the said Agreements of 1898 and 1902, the 
United States agreed that all of the moneys of the In-
dians in the hands of the United States, should be paid 
out per capita; and from year to year, Acts of Congress 
were passed in pursuance of those Agreements; and 
all of the funds were actually so paid out. 

Do not all of these acts of the United States show, 
by overwhelming corroboration, the meanings and pur-
poses of the above quoted provision of the Agreements 
of 1898 and 1902? 

In this, it provided that all of the moneys arising 
from all sources shall be paid out per capita, for the 
purposes stated; and thus having accomplished its own 
objectives in having induced the Indians to accept its 
own plan and policies, it waived, and relinquished, and 
surrendered, any claim it might have theretofore en-
forced, under said Article 46 of the Treaty of 1866. 

In the instant suit, and in other suits, the Indians 
have been required to answer many contentions which 
were without merit, but the contention now made by the 
United States that it should now be permitted to re-
cover moneys referred to in said Article 46 of the 
Treaty of 1866 would seem to "lead all the rest" in 
being without merit and in its implications of arbitrar-
ily and.fairly attempting now to ignore its solemn 

and binding obligations in dealing with its helpless In-
dian wards. 

As stated, in the said "REPORT OF COMMIS-
SIONER" (R. 557-561), it is not held, or recommended 
to the court, that the United States should now recover 
the moneys under consideration. 

The Commissioner merely finds the facts, which 
are undisputed: (1), That such moneys were advanced, 
under said Article 46 of the Treaty of 1866; and (2), 
That such moneys have not been repaid to the United 
States. 

It is significant that the Commissioner then quotes 
and without comment (R. 561), that part of the "Atoka 
Agreement'' of 1898, upon which the plaintiff, the Chick-
asaw Nation largely relies in support of its contention 
that any right which might have existed, under the 
Treaty of 1866, to have such moneys repaid, was 
waived, and relinquished, and surrendered. In order to 
make the record complete, he should have also quoted 
that provision of the "Atoka Agreement" of 1898, re-
lating to townsite moneys, and also that provision of 
the "Supplementary Agreement" of 1902, above re-
ferred to, since all of such provisions dispose of all 
funds and moneys in the hands of the United States, 
by providing that they shall be paid out, per capita, and 
for the purposes therein stated. 

It thus appears that, having no views to express, 
he merely felt it to be his duty to report the facts of 
that transaction to the court, and to leave to the court 
the determination of whether the moneys involved in 
the Counterclaim" now under consideration* should, 
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to the same end) should be adopted and made effective, 
in order that the existing conflicts and confusions may 
be reconciled and avoided, or whether such conflicts and 
confusions which have been pointed out, shall be per-
mitted to stand, for an indefinite time, and to continue 
to consume the time and energies of the courts, and to 
jeopardize the rights of the contending parties. 

Frankly and respectfully stated, the problem here 
stressed, and the questions which arise out of that 
problem, and which now cry out for solution, were 
brought about in the manner show», in the following 
paragraphs. 

When the said Act of August 12, 1935 (49 Stat., 
571-96), was passed, authorizing the allowance of 
1'Gratuity Offsets", counsel for the defendant, the 
United States, failed or refused, to recognize and to 
face, and to cooperate in the solution of, the tremendous 
task that confronted counsel for both the United States 
and the Indians, in the analysis of the thousands of 
items and amounts appearing in the General Account-
ing Office Report, 

Counsel for the Indians b e s o u g h t counsel for the 
United States to go into conference, for the purpose of 
eliminating the items and amounts which were clearly 
not allowable under the provisions of Treaties or 
Agreements between the United States and the Indians, 
and to include only those items and amounts which 
were debatable, in order that, in fairness to the parties, 
the labors of counsel, and burdens of the court, might 
be lessened. 

But this request was steadfastly refused. 
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Instead, they chose to copy out of the General Ac-

counting Office Report practically all of the items and 
amounts which it contained and to "dump" them into 
the lap of the court, and to demand their allowance as 
"Gratuity Offsets" in the said "Leased District" suit, 
irrespective of the applicable rules of evidence, and ir-
respective of the provisions of Treaties and Agree-
ments between the United States and the Indians under 
which a large percentage of such items and totals were 
clearly not allowable. 

Apparently it was their hope and belief that coun-
sel for the Indians would be unable to disprove of any 
of such items and amounts, and that the court would 
accept their mere assertions, and allow the same. 

This statement is supported by the record of what 
has actually transpired on the subject of "Gratuity 
Offsets'' in the said ' ' Leased District'' suit, and in the 
instant suit (and the court has allowed, in the instant 
suit, the Motion of the plaintiff, the Chickasaw Nation, 
for leave to refer to, and to make use of, the applicable 
parts of the record in that suit). 

What is shown by the Records, in the two named 
suits in corroboration of the foregoing statements? 

The Record in the said "Leased District" suit will 
first be referred to. 

In the "DEFENDANT'S STATEMENT SET-
TING FORTH GRATUITIES" in that suit (R. 473-
477), there was first set up the total sum of $5,724,587.83, 
as claimed "Gratuity Offsets". 
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Then, upon the filing of the "SUPPLEMENT TO 

THE BRIEF OF THE CHICKASAW NATION" (R. 
617-655), calling attention to numerous items and 
amounts which were clearly not alloivable, for the rea-
ons therein stated, the United States then filed its " R E -
STATEMENT OF GRATUITIES" (R. 657-672), in 
which the total amount theretofore set up (of $5,724,-
587.83), was voluntarily reduced to $4,062,838.07 (or a 
reduction of $1,661,749.76). 

Then, the Chickasaw Nation filed its "REJOIN-
DER BRIEF" (R. 673-747), calling attention to the 
fact that, while numerous items and amounts had been 
admitted to be not allowable, ye t the "RESTATE-
MENT OF GRATUITIES" still contained numerous 
items and amounts of the same nature and character 
as those admitted to be not allowable, and eliminated; 
yet the allowance of such items and amounts was still 
insisted upon. 

That part of the suit relating to "Gratuity Off-
sets" was then orally argued before the court; and 
when its decision came down, the allowance of ' ' Gratu-
ity Offsets" was for the sum of $1,326,651.37, thus 
showing that the contentions of the Indian plaintiffs 
had, in the main, been sustained; but, as has been 
shown, that was a "lump sum" allowance, without any 
statement of what items and amounts were allowed, 
and what not allowed. 

Since many of items and amounts set up and 
claimed as "Gratuity Offsets" in that suit, are now set 
up and claimed in the instant suit, how may such items 
now set up and claimed, be now disposed of, without 

knowing how such identical items and amounts were 
disposed of in the said "Leased District" suit? 

It is no answer to this contention to say that the 
said "Leased District" suit was a Congressional Ref-
erence suit, and that no judgment was rendered, and 
that, in the instant suit, judgment has been rendered; 
and that, therefore, whatever the court found and held 
upon Gratuity Offsets" in that suit, has no bearing 
upon the same items and amounts now set up in the in-
stant suit. 

In the "Leased District" suit, the court did not 
trifle with the subject of "Gratuity Offsets". 

They were considered and decided upon the facts 
and the law, exactly in the same way as in other suits 
wherein judgments were prayed for; and it must be as-
sumed that its findings and holdings, upon that subject, 
in the "Leased District" suit were exactly the same 
as they would be upon the same items and amounts now 
set up and claimed in the instant suit. 

Therefore, it is necessary, in the further consid-
eration of the instant case, to know what items and 
amounts were allowed, and not allowed, in the "Leased 
District" suit, in order that confusions and conflicts 
may be avoided, in the consideration of the same items 
and amounts now set up, and claimed as ' ' Gratuity Off-
sets ' ' in the instant suit. 

And that is the plan now suggested by the plain-
tiff, the Chickasaw Nation, in the instant suit; and when 
it can be made known what items and amounts make up 
the "lump sum" allowance of $1,326,651.37, in that 



583 569 
suit, then, and then only, can the same items and 
amounts now set up and claimed in the instant suit, be 
disposed of in a way that will be precise, and fair and 
just, to the contending parties; and so as to avoid the 
confusions and conflicts which have been shown to still 
exist. 

The Record in the instant case will next be referred 
to, showing the conflicts and confusions that still exist 
and which have not been recommended to be reconciled 
and removed, by the "REPORT OF COMMISSION-
E R " (R. 561-64). 

As stated, the total of the items and amounts of 
claimed "Gratuity Offsets" which are apparently rec-
ommended for allowance against the plaintiff, the 
Chickasaw Nation, have been materially reduced; and 
evidently some of the contentions set out in the plain-
tiff's "RESPONSE" (R. 511-537) have been found to 
contain merit, and to have been accepted and acted 
upon. 

But these holdings by the Commissioner go only 
"part of the way" ; and there still remain confusions 
and conflicts which are neither reconciled nor settled; 
and it remains for the court to reach its own conclu-
sions, if the relief prayed for is to be granted. 

On page 563 of the "REPORT OF COMMIS-
SIONER" appears a tabulation of items and amounts 
which the Commissioner holds to have been "expended 
gratuitously" for the Choctaw and Chickasaw Nations, 
from 1897 to 1934, aggregating $265,481.82; and that 

21.05% of this amount (or $58,320.77) is allowable 
against the Chickasaw Nation. 

On page 536 of plaintiff's "RESPONSE" herein, 
it has been shown that five of these particular items and 
amounts, aggregating $238,392.10 were set up, and 
claimed, and passed upon by the court, in the said 
"Leased District" suit. 

Many other identical items and amounts which 
have been set up and claimed, in the two suits, could 
have been added to such tabulation, but only a sufficient 
number were included to show the existing conflicts and 
confusions. 

While the Commissioner may have omitted rec-
ommending the allowance of some such identical items, 
here remain five (aggregating $238,392.10), which are 
still confusing and conflicting, thus standing like 
beacon lights upon the rocky headlands of a mighty 
ocean, and "pointing the way" to a course which, if 
followed, will be fair and just to the contending parties. 

G E N E R A L . 

The attention of the court is called to the suggested 
definitions of allowable, and non-allowable "Gratuity 
Offsets", appearing upon pages 527-29 of the plain-
tiff's "RESPONSE". 

These are intended to be a substantial restatement 
of what this Honorable Court must have found and held, 
when, in the said "Leased District" suit, out of claimed 
total of $5,724,587.63, there was allowed only $1,326,-
651.37; and the balance was not allowed. 
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In this connection, the attention of the court is also 

called to the Original Report of the General Accounting 
Office Report in the suit of Chickasaw Nation vs. United 
States, No. K-544 (in plaintiff's "RESPONSE", R. 
530-32), in which it is made plain that the expenses of 
administration, in the division of the tribal estates, 
were to be borne by the United States; and it may be 
assumed that this proof was accepted by the court, in 
refusing the allowance of a large percentage of the 
items and amounts claimed as "Gratuity Offsets" by 
the defendant, the United States. 

C O N C L U S I O N . 

Finally, the plaintiff, the Chickasaw Nation, feels 
that it is justified in inquiring: In view of what has 
been shown in the foregoing, regarding the existing 
confusions and conflicts, in the matter of "Gratuity 
Offsets", under the said Act of Congress of 1935, in 
suits and proceedings affecting the Five Civilized 
Tribes of Indians, has the time not come for this Hon-
orable Court, in the exercise of its great powers and 
authority, to finally and forever settle, and bring to an 
end, the confusions and conflicts which have been shown 
to have heretofore arisen, and which still exist, by the 
adoption and enforcement of the plan herein suggested 
(or some other plan to the same ends), and by the 
adoption of precise definitions of what constitute al-
lowable "Gratuity Offsets", and what are not allow-
able, in order that the contending parties may have a 
"rule and guide" which they must accept and respect, 
in the further progress of this and other suits, in the 
matter of "Gratuity Offsets"? 
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The plaintiff, the Chickasaw Nation, prays that, if 

the Arguments herein contained, plus what has been 
set out in plaintiff's "RESPONSE TO DEFEND-
ANT'S SECOND AMENDED REQUEST" (R. 511-
537), and in plaintiff's "REPLY TO DEFENDANT'S 
FURTHER ANSWER" (R. 539-556), be not found suf-
ficient for the granting of the relief herein prayed for, 
it be permitted to submit further oral argument before 
the court upon these Exceptions to the "REPORT OF 
COMMISSIONER", and upon the whole subject of 
"Gratuity Offsets". 

T H E C H I C K A S A W N A T I O N , 
B y MELVEN CORNISH, 

Its Special Attorney. 


