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O B J E C T I O N S T O P L A I N T I F F ' S R E Q U E S T E D F I N D I N G S O F 
F A C T 

PLAINTIFF'S FINDINGS 1 - 4 ( R . 1 4 3 - 1 4 7 ) 

It is suggested that a more concise statement of 
the essential facts will be found in those requested 
by defendant. 

PLAINTIFF'S FINDING 5 ( R . 1 4 7 ) 

Defendant objects to the introductory paragraph 
of plaintiff's requested finding 5 because it is not 
correct. The United States was not a party to the 
treaty of 1837 between the Chickasaw Nation and 

.. the Choctaw Nation, and nowhere in that treaty is 
it agreed that the Chickasaw Nation acquired "a 
common interest in all the lands of the Choctaw 
Nation." The language of the treaty and the his-
tory of the negotiations leave some doubt that they 

of frn^d 4 ttf 7 
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then acquired a proprietary interest even in the 
Chickasaw district. (See R. 290 et seq.) 

PLAINTIFF'S FINDING 6 ( R . 1 4 9 ) 

Defendant objects to the first paragraph of this 
requested finding as being incorrect. The treaty of 
1855 did not restate or define any previously ac-
quired interest of the Chickasaw Nation. To the 
contrary, the treaty considerably alters its interests 
in that, among other things, for the first time it 
acquired a common interest in all Choctaw land, 
while it surrendered possession of more than half 
the former Chickasaw district. 

There were three parties to this treaty of 1855: 
the United States, the Choctaw Nation, and the 
Chickasaw Nation. Under the terms of this treaty 
the United States neither ceded nor conveyed any 
right, title, or interest in any land to either the 
Choctaw Nation or the Chickasaw Nation or the 
members thereof. However, under the provisions 
of Article 1, the United States guaranteed faithful 
performance by each of these Indian tribes to the 
other of the obligations devolving on them by rea-
son of the provisions of Articles 1 to 8, inclusive. 

Furthermore, as to the eastern boundary, the de-
scription set forth in the treaty of 1855 was in-
tended by all parties to delineate the actually sur-
veyed and for years mutually agreed boundary, and 
was not intended to describe a theoretical line which 
was never laid out on the ground and which devi-

ated from the marked line to such a slight extent 
that it was not discovered for approximately thirty 
years, and at that time became known only by means 
of precision instruments. 

PLAINTIFF'S FINDING 7 ( R . 1 5 0 ) 

Defendant objects to the second paragraph of 
this requested finding because it is contrary to the 
facts. There is no evidence that in 1854 anyone had 
" reason to doubt the correctness of the eastern 
boundary line" or that for this cause the treaty 
provided for a resurvey. On the contrary the evi-
dence shows that the resurvey was requested by the 
Choctaws because the old marks were disappearing. 
In other words, they acquiesced in the old line and 
wanted it re-established. 

PLAINTIFF'S FINDING 8 ( R . 1 5 1 ) 

Defendant objects to the descriptive adjectives 
"treaty" line and "false" line, for the reason that 
the so-called treaty line was intended by the 
treaty and by various other documents to describe 
the line actually laid out. 

The assertions that land was "appropriated" and 
"confiscated", are conclusions of law. The state-
ment as to the effect of the Act of 1875 is also a 
conclusion of law. 

PLAINTIFF'S FINDING 9 ( R . 1 5 2 ) 

Defendant again objects to the use of the word 
"false" in describing the actual boundary line. 
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Moreover, the requested finding is a conclusion of 
law as to whether the facts constituted a "taking" 
and as to the time of such "taking". 

PLAINTIFF'S FINDING 10 ( R . 153> 

This requested finding is objected to as being a 
conclusion as to the holdings of the Court of Claims 
and the Supreme Court, and in particular, as being 
an erroneous conclusion that either Court held that 
there was a taking as of March 3,1875. 

PLAINTIFF'S FINDING 12 ( R . 1 5 4 ) 

This requested finding is objected to as consisting 
of conclusions of law, which, moreover, are not 
correct. 

PLAINTIFF'S FINDING 13 ( R . 1 5 4 ) 

The first paragraph is objected to as being imma-
terial. The second paragraph is objected to as be-
ing incorrect and as being a conclusion of law. 

PLAINTIFF'S FINDINGS 14 AND 15 ( R . 1 5 5 - 1 5 6 ) 

In view of Rule 39 (a) the request for these find-
ings becomes premature. 

DEFENDANT'S REQUESTED FINDINGS OF FACT 

The defendant, considering the facts hereinafter 
set forth to be proven and deeming them material 
to the due presentation of this case in the special 
findings of fact, requests the Court to find the same 
as follows: 

241: 

DEFENDANT'S FINDING 1 

As an early step in the removal of the Choctaw 
Indians from the country occupied by them east of 
the Mississippi river, a treaty was made in 1820 by 
which the United States, for a consideration, ceded 
to the Choctaw Nation a large tract of country 
bounded on the north and south by the Canadian 
and Red rivers, respectively, and lying in what 
now constitutes the States of Arkansas and Okla-
homa. 7 Stat. 210. (Sketch map inside back 
cover.) 

DEFENDANT'S FINDING 2 

There already had been some white settlement in 
the eastern portion of this tract, however, and to 
solve the difficulty created by this situation, the 
United States repurchased the eastern portion of 
the tract from the Choctaw Nation. The treaty of 
retrocession defines the eastern boundary of the 
lands retained by the Choctaw Nation as follows: 

* * * a line beginning on the Arkansas 
[river], one hundred paces east of Fort 
Smith, and running thence, due south, to Red 
River; it being understood that this line shall 
constitute, and remain, the permanent boun-
dary between the United States and the 
Choctaws; and the United States agreeing to 
remove such citizens as may be settled on the 
west side, to the east side of said line, and 
prevent future settlements from being made 
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on the west thereof. Treaty of January 20, 
1825, 7 Stat. 234. 

DEFENDANT'S FINDING 3 

In November and December 1825, by direction 
of the Secretary of War, surveyor James L. Con-
way ran and marked a line which purported to be 
the eastern boundary line described in the treaty 
of January 20,1825. Instead of bearing due south 
from Fort Smith, the line so marked veered 
slightly to the west, thus including within the ret-
roceded territory east of the line a wedge-shaped 
tract which would have remained within the Choc-
taw territory had the line projected due south. 
The error not being then, known, the Conway line 
was believed to be the line described in the treaty, 
and both the United States and the Choctaw Na-
tion treated it accordingly. From that time all 
lands to the east of the line were treated by the 
United States as public domain and as part of the 
Territory and State of Arkansas. Public surveys 
up to the line commenced as early as 1827 and were 
completed in 1845 (Deft's Exs. A and B, appendix 
pp. 337 et seq.). The actual disposal of the lands 
within the wedge to settlers commenced as early 
as 1829 and nearly one-fourth of it had been dis-
posed of by 1855. (Photostat schedules—not 
printed—filed with Kept, of Gen. Land Office, R., 
p. 26.) 

The Choctaws also treated the line as being the 
correct line. A large portion had removed to the 
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new country prior to the fall of 1826,1 and when 
the main body migrated westward to their new res-
ervation they took possession of the territory to the 
west of the Conway line and made no claim to any 
lands to the east of it. When the Chickasaws ac-
quired from the Choctaws the " privilege of form-
ing a district" in the westernmost portion of the 
Choctaw country they treated the Conway line as 
being the correct line and no individuals among 
them attempted to settle east of the Conway line, 
although by the treaty of 1837, 11 Stat. 573, indi-
vidual members of the Chickasaw Tribe had the 
right to settle in the Choctaw districts. 

DEFENDANT'S FINDING 4 

The main body of the Choctaws not having re-
moved from their lands east of the Mississippi 
river, by the treaty of September 28, 1830, 7 
Stat. 333, detailed provisions were made for their 
removal. By this treaty the United States pur-
chased surplus lands of the Choctaws east of the 
Mississippi and confirmed the title of the Choctaw 
Nation to that portion of the western lands which 
they had acquired through the treaty of 1820, and 
which had not been retroceded in 1825. This treaty 
provided that the United States would cause a 
grant of such land to be made to the Choctaws in 
fee simple and, in describing the area, described 

1 American State Papers, Indian Affairs, Vol. II, p. 711. 
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the same eastern boundary line as set out in the 
treaty of 1825. 

DEFENDANT'S FINDING 5 

The Chickasaw Nation by treaty (7 Stat. 381) 
ceded to the United States all of its lands east of 
the Mississippi river and agreed to remove to 
lands west of the Mississippi river as later might 
be determined. In order to secure a western home 
the Chickasaw Nation purchased from the Choc-
taw Nation by the treaty of 1837, 11 Stat. 573, cer-
tain rights and privileges in what then constituted 
the Choctaw country. The United States was not 
a party to this treaty, the pertinent portions of 
which are as follows: 

ARTICLE I . It is agreed by the Choctaws 
that the Chickasaws shall have the privilege 
of forming a district within the limits of 

. their country, to be held on the same terms 
that the Choctaws now hold it, except the 
right of disposing of it (which is held in 
common with the Choctaws and Chicka-
saws), to be called the Chickasaw District 
of the Choctaw Nation, * * * (Italics 
supplied.) 

ARTICLE II. The Chickasaw district shall 
be bounded as follows, viz: * * * [an 
area in the westernmost portion of the re-
served Choctaw land is described]. 

ARTICLE III. The Chickasaws agree to pay 
the Choctaws, as a consideration for these 
rights and privileges, the sum of five hun-
dred and thirty thousand dollars; * * * 

* * * * * 
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ARTICLE Y . IT is hereby declared to be the 
intention of the parties hereto, that equal 
rights and privileges shall pertain to both 
Choctaws and Chickasaws to settle in what-
ever district they may think proper, and to 
be eligible to all the different offices of the 
Choctaw Nation, and to vote on the same 
terms in whatever district they may settle, 
except that the Choctaws are not to vote in 
anywise for officers in relation to the resi-
due of the Chickasaw fund. 

The district described in article II lies in the 
western end of the Choctaw territory, its eastern 
boundary is many miles west of the eastern bound-
ary of the Choctaw country, and it does not in-
clude any part of the wedge-shaped strip along the 
eastern side of the Conway line. 

The parties to the treaty did not intend that the 
Chickasaws were to receive an undivided interest 
in all of the land of the Choctaws, but understood 
that the Chickasaws were to receive "a district 
within the limits" of the Choctaw lands for a home, 
with the mutual permission that individuals of 
either nation might settle within the districts of 
the other. This was the understanding disclosed 
by the negotiations and conveyed to the Senate of 
the United States in order to secure its necessary 
consent to the treaty (Ex. E, appndx., pp. 344 et 
seq.). 

DEFENDANT'S FINDING 6 

On March 2 3 , 1 8 4 2 , a formal patent was executed 
which recited the promise made to the Choctaws 
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in the treaty of 1830 that a patent would be issued 
to the lands west of the boundary. This patent de-
scribes the same eastern boundary as that described 
in the treaty of 1825. The patentee was the 
"Choctaw Nation" and the patent did not mention 
the Chickasaw Nation. 

DEFENDANT'S FINDING 7 

The two nations recognized the division into dis-
tricts, and fell into dispute concerning the bound-
ary separating them. As a result, by the treaty 
of November 4, 1854 (10 Stat. 1116), between the 
Choctaw and Chickasaw tribes, to which the 
United States was not a party, settlement of this 
dispute was effected. Article I of this treaty of 
1854 reestablished the Chickasaw district as fol-
lows : 

It is agreed by the Choctaw and Chicka-
sawT tribes of Indians, in lieu of the bound-
aries established under article second of the 
convention and agreement entered into be-
tween said tribes, January 17th, A. D. 1837, 
the Chickasaw district of the Choctaw Na-
tion shall be bounded as follows, viz: Begin-
ning on the north bank of the Red River, 
at the mouth of Island Bayou, where it 
empties into the Red River, about twenty-
six miles on a straight line, below the mouth 
of False Wachitta, thence running a north-
westerly course, along the main channel of 
said bayou to the junction of three prongs 
of said bayou nearest the dividing ridge be-
tween Wachitta and Low Blue rivers, as 
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laid down upon Capt, R. L. Hunter's map; 
thence, northerly along the easterly prong 
of Island Bayou to its source; thence, due 
north to the Canadian River, thence west, 
along the main Canadian, to the one hun-
dredth degree of west longitude; thence 
south to Red River, and down Red River 
to the beginning: Provided, however, if the 
line running due north from the eastern 
source of Island Bayou to the main Cana-
dian shall not include Allen's or Wa-pa-
nacka academy within the Chickasaw dis-
trict, then an offset shall be made from said 
line so as to leave said academy two miles 
within the Chickasaw district, north, west, 
and south from the lines of boundary. 

The line so described was approximately the same 
as the former boundary between the Choctaw and 
Chickasaw districts and the redefined Chickasaw 
district was still far to the west of the eastern line 
of the Choctaws. 

DEFENDANT'S FINDING 8 

In the meantime the Chickasaws had become in-
creasingly disturbed because of political difficulties 
between the two tribes. They were out-voted in the 
Choctaw council and were subjected to laws passed 
by the Choctaw majority. Relations between the 
two tribes became so strained that the United 
States was obliged to intercede. The tripartite 
treaty of June 22, 1855, 11 Stat, 611, between the 
United States, the Choctaw7s, and the Chickasaws, 
for the purpose of readjusting the relations be-
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tween the Choctaws and the Chickasaws, and be-
tween these Nations and the United States, finally 
resulted. 

The preamble states the fourfold purpose of the 
treaty: (1) to readjust the relations between the 
Choctaw and Chickasaw tribes; (2) to obtain re-
linquishment from the Choctaws of claim to any 
territory west of the 100th degree of west longi-
tude; (3) to lease a portion of the Choctaw and 
Chickasaw land for the purpose of settling certain 
other Indian tribes or bands thereon, and (4) to 
adjust claims of the Choctaws against the United 
States with reference to the net proceeds of lands 
east of the Mississippi ceded to the United States. 

Article 1 defined the boundaries of the country 
the same as they were defined in the treaty of 1825, 
with the exception that the western boundary was 
defined as the 100th degree west longitude, and 
provided that the United States secure and guar-
antee such lands to the two nations, to be held in 
common, so that the members of each tribe should 
have equal interests. 

Article 2 provided for a reduced Chickasaw 
district, the north, east, and south boundaries to 
be substantially the same as the former Chickasaw 
district, and the western boundary to be the 98th 
degree of west longitude. 

Article 3 provided that the remainder of the 
country should constitute the Choctaw district. 

Articles 4, 5, and 6 provided for the govern-
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ment of the citizens of each tribe and of their rights 
and privileges. 

Article 7 provided that the nations should be 
self-governing so far as compatible with the Con-
stitution and laws of the United States, and pro-
vided for exclusive occupation by the tribes. 

Article 8 provided that "in consideration of 
the foregoing stipulations" the Chickasaws would 
pay to the Choctaws $150,000. 

By Article 9 the "Choctaws" relinquished to 
the United States all their claim to land west of the 
100th meridian and the "Choctaws and Chicka-
saws" together leased to the United States the 
land between the 98th and 100th meridians. 

Article 10 provided that in consideration of the 
relinquishment and lease the United States would 
pay to the Choctaws $600,000 and to the Chickasaws 
$200,000. 

Articles 11, 12, and 13 provided for a refer-
ence of Choctaw claims to the Senate for the 
payment of any award and for the continuance of 
payments to the Choctaws under existing treaty 
stipulations. 

Articles 14, 15, 16, 17, 18, 20, 21, and 22 were 
stipulations for protection of Indians, extradition 
of criminals, payments by traders, establishment 
of military posts, post roads and agencies, rights-
of -way for railroads and telegraphs, general 
amnesty between tribes, and other provisions usual 
in Indian treaties. 

252103—40 2 
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Article 19 provided that the United States, 

as soon as practicable, should cause the eastern and 
western boundary lines of the whole tract, as well 
as the western boundary of the Chickasaw district, 
to be run and permanently marked. 

DEFENDANT'S FINDING 9 

When the treaty of 1855 was consummated, all 
the parties thereto assumed that the Eastern 
boundary line of the Choctaw Nation as originally 
surveyed was the boundary line defined in the 
treaty of 1825 (7 Stat. 234), and in Article 1 of 
said tripartite treaty. Under this assumption and 
by the terms of Article 1 and Article 3 of said 
treaty, the Choctaw Nation, with the approval of 
the United States, agreed and covenanted with the 
Chickasaw Nation that thenceforth the territory 
described in the first paragraph of Article 1 of said 
treaty should be held in common by the Choctaw 
and Chickasaw tribes. 

On the assumption that the visible boundaries 
were correct and in consideration of the property 
rights and the privileges granted to the Chickasaw 
Nation by the Choctaw Nation under the provisions 
of Articles 1 to 7 inclusive, the Chickasaws by the 
terms of Article 8 agreed to pay to the Choctaws 
the sum of one hundred and fifty thousand dollars. 

The United States did not convey or purport to 
convey any land, but by the provisions of the sec-
ond paragraph of Article 1, among other guaran-
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tees, secured and guaranteed to the Chickasaws 
that the Choctaws would perform the stipulations 
and agreements regarding the joint tenure of the 
land. 

DEFENDANT'S FINDING 10 

By Article 9 of the treaty there was ceded to the 
United States all the Choctaw country lying west 
of the 100° west longitude, and there was leased 
to the United States that part of the Chickasaw 
district lying between the 98° and 100° west longi-
tude. It became necessary therefore to mark the 
new west boundary at the 100th meridian and the 
new west boundary of the Chickasaw district at the 
98th meridian. Meanwhile the Choctaws had 
requested in May of the previous year that the 
eastern boundary be run and marked again because 
of the disappearance of some of the old markings. 

Accordingly Article 19 of the treaty of 1855 
provided that as soon as practicable the eastern 
and western boundaries of the commonly owned 
land should be run and permanently marked, as 
well as the line dividing the Chickasaw and the 
leased districts. This stipulation was not 
prompted by any doubt that the Conway survey 
was correct, it still being the belief of all parties 
that the Conway survey was the correct survey of 
the line defined in the treaty of 1825. (Finding 
X X X I , Choctaw Nation v. United States, 21 C. 
CI. 59, 79.) 
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DEFENDANT'S FINDING 11 

In making the surveys of 1858 the error in the 
Conway survey of the eastern boundary was dis-
covered for the first time. Because of the con-
fusion which would result if a new line were run, 
the surveyors were instructed by the Commissioner 
of Indian Affairs to confine their work to retracing 
and remarking the old survey. The Choctaw 
Nation v. The United States, 21 C. CI. 59, 72. 

DEFENDANT'S FINDING 12 

Upon learning of the error in the Conway sur-
vey the Choctaws were disturbed by the fact, but 
there is no evidence that the Chickasaws showed 
any concern. Thus matters stood until about 
1870 when a new survey of a due south boundary 
was undertaken by the Interior Department. 
This survey drew immediate protests from resi-
dents of the State of Arkansas,2 and as a result, by 
the act of Congress approved March 3, 1875, 18 
Stat. 476, it was provided that the boundary line 
"as originally surveyed and marked, and upon 
which the lines of the surveys of the public lands 
in the State of Arkansas were closed" was to be the 
permanent boundary line between the State of 
Arkansas and the Indian country, and that the 
size of the area which lay between the boundary as 
actually run and as it should have been run should 

2 See Memorials of the Arkansas Legislature in Arkansas 
Acts 1873, No. 10, p. 501; Ark. Acts 1874-75, No. 20, p. 288; 
cf. 3 Cong. Ree., pt. 2, p. 1054 (1875). 

be computed. In 1877 surveys were made and the 
difference computed. (The Choctaw Nation v. 
The United States, 21 C. CI. 59, 72.) Nothing 
further was done respecting the difference so 
computed. 

DEFENDANT'S FINDING 13 

In 1881 a long-standing controversy between the 
United States and the Choctaw Nation over the 
net proceeds of certain lands which that tribe had 
formerly owned east of the Mississippi river was 
referred to the Court of Claims for adjudication. 
The treaty of 1855 had provided for settlement of 
these claims by submission to the Senate, but the 
award of the Senate failing to satisfy the Choctaws, 
the Congress passed an act permitting the tribe to 
present its claims to the Court of Claims. 21 Stat. 
504. Numerous items aggregating several million 
dollars were presented and, taking advantage of 
the somewhat broad language of the act, the Choc-
taw Nation claimed incidentally the value of the 
wedge-shaped strip which they alleged had been 
taken from them in that: 

the United States, in surveying and perma-
nently establishing the said boundary line, 
did encroach upon and take from your peti-
tioner a large quantity of land, to wit, 
136,204.02' acres; and the said land has, by 
the said acts of the United States, as well 
as by the provisions of the act of Congress 
for establishing the western boundary line 
of the State of Arkansas, approved March 3, 



254 

1875, become a part of the public domain of 
United States * * *.3 

The Court found that land aggregating 136,204.02 
acres was taken from the Choctaw Nation by the 
"original boundary line." Choctaiv Nation v. 
United States, 21 C. Cls. 59, 72, Finding X X X I . 
The full value of the land was held to be $68,102.00, 
which sum was duly paid by the United States to 
the Choctaw Nation as the sole owner of the tract. 

DEFENDANT'S FINDING 14 

Some time later the Chickasaw Nation presented 
the Choctaws with a claim for one-fourth the 
amount of said sum. The matter was submitted 
to arbitration, the Chickasaw Nation alleging that 
the Choctaw Nation was indebted to it in the sum 
of $17,025.50, or one-fourth of the judgment of 
$68,102.00, recovered by the Choctaw Nation from 
the Government in the "Net Proceeds'' case "on 
account of the land taken from the Choctaw Nation 
by the State of Arkansas, by reason of an inaccu-
rate survey of the boundary line between the said 
State of Arkansas and the Choctaw Nation, made 
by the Government of the United States." 

The arbitration resulted in an agreement dated 
March 9, 1905, by the terms of which the Choctaw 
Nation agreed "to recognize and pay the claim of 
the Chickasaw Nation for one-fourth the money re-

3 Amended petition, Par. 4, The Choctaw Nation of Indians 
v. The United States, C. Cls., December term, 1882 No 
12742. 
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ceived on account of the eastern boundary ques-
tion, decided in favor of the Choctaw Nation 
against the United States, as aforesaid, the said 
one-fourth amounting to seventeen thousand 
twenty-five dollars and fifty cents ($17,025.50) and 
upon the Chickasaw Nation's accepting said 
amount in the manner hereinafter provided, less 
the costs, as provided herein, it shall forever aban-
don any and all claims against the said Choctaw 
Nation." 

By the terms of this agreement the Chickasaw 
Nation agreed "to allow the Choctaw Nation a 
credit of one thousand, twenty-one dollars and 
fifty-three cents ($1,021.53) as the Chickasaw 
Nation's pro rata share of the cost of the prosecu-
tion of the suit to recover the amount due by the 
Government in settlement of the eastern boundary 
suit, aforesaid" (R. pp. 322-326). 

DEFENDANT'S FINDING 1 5 

The agreement of March 9, 1905, was ratified 
and affirmed by the General Council of the Choc-
taw Nation, and approved by its Principal Chief 
on June 30, 1905. 

On November 9, 1905, this agreement was rati-
fied "as to the settlement of all claims for monies 
due the Chickasaw Nation, upon boundary dis-
putes" and certain royalties by the legislature of 
the Chickasaw Nation, and approved by its 
governor. 

On November 16, 1905, the General Council of 
the Choctaw Nation enacted a measure appropri-
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ating the sum of $16,003.97 to be paid to the Chick-
asaws to carry out the agreement of March 9, 1905. 
This act was approved by the Principal Chief of 
the Choctaws. 

On February 19, 1906, the agreement and the 
duly approved acts of the legislative bodies of the 
Choctaw Nation and the Chickasaw Nation rati-
fying and affirming the agreement, were approved 
by President Theodore Roosevelt (Appndx. pp. 
319-336). The foregoing legislative acts by their 
terms became effective immediately upon their pas-
sage and approval, and none of them has been 
repealed. 

DEFENDANT'S FINDING 16 
There is no evidence that the Choctaw Nation 

paid any part of the $16,003.97 to the Chickasaw 
Nation in compliance with the agreements and 
legislative actions of the two nations. 

DEFENDANT'S FINDING 17 

There is no evidence that the Chickasaw Nation 
considered the United States liable to it or con-
ceived the idea of repudiating the unpaid arbitral 
award of 1905 and of proceeding against the United 
States until just prior to the filing of its original 
petition herein on August 5, 1929. 

BRIEF 

S T A T E M E N T O F T H E C A S E 

This is an action by the Chickasaw Nation to 
recover compensation from the United States for 
an alleged "taking" of certain lands which were 
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granted to the Choctaws by the treaty of 1820, and 
which were "reacquired" by the United States 
through an erroneous survey of the eastern boun-
dary of the Choctaw reservation, a survey which 
was made in 1825 and expressly ratified by Con-
gress in 1875, the Chickasaws having obtained in 
the meantime a one-fourth interest in the Choctaw 
reservation. 

The essential facts are these: In 1820, by the 
Treaty of Doak's Stand, the United Stated ceded to 
the Choctaw Nation a tract of country west of the 
Mississippi river, lying between the Arkansas and 
Red rivers, in return for a cession by the latter of 
a portion of their lands in the State of Mississippi. 
7 Stat. 210. This treaty was one step in a general 
program calling for the migration of the Indian 
westward, and his relocation in areas separate and 
apart from the white man. But the treaty had been 
signed too late to accomplish its entire purpose— 
the westward expansion of the United States had 
already resulted in some infiltration of settlers into 
the very region reserved for the Choctaws. Con-
gress, never overly anxious to oust the western pio-
neer, solved the difficulties in the usual way. It 
appropriated $10,000 for defraying the expenses of 
obtaining from the Choctaws a modification of their 
eastern boundary. Act of May 26, 1824, c. 155, sec. 
4, 4 Stat. 40. The Indians obliged by receding to 
the United States, for a consideration, all lands 
"lying east of a line beginning on the Arkansas, 
one hundred paces east of Fort Smith, and running 
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thence, due south, to Red River." This line was to 
constitute the permanent boundary between the 
United States and the Choctaws, and no white set-
tlers were to be allowed west of that line and those 
already there were to be removed. Treaty of Jan-
uary 20,1825, Art. 1, 7 Stat. 234. 

An appropriation "for running the line defined 
in the first article" of the aforesaid treaty was im-
mediately forthcoming. Act of March 3, 1825, c. 
16, 4 Stat. 92, 93. In November and December, 
1825, Surveyor James L. Conway, acting under in-
structions from Washington, ran and marked what 
purported to be the boundary line as defined by the 
treaty of 1825. But this line, instead of proceeding 
"due south" from Fort Smith, veered slightly to 
the west, and severed from the Choctaw Nation the 
wedge-shaped tract of land which gives rise to the 
present controversy. 

The error not being known, the Conway line was 
believed to be the true boundary, and both nations 
acted accordingly. The United States, for example, 
treated all lands to the east of the 1825 line as a part 
of the public domain and as a part of the Territory 
of Arkansas. Some of these lands were surveyed as 
early as 1827, and a few tracts were disposed of as 
early as 1829. The Conway survey was also acqui-
esced in by the Choctaws. Some of them were on 
the land about the time of the survey, and in 1830, 
after they had ceded to the United States, by the 
Treaty of Dancing Rabbit Creek (7 Stat. 333), the 
rest of their lands in Mississippi, (the main body 
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migrated westward to their new reservation, taking 
possession of the territory to the west of the 1825 j 
survey and making no claim to any lands to the east { 
of that line.] 

When the Chickasaws in 1837 acquired from the 
Choctaws the "privilege of forming a district" in 
the westernmost portion of the Choctaw country, 
they too respected the Conway survey. Although 
individual members of the Chickasaw tribe had the / 
"equal right and privilege" under that convention / 
of settling in the "Choctaw districts" (11 Stat. 
573), they made no effort to settle east of the Con-
way line.; In fact they evidenced no interest what-
ever in the eastern boundary; their only boundary 
quarrel was one with the Choctaws over the divid-
ing line between their respective districts, a dispute 
which was subsequently resolved by the convention 
of November 4, 1854,10 Stat. 1116. 

In the meantime the Chickasaws had become 
more and more irked over another matter—the 
fact that they were out-voted in the Choctaw7 coun-
cil and subjected to laws passed by the Choctaw ma-
jority. Relations between the two tribes became so 
strained that the United States was obliged to in-
tercede. The tripartite convention of June 22, 
1855, 11 Stat. 611, was the result. Under this new 
treaty each tribe was given the right to adopt a 
separate constitution and separate laws for its own 
district, and all lands within the limits of the Choc-
taw and Chickasaw districts were "to be held in 
common; so that each and every member of either 
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tribe shall have an equal,4 undivided interest in the 
whole." It was also agreed that the external boun-
daries of the Choctaw-Chickasaw country, and the 
line separating the Choctaw and Chickasaw dis-
tricts should be surveyed.5 In making these sur-
veys in 1858, the error in the early Conway survey 
of the eastern boundary was discovered for the first 
time. Because of the confusion which would result 
if a new line was run, the surveyors were instructed 
by the Commissioner of Indian Affairs to confine 
their work to retracing and remarking the old sur-
vey.6 

The Choctaws upon learning of the original er-
ror became "uneasy" about their eastern bound-

I ary,7(but the Chickasaws appear to have been quite 
1 unconcerned^ Thus matters stood until about 

1870, when a new survey of a "due south" bound-
ary seems to have been undertaken by the Interior 
Department. This survey resulted in immediate 
protests from the State of Arkansas on behalf of 

_ 4 The treaty of April 28, 1866, Art. X X X V I I , 14 Stat. 
769, and the decision in Glioctaw Nation v. United States, 
83 C. Cls. 140 (1936), make it clear that the Chickasaws have 
only a one-fourth interest in the common property of the 
two tribes. 

5Article 19. The eastern boundary was ordered resur-
veyed, not because of any doubts respecting its correctness, 
but because portions of it had become obliterated. See 
Finding X X X I , Choctaw Nation v. United States, 21 
C. Cls. 59, 71-72. 

6S. Ex. Doc. No. 1, 35th Cong., 2d sess. (1858) (Ser. 
No. 974), p. 483. 

7 Ibid. 
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the patentees of land within the wedge-shaped 
area.8 Congress then stepped in and cut the Gord-
ian knot by declaring the boundary line "as origi-
nally surveyed and marked, and upon which the 
lines of the surveys of the public lands in the State 
of Arkansas were closed," to be the permanent 
boundary line between the State of Arkansas and 
the Indian country, and that the size of the area 
which lay between the boundary as actually run 
and as it should have been run should be computed. 
Act of March 3,1875, c. 140, 18 Stat, 476. In 1877 
the old line was retraced and the difference com-
puted. 

In 1881 a long-standing controversy between the 
United States and the Choctaws over the "net pro-
ceeds" of certain lands which that tribe had for-
merly owned east of the Mississippi River—claims 
which totaled several million dollars—was referred 
to this Court for adjudication.9 The Choctaws 
took advantage of the broad language of the juris-
dictional act by demanding, among other things, 
compensation for the lands along their eastern 
boundary—the lands involved in the case at bar. 
This item does not appear to have been seriously 
contested except on a jurisdictional point, the liti-
gants being much more concerned over larger items 
in the'' Net Proceeds" case. This Court found that 
this land had been "taken from the Choctaw coun-

8 See Memorials of the Arkansas Legislature printed in 
Ark. Acts 1873, No. 10, p. 501; Ark. Acts 1874-75, No. 20, 
p. 288; cf. 3 Cong. Ree. pt. 2, p. 1054 (1875). 

9 Act of March 3, 1881, 21 Stat. 504. 



ry and appropriated by the United States by the 
original boundary line." It found "the value of 
the lands to be $68,102"—and awarded the Choc-
taws that sum. Choctaw Nation v. United States, 
21 C. Cls. 59, 72, 110 (1886), aff'd 119 U. S. 1. 

That this award was intended to represent the 
full value of the 136,204.92 acres in question is 
apparent from the pleadings, the opinion itself, 
and the method used in determining damages. 
This fact is further borne out by the subsequent 
conduct of the Choctaws and Chickasaws. Some 
time after the $68,000 was paid, the Chickasaws 
presented the Choctaws with a claim for one-
fourth of the said sum. The matter was submitted 
to arbitration, and an award of $16,003.97 was ap-
proved by both tribes. In fact the Choctaw Legis-
lature in 1906 appropriated an amount necessary 
to satisfy the award, but the money does not appear 
to have been actually paid. 

Some time after the passage by Congress of the 
special jurisdictional act of 1924 for the adjudica-
tion by this Court of the unsatisfied claims of the 
Choctaw and Chickasaw Nations, the latter tribe 
seems to have conceived the idea for the first time 
of proceeding against the United States and of 
repudiating the unpaid arbitral award of 1905. 
The present suit is the result. The original peti-
tion was filed on August 5, 1929, and the amended 
petition on January 19, 1937 (R. 1-13). 

The United States filed an answer denying any 
liability towards the Chickasaws (R. 13a-13e). 
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The Government also impleaded the Choctaws and 
filed a cross-complaint alleging that any judgment 
to which the Chickasaws might be entitled should 
be rendered against the Choctaw7 Nation (R. 13f-
13h). The Choctaws in their answer to the cross-
complaint deny any liability towards either party 
(R. 225). 

P L A I N T I F F ' S C O N T E N T I O N S 

Plaintiff contends: (a) That under the provi-
sions of the treaty of 1837 between the Choctaw Na-
tion and the Chickasaw Nation it became the owner 
of a common interest in the lands of the Choctaw7 

Nation, including the area of 136,955.05 acres, more 
or less, involved in this suit; (b) that by Article 1 
of the treaty of 1855 (11 Stat. 611) between the 
United States, the Choctaw Nation, and the Chick-
asaw Nation, the title to and ownership of the 
Chickasaw Nation in and to such land was guar-
anteed by the United States; (c) that by the pas-
sage of the Act of Congress of March 3, 1875 (18 
Stat. 476) the lands involved in this suit were 
wrongfully confiscated and appropriated by the 
United States; (d) that at the time of the appro-
priation thereof plaintiff was the ow7ner of a one-
fourth interest in and to the area of 136,955.05 
acres (or the number of acres which the proof may 
show7) involved herein; (e) that the alleged value 
of plaintiff's one-fourth interest in and to such 
land was $42,798.45, and that plaintiff is entitled 
to recover said sum, together with interest thereon 
from March 3, 1875. 
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H i ' 
I. Governments, as well as private persons, are 

bound by a practical line that has been recognized 
and adopted as their boundary. Oklahoma v. 
Texas,, 272 U. S. 21, 44 (1926); Knowles v. Tooth-
aker, 58 Me. 172,173-175 (1870). A boundary line 
between two governments which has been run out, 
located and marked upon the earth, and afterwards 
recognized and acquiesced in by them for a long 
course of years, is conclusive, even if it be ascer-
tained that it varies somewhat from the correct 
course. United States v. Stone, 2 Wall. 525, 537 
(1864) ; Missouri v. Iowa, 7 How. 660 (1849) ; Vir-
ginia v. Tennessee, 148 U. S. 503 (1893) ; Maryland 
v. West Virginia, 217 U. S. 1 (1910) ; New Mexico 
v. Colorado, 267 U. S. 30 (1925) ; Oklahoma v. 
Texas, 272 U. S. 21, 44 (1926). 

The eastern boundary line of the Choctaw coun-
try, as surveyed by Conway in 1825, was acquiesced 
in as the true boundary by all of the parties in 
interest from 1825 to 1858, and (except for an oc-
casional dissent) from 1858 to 1870. Surveys were 
completed up to that line on the Arkansas side, 
lands were sold, patents were issued, improvements 
were made, towns were built, roads were worked, 
and jurisdiction was exercised—all in the belief 
that the Conway line was the true boundary. A 
line so established and acquiesced in is conclusive 
and takes effect, pot as an alienation or expropria-
tion of territory, but as a definition of the true and 
ancient boundary. Virginia v. Tennessee, 148 U. 
S. 503, 522 (1893); Oklahoma v. Texas, 278 IT. S. 
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21, 44 (1926). "Losses" thus occasioned give rise 
to no claim for compensation. Knowles v. Tooth-
aker, 58 Me. 172 (1870) ; Missouri v. Iowa, 7 How. 
660 (1849). 

II. But if the Court reject the first contention 
and a "taking" be deemed to have resulted from 
an exercise by the United States of its power of em-
inent domain, the Chickasaws are not entitled to 
compensation, because the "taking" occurred be-
fore they acquired any rights in the area in ques-
tion; i. e., by the establishment, in 1825, of the 
erroneous eastern boundary line of the Choctaw 
country. "Net Proceeds" case. The Chickasaws 
had no rights whatsoever in the Choctaw reserva-
tion until 1837 (11 Stat. 573), and they did not 
obtain a common interest in the whole of the Choc-
taw country until 1855 (11 Stat. 611). Inasmuch 
as the 1825 survey has been expressly ratified by 
an act of Congress (18 Stat. 476), the original tor-
tious taking becomes lawful by relation, and the 
ratification relates back to the original taking in 
1825. Shoshone Tribe v. United States, 299 U. S. 
476, 495-496 (1937) ; Crozier v. Krupp, 224 U. S. 
290, 305 (1912). Hence, the Chickasaws are not 
entitled to compensation. 

III. The United States has paid the Choctaws 
for the full value of the lands in question. Choc-
taw Nation v. United States, 21 C. Cls. 59 (1886), 
119 U. S. 1 (1886). The Choctaws are therefore 
primarily liable for any interest which the Chick-
asaws may have had in the lands along the eastern 
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boundary. Since the interested parties are now be-
fore this Court, the decree should run against the 
Choctaw nation. Inasmuch as the Chickasaws have 
submitted their claim against the Choctaws to arbi-
tration, and have approved an award in the sum of 
$16,000, they are precluded from asking for a re-
determination of that award. 

A R G U M E N T 

In order to maintain this action against the 
United States, it is necessary for the Chickasaws 
to show that the "taking" was of a compensable 
nature, and that it occurred after the Chickasaws 
acquired an interest in the Choctaw country as a 
whole. It is the Government's contention that the 
"taking" resulted from mutual acquiescence in an 
erroneous boundary and is therefore not compensa-
ble. But, if the Court be of the opinion that the 
taking was an exercise by the United States of its 
power of eminent domain, then it is submitted that 
the "taking" occurred in 1825, at a time when the 
Chickasaws had no rights in the Choctaw country, 
and that their complaint should therefore be dis-
missed. Even if it be held that the "taking" oc-
curred after the Chickasaws acquired a one-fourth 
interest in the Choctaw country, it is submitted 
that the United States has paid the Choctaws for 
the full value of the lands in question, that the 
Choctaws are therefore primarily liable, and that 
the Chickasaws are bound by the arbitration award 
of 1905. 
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I 
A visible boundary, long acquiesced in, becomes the true 

boundary, and any loss thus occasioned gives rise to 
no claim for compensation 

It is well settled law that visible boundaries long 
acquiesced in prevail over those described in deeds 
or titles. 8 Am. Jur. "Boundaries," sec. 80; 69 
A. L. R. 1491, 1528; 113 A. L. R. 432. The law has 
been nowhere better stated than in Knowles v. 
Toothaker, 58 Me. 172 (1870). The deed under 
review in that case called for a line extending from 
a given point "parallel with" the north line of 
another lot. A survey was had and a fence was 
constructed on the resulting line. In holding that 
the fence was the true boundary, even though it 
was not "parallel with" the line indicated in the 
deed, the court said (pp. 173-175) : 

It was early held that where a deed refers 
to a monument, not actually existing at the 
time, but which is subsequently placed there 
by the parties for the purpose of conform-
ing to the deed, the monument so placed will 
govern the extent of the land, though it does 
not entirely coincide with the line described 
in the deed. Makepeace v. Bancroft, 12 
Mass. 469 (1815) ; Kennebec Purchase v. 
Tiffany, 1 Greenl. 211 (1821) ; Lemed v. 
Morrill, 2 N. H. 197 (1820). * * * 

The same doctrine was held by the su-
preme court of the United States, in giving 
construction to a line described in the deed 



as "running a due east course" from a given 
point. Missouri v. Iowa, 6 How. 660. 

So the court in Massachusetts, in giving 
effect to a deed, describing a line as "run-
ning a due west course" from a given point, 
held that the line located, laid out, assented 
to, and adopted by the parties, was the true 
line, though it varied several degrees from 
a "due west course." Kellog v. Smith, 7 
Cush. 382 (1851). 

* * * It is the tendency of recent deci-
sions to give increased weight to such acts, 
both on the ground that they are the direct 
index of the intention of the parties in such 
cases, and, on the score of public policy, to 
quiet titles. The ordinary variation of the 
compass, local attraction, imperfection of 
the instruments used in surveying, or un-
skillfulness in their use, inequalities of sur-
face, and various other causes, oftentimes 
render it impracticable to trace the course 
in a deed with entire accuracy * * * 

Hence the rule of law now is, that when 
in a deed or grant, a line is described as run-
ning from a given point, and this line is 
afterwards run out and located, and marked 
upon the face of the earth by the parties in 
interest, and is afterwards recognized and 
acted on as the true line, the line thus ac-
tually marked out and acted on is conclusive, 
and must be adhered to, though it may be 
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subsequently ascertained that it varies from 
the course given in the deed or grant.10 

The foregoing doctrine is applicable not only in 
controversies between private landowners, but also 
in controversies between political entities. United 
States v. Stone, 2 Wall. 525, 537 (1864). In that 
case the Supreme Court, after calling attention to 
the fact that "a boundary surveyed by the parties 
and acquiesced in for more than thirty years" can-
not be made "the subject of dispute by reference 
to courses and distances called for in the patents 
under which the parties claimed, or on some newly 
discovered construction of their title deeds," said 
it saw no reason why the same rule should not also 
apply in a controversy between the United States 
and the Delaware Indians. See also Oklahoma v. 
Texas, 272 U. S. 21, 44 (1926). 

The doctrine that a practical boundary long ac-
quiesced in becomes the true boundary has been 
applied by the Supreme Court in a number of other 
cases, several of which are very similar to the in-
stant controversy. For example, in Missouri v. 
Iowa, 7 How. 660 (1849), it became necessary for 
the court to resolve a conflict between the boundary 
line as it was described in the books and as it was 
marked on the ground. In the act authorizing 

10 Cf. Hall v. Dams, 36 N. H. 569, 571-572 (1858) ; Free-
holders of Union v. Freeholders of Essex, 43 N. J. L. 391. 
399 (1881). 
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Missouri to form a constitution, her western and 
northern boundaries were defined as commencing 
at the mouth of the Kansas river, thence due north 
"to the intersection of the parallel of latitude 
which passes through the rapids of the River Des 
Moines, making the said line to correspond with 
the Indian boundary line; thence east, from the 
point of intersection last aforesaid, along the said 
parallel of latitude."11 It was the then prevailing 
belief that the Indian boundary line had been run 
along the aforesaid parallel, but as a matter of fact 
the Indian boundary line, as surveyed by Sullivan 
m 1816, was six to ten miles north of the parallel 
described in the Missouri enabling act and it did 
not run "due east". In deciding that the surveyed 
line prevailed over the paper description, the 
Supreme Court said (p. 670) : 

On the north and west * * * the new 
State bordered on Indian territory, over 
which the general government exercised that 
modified jurisdiction which existing Indian 
rights would allow. - - - The boundaries 
were therefore common to the two govern-
ments, and the acts of either, when exercis-
ing jurisdiction with respect to the common 
boundary, become proper subjects of consid-
eration m the present controversy, as either 
government might bind itself to a practical 
line, although not a precisely true one, within 
the foregoing description. [Italics sup-
plied.] 1 

11 Act of March 6, 1820, c. 22, 3 Stat. 545. 
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The court then detailed a number of ways in which 
the Sullivan line had been treated as a true bound-
ary line from the time of its survey in 1816 until 
it was first questioned in 1836. The court pointed 
out that the Federal Government had negotiated 
a number of Indian treaties which referred to the 
"northwest corner" of Missouri, that the govern-
ment had completed its surveys and exercised civil 
jurisdiction in the region north of Missouri as 
though the Sullivan line was the true boundary 
line. The court therefore concluded that Iowa was 
bound by the acts of her predecessor and that the 
Sullivan line, even though it did not run "due east" 
on the parallel specified in the Missouri enabling 
act, was to be deemed the actual boundary between 
the two states. 

A similar doctrine was applied in Virginia v. 
Tennessee, 148 IT. S. 503 (1893). In that case 
Virginia relied upon her colonial charter which 
fixed her southern boundary as "a line running due 
west * * * on the parallel of latitude thirty-six 
degrees and thirty minutes north." Virginia con-
tended (pp. 504-505) that the boundary line, as 
surveyed in 1803, did not follow this parallel of 
latitude but varied from it by running too far 
north, thereby placing in Tennessee a strip of land 
about 113 miles in length, and varying from two to 
eight miles in width, which rightfully belonged to 
Virginia. Tennessee contended (p. 505) that the 
1803 line had been acted upon by the states and 
should be adjudged to be the true boundary, "even 
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though some deviations from the line of the parallel 
of latitude thirty-six degrees and thirty minutes 
north may have been made by the commissioners 
in the measurement and demarcation of the line." 

In upholding Tennessee's contention, the Court 
used the following language as an alternative 
ground for its decision (pp. 522-523) : 

* * * a boundary line between States or 
Provinces, as between private persons, 
which has been run out, located and marked 
upon the earth, and afterwards recognized 
and acquiesced in by the parties for a long 
course of years, is conclusive, even if it be 
ascertained that it varies somewhat from the 
courses given in the original grant; and the 
line so established takes effect, not as an 
alienation of territory, but as a definition of 
the true and ancient boundary. Lord 
Hardwicke, in Penn v. Lord Baltimore, 1 
Vesey Seta. 444, 448; Boyd v. Graves, 4 
Wheat. 513; Rhode Island v. Massachusetts, 
12 Pet. 657, 734; United States v. Stone, 2 
Wall. 525, 537; Kellogg v. Smith, 7 Cush. 
375, 382; Chenery v. Waltham, 8 Cush. 327; 
Hunt on Boundaries (3d ed.), 306. 

As said by this Court in the recent case 
of the State of Indiana v. Kentucky (136 
U. S. 479, 510), "it is a principle of public 
law, universally recognized, that long ac-
quiescence in the possession of territory, and 
in the exercise of dominion and sovereignty 
over it, is conclusive of the nation's title and 
rightful authority." * * * 
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Vattel, in his Law of Nations, speaking on 
this subject, says: "The tranquility of the 
people, the safety of States, the happiness 
of the human race do not allow that the 
possessions, empire, and other rights of na-
tions should remain uncertain, subject to 
dispute, and ever ready to occasion bloody 
wars. Between nations, therefore, it be-
comes necessary to admit prescription 
founded on length of time as a valid and 
incontestable title." [Italics supplied.] 

The case of Maryland v. West Virginia, 217 LT. S. 
1 (1910), presents another boundary controversy 
not unlike the present. Under her charter, Mary-
land's western boundary was defined as "the true 
meridian of the first fountain of the river Poto-
mac"—in other words, a line from the first foun-
tain head of the Potomac River due north to 
Pennsylvania's southern boundary. In 1746 a 
monument, known as the "Fairfax Stone," was 
placed at what was believed to be the first fountain 
of the Potomac. In 1788 Francis Deakin was ap-
pointed to survey the western part of Maryland. 
He ran what he believed to be a due north line from 
"Fairfax Stone" to the southern boundary of Penn-
sylvania, and subdivided the land to the eastward 
accordingly. In 1859, Lieutenant Michler made a 
second survey and discovered that the "Deakin 
line" did not run due north from the "Fairfax 
Stone"; that it struck the Pennsylvania line three-
quarters of a mile east of the true meridian. The 
states being unable to agree over the boundary, 
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Maryland brought an original proceeding in the 
Supreme Court, She contended that the first 
fountain of the Potomac was 1*4 miles west of the 
"Fairfax Stone" and that a line due north from 
that point was the true boundary. She then made 
the alternative argument that the "Michler line" 
due north from "Fairfax Stone" should in any 
event prevail over the "Deakin line." 

The Supreme Court, after examining the evi-
dence, concluded, (pp. 40-41) that the "Deakin 
line" had long been recognized as a boundary and 
had served as such, even though there had been oc-
casional dissents. The Court pointed out that sur-
veys had been completed, that taxes had been levied, 
and roads worked up to that line. After quoting 
at length from the case of Virginia v. Tennessee, 
supra, the Court concluded that the "Deakin line" 
was the true boundary, even though it did not run 
due north as required by the charter, and even 
though the "Fairfax Stone" had been incorrectly 
placed. 

New Mexico v. Colorado, 267 U. S. 30 (1925) is 
still another case where a surveyed line, even 
though it did not conform to the original calls, be-
came a de jure boundary. That case turned on the 
following facts: The Territory of New Mexico was 
established in 1850, and the Territory of Colorado 
in 1861—with the 37th parallel (between the 103rd 
and the 109th meridians) designated as their com-
mon boundary.12 

12 Act of September 9, 1850, c. 49, 9 Stat. 446, 7; Act of 
February 28, 1861, c. 59, 12 Stat. 172. 

275 

In 1867 Congress made an appropriation for the 
survey of the "thirty-seventh parallel of north 
latitude, so far as it constitutes the northern bound-
ary of the Territory of New Mexico." 13 This sur-
vey was made by Ehud N. Darling in 1868 and his 
field notes were approved by the General Land 
Office in 1869. In 1875 Colorado was admitted into 
the Union, her southern boundary again defined 
as the 37th parallel.14 In 1902 the General Land 
Office learned that the Darling survey of 1864, as 
extended by Major in 1874 and by Preston in 1900, 
was erroneous, and it ordered Howard B. Carpen-
ter to make a new and independent survey. His 
survey showed that the Darling line did not run due 
east and west, and that it was for the most part 
too far south. The Department during the years 
1904-1908 treated the Carpenter survey as the true 
boundary. And Congress even passed a resolution 
declaring the Carpenter survey to be "the proper 
location of the thirty-seventh parallel and the true 
boundary line," but this resolution was vetoed by 
the President.15 In 1912 New Mexico was admitted 
to statehood, her boundary again defined as the 
37th parallel.16 

13 Act of March 2, 1867, c. 167, 14 Stat. 457, 466. 
14 Act of March 3, 1875, c. 139, 18 Stat, 474. 
15 S. Doc. No. 604, 60th Cong., 2d sess. (1908) (Ser. No. 

5407). 
16 President's Proclamation of January 6, 1912, 37 Stat. 

1723; see Act of June 20, 1910, c. 310, 36 Stat. 557; Constitu-
tion of New Mexico, Art. I, sec. 2. 
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Although it was quite evident that the "Darling 
line" did not coincide with the 37th parallel, the 
court concluded that it was the true boundary be-
tween New Mexico and Colorado. This line had 
been recognized and acquiesced in, successively, as 
the boundary between the two territories, between 
the State of Colorado and the Territory of New 
Mexico, and between the two states. Counties had 
been laid out, settlements had grown up, property 
had been taxed, and jurisdiction had been exercised 
in reliance upon the Darling survey. Govern-
ments, the Court said (p. 40), "are bound by the 
practical line that has been established as their 
boundary, although not precisely a true one." 
Even though Congress repeatedly declared that 
"the thirty-seventh parallel" was the boundary be-
tween these two states, this fact did not prevent an 
erroneous line from becoming the actual boundary. 

This principle of law is further illustrated by the 
case of Oklahoma v. Texas, 272 U. S. 21 (1926). In 
that case both states agreed that the 100th meridian 
from the Red river to the parallel of 36 degrees 30 
minutes north latitude originally constituted the 
eastern boundary of the Texas Panhandle and the 
western boundary of Oklahoma. The only dispute 
was as to the location of this line upon the ground. 
Oklahoma relied upon the Jones, Brown, and Clark 
survey which had been made in 1859-60; Texas re-
lied upon the line run by Kidder in 1902, a line 
some 3,700 feet east of, but not parallel with, the 
1859-60 survey. In a survey made in 1923 the Coast 
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and Geodetic Survey located the 100th meridian 
some 370 feet east of the Kidder line. Although the 
court found that there had been no general acqui-
escence in any particular survey, and that it would 
therefore be necessary to ascertain the true 100th 
meridian, it again recognized the doctrine that an 
erroneous survey may ripen into a de jure bound-
ary (p. 44) : 

It is well settled that governments, as well 
as private persons, are bound by the practi-
cal line that has been recognized and adopted 
as their boundary, Missouri v. Iowa, 7 How. 
660, 670; New Mexico v. Colorado, 267 U. S. 
30, 40; and that a boundary line between two 
governments which has been run out, located, 
and marked upon the earth, and afterwards 
recognized and acquiesced in by them for a 
long course of years, is conclusive, even if it 
be ascertained that it varies somewhat from 
the correct course; the line so established 
taking effect, in such case, as a definition of 
the true and ancient boundary. Virginia v. 
Tennessee, 148 U. S. 503, 522; Maryland v. 
West Virginia, 217 U. S. 1, 42; New Mexdco 
v. Colorado, supra, 40. 

It is submitted that the facts of the instant case 
bring it within the rules enunciated in the foregoing j l^J^/U^ 
decisions. The record in this case, in conjunction 
with public documents of which this Court will take 
judicial notice, shows that the eastern boundary of (iff $4,1/ 
the Choctaw country was first run and marked in 
1825 by James L. Conway, acting under instruc-
tions from the Secretary of War. The survey was> 

i ( 
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/made, presumably in the presence of a representa-
j tive of the Choctaw Nation,17 and the returns were 
: filed with the Secretary of War.18 The resulting 

line was supposed to be the true boundary, and it 
was so viewed by both parties (and their successors 
in interest) for the next 33 years. For example, as 
soon as the survey was approved,19 the United 
States began treating the lands to the east of the 
Conway line as a part of the public domain and as 
a part of the Territory of Arkansas. Public land 
surveys, begun in April 1827, and completed in 
1845, were carried up to the Conway line (R. 339).20 

17 Article III of the treaty of Doak's Stand expressly 
provided that the boundaries of the Choctaw country should 
be ascertained and marked by a commissioner of the United 
States "accompanied by such person as the Choctaw nation 
may select,'' 7 Stat. 210, 211. Before these surveys were 
made, the eastern boundary was modified by the treaty of 
1825, but this amendment did not affect the foregoing 
stipulation. 

18 Finding X X X I , Choctaw Nation v. United States, 21 
C. Cls. 59, 71-72 (1886). 

19 A report by the Second Auditor of the Treasury De-
partment for the fiscal year ending September 30, 1826, 
shows that $2,056.51 had been disbursed for "carrying into 
effect the first, third, and ninth articles of the treaty with 
Choctaws, &c. per act 3d March, 1825." H. Doc. No. 2, 20th 
Cong., 1st sess. (1827) (Ser. No. 169), p. 163. 
^20 See H. Doc. No. 5, 24tli Cong., 1st sess. (1835) (Ser. 

No. 286), p. 28, and the map attached thereto, showing the 
townships which had been "surveyed," "subdivided," and 
"contracted for" prior to 1835. Similar maps showing the 
progress of the surveys from year to year are to be found 
in S. Doc. No. 11, 25th Cong., 2d sess. (1837) (Ser. No. 
314), p. 58; S. Doc. No. 21, 26th Cong., 1st sess. (1839) 
(Ser. No. 355), p. 32; S. Doc. No. 61, 26th Cong., 2d sess. 

The lands thus surveyed were offered for sale as 
early as October 1829. Some 23 parcels aggregat-
ing 1,880 acres were sold and patented within the 
wedge-shaped area between October 30, 1829, and 
August 10, 1836; another 109 parcels aggregating 
11,280 acres were sold and patented between May 
25, 1837, and December 13, 1841; and another 197 
parcels totaling 16,900 acres were disposed of be-
tween July 6, 1842, and April 16, 1855 (Photostat 
schedules—not printed—filed with Rept. of Gen. 
Land Office, R., p. 26). In other words, more than 
300 tracts with a combined acreage in excess of 
30,000 had been sold and patented in the area in 
question before the error in the Conway survey was 
first discovered. 

Not only had lands been sold and patents issued 
to innocent purchasers, but a number of other gov-
ernment transactions had been completed in re-
liance upon the Conway survey. For example, the 
western boundary of the Territory of Arkansas was 
adjusted in 1828 for the purpose of excluding all 
lands embraced within the Choctaw and Cherokee 
reservations on the west. This boundary was ac-
cordingly defined as a line "commencing on Red 
River, at the point where the Eastern Choctaw line 
strikes said River," thence "due North with said 
(1840) (Ser. No. 377), p. HO; H. Doc. No. 37, 28th Cong., 
1st sess. (1843) (Ser. No. 441), pp. 84, 96; S. Doc. No. 7, 
28th Cong., 2d sess. (1844) (Ser. No. 449), pp. 77, 78; S. 
Doc. No. 16, 29th Cong., 1st sess. (1845) (Ser. No. 472), pp. 
42, 79. 
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line to the River Arkansas," etc.21 This is a 
recognition of the existing survey. Cf. Missouri v. 
Iowa, 7 How. 660, 670-672 (1849). 

A number of laws were also enacted by the ter-
ritorial legislature of Arkansas in reliance upon 
the Conway survey. For example, the Act of Oc-
tober 17, 1828, Ark. Acts, 1828, p. 5, defined the 
boundaries of Sevier County as "Beginning on 
Red River, at the point where the Choctaw line 
strikes the same; [thence east and north] * * *; 
thence due west to the Choctaw line, and thence 
south with said line to the beginning." 22 That the 
legislature was referring to a line already marked 
and not to a line projected on paper is evident 
from the fact that Arkansas had been passing tem-
porary legislation pending the demarcation of the 
boundary line.23 

Similarly, the act of October 24, 1835, Ark. Acts, 
1835, p. 16, defined the boundaries of Scott Comity 
as "beginning at a place on the line between the 
United States and the Choctaw Indians, at what is 
commonly called the Back Bone or Dividing 

21 Treaty with the Cherokees of May 6, 1828, Art. I, 7 Stat. 
311. Arkansas was subsequently admitted to statehood in 
1836, "the lines described" in the Cherokee Treaty of 1828 
to constitute her western boundary. No resurvey was or-
dered. Act of June 15, 1836, c. 100, sec. 1, 5 Stat, 50. 

22 Cf. amendatory act of November 8,1833, Ark. Acts, 1833, 
p. 38. 

23 See act of October 26,1825, Ark. Acts, 1825, p. 23, direct-
ing court for Miller County to be held "at the house of Clai-
borne Wright, in said county, until the Choctaw boundary 
line shall be run and promulgated." 
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Ridge; * * * [thence east and south]; thence 
westwardly * * * to the Choctaw boundary 
line, then north with said line to the place of be-
ginning. ''24 

Other acts of the territorial and state legislatures 
are no less significant. For instance, by a resolu-
tion of December 11, 1840, Ark. Acts, 1840, p. 107, 
the Arkansas legislature requested Congress to es-
tablish a military post at Mountain Fork Cove, a 
small town just east of the Conway line, so as to 
protect white settlers against Indian uprisings.25 

This town would have been in the Choctaw coun-
try if the boundary had been correctly run—in 
which event there would have been no town at all. 

During these same years the Conway line was 
also respected by the Choctaws. They established 
no settlements, and made no attempts to enforce 
their laws and customs in the area in question. 
When the Chickasaws arrived in 1837, they too 
abided by the 1825 survey. Thus matters con-
tinued until the '50's. In May 1854, the Choc-
taws requested that said line "be run and marked 
again on account of the disappearance of most of 
the old marks, and a stipulation in that connection 
was inserted in the treaty of June 22, 1855, the ne-
gotiation of which was then pending."26 It is 

24 Cf. earlier act of November 5, 1833, Ark. Acts, 1833, 
p. 98. 

25 Cf. resolution of January 18, 1843, Ark. Acts, 1843, p. 
221; resolution of January 27, 1843, Ark. Acts, 1843, p. 223. 

26 Finding X X X I , Choctmu Nation v. United States, 21 C. 
Cls. 59, 72 (1886). 

252103—40 4 
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thus apparent that the resurvey was ordered, not 
as plaintiff intimates (R. 7) because of doubts 
about the correctness of the earlier survey, but be-
cause the old line was becoming partially obliter-
ated. When this survey was undertaken in 1858, 
the divergence Westward of the original survey 
was discovered for the first time. In the light of 
events which had taken place between 1825 and 
1858 in full reliance upon the earlier survey, it is 
little wonder that the Commissioner of Indian Af-
fairs, upon learning of the original error, directed 
the surveyors "to confine their labor to retracing 
and marking the old line." 27 

It is therefore apparent that the same facts 
which were relied upon by the Supreme Court to 

'L / ^P r o v e a n acquiescence in an erroneous boundary 
? 3 ? p l s o present in the instant case. Land was pur-

^ erased, patents were issued, settlements were 
a f d>L deyeloped, schools were built, roads were con-
^ . J structed—all in the belief that the Conway line was 
. " * t h e true boundary between the Indians and the 

^ * whites. The same considerations of policy which 
i^O-f le ^ ^ a v e m a d e t h e Supreme Court declare a boundary 

as originally run to be the true boundary dictate a 
fr- f < -CJike result in the instant case. 

The proof in the present case shows an acquies-
& fence for a period of at least 33 years, a longer 

^period than was shown in Missouri v. Iowa, 7 How. 
And if an occasional dissent be 

i g n ° r e d aS ^ W a S l n M a r y l a n d v- West Virginia, 

^ ^ i jät Jk . Jf*, ̂  

'fa 
1A tl 
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217 U. S. 1 (1910), we have acquiescence for the 
period from 1825 to 1870. The amount of land 
involved, while comparatively large, represents less 
than 1% of the area reserved by the Choctaws. A 
much larger acreage was involved in Virginia v. 
Tennessee, 148 U. S. 503 (1893), and in Missouri 
v. Iowa, 7 How. 660 (1849). 

The fact that Congress in the treaties of 1830 
and 1855 continued to describe the eastern bound-
ary of the Choctaw country as a line running "due 
south" from the vicinity of Fort Smith does not 
prevent the Conway line of 1825 from becoming 
the actual boundary. It will be recalled that Con-
gress in New Mexico v. Colorado, 267 U. S. 30 
(1925), had passed act after act in which the bound-
ary there involved was described as the 37th paral-
lel. One such act had been passed after Congress 
knew that the boundary was in dispute. Yet, these 
facts did not prevent the Supreme Court from 
adopting as the true boundary a line which did not 
run due east and west and which was not located 
on the prescribed parallel. 

Both the 1830 and 1855 conventions represent an 
attempt to codify existing treaties, except in such 
particulars as the existing treaties were inconsist-
ent with the convention of 1855. Article 19. There 
is no inconsistency with reference to the eastern 
boundary ; the description is a mere repetition of 
that in the treaty of 1825. No one was aware of 
any error in the Conway survey, so there could not 
have been any intent to amend the treaty of 1825 
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with respect to the eastern boundary. By reason 
- %V of the long acquiescence in the visible boundary, A 

the Conway line operated "as a definition of the 
v . true and ancient boundary" described in the treaty 

of 1825 (Oklahoma v. Texas, supra), and by the 
v% adoption of the identical description, the treaty of 
& 1855 adopted its definition by the long acquiescence 

to the Conway survey. A treaty is to be construed 
on principles similar to those applicable to other 
contracts and statutes (Hamilton v. Erie B. Co., 
219 N. Y. 343, 353, Ann. Cas. 1918A 928), and it 
is difficult to imagine a set of circumstances which 
would call more strongly for the application of 
the rule that when a statute or clause or provision 
has been construed by a court of last resort and is 
substantially reenacted, the construction is re-

-enacted unless the contrary clearly appears by the 
language of the act. Savings Bank v. United 

% ^ %:States, 19 Wall. 227, 237 (1873). Surely a con-
struction or definition by the parties to a treaty is 

^ > \ no less conclusive and should be regarded as equally 
binding as a construction by a court. Hence, the 

£ i - Ä a c t that the same calls which were first used in the 
^ | 1 8 2 5 treat>r a r e again repeated in the 1830 and 1855 

v ^ treaties cannot be construed as a repudiation of the 
^J Conway survey by any party. It may be worth 

noting that the eastern boundary is not "defined" 
in the treaty of 1855; it is merely "described"—a 
distinction which is brought out by the language 4 4 
used in Article 19: "The United States shall, as 
soon as practicable, cause the eastern and western 
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boundary lines of the tract of country described 
in the 1st article of this convention, and the western 
boundary of the Chickasaw district, a<s herein de-
fined, to be run and permanently marked." The 
fact that the fee patent which was issued to the 
Choctaws in 1842 also described the eastern bound-
ary as a "due south" line is even less persuasive. 
It is a well-established rule that where surveys have 
already been made such lines prevail over the calls 
mentioned in a government patent.28 Patents are 
to be construed in the light of existing monuments. 
Furthermore, the entire beneficial interest in the 
land was actually conveyed by the treaty of 1820. 
The patent of 1842 as promised by the treaty of 
1830, was merely evidence of the grant and could 
neither enlarge nor contract the area already con-
veyed.29 

Nor does the fact that the Department of the 
Interior in 1870 ordered the eastern Choctaw ^ 
boundary to be resurveyed militate against the ac-
ceptance of the 1825 line as the practical boundary. 
In New Mexico v. Colorado, 267 U. S. 30 (1925), the 
Interior Department ordered Carpenter to make 
an independent survey in 1902 and treated his line 
as the true boundary during the years 1904-1908, 
but that fact did not prevent the Darling survey of 
1864 from being ultimately recognized by the Su-
preme Court as the de jure boundary. Cf. United 

28 Gardner v. Bonestell, 180 U. S. 362, 369 (1901). 
29 Mullan v. United States, 118 U. S. 271, 278-279 (1886) ; 

United States v. Stone, 2 Wall. 525, 535 (1864). 
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States v. 2 Wall. 525, 537 (1864) ; United 
States v. State Investment Co., 264 U S 206 212 
(1924). ' 

Nor does the fact that Congress by the Act of 
larch 3, 1875, declared the boundary as marked 

p ° w a y to be the true boundary prevent the 
4 j , Court from reaching a similar conclusion on the 

: o f evidence showing long acquiescence in a 
y ar : V l s i b l e boundary. It is to be noted that the 1875 S l b l e b o i m d a r y - It is to be noted that the 1875 

c o n t a i n e d n o express promise to make good any 
i l o s s e s caused by an adherence to the original sur-

vey. If that line had already become the de jure 
boundary through long acquiescence, then the Choc-
taws (and their successors in interest) are not en-
titled to compensation for a legislative recogni-

^ ( t l o n o f t h at fact. If, in a hypothetical suit, in 
1875, a court had rendered a decree declaring the 

* 1825 survey to be the true boundary, no one would L I 

f 9lJt : ipiagme that the Indians would be entitled to com-
J j r r / V / PP s a t l o n - Similarly, an act of Congress declar-

^ ; ing the Conway survey to be the true boundary 
* ir * gives rise to no claim for compensation in a case 

where the facts show that the original survey, 
v though erroneous, had by acquiescence become a 

\ t r u e boundary. Where an erroneous survey is 
eventually recognized as the de jure boundary,4 < the 
line so established takes effect, not as an alienation 
of territory, but as a definition of the true and 
ancient boundary." Virginia v. Tennessee, 148 
U. S. 503, 522 (1893) ; Oklahoma v. Texas, 272 U. S. 
21, 44 (1926). The most reasonable view of the 

^ intent of the Act of 1875 is that it was a legislative 
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recognition that the Conway line was the true 
boundary, and that for practical reasons the true 
visible boundary should be made a matter of rec-
ord, thus putting an end to confusion in titles, tax-
ation and citizenship.30 

Uo extraneous evidence has been found as to 
the reason Congress added a provision for the com-
putation _of acreage. Congress was aware that the 
Choctaws felt they had a claim and may have 
contemplated the possibility of a moral obligation 
to them. It is reasonable to believe that before Sä 
undertaking to discharge any such moral obliga-
tion Congress wanted to know whether the acreage 
was so negligible as to warrant no further consid-
eration, or was so substantial as to make a demand 
on the Congressional conscience. Had Congress 
believed that the passage of the Act of 1875 of it- ~ 
self "appropriated" the land and thereby created 
a legal obligation to compensate, it would have been \ 
more logical to make provision for appraisal of 
value and for payment. f t t f tc^L ^ J W / Ä A ^ 

While Congress, if it saw fit, coülcl elect to com-~ 
pensate the Indians for lands which were "lost" 
through mutual acquiescence in an erroneous sur-
vey, it is clear that there is no legal duty to com-
pensate for such "losses." In the absence of leg-
islation, no cause of action exists. The present , 

ft 
30 Senator Clayton, author of the bill, so explained the ^ 

necessity for the Act. He said also: "It does not give any {.t *u>U ^ f ^ 
claim at all to the Indians more than they now possess." = ^ 
3 Cong. Kec., pt. 2, p. 1054 (1875). Such a statement is A* * ' 
utterly repugnant to the idea of a present appropriation. '' * 
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complaint should therefore be dismissed. Cf. 
Choctaw & Chickasaw Nations v. United States 
88 C. Cls. 271 (1939). 

While it is true that the chief question before the 
court in most of the foregoing cases was one of 
jurisdiction rather than ownership, the latter issue 
was indirectly, if not directly, involved. For in-
stance, a recognition of the Deakin line in Mary-
land v. West Virginia., 217 U. S. 1 (1910), meant 
that lands which would have otherwise belonged 
to Maryland in her proprietary capacity were 
deemed a part of Virginia (and later West Vir-
ginia) and therefore subject to disposal by those 
states. Similar proprietary rights were involved 
in Virginia v. Tennessee, 148 U. S. 503 (1893). 
And the decisions in Missouri v. Iowa, 7 How. 660 
(1849), and New Mexico v. Colorado, 267 U. S. 30 
(1925), meant that Iowa and New Mexico were 
"deprived" of school land grants and perhaps 
other public land grants which would have been 
theirs had the original boundary been correctly 
run. Furthermore, it will be recalled that the 
acquiescence doctrine is applied in private bound-
ary disputes where property rights are the sole is-
sue. Losses thus occasioned are of course not 
compensable. 

The question whether the Conway survey was 
the true line by reason of long acquiescence is not 
concluded by the decisions in the "Net Proceeds" 
case, Choctaw Nation v. United States, 21 C. Cls. 
59. That question was not presented to or passed • 
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upon by either the Court of Claims or the Supreme 
Court. The record in the case shows that the 
only question raised by defendant as to this claim 
was that it did not fall within the terms of the ju-
risdictional act. Why counsel for the Government 
failed to present the point can only be conjectured, 
but, judging from the relatively short considera-
tion of it by counsel for both parties, it is not un-
reasonable to assume that this stray item, inci-
dentally thrown in among many other items total-
ling millions of dollars, became submerged under 
the greater issues. 

As counsel for plaintiff has obligingly pointed 
out, the Chickasaw Nation was not a party to that 
action (R. 99), and the point is now open to the 
serious consideration it deserves. 

II 
The Chickasaws are not entitled to compensation because , ^ 

the "taking" occurred before they acquired any rights 
in the Choctaw country 

Even if this Court reject the Government's con-
tention that the Conway line had become a de jure 
boundary through long acquiescence, and hold that 
the "taking" resulted from an exercise by the 
United States of its power of eminent domain, it 
is submitted that the Chickasaws are not entitled 
to any compensation because the "taking" occurred 
before they acquired any rights in the Choctaw 
country. 

A. The Chickasaws had no common interest in 
the Choctaw country prior to the treaty of 1855.— 

o 
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No one disputes that the Chickasaws had no rights 
of any nature in the Choctaw country prior to 1837. 
The land was ceded to the Choctaws, and to them 
alone, in 1820. The area was reduced by the treaty 
between the United States and the Choctaws in 
1825. The reduced area was confirmed to the Choc-
taws, and to them alone, by the treaty of 1830. 
The Choctaws had acquired by the treaty of 1820 
a beneficial interest "not less valuable than full 
title in fee." "For all practical purposes, the 
tribe owned the land",31 and by the treaty of 1830 
it acquired only the "naked fee" which until that 
time had been retained by the United States. The 
patent of 1842, issued to comply with the treaty of 
1830, ran to the Choctaws alone, and merely con-
firmed the grant of 1820, less the area retroceded 
in 1825. There can be no dispute that the region 
remained exclusively the property of the Choctaws 
until the treaty of 1837. 

That year, for a monetary consideration, the 
Choctaws accorded to the Chickasaws certain 
"privileges" in the territory. The exact nature 
of these "privileges" need not be determined 
except so far as may be necessary to determine that 
these "privileges" did not include any proprietor-
ship in the wedge-shaped strip on the eastern 
boundary. 

1. The Chickasaws acquired no title to land near 
f.^vY' the eastern boundary by the treaty of 1837.—In) 

- " United States v. Shoshone Tribe of Indians, 304 U S 
111,116. 
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construing this treaty it must be noted first of all 
that the United States was not the grantor. The 
agreement was one between two Indian tribes, sub-
mitted to the United States for approval, but theC 
Government itself was not a party to the treaty. ^ 
Therefore, the Chickasaws are not able to invoke 
the rule which prevails when the United States is 
the grantor—that all grants are to be liberally con-
strued in favor of a weak and defenseless people, 
or that all doubts are to be resolved against the 
guardian in favor of its wards. The 1837 agree-
ment must be construed as an ordinary convention 
between sovereigns. 

Looking at the treaty in that light, it will be seen 
that the Chickasaws acquired "the privilege of 
forming a district" within the limits of the Choc-
taw country, said district "to be held on the same 
terms that the Choctaws now hold it, except the 
right of disposing of it, which is held in common 
with the Choctaws and Chickasaws, to be called the 
Chickasaw district of the Choctaw Nation." But 
it is to be observed that the "Chickasaw district," 
as defined in Article II of the convention, did not 
include the eastern half of the Choctaw country— 
it was a district to be located in the westernmost 
portion of the Choctaw reservation. It must, 
therefore, be conceded that the wedge-shaped area 
along the eastern boundary of the Choctaw country 
was never a part of the "Chickasaw district" and 
cannot be claimed as such. 
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But the Chickasaws rely more particularly on 
other provisions of the 1837 treaty, e. g., the stip-
ulations in Articles I and Y that the Chickasaw 
people "were to be entitled to all the rights and 
privileges of Choctaws," and that "equal rights 
and privileges shall pertain to both Choctaws and 
Chickasaws to settle in whatever district they may 
think proper." It is submitted that this language 
implies no grant of ownership. The Chickasaws 
did not thereby become tenants in common of the 
entire Choctaw country. They acquired a special 
district which they held in common with the Choc-
taws, and they acquired the right or privilege of 
settling in the other districts owned by the Choc-
taws. But they did not acquire an undivided inter-
est in the entire Choctaw country. 

At the most, the privilege to settle at any place 
within the Choctaw districts conferred rights 
available only to individuals. Nothing in the 

* treaty intimates that the permission to settle 
intended anything more than an inchoate privilege 
to individuals which, when exercised by a Chicka-
saw citizen, might ripen into an exclusive claim of 
occupancy. From any vantage point, no tribal 
proprietorship can be discerned. The tribe in its 
governmental capacity might properly insist that 
the privilege be accorded to any Chickasaw citizen 
who might seek to settle in the Choctaw districts, 
but such a right does not imply any proprietorship 
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by the tribe. Incidentally, it does not appear that 
any Chickasaw citizen ever attempted to settle as 
far east within the Choctaw country as the area 
under discussion. 

If the language of the treaty be deemed ambigu-
ous, the negotiations which culminated in the 1837 
agreement make it abundantly clear that the Chick-
asaws did not thereby become joint owners of the 
entire Choctaw reservation. It will be recalled that 
the Chickasaws as early as 1829 were casting cov-
etous eyes on the lands which had been granted to 
the Choctaws,32 and that the latter manifested "a 
pertinacious unwillingness to dispose of any por-
tion [of their territory] for the accommodation of 
the Chickasaws."33 In undertaking negotiations 
for the third time,34 negotiations which resulted in 
the agreement of 1837, the Chickasaw delegates 
again "proposed to procure a district of country 
of the Choctaw nation, by purchase, to be governed 
by our own laws and regulations" (Appendix, p. 
345). This offer resulted in a categorical refusal: 
"we regret that we cannot in no shape or form 
accede to your proposition to obtain of our people 
a home or resting place, by purchase" (Appendix, 

32 H. Doc. No. 2, 21st Cong., 1st sess. (1829) (Ser. No. 195), 
p. 185. 

33 H. Doc. No. 2, 22d Cong., 2d sess. (1832) (Ser. No. 233), 
p. 161. 

34 Cf. H. Doc. No. 6, 24th Cong., 2d sess. (1836) (Ser. No. 
301), p. 384. 



244: 

p. 346). The Chickasaws then countered with the 
following offer: "As you are opposed to ceding a 
portion of your country to the Chickasaws, to be 
governed by their own laws and regulations; * * * 
we the undersigned Commissioners on the part of 
the Chickasaw tribe of Indians, do propose to ob-
tain of the Choctaw Nation the privilege of forming 
a District within the limits of their country, to be 
called the Chickasaw District of the Choctaw na-
tion, to be placed on an equal footing with the other 
Districts of said nation; and its citizens to be sub-
ject to all the burthern & duties & entitled to 
all the rights and privileges of a Choctaw"35 (Ap-
pendix, p. 346). 

This offer became the basis for further negotia-
tions. And, as we have seen, the Choctaws finally 
agreed, for a consideration of $530,000, to "set 
apart" the westernmost portion of their country as 
a district for the Chickasaws, and to accord to in-
dividual Chickasaws the privilege of settling in 
other districts of the Choctaw country. 

It is evident from this correspondence that the 
Chickasaws obtained no outright cession of land. 
They obtained at most common rights in a special 
district set apart for their use. The fact that mem-
bers of each tribe were also accorded the right or 
privilege of settling in the district set apart for 

35 The studied use of underscoring in the original docu-
ment seems to emphasize the disclaimer by the Chickasaws 
that they sought to acquire any proprietorship in the whole 
Choctaw country. 
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the use of the other does not mean that the entire 
Choctaw country thereby became the common prop-
erty of the two nations. 

That the Chickasaws had no joint interest with , / 
the Choctaws in lands outside their district is fur- ß (x^t/ C 
ther evidenced by the terms of the 1855 agreement. ^ (j ^/fej 
Treaty of June 22, 1855, 11 Stat, 611. Under this ^ / ' 
treaty each tribe was given the right to adopt a 
separate constitution and separate laws for its own 
district, and all lands within the limits of the Choc-
taw and Chickasaw districts were "to be held in 
common; so that each and every member of either 
tribe shall have an equal, undivided interest in the 
whole." But what is more important, it will be 
noted that both tribes joined in the perpetual lease 
to the United States of the region between the 98th 
and 100th meridian, a region which constituted the 
western part of the "Chickasaw district."36 But 
lands to the west of the 100th meridian were quit-
claimed to the United States by the Choctaws and 
by them alone. This fact is significant. It indi-
cates that the Chickasaws were joint owners with 
the Choctaws of the "Chickasaw district," and that 
a lease covering a portion of the Chickasaw dis-
trict required the joint action of both tribes. But, 
if the Choctaws saw fit to relinquish other portions 
of the Choctaw country, that was a matter for them 
alone. In other words, no party to the treaty of 
1855, considered that the Chickasaws had any £om-

36 See Treaty of January 17, 1837, Art. II, 11 Stat. 573; / 
Treaty of November 4, 1854, Art. 1, 10 Stat. 1116. 

A 
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mon title to the Choctaw country as a whole until 
such rights were conferred by the express provi-
sions of the 1855 agreement. 

B. The Chickasaws are not entitled to compen-
sation for a "taking" which occurred in 1825 be-
fore they acquired any interest in the Choctaw res-
ervation.—Whether 1837 or 1855 be deemed the 
year in which the Chickasaws acquired a common 
interest in the whole of the Choctaw country, it is 
submitted that the "taking" complained of had 
already occurred, and that the Chickasaws are 
therefore not entitled to compensation from the 
United States, whatever may be their rights as 
against the Choctaw Nation. 

As we have already noted, the survey which has 
caused the difficulties was run by Conway in 1825. 
The General Land Office treated the lands to the 
east of the Conway line as a part of the public 
domain. Such lands were surveyed and subdi-
vided during the period between 1827 and 1845. As 
these surveys were completed, the land was offered 
to the public. Some 23 parcels, aggregating 1,880 
acres, were disposed of by the government by con-
veyances in fee simple between October 30. 1829, 
and August 10, 1836; another 109 parcels aggregat-
ing 11,280 acres were disposed of between May 25, 
1837, and December 13, 1841; and another 197 par-
cels aggregating 16,900 acres were disposed of be-
tween July 6, 1842, and April 16, 1855. And the 
Choctaws and Chickasaws were at all times ex-
cluded from the area in question. 

Hence, the action of the land department, later 
ratified by Congress, resulted in a "taking" long 
before the Chickasaws acquired any rights whatso-
ever in the Choctaw country. The fact that the 
taking was not confirmed by Congress until 1875 
does not mean that the taking is to be dated as of 
the moment when Congress acted. While it is true 
that an unauthorized administrative taking is not 
binding on the Government until acquiesced in or 
ratified by Congress, when such ratification takes 
place it relates back to the original taking. Sho-
shone Tribe v. United States, 299 U. S. 476 (1937) 
is precisely in point. In that case the Interior 
Department, acting in excess of its authority, per-
mitted the Arapahoes in 1878 to settle on land 
which had already been reserved for the Shoshones. 
In 1891 the Department categorically declared that 
the Arapahoes had equal rights in the Shoshone 
reservation, and repeatedly acted on the assump-
tion that the occupancy of the Arapahoes was per-
manent and rightful. Finally in 1897 and 1904, 
Congress approved two agreements which treated 
the two tribes as lawful occupants and equals. 
From these facts, the Supreme Court concluded 
that the "taking," though originally tortious, had 
been ratified and related back to 1878. The court 
said (pp. 495-496) : 

* * * Looking at events in retrospect 
through the long vista of the years we can 
see that from the outset the occupancy of the 
Reservation was intended to be permanent; 

252103—40 5 
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that, however tortious in its origin, it has 
been permanent in fact; and that the Gov-
ernment of the United States through the 
action and inaction of its executive and legis-
lative departments for half a century; of 
time, has ratified the wrong, adopting the 
de facto appropriation ~by relation as of the 
date of its beginning. To see the facts in 
true perspective we must view them in their 
totality and not in isolation. There are the 
reports at the beginning as to the purpose 
of the settlement; the words and the silence 
of administrative officers when entreated to 
banish the intruders; the creation of schools 
for the education of their youth as for that 
of the youth already there (Report of Com-
missioner of Indian Affairs, 1879, p. 169) ; 
and most important of all, the statutes al-
ready summarized, recognizing the Arapa-
hoes equally with the Shosliones as occupants 
of the land, accepting their deeds of cession, 
assigning to the tribes equally the privilege 
of new allotments, and devoting to the two 
equally the award of future benefits. What 
meaning can be ascribed to all these cumu-
lative tokens of intention unless it be that 
the intruders have been confirmed in their 
occupancy as of the date of the intrusion f 
Cf. United States v. Creek Nation, 295 U. S. 
103, 110. * * * "The adoption by the 
United States of the wrongful act of any 
officer is of course an adoption of the act 
when and as committed, and causes such act 
of the officer to be, in virtue of the statute, 
a rightful appropriation by the Government, 
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for which compensation is provided." 
Crozier v. Krupp, 224 U. S. 290, 305 (1912). 
[Italics supplied.] 

The Creek decision, 295 U. S. 103 (1935), relied L / 
upon by the plaintiff is not in point. The erroneous .7 / . 
survey in that case was made in 1873, thereby caus- [W^* I 
ing the Sac and Fox to encroach upon the Creeks, fa 
But the survey itself did not result in a final taking, fjU&^f^Jj 
because the Sac and Fox in 1891 ceded their entire 
reservation to the United States.37 Therefore, as 
late as 1891, the Government was in a position to re-
spect the Creek's western boundary. But it elected 
instead to patent these lands to Sac and Fox allot-
tees and homesteaders. Since no suits were ever in-
stituted to cancel these patents, and since the pro-
ceeds therefrom had been retained by the United 
States, the court concluded that the taking had been 
ratified by inaction. But the court dated the tak-
ing from the time the lands were definitely disposed 
of by the issuance of patents after 1891. It did not 
take the original survey date, because that date was 
never expressly ratified by Congress, and because 
the most that could be said of the 1873 survey was 
that it had been "done erroneously, and, in the ab-
sence of correction, might lead to further error." 
United States v. Creek Nation, 295 U. S. 103, 111. 

In these respects, the Creek case is quite unlike 
the present litigation. In the instant case, the orig-

37Act of February 13, 1891, c. 165, 26 Stat. 749, 750. This 
fact is prominently mentioned in the Creek case, 295 U. S. 
103, 107, 111. 
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inal tortious taking has been expressly ratified by 
Congress. By the Act of 1875 the Conway survey 
was ratified in its entirety. Furthermore, the in-
stant case, unlike the Creek case, never presented 
an opportunity to "turn back." The 1825 survey 
was immediately acted upon—lands were patented, 
improvements were made, and towns were de-
veloped in reliance upon that line. Since those 
tortious acts, including the erroneous survey, have 
been ratified in their entirety, it is obvious that the 
taking must be deemed to have occurred in 1825 
before the Chickasaws acquired any rights in the 
Choctaw country. The adoption by Congress of the 
wrongful act of an officer is an adoption of the act 
"when and as committed." Crosier v. Krupp, 224 
U. S. 290, 305 (1912) ; Shoshone Tribe v. United 
States, 299 U. S. 476, 496 (1937). 

lJJ'he taking occurred prior to the time the 
Chickasaws acquired any common o wnership in the 
Choctaw country)—The decision in the "Net Pro-
ceed/' case, Choctaw Nation v. United States, 21 
C. Cls. 59, aff'd 119 IT. S. 1 (1886), makes it clear 
that the property was taken before the Chickasaw 
Nation acquired any interest. The history of the 
case can lead to but one conclusion: the land was 
taken by mistake in 1825, and the taking was rati-
fied by the act of 1875. This ratification related 
back to the time of the actual taking. 

It cannot be forgotten that both the Court of 
Claims and the Supreme Court were acutely 
aware of the provisions of the treaty of 1855, and 
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knew that the treaty created a common interest in 
the Choctaw lands. The treaty of 1855 was one of 
the subjects of that suit, and Article 1, which cre-
ated the common interest was pointed to by the 
Court of Claims in its opinion (p. 109). In face 
of this awareness, the Court determined that the 
Choctaw Nation was entitled to recover, not three-
fourths of the value of the land, but the entire 
value. This decision, affirmed by the Supreme 
Court, can have been predicated only upon the fact 
that the taking occurred before the Chickasaws ac-
quired any interest in the Choctaw country, and 
for that reason compensation was due the Choc-
taws alone. Otherwise, both Courts would have 
been committing an unexplainable error, for they 
both knew in detail that the Chickasaws acquired a 
common ownership by the treaty of 1855. Aside 
from the innate improbability that both Courts 
could have erred so grievously that with all the 
facts before them they awarded a plaintiff 100% of 
the value when it was entitled to only 75%—an-
alysis of the proceedings removes all doubt. 

In paragraph "Fourth" of its amended petition 
in the "Net Proceeds" case (21 C. Cls. 59) the 
Choctaw Nation alleged with reference to the 
erroneous surveys of the eastern boundary line of 
the Choctaw country: 

But your petitioner charges, and so states 
the fact to be that the United States, in fix-
ing and causing to be surveyed the said 
boundary line between the lands of the 
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United States and those of your petitioner, 
did not survey, fix, and establish the same in 
accordance with the agreements and stipu-
lations of the said provisions of the several 
treaties above specified; and that the United 
States, in surveying and permanently estab-
lishing the said boundary line, did encroach 
upon and take f rom your petitioner a large 
quantity of land, to wit, 136,204.02 acres; 
and the said land has, by the said acts of the 
United State*, as well as by the provisions cdL 
the act of Congress for establishing the 
.western boundary line of the State of Ar-
kansas, approved March 3, 1875, become a 
part of the public domain of the United 
States without the consent of your peti-
tioner, and in violation of those provisions 
of the said several treaties hereinbefore 
quoted; and your petitioner claims from the 
United States, by reason thereof, the sum of 
$167,896.57. [Italics supplied.] 

In support of this allegation, the plaintiff made 
the following argument on pages 99-100 of its brief: 

* * It cannot be doubted that a survey 
of the lands which it owned, adjoining those 
of the claimant, by the United States in such 
a manner as would violate the stipulations of 
the treaty, and deprive the claimant of lands 
which it owned, would bring upon the United 
States an obligation to pay for the lands 
which it took from the claimant by reason of 
such erroneous survey. If it shall be ob-
jected that the erroneous survey of said 

boundary line, and the consequent taking, 
occupation, and sale of the claimant's land, 
were illegal acts for which the United States 
is not liable, then the answer must obviously 
be that the adoption of the said erroneous 
boundary line by the act of Congress, ap-
proved March 3d, 1875, was such a ratifica-
tion of the illegal or unauthorized acts of the 
surveyors who surveyed said line, as renders 
the United States liable for the consequences 
thereof. That legislative sanction and adop-
tion of said erroneous boundary line brings 
the case within the principles announced by 
the Supreme Court in the case of Gibbons vs. 
The United States, 8 Wall. 269, because 
those acts which were unauthorized and er-
roneous were thereby adopted as the acts of 
the United States. If that act did not have 
this effect, it is difficult to understand why it 
was directed that "the area of land taken 
from the State of Arkansas, or the Indian 
Country, in consequence of the confirmation 
of said erroneous survey, should be 
computed. 

This quotation epitomizes the entire argument of 
plaintiff on the point which extends from page 97 
to page 100 of the brief. The argument anticipated 
the precise theory enunciated sixty years later by 
the Supreme Court in Shoshone Tribe v. United 
States, supra. 

The United States apparently made no response 
to this argument, but pinned its faith entirely upon 
the contention that the cause of action arose out of 



244: 

made a mistake, whereby they embraced in 
the territory appropriated by the United 
States as part of the public lands, 136,204.02 
acres of Indian lands, the value of which, 
as ascertained by the Court of Claims, is 
$68,102. This is a just and valid claim for 
which the petitioner is entitled to recover. 

It is to be noted that the Supreme Court held: 
* * * in the location of the line * * * 
the government made a mistake, whereby 
they embraced in the territory appropriated 
by the United States as part of the public 
lands, 136,204.02 acres of Indian lands 
* * *. [Italics supplied.] 

In other words, the Supreme Court held that the 
Court of Claims had found as a fact that the lands 
were appropriated by the United States in Novem-
ber 1825, from the Choctaw Nation, through and 
by the mistake of the Government's surveyor in 
erroneously marking the eastern boundary line 
of the Choctaw domain. The Choctaws claimed 
full ownership and full title to the area involved. 
The Court of Claims found and the Supreme Court 
affirmed that the value of this area was $68,102, and 
awarded this sum to the Choctaw Nation. 

As has been suggested before, unless both Courts 
must be considered as having committed an unex-
plainable mistake, the decision must be taken as 
having held that the appropriation occurred before 
the Chickasaws acquired any interest in the Choc-
taw country. 
2. The patent in 1842 did not reconvey the wedge-

shaped strip which had been taken in 1825.—In 
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compliance with the treaty of 1830, which in turn J ^ 
confirmed the cession to the Choctaws in 1820— 
less the area retroceded in 1825—a formal patentfc^J" 
was issued to the Choctaw Nation. The description W , ^ -
in the patent embraced the same area described in^ -^C w ; 
the treaty of 1825, which would include, of course, 4 > ^ 4 

the wedge-shaped strip in controversy. 
As pointed out earlier, the repetition of a de-

scription in subsequent grants will not be construed 
as changing a visible and established boundary, but, 
waiving this point momentarily, there is another 
reason why the patent conveyed nothing more than 
the Choctaws possessed prior to 1830 and conse-
quently was not a reconveyance of the disputed 
strip which had been taken in 1825, The patent 
purported to include only land wTliich was owned by 
the Choctaws by reason of the treaties of 1820 and 
1825. Except insofar as it relinquished the "naked 
fee," it conveyed no new title, but related back to 
those instruments. The doctrine is reasonable and 
intensely practical. It has been expressed in var-
ious ways, the following of which seem to fit the 
situation in this case: 

The patent is but evidence of a grant, and 
the officer who issues it acts ministerially 
and not judicially. United States v. Stone, 2 
Wall. 525, 535. 

The evidence in the case was, that prior 
to his deed to the defendant, to-wit, on the 
21st of February 1849, he had bought the 
land from the government, and had paid all 
the purchase money. The patent subse-
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quently given to him was, therefore, not a 
new acquisition of title. It was only a con-
firmation of the right which he had acquired 
before the deed was made. * * * * * * * * 

* * * On the other hand a confirma-
tion passes no title; it effects no change of 
property; it disturbs no seisin. Irvine v. 
Irvine, 9 Wall. 617, 625, 626. 

By the doctrine of relation is meant that 
principle by which an act done at one time 
is considered by a fiction of law to have 
been done at some antecedent period. It 
is usually applied where several proceedings 
are essential to complete a particular trans-
action, such as a conveyance or deed. The 
last proceeding which consummates the con-
veyance is held for certain purposes to take 
effect by relation as of the day when the first 
proceeding was had. Thus, in the present 
case, the patent, which was issued in 1862, 
is said to take effect by relation at the time 
when the survey and plat of the location, 
made in 1818, were returned to the recorder 
of land titles under the act of Congress. At 
that time the title of the claimant to the land 
desired by him had its inception, and so far 
as it is necessary to protect his rights to the 
land, and the rights of parties deriving their 
interests from him, the patent is held to take 
effect by relation as of that date. Gibson v. 
Chouteau, 13 Wall. 92, 100. 

3. The treaty of 1855 did not convey to the Chick-
asaws any interest in the disputed strip.—It is 

309: 
clear that prior to 1855 the Chickasaws had no 
common interest in the strip along the eastern 
boundary of the Choctaw country. It seems clear, 
also, that they did not acquire any such interest 
through the treaty of 1855. By this treaty, the 
Choctaws agreed that the Chickasaws would have a 
common interest in the Choctaw country, but the 
Choctaw country did not include at that time the 
wedge-shaped strip which had been appropriated 
at an earlier date. The treaty was made primarily 
for the purpose of readjusting the relations be-
tween the Choctaw Nation and the Chickasaw Na-
tion. Secondarily, its purpose was to obtain a quit-
claim and a lease to the United States of land in 
the extreme west of the Choctaw country. The 
provisions of the treaty are summarized in defend-
ant's requested finding 8 (R. 247), from which it 
will be seen that, except for paragraph 2 of Article 
1, the first seven articles of the treaty were coven-
ants between the two Indian nations. The interest 
acquired by the Chickasaws at this time was one 
flowing directly from the Choctaw Nation, the 
United States conveying no property to either 
party. The transfer of a common interest was a 
transaction only between the Choctaws and the 
Chickasaws. 

By Articles 1 to 7, inclusive, of this treaty it was 
agreed: (a) that certain described land should 
"constitute and remain" the Choctaw and Chick-
asaw country, (b) that the United States secured 
and guaranteed this land to the members of the 
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Choctaw and Chickasaw tribes, to be held in com-
mon, (c) that a certain district for the Chickasaws 
be established, and (d) that the Indian parties 
thereto were entitled to certain political and prop-
rty rights as between each other. Article 8 pro-

vided, in consideration of the foregoing stipula-
tions and others of lesser importance, that imme-
diately upon the ratification of the treaty there 
should be paid to the Choctaws out of the national 
f und of the Chickasaws, the sum of $150,000. 

At the expense of repetition, it should be em-
phasized that the interest purchased by the Chick-
asaw Nation flowed solely from the Choctaw Na-
tion, and that the United States neither made any 
grant of land nor did it receive any of the consid-
eration paid by the Chickasaws. 

Obviously, there was no intent to convey the 
wedge-shaped strip east of the eastern boundary, 
for it must be conceded that in the absence of any 
knowledge that the visible eastern boundary dif-
fered from the 1825 description, it was not possible 
for any party to the treaty of 1855 to form any in-
tent concerning it, The absence of any words of 
grant is significant, in view of the earlier treaties 
which were explicit in that respect, and particu-
larly in view of an apparent understanding by the 
Choctaws that a "fee simple" title was desirable. 

This naturally evokes the question: what is 
meant by the second paragraph of Article 1, which 
reads: 

And pursuant to an act of Congress ap-
proved May 28, 1830, the United States do 
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hereby forever secure and guarantee the 
lands embraced within the said limits, to the 
members of the Choctaw and Chickasaw 
tribes, their heirs and successors, to be held 
in common, so that each and every member 
of either tribe shall have an equal, undivided 
interest in the whole: Provided„ however, 
No part thereof shall ever be sold without 
the consent of both tribes, and that said land 

v^shall revert to the United States if said 
Indians and their heirs become extinct or 
abandon the same. 

This paragraph is confusing because the only 
act to which it might refer is Chapter 148, 4 Stat. 
411, which authorized the President to exchange 
lands belonging to the United States west of the 
Mississippi for Indian lands east of the Missis-
sippi. There was, of course, no such exchange 
among the Choctaws, Chickasaws and the United 
States in 1855. There being an obvious hiatus be-
tween the language of the provision and the ex-
isting facts, the purpose of the "guarantee" must 
be discovered in the intent of the parties as dis-
closed by the circumstances. The first circum-
stance is that all parties believed that the visible 
boundary was identical with the description— 
therefore it must have been intended to describe 
and guarantee what was visible. This intent is 
made certain by the secondary circumstance that 
no direct, simple words of conveyance were used, 
such as would have been used had there been any 
idea that the United States was making any con-
veyance. 
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It seems reasonable to assume that the purpose 

of the paragraph was to reassure the tribes that 
no one would be permitted to encroach upon their 
country, the eastern boundary of which was visible 
and well-known. 

Viewed strictly from the language itself, the 
"guarantee" by the United States would be noth-
ing more than a promise on the part of the United 
States that the Choctaw Nation would perform its 
obligation to convey to the Chickasaw Nation an 
undivided interest in its land. Rigorously applied, 
this viewpoint would hold the Choctaw Nation 
primarily responsible to the Chickasaw Nation 
upon a promise to convey the disputed strip, a 
promise which could not be fulfilled because the 
strip had long since been appropriated by the 
United States. In such case the United States 
would become liable to the Chickasaws only after 
they had exhausted their remedy against the Choc-
taw Nation. 

The Chickasaw Nation seems to have gone even 
further, for until commencement of this action, it 
appears to have considered the Choctaw Nation 
solely liable to it. The Choctaw Nation as well 
seems to have regarded itself responsible to the 
Chickasaw Nation, and it evidenced its feeling by 
appropriating an amount equal to one-fourth of its 
net recovery. The significance of these transac-
tions in another respect will be discussed further, 
but for the present they are pointed out to demon-

strate the Indian interpretation of the treaty of 
1855. For nearly three-quarters of a century the 
Chickasaws themselves did not assert that the 
treaty of 1855 conveyed to them any interest in 
the disputed strip. On the contrary, they thought 
until recently, as must be believed from the record, 
that the Choctaws, and the Choctaws alone, were 
responsible to them for an unfulfilled promise. 

I l l 

The Choctaws, and not the United States, are primarily 
liable for the satisfaction of any claims which the 
Chickasaws may have had in the lands in question 

If the foregoing arguments be rejected and this 
Court conclude that the Chickasaws had a compen-
sable interest in the lands in question at the time 
of the "taking", it is submitted that the Choctaw 
Nation, and not the United States, is primarily 
liable. This follows from the fact that the United 
States, pursuant to the judgment in the "Net Pro-
ceeds" case,38 has already reimbursed the Choc-
taws for the 136,000 acres in question as though 
they were the sole owners. There is no reason why 
the United States should be required to pay twice 
for the same land, especially when all the interested 
parties are now before this Court, If the Chicka-
saws have any compensable interest in the area in 

38 Choctaw Nation v. United States, 21 C. Cls. 59 (1886), 
119 U. S. 1 (1886). 

252103—40 6 
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question, they should be required to proceed first 
of all against the Choctaws. 

While it is true that the Chiekasaws were not 
originally bound by the judgment or the valuation 
reached in the "Net Proceeds" case, inasmuch as 
they were not a party to that proceeding, they 
have by their subsequent conduct acquiesced in that 
judgment. Instead of insisting on their right to 
a separate valuation proceeding, the Chiekasaws 
elected to proceed against the Choctaws. They de-

V | manded of the Choctaws one-fourth of the $68,102, 
^ which the latter had recovered in the "Net Pro-

ceeds" case. After much negotiation the matter 
was eventually referred to an "adjustment com-
mission" of six members, three of whom were ap-
pointed by each tribe. The commissioners con-
cluded that the Chiekasaws were entitled to 
$16,003.97 (one-fourth of the $68,102 judgment less 
a pro-rata share of the costs incurred by the Choc-
taws in pressing their boundary claim). The 
award or agreement thus arrived at was ratified in 
1905 by the legislative councils of each Nation. 
And the Choctaws promptly voted the necessary 
appropriations, but for some unknown reason the 
money does not appear to have been turned over to 
the Chiekasaws. (Appndx., pp. 317-336.) 

Be that as it may, the agreement thus reached, 
whether viewed as an arbitration award or as a 
treaty settlement, is conclusive on the parties. If 
it be deemed an arbitral award, then the original 
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claim is merged in the award, just as a cause of 
action is merged in a subsequent judgment, and is 
not reexaminable in a court of law. 3 Am. Jur. 
"Arbitration and Award", sees. 113, 130, 131. If 
the agreement entered into by the commissioners 
and ratified by the councils of the two tribes is not 
an arbitral award in the technical sense, it is at 
least a treaty settlement between two tribal gov-
ernments, and as such is equally conclusive on the 
parties. It created a contract obligation which has 
not been abrogated. The Choctaw appropriation 
act of 1906 has not been repealed and would pre-
sumably justify a decree ordering that sum to be 
transferred to the Chickasaw tribe, and the Chiek-
asaws cannot complain of a decree for that 
amount, because they are in no position, in an ac-
tion against the Choctaws, to ask for a reexamina-
tion of the value of, or a redetermination of their 
rights in, the land in question. They are bound 
by the 1905 agreement calling for the payment of 
$16,003 in complete settlement of the aforesaid 
claim. Inasmuch as the United States has already 
been required to pay the Choctaws for a supposedly 
100% interest in the area in question,39 and inas-

39 During the 1903-1906 negotiations with the Chiekasaws, 
no one had the audacity to suggest that the $68,000 judgment fa/ P 
in the Net Proceeds case was only intended to cover) the 
Choctaw's interest in the disputed area. The present argu- . 
ment of the Choctaws, R., 226, is therefore repudiated by t - * 1 k 
their prior conduct, by their ratification of the $16,000 settle- j f f ' . 
ment, not to mention the pleadings and the valuation method 
used in the Net Proceeds case. 



244: 

much as all parties are now before this Court, it 
is no more than fair that the decree, if any, should 
run against the Choctaws. And, as we have seen, 
such a decree, in view of the 1905 agreement, can 
not exceed $16,003.97. 

C O N C L U S I O N 

The United States submits its case to the Court 
with the gratifying conviction that, disregarding its 
compelling legal defenses, the Government is not 
obligated to the plaintiff upon extralegal or moral 
grounds. 

NORMAL M . LITTELL, 
Assistant Attorney General. 

RAYMOND T . NAGLE, 
Special Assistant to the Attorney General 

CHARLES H . SMALL, 
VERNON L . WILKINSON, 

Attorneys. 
AUGUST, 1940. 
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APPENDIX 

SUPPLEMENTAL REPORT OF INTERIOR DEPARTMENT 
(FILED DECEMBER 14, 1 9 3 6 ) 

UNITED STATES DEPARTMENT 
OF THE INTERIOR, 

OFFICE OF THE SECRETARY, 
Washington, Dec. 9, 1936. 

The Honorable The ATTORNEY GENERAL. 
M Y DEAR MR. ATTORNEY GENERAL: Reference is 

again made to the suit of the Chickasaw Nation vs. 
The United States, Case No. 334 in the United 
States Court of Claims, and to Department letter of 
February 12, 1934, to you relative to the claim of 
the Chickasaw Nation and the matters involved. 

The Chickasaw Nation, in its petition, alleges, in 
effect, that it is the owner of a one-fourth interest in 
and to certain lands described as 136,204.02 acres of 
land lying west of the true north and south boun-
dary line between the State of Arkansas and the 
lands of the Choctaw and Chickasaw Nations; that 
said 136,204.02 acres were appropriated as public 
lands of the United States by the Act of Congress, 
approved March 3,1875 (18 Stat. L. 476), and that 
the total value of these lands, computed on the basis 
of $1.25 per acre, amounts to $170,255.02. 

The Chickasaw Nation prays for judgment in the 
sum of $43,563.75 (one-fourth of the total valua-
tion), and interest thereon from March 3, 1875, as 
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compensation for its one-fourth interest in and to 
said lands. 

The strip of land so taken by the United States 
was one of the matters involved in the suit of the 
™ a W * a t * ° n VS' T h e U n i t e d States, Case No. 
12742 in the Court of Claims (19 C. Cls. 243: 21 C 
Us. 59). The Court of Claims, in its decision of 
January 25,1886 (21 C. Cls. 59; 71, 72, 85,109,110) 
found, m regard to this matter, that the Govern-
ment made a mistake in the location of the boun-
dary; that the land lost to the Choctaw Nation bv 

' 0 n ° f t h e Ü D i t e d S t a t e s aggregated 
136,204.02 acres and that the value of the land 
amounted to $68,102.00, and held that the Choctaw 

f r f o r I f e n t l t l e d t 0 r e c o v e r i n s a i d sum of $68,-
102.00. The decision of the Court of Claims in this 
matter was affirmed by the Supreme Court of the 
United States m its decision of November 15 1886 
(119 U. S. 1-41). ' 0 

l n T l ? ? t r o l l e r General, in his letter of March 
10, 1931 to you concerning this matter, states 
mat— 

Pursuant to this decision there was an-
I T ^ t i ^ f dated June 
i s 109 ' v f t a t - 2 3 9 ' t h e s u m required, $68,102, which amount the records of this 
othce disclose was set up on the books of the 
United States Treasury to the credit of the 
Choctaw Nation under the caption, " Pay-
ment of Judgments, Courts of Claims.'' 

In the Department letter of February 12 1934 
to you concerning this matter, it was stated that-

The Chickasaw Nation, who was the 
owner of an undivided interest in the above-
mentioned 136,204.02 acres appropriated by 
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the Act of March 3, 1875 to the United 
States, was not a party to the above-men-
tioned suit of the Choctaw Nation vs. The 
United States decided by the Supreme Court 
on November 15, 1886, and does not appear 
to have been paid by the United States for 
its interest in said land. 

A further examination of papers on file in the 
Department of the Interior discloses that the claim 
of the Chickasaw Nation to share in the award to 
the Choctaw Nation for said land was a subject of 
difference between said Indian Nations, and was 
one of the matters covered and adjusted by an 
agreement made and entered into on March 9, 1905 
by and between Commissioners on the part of the 
Choctaw Nation and Commissioners on the part of 
the Chickasaw Nation, which agreement was rati-
fied and confirmed on June 30, 1905 by Act of the 
Choctaw Council and on November 2, 1905 by Act 
of the Chickasaw Legislature. 

In the agreement, it was stated among other 
things, that— 

The Chickasaw Nation alleges and claims 
that the Choctaw Nation is indebted to it in 
the sum of seventeen thousand twenty-five 
dollars and fifty cents ($17,025.50), that be-
ing one-fourth of the judgment of the Su-
preme Court of the United States (119 
U. S. 306) confirming a like judgment of the 
Court of Claims wherein the Choctaw Na-
tion was adjudged to be entitled to the sum 
of sixty-eight thousand one hundred and 
two dollars ($68,102.00), from the Govern-
ment of the United States on account of the 
land taken from the Choctaw Nation by the 
State of Arkansas, by reason of an inac-
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curate survey of the boundary line between 
the said State of Arkansas and the Choctaw 
Nation, made by the Government of the 
United States. 

It further appears that— 
The Choctaw Nation agrees to recognize 

and pay the claim of the Chickasaw Nation 
for one-fourth the money received on ac-
count of the eastern boundary question, de-
cided in favor of the Choctaw Nation against 
the United States, as aforesaid, the said 
one-fourth amounting to seventeen thou-
sand, twenty-five dollars and fifty cents 
( $ 1 7 , 0 2 5 . 5 0 ) and upon the Chickasaw Na-
tion's accepting said amount in the manner 
hereinafter provided, less the costs, as pro-
vided herein, it shall forever abandon any 
and all claims against the said Choctaw 
Nation. 

To this, the Chickasaw Nation agreed— 
to allow the Choctaw Nation a credit of one 
thousand, twenty-one dollars and fifty-three 
cents ( $ 1 , 0 2 1 . 5 3 ) as the Chickasaw Nation's 
pro rata share of the cost of the prosecution 
of the suit to recover the amount due by the 
Government in settlement of the eastern 
boundary dispute, aforesaid. 

As hereinabove stated, the agreement of March 
9, 1905 between the Choctaw and Chickasaw Com-
missioners was ratified and confirmed by the Choc-
taw Council and Chickasaw Legislature. 

By Act of November 1 6 , 1 9 0 5 , the Choctaw Coun-
cil made an appropriation in the sum of $16,003.97 
in settlement of the above-mentioned agreement 
and adjustment. The Appropriation Act, ap-
proved on November 16, 1905 by the Principal 
Chief of the Choctaw Nation, and on February 19, 
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1906 by the President of the United States, author-
ized the Choctaw National Auditor to issue his 
warrant on the above-mentioned sum of $ 1 6 , 0 0 3 . 9 7 
and the Choctaw National Treasurer to pay the 
same. 

Photostat copies of the Choctaw Acts and of cer-
tain reports and papers relating to the matter are 
transmitted herewith for your further informa-
tion. 

The papers here do not show whether the pay-
ment authorized by the Choctaw Act of November 
16, 1905 was actually made. The Superintendent 
of the Five Civilized Tribes has been requested to 
furnish a supplemental report in the matter. 
Upon receipt of such report, copies thereof will be 
sent you for your information and use in the pres-
ent case. 

Sincerely yours, 
(Signed) OSCAR L. CHAPMAN, 
Assistant Secretary of the Interior. 

Enclosure 1 0 8 4 6 7 5 . 

B I L L NO. 25 

AN ACT Appropriating sixteen thousand and three dollars and ninety-
seven cents to be paid to the Chiekasaws as agreed upon 

Whereas: On March 9, 1905, the Commissioners 
appointed by the Chickasaw and Choctaw Nations 
for the purpose of making settlement of all claims 
made by the Chickasaw Nation against the Choc-
taw Nation, as agreed that all claims should be 
settled upon the payment by the Choctaw Nation, 
to the Chickasaw Nation, the sum of $ 1 6 , 0 0 3 . 9 7 : 
and, 

Whereas: On June 30, 1905, the Choctaw Coun-
cil, in Extra Ordinary Session assembled, ratified 
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and confirmed the abovementioned agreement: 
and 

Whereas: November 2, 1905, the Legislature of 
the Chickasaw Nation ratified and confirmed the 
said agreement and agreed to release the Choctaw 
Nation from any and all claims as set forth in said 
agreement upon the payment by the Choctaw Na-
tion of the sum above mentioned. 

Therefore be it enacted by the General Coun-
cil of the Chocktaw Nation assembled. That the 
sum of Sixteen Thousand and Three Dollars and 
Ninety-Seven Cents ($16,003.97) be and the same is 
hereby appropriated out of any funds in the Na-
tional Treasury not otherwise appropriated and 
the National Auditor is hereby authorized to issue 
his warrant therefor, and the National Treasurer 
to pay the same: and this Act shall take effect and 
be in force from and after its passage and ap-
proval. 

Frank Folsom, Chairman of Finance Committee. 
Approved this the 16th day of November, 1905. 

GREEN MCCURTAIN, 
P. C. C. N. 

Approved February 19, 1906. 
T . KOOSEVELT. 

PART ONE 

ACTS OF THE CHOCTAW NATION 
BILL NO. 1 

AN ACT To ratify an agreement by and between the adjusting com-
mission on the part of the Choctaw Nation, and a like commission 
on the part of the Chickasaw Nation 

Whereas, The Commission created under an act 
of the General Council of the Choctaw Nation ap-

O i 23 
pointed on the 27th day of October 1904, have made 
and concluded an agreement with a like Commis-
sion on the part of the Chickasaw Nation created v> r^-^C. 
under an Act of the Legislature of the Chickasaw 
Nation, approved on the 19th day of November, 
A. D. 1904; said agreement being in words and fig-
ures as follows, to wit: 

MEMORANDUM OF AGREEMENT 

made and entered into on this, the 9th day of 
March, 1905, by and between the Commissioners on 
the part of the Choctaw Nation, and Commissioners 
on the part of the Chickasaw Nation, to adjust the 
differences heretofore existing between said Na-
tions. 

Whereas The Choctaw Nation alleges and claims 
that the Chickasaw Nation is indebted to it in a 
sum unascertained for the cost of collection of the 
Chickasaw Nation's one-fourth interest in the Coal 
Royalties, which collections were made by the 
Choctaw Nation and turned over to the Chickasaw 
Nation up to the year 1888, or thereabout, and for 
which cost of collection of the Chickasaw Nation's 
one-fourth interest, the Choctaw Nation has never 
been reimbursed; and, 

Whereas, The Chickasaw Nation alleges and 
claims that the Choctaw Nation is indebted to it in 
an unascertained sum on account of royalties col-
lected by the Choctaw Nation, one-fourth of which 
the said Chickasaw Nation claims; and, 

Whereas, The Chickasaw Nation alleges and 
claims that the Choctaw Nation is indebted to it in 
the sum of seventeen thousand, twenty-five dollars 
and fifty cents ($17,025.50), that being one-fourth 
of the judgment of the Supreme Court of the 
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United States (119 U. S. 306) confirming a like 
judgment of the Court of Claims wherein the Choc-
taw Nation was adjudged to be entitled to the sum 
of sixty-eight thousand, one hundred and two dol-
lars ($68,102.00), from the Government of the 
United States on account of the land taken from the 
Choctaw Nation by the State of Arkansas, by rea-
son of an inaccurate survey of the boundary line 
between the. said State of Arkansas and the Choc-
taw Nation, made by the Government of the United 
States; and, 

Whereas, Both said Nations have long disputed 
the claims against them respectively, but being will-
ing and anxious to make an adjustment, such as 
would be fair and equitable, have, in an endeavor 
to obtain this end, appointed commissioners with 
authority to consider and agree upon all matters of 
difference existing between said Nations. 

Now, therefore, be it agreed and recommended 
by the commissions to their respective nations— 
Witnesseth: 

FIRST.—That the parties hereto have agreed and 
by these presents do agree that, in consideration 
of the common interest and mutual welfare of the 
Choctaw and Chickasaw Nations, that all detail 
matters of difference are hereby waived, and an ad-
justment shall be made upon a basis of a general 
settlement of any and all matters in dispute. 

SECOND—The Choctaw Nation withdraws and 
forever abandons its claim against the Chickasaw 
Nation for cost of collection of coal royalties col-
lected by the Choctaw Nation and turned over to 
the Chickasaw Nation. 

THIRD.—The Chickasaw Nation withdraws and 
forever abandons its claim against the Choctaw 
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Nation for coal royalties alleged to have belonged 
to the Chickasaw Nation and collected by the Choc-
taw Nation. 

FOURTH.—The Choctaw Nation agrees to recog-
nize and pay the claim of the Chickasaw Nation for 
one-fourth the money received on account of the 
eastern boundary question, decided in favor of the 
Choctaw Nation against the United States, as 
aforesaid, the said one-fourth amounting to seven-
teen thousand, twenty-five dollars and fifty cents 
($17,025.50) andjipon the Chickasaw Nation's ac-
cepting said amount in the manner hereinafter pro-
vided, less the costs, as provided herein, it shall 
forever abandon any and all claims against the 
said Choctaw Nation. 

FIFTH.—The Chickasaw Nation agrees to allow 
the Choctaw Nation a credit of one thousand, twen-
ty-one dollars and fifty-three cents ($1,021.53) as 
the Chickasaw Nation's pro rata share of the cost 
of the prosecution of the suit to recover the amount 
due by the Government in settlement of the eastern 
boundary dispute, aforesaid. 

SIXTH.—This agreement shall become binding 
upon the Choctaw and Chickasaw Nations when 
ratified and approved by the legislative authorities 
of the two Nations respectively. 

Witness our hands and seals, This the 9tli day of 
March, 1905. 

GREEN MCCURTAIN, 
D . C . MCCURTAIN, 
S . B . SPRING, 

Choctaw Commissioners. 
W M . H . M C M U R R A Y , 
J . W E S PARKER, 
DAVID FOLSOM, 

Chickasaw Commissioners. 
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Whereas, Said agreement will settle forever the 

long standing differences between the two Nations, 
therefore, 

Be it enacted by the general council of the Choc-
taw Nation in extraordinary session assembled— 

SEC. 1. That said agreement be and the same is 
hereby ratified and affirmed. 

SEC. 2. That said Act take effect and be in force 
from and after its passage and approval and the 
ratification thereof by the legislature of the Chicka-
saw Nation and its approval thereof. 

Recommended by Robert Morris. 
Approved this 30th day of June, 1905. 

GREEN MCCURTAIN, 
P. C. C. N. 

(Enclosure with supplemental report of the In-
terior Department dated December 9, 1936, red 
pencil pages 1-5.) 

SECOND SUPPLEMENTAL REPORT OF INTERIOR D E -
PARTMENT (FILED APRIL 15 , 1 9 3 7 ) 

UNITED STATES DEPARTMENT 
OF THE INTERIOR, 

OFFICE OF THE SECRETARY, 
Washington, Apr. 10, 1937. 

The Honorable The ATTORNEY GENERAL. 

M Y DEAR M R . ATTORNEY GENERAL : Reference is 
again made to the suit of the Chickasaw Nation vs. 
The United States, Case No. K-334, in the United 
States Court of Claims, and to Department letters 
of February 12, 1934 and December 9, 1936 to you 

relative to the Chickasaw claim and the matters 
involved. 

Copies of a report of March 19, 1937 of A. G. 
McMillan, Assistant Superintendent of the Five 
Civilized Tribes Agency, and photostat copies of 
the enclosures thereof are transmitted herewith for 
your further information. 

Sincerely yours, 
( S ) OSCAR L . CHAPMAN, 

Assistant Secretary of the Interior. 
Enclosure 1189027. 

INDIAN LAND AND MONEY 
JDF-LFS 3-19-37 
Claim of Chickasaw 

'Nation vs. Choctaw 
Nation for payment of 
$16,003.97. 
L-C 41359-29 JED 

UNITED STATES DEPARTMENT 
OF THE INTERIOR, 

FIVE CIVILIZED TRIBES, 
Muskogee, Okla., March 19, 1937. 

The Honorable The COMMISSIONER 
OF INDIAN AFFAIRS, 

Washington, D. C. 
DEAR M R . COMMISSIONER: Reference is respect-

fully made to your Office letters of November 30, 
1936, and February 2,1937, and also to your radio-
gram of March 12, 1937, referring to the claim of 
the Chickasaw Nation vs. Choctaw Nation amount-
ing to $16,003.97, and requesting report. 

Considerable time has been consumed searching 
the Choctaw and Chickasaw tribal records, and we 
are unable to find that this claim was paid by the 
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Choctaws although it was authorized by the Choc-
taw Council on November 16, 1905. The bill was 
passed by the Chickasaw House of Representatives 
on November 19, 1905, and by the Chickasaw Sen-
ate on November 2,1905; approved by the Governor 
of the Chickasaw Nation on November 9,1905, and 
approved by the President, Theodore Roosevelt, 
on February 19, 1906. 

In the early part of the year of 1905, the Depart-
ment ceased to remit money to the tribal officials 
and thereafter warrants issued by the Choctaw and 
Chickasaw Nations were paid by checks drawn on 
the Treasury of the United States. The item of 
$16 003.97, if paid at all, was paid by United States 
Treasury check to the Chickasaw Nation and 
charged to the Choctaw funds held by the Treasurer 
of the United States. 

A careful search of the Choctaw National Treas-
urer and Choctaw National Auditor reports does 
not reveal a warrant was issued for this amount by 
the tribal officials although the Treasurer of the 
Choctaw Nation was authorized to issue a warrant 
in payment of the Chickasaw claim by Act of the 
Choctaw Council approved November 16,1905, and 
signed by the Principal Chief. 

In conversation with George W. Scott, National 
Treasurer of the Choctaw Nation from October 
1897 to February 1907, he stated no warrant was 
issued during his term of office in payment of this 
claim; and if it were paid it was done by the De-
partment by charging it to the Choctaw tribal ac-
count and crediting the amount to the Chickasaw 
tribal funds, and he recalls no notice of such pay-
ment having been made. 

We are enclosing a photostatic copy of an Act to 
Ratify an Act Entitled, "An Act to ratify an agree-
ment by and between the adjusting commission on 
the part of the Choctaw Nation, passed by the legis-
latures of the Choctaw Nation on the 30th day of 
June 1905, and approved by the Governor of the 
same," certified to by James W. Moffitt, Secretary 
of the Oklahoma Historical Society, Oklahoma 
City, Oklahoma, taken from the records originally 
in the custody of this office. 

We are also enclosing photostatic copy of act 
approving the bill passed by the Senate November 
2, 1905, Pages 28, 29, 31, 38, 40, 43, and 44, Book 
29, Senate 1905-09, Chickasaw Nation. Also Pages 
35, 36, 37, 57, 58, 62, 63, 64, and 65, Book 37, House 
of Representatives, 1905-09, Chickasaw Nation. 

You will find photostatic copy of "Bill No. 52, a 
resolution authorizing the chairman of Finance 
Committee to destroy cancelled warrants," and 
which was approved by the Principal Chief on Feb-
ruary 3,1906. 

We are also enclosing photostatic copy of certifi-
cate of James B. Foster, Special Agent, dated June 
29, 1907, as to examination of Choctaw National 
Fund warrants issued from May 1, 1900 to Sep-
tember 30, 1906, with pages 448, 451, 452, 453, 476, 
478, 479, 484, 485, 616, 617, 618, 620, 621, 623, 624, 
625, and 626, of the Choctaw National Warrants 
Book from October 1,1904, to February 13,1907. 

Respectfully, 
A . G . MCMILLAN, 

Asst. Superintendent. 
252103—40 7 
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J A M E S W . M O F F I T T , Secretary 

THOMAS H . DOYLE, President 
JASPER SIPES, President Emeritus 
EMMA ESTILL-HARBOUR, Vice President 
WILLIAM S. KEY, Vice President 

JESSIE R . MOORE, Treasurer 
GRANT FOREMAN, Director 

of Historical Research 

O K L A H O M A HISTORICAL SOCIETY 
Trustee of the State 

O K L A H O M A C I T Y , O K L A H O M A , March 15, 1937. 
M r . A . Gr. M C M I L L A N , 

Asst. Superintendent, Five Civilized Tribes, 
Muskogee, Oklahoma. 

D E A R M R . M C M I L L A N : Replying to your letter of 
March 11, 1937, requesting a copy of the Act of 
the Chickasaw Council ratifying an agreement by 
and between the Adjusting Commission on the part 
of the Choctaw Nation, and a like Commission on 
the part of the Chickasaw Nation. 

I am enclosing certified copies of two records in 
my custody: No. 7243, An Act ratifying the above 
agreement; However, there is no record that it was 
approved by the Principal Chief of the Chickasaw 
Nation. The other is No. 7246, being the report 
made by the Commission to the Chickasaw Nation. 

I am also enclosing a copy of a typewritten copy 
of documents on file in your office somewhere. The 
typewritten copy from which I copied these were 
sent to me along with many others by Mr. Foreman 
several weeks ago, being those copies made by Miss 
Clark and her corps of W. P. A. workers of rec-
ords in your files. You will notice this act was ap-
proved by D. H. Johnston as Governor of Chick-
asaw Nation on November 9,1905, and by T. Roose-
velt, President on February 19, 1906. 
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I hope the information I have been able to give 

you will aid you. 
If at any time I can assist you in any way do not 

fail to call upon me. 
Very sincerely, 

(Sgd.) R E L L A W A T T S . 

A N A C T 

AN ACT TO ratify an act entitled "An act to ratify an agreement 
by and between tlie adjusting commission on the part of the 
Choctaw Nation, passed by the legislature of the Choctaw Nation 
on the 30th day of June 1905, and approved by the Governor of 
the same 

Whereas, a Commission was created by the Leg-
islature of the Chickasaw Nation on the 19th day 
of November 1904, to make adjustment of coal roy-
alties, and other disputed questions, between the 
Choctaw and Chickasaw Nations; 

Whereas, said Commission, consisting of Wil-
liam H. Murray, J. West Parker and David Fol-
som, have reached an agreement, embracing all the 
differences between the Choctaw and Chickasaw 
Nations, as to disputed coal royalties, and other 
claims, and said agreement awards to the Chicka-
saw Nation the sum of Seventeen thousand, twenty-
five dollars and fifty cents, less the expenses of One 
thousand twenty-one dollars and fifty-three cents 
incurred by the Choctaw Nation. 

Whereas, said agreement has been approved by 
the Legislative authority of the Choctaw Nation, 
and the Governor thereof on the 30th day of June 
1905, a copy of said agreement being made a part 
of this bill. 

Therefore, be it enacted by the Legislature of the 
Chickasaw Nation that said agreement, made and 
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concluded by and between the said Adjusting Com-
mission on the part of the Chickasaw Nation, with 
a like Commission of the Choctaw Nation, be and 
the same is hereby in all particulars affirmed. 
That this act take effect, and be in force from and 
after its passage and approval. 

Recommended by 
This October 10th, 1905. 

To the Honorable President of the Senate and 
Speaker of the House of the Legislature of the 
Chickasaw Nation: 

We undersigned Commissioners, appointed by 
the Governor on the 19th day of November 1904, 
under an Act approved on the same date, entitled 
"An Act to authorize the Governor of the Chic-
asaw Nation to appoint a Commission to adjust 
differences with the Choctaw Nation, and for other 
purposes," which said Act requires a report of the 
meetings and things considered by the two Nations 
to your Honorable Body. Therefore, we beg lief 
to submit the following report: 

First: That after many vain efforts to meet a like 
Commission appointed on the part of the Choctaws 
at Durant, Atoka, South McAlester and Tuska-
lioma, they finally met at South McAlester, and an 
agreement was reached, whereby the Choctaw Na-
tion agreed to pay the Chiekasaws the sum of $17,-
002.53, as a complete settlement of all differences 
between the two Nations relative to coal royalties 
and boundary disputes; that said agreement was 
approved and ratified by the Choctaw Legislature 
on the 30th day of June, 1905, and the same received 
the approval of the Principal Chief of said Nation; 
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that same has been delivered by this Commission 
to Hon. M. V. Cheadle, President of the Senate; 
that upon approval by Legislative action of the 
Chickasaw Legislature, that the same will be a final 
settlement of all differences of a pecuniary nature. 
We would respectfully recommend that said Act 
receive your approval. 

Second: Relative to the School and other prop-
erty of the two Nations not covered by agreements, 
your Commission was unable to reach any definite 
understanding with the commission on the part of 
the Choctaws, and at this date we cannot say that 
we will be enabled to reach any agreement with 
them; although at the time the former agreement 
was made, an effort was made by your Commission 
to reach an agreement upon all questions affecting 
the interests of the two Nations. 

We hereby respectfully submit the above and 
foregoing as our report of things performed, and 
deliver a copy of this report to each House of the 
Chickasaw Legislature. 

Respectfully submitted on this October 17, 1905. 
(Signed) W M . H. MURRAY, 

Chairman. 
(Signed) DAVID FOLSOM, 
(Signed) J . W E S PARKER, 

Chickasaw Adjusting Commission. 
Read and Interpreted in the Senate in Oct. 18th, 

1905. 
M . V . CHEADLE, 

Present Ind. Ty. 
Attest: O. D . W H I T E , Sec.-Sen. 
NOTE.—A carbon copy of the above report is 

attached, signed by the above members of the 
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Chickasaw Adjusting Commission, at the bottom 
of which appears the following, written in long 
hand: 

"Read and interpreted by the House this Oct. 
18, 1905. After further consideration hereof by 
the House, the same was by the said House accepted 
and referred to the Hon. Senate for its action this 
Oct. 18, 1905." C. H . BROWN, Speaker. 

Attest: W . T. WARD, Clerk H. R. 

A N ACT 

AN ACT TO ratify an act entitled "an act to ratify an agreement by 
and between the adjusting commission on the part of the Choctaw 
Nation with a like commission on the part of the Chickasaw Na-
tion," passed by the legislature of the Choctaw Nation and approved 
by the Governor of the Choctaw Nation, on the 30th day ot June, 
1905 

Whereas, A Commission was created by the Leg-
islature of the Chickasaw Nation on the 19th day of 
November, 1904, to make adjustment of coal royal-
ties and other disputed questions, between the Choc-
taw and Chickasaw Nations; 

Whereas, Said Commission, consisting of Wil-
liam H. Murray, J. Wes Parker, and David Folsom, 
has reached an agreement with a like Commission 
representing the Choctaw Nation, adjusting certain 
differences between the Choctaw and Chickasaw 
Nations, as to amounts of money, upon disputed 
royalties and boundary claims, collected by the re-
spective tribes, prior to the ratification of the Atoka 
Agreement, and said agreement awards to the 
Chickasaw Nation the sum of Seventeen Thousand 
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Twenty-five Dollars and fifty cents, less the pro 
rata share of the Chickasaw Nation in the expense 
incurred by the Choctaw Nation, in the prosecution 
of suit against the Government for the amount due 
in settlement of the Eastern Boundary dispute, 
said pro rata share of expense amounting to One 
Thousand, Twenty-one Dollars and fifty-three 
cents; 

Whereas, Said agreement has been approved by 
the Legislative authority of the Choctaw Nation and 
the Governor thereof, on the 30th day of June, 1905, 
a copy of the act approving same, as well as a copy 
of the agreement of said Commission settling all 
disputes and differences arising prior to the ratifi-
cation of the Atoka Agreement, being hereto at-
tached and made a part hereof; Therefore, 

Be it enacted by the Legislature of the Chicka-
saw Nation, that said agreement, made and entered 
into by and between the said Adjusting Commission 
of, and representing the Chickasaw Nation, with a 
like Commission on the part of the Choctaw Nation, 
be, and the same is hereby ratified as to the settle-
ment of all claims for monies due the Chickasaw 
Nation, upon boundary disputes and coal and other 
royalties, collected in any manner by either Nation, 
prior to the establishment of United States juris-
diction, as provided by the said Atoka Agreement, 
upon the ratification of the same, and that this shall 
operate as a full settlement upon the payment of the 
sum of Sixteen Thousand, Three dollars and ninety-
seven cents ($16,003.97), to the Chickasaw Nation, 
or to its legal representative, by the Choctaw Na-
tion. 
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Chickasaw Adjusting Commission, at the bottom 
of which appears the following, written in long 
hand: 
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Whereas, Said Commission, consisting of Wil-
liam H. Murray, J. Wes Parker, and David Folsom, 
has reached an agreement with a like Commission 
representing the Choctaw Nation, adjusting certain 
differences between the Choctaw and Chickasaw 
Nations, as to amounts of money, upon disputed 
royalties and boundary claims, collected by the re-
spective tribes, prior to the ratification of the Atoka 
Agreement, and said agreement awards to the 
Chickasaw Nation the sum of Seventeen Thousand 
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Twenty-five Dollars and fifty cents, less the pro 
rata share of the Chickasaw Nation in the expense 
incurred by the Choctaw Nation, in the prosecution 
of suit against the Government for the amount due 
in settlement of the Eastern Boundary dispute, 
said pro rata share of expense amounting to One 
Thousand, Twenty-one Dollars and fifty-three 
cents; 

Whereas, Said agreement has been approved by 
the Legislative authority of the Choctaw Nation and 
the Governor thereof, on the 30th day of June, 1905, 
a copy of the act approving same, as well as a copy 
of the agreement of said Commission settling all 
disputes and differences arising prior to the ratifi-
cation of the Atoka Agreement, being hereto at-
tached and made a part hereof; Therefore, 

Be it enacted by the Legislature of the Chicka-
saw Nation, that said agreement, made and entered 
into by and between the said Adjusting Commission 
of, and representing the Chickasaw Nation, with a 
like Commission on the part of the Choctaw Nation, 
be, and the same is hereby ratified as to the settle-
ment of all claims for monies due the Chickasaw 
Nation, upon boundary disputes and coal and other 
royalties, collected in any manner by either Nation, 
prior to the establishment of United States juris-
diction, as provided by the said Atoka Agreement, 
upon the ratification of the same, and that this shall 
operate as a full settlement upon the payment of the 
sum of Sixteen Thousand, Three dollars and ninety-
seven cents ($16,003.97), to the Chickasaw Nation, 
or to its legal representative, by the Choctaw Na-
tion. 
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That this act take effect from its passage by the 

Legislature and approval by the Governor. 
Approved this the 9th day of Nov. 1905. 

D . H . JOHNSTON, 
Governor Chickasaw Nation. 

T H E W H I T E HOUSE, 
February 19, 1906, Washington, D. C. 

Approved: 
T . ROOSEVELT. 

(Endorsed) Union Agency No. 13456. 
(Enclosure with second supplemental report of 

the Interior Department, dated April 10, 1937, red 
pencil pages 1-8.) 

DEFENDANT'S EXHIBIT A 
(Filed July 23, 1940) 

UNITED STATES DEPARTMENT 
OF THE INTERIOR, 

OFFICE OF THE SECRETARY, 
Washington, Mar. 29, 1938. 

The Honorable The ATTORNEY GENERAL. 
M Y DEAR M R . ATTORNEY GENERAL : Reference is 

again made to the suit of the Chickasaw Nation v. 
The United States, No. K-334, in the United States 
Court of Claims, and to the informal request of Mr. 
Wilfred Hearn of your Department of March 16, 
relative to the status of certain townships involved 
in a strip of land formerly in Oklahoma but now in 
Arkansas, between the old Choctaw boundary and a 
point on the Red River. 

The General Land Office prepared a list of the 
townships involved in the above strip of land show-
ing the date of offering thereof to the public. The 
statement shows the following: 

S. T . W. R. Date offered N. T . W. R. Date offered 

1 32 Nov. 30, 1846 1 32 Nov. 30, 1846. 
2 32 do 2 32 Do. 
3 32 do 3 32 May 9, 1845. 
4 32 do 4 32 Do. 
5 32 do 5 32 Jan. 30, 1843. 
6 32 do 6 32 Do. 
7 32 do 7 32 Jan. 4, 1831. 
8 32 Oct. 8, 1838 8 32 Do. 
9 32 Nov. 30, 1846 1 33 Dec. 17, 1860. 

10 32 Jan. 30, 1843 2 33 Do. 
11 32 Mar. 22, 1841 3 33 Aug. 25, 1845. 
12 32 Feb. 24, 1840 4 33 DJ. 
13 32 Aug. 19, 1839 
14 32 Oct. 8, 1838 
6 33 Nov. 30, 1846 
7 33 do 
8 33 Aug. 19, 1839 
9 33 Nov. 30, 1846 

10 33 June 21, 1841 
11 33 do 
12 33 do 
13 33 Aug. 19, 1839 

Sincerely yours, 
(Signed) OSCAR L. CHAPMAN, 
Assistant Secretary of the Interior. 



244: 338 
DEFENDANT'S EXHIBIT B 

(Filed July 23, 1940) 

UNITED STATES DEPARTMENT 
OF THE INTERIOR, 

GENERAL LAND OFFICE, 
Washington, Sep. 1,1938. 

In Reply Please Refer to 1516451 " K " JAR 

Chickasaw Nation v. United States, 
Ct. of Cls. K-334. 

T H E COMMISSIONER OF INDIAN AFFAIRS. 
M Y DEAR M R . COLLIER : By your letter of August 

18 (Land Division—Claims, 51180-38) you trans-
mitted a copy of a letter from the Department of 
Justice in the matter of the above-entitled case 
requesting certain additional information concern-
ing a strip of land along the eastern boundary line 
of the Choctaw land from Fort Smith to the Red 
River in the State of Arkansas. 

The following numbered paragraphs correspond 
with the numbers in the letter from the Depart-
ment of Justice: 

1. The original survey of this line was executed 
in the months of November and December, 1825, 
by James L. Conway. The work was commenced 
November 2 and completed December 7,1825. This 
line was surveyed by Messrs. A. H. Jones and 
H. M. C. Brown, as shown upon the diagram cer-
tified to by them on May 20, 1858, in connection 
with their contract dated October 13, 1857. This 
resurvey was commenced January 21 and com-
pleted April 12, 1858. The following statement 
appears on the diagram representing the resurvey: 

We further certify that the survey exe-
cuted by us as aforesaid is identical with 
the original western boundary line of Ar-
kansas upon which original boundary line 
the public surveys have been closed on the 
Arkansas side and consequently neither the 
size nor areas of the legal subdivision con-
nections to said line have been changed or in 
any wise affected by our survey. 

The following table shows the dates when sur-
veys were made in the field and when they became 
official: 

R. W. 

R. W. 

Subdivisions surveyed, Date 

1845 
Feb. 1846 
May and June 1845-. 
May 1845 
May 1845 
Oct. 1845 

>Nov. and Dec. { j ^ 

Nov. 1845 
1837 
Feb. 1834 
1834-3 5 
1835-3 6 
Oct. 1845 
Dec. 1845 -
1835 
Nov. 1845 

,, a if J1834-Apr. and May | l g 3 4 _ 

Jan. 1835. 
1835-36 

Mar. & Apr. 1845. 
Apr. 1845 
Nov. 1844 
Nov. 1844 
Jan. & Feb. 1841.. 
Feb. 1841 
Apr. 1827 
1837 
Apr. 1845 
Apr. 1845 
Nov. 1844 
1844 

Survey approved 

Nov. 
May 
Aug. 
Aug. 
Aug. 
Mar. 
Mar. 
Feb. 
Apr. 
Oct. 
Sept. 
Aug. 
Apr. 
Mar. 
Mar. 
Apr. 
Apr. 
Feb. 
Feb. 
Feb. 
Apr. 

28, 1845. 
I, 1846. 
II, 1845. 
11, 1845. 
11, 1845. 
9, 1846. 
9, 1846. 
17, 1838. 
8, 1846. 
13, 1841. 
. 21, 1840. 
10, 1839. 
3, 1838. 
9, 1846. 
9, 1846. 
3, 1838. 
8, 1846. 
20, 1840. 
20, 1840. 
16, 1840. 
3, 1838. 

Aug. 11, 1845. 
Aug. 11, 1845. 
Jan. 31, 1845. 
Jan. 31, 1845. 
June 21, 1841. 
June 22, 1841. 
July 22, 1829. 
Aug. 10, 1839. 
Aug. 10, 1853. 
Aug. 10, 1853. 
Jan. 31, 1845. 
Jan. 31, 1845. 



345 

2. No lands were granted to the Territory of 

f 7 1H?7aS t th,e U f e d S t a t e S to January 17,1837, m the disputed strip. • 
3. No lands in the disputed strip were reserved 

prior to January 17, 1837, for future disposal as 

s s s : s e c t i o n 1 ° f t h e a c t ° f ^ 
4. No lands within the disputed strip were 

granted to the State of Arkansas prior to January 
17,1837, under the act of January 23, 1836 (5 Stat 
58), as school lands or as salt springs. 

5. The act of June 25, 1832 (4 Stat. 549), creat-
ing the land districts covering the disputed strip 
did not specifically mention the townships and 
ranges. 

6. Where disposals are marked "Donation" on 
the schedules heretofore furnished, the disposals 
were made under the acts recited in paragraph 6 of 
the letter from the Department of Justice. The 
only portion of the land in the disputed strip, em-
braced in a donation entry prior to January 17, 
1837, was 8 acres in the SW. % (frl) Sec. 17, T. 
8 N., R. 32 W., allowed October 30,1829. 

7. ' ' Choctaw Certif." refers to lands purchased 
with Choctaw scrip issued under the act of August 
23,1842 (5 Stat. 513). Inasmuch as Choctaw scrip 
was authorized by the act of 1842, no location could 
have been made with such scrip prior to January 
17, 1837. 

Very respectfully, 
(Signed) FRED W . JOHNSON, 

Commissioner. 
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DEFENDANT'S EXHIBIT C * 

(Filed July 29, 1940) 

PONTOTOC, MISSISSIPPI, November 12th, 1836. 
To all and singular who may read these presents, 

Greeting: 
Know ye, That reposing special trust and confi-

dence in our beloved chiefs and Brothers Capt. 
James Perry, Maj. John McClish, Maj. Pitman 
Colbert, Maj. James Brown and Capt. Isaac Albert-
son, we do hereby commission them, to proceed, 
immediately west of the Mississippi River, then and 
there to apply to our ancient friends and brothers, 
the chiefs, headmen and warriors of the Choctaw 
Nation, for a tract of country as the future home or 
residence of the Indians of the Chickasaw Nation, 
to be held in fee simple forever or in such other way 
as they may deem most expedient; and we do hereby 
authorize and empower our said chiefs and broth-
ers, to act and do everything that may be necessary 
in the premises: and furthermore if our said broth-
ers and chiefs should fail in securing a permanent 
resting place, from our brothers, the Choctaws, we 
do hereby authorize and empower them to procure 
a home in such other part of the country west of 
the Mississippi River, as they may deem fit and 
suitable for the future residence of the Indians of 
the Chickasaw Nation, to be free from all incum-
brance or difficulty as to title—and we do hereby 
bmd ourselves as chiefs, in behalf of the Chickasaw 
ation, to ratify and confirm all the acts and doings 

^oui^beloved brothers and chiefs in the premises. 
(NOTE: Defendant's Exhibits C, D, and E, are certified 

A 0 o s t a t copies of original documents on file in the National 
Archives.) 
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In testimony whereof we have hereunto set our 

hands on the day and date first above written. 
GEORGE COLBERT (his mark) 
BENJAMIN LOVE, 
HENRY LOVE and 13 others. * 

Witness: 
ERNEST MCDONELL, 
G . M . LONG. 

Done in my presence at Pontotoc on the date 
above written and which I approve. 

BENJ. REYNOLDS, 
Chickasaw Agent. 
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DEFENDANT'S EXHIBIT D 

(Filed July 20, 1940) 

PONTOTOC, November 12th, 1836. 
GENTLEMEN : You have been commissioned to go 

west of the Mississippi River, in behalf of the 
Chickasaw Indians, to procure for them a home. 
Impressed as you are, with the necessity of the 
speedy removal of the ChickasaWs, we doubt not 
that you will use every honourable exertion, to 
carry out the views of those whom you represent, 
and we would observe, that, in the purchase of a 
tract of country destined for the residence of the 
Chickasaw Indians, you will in no wise exceed the 
sum of one million dollars out of the funds arising 
from the sale of Chickasaw lands, subject to the 
approval of the President of the United States. 

Very respectfully, 
Your friends, 

GEORGE COLBERT (his mark), 
BENJAMIN LOVE, 
HENRY LOVE and 13 others. 

Done in my presence, at Pontotoc on the date 
above written. 

BENJ. REYNOLDS, Chickasaw Aßent. 
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DEFENDANT'S EXHIBIT E 

(Filed July 29, 1940) 

CHOCTAW AGENCY, 27 J any. 1837. 

C. A . HARRIS, E s q . 
Commr. of Ind. Affr. 

SIR: I had the honor from Fort Towson to en-
close you a certified copy of the late agreement be-
tween the Choctaws & Chickasaws and by Mr. 
Carta who conducted the Chickasaws. I also 
wrote, and forwarded the original—I now have an 
opportunity by Lt. Harris of enclosing for your 
perusal the correspondence between the Choctaws 
appointed by their people and the Chickasaw dele-
gation—you will perceive that the negotiation was 
carried on in a regular and systematic manner both 
parties were quite pleased—and I am no less so 
that the Chickasaws have procured a home—I hope 
it will meet the approvation of yourself and the 
President of the United. 

Yours very respectfully, 
W M . ARMSTRONG, 
Act. Supt. Ind. Trry. 

Correspondence between the Chickasaw delega-
tion and Choctaw Commissioners during a negotia-
tion for the purchase of a tract of country for the 
Chickasaw Indians to remove to and settle upon: 

No. 1 

To the Chiefs, Captains, and warriors of the Choc-
taw Nation: I . 

BROTHERS : We have been delegated by our Chie is 
& Headmen to visit your country to present to you 
Council the Talk of our Chiefs and h e a d m e n t 
consult with you and to lay before you, in the pia 
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language of truth & honesty, the condition of our 
neople, and if possible to procure from you, our old 
friends, and neighbors, a home or resting place for 
our destitute and homeless people. We sincerely 
hope that you will consider well the Talk of our 
Chiefs and headmen and deliberate maturely on the 
condition o f our people that they may be saved from 
the des t ruc t i on which now seems to await them! 

We therefore the undersigned Delegation of the 
Chickasaw tribe of Indians, duly commissioned and 
empowered by our Chiefs and headmen for that 
purpose, do propose to procure a District of coun-
try of the Choctaw nation, by purchase, to be gov-
erned by our own laws & regulations. 

(Signed) PITMAN COLBERT 
J . W . CLISH 

his 
JAMES X BROWN 

mark 
his 

JAMES X PERRY 
mark 

JANUARY 11TH, 1837. 

ANSWER, TO NO. 1 

To the Chickasaw Delegation: 
BROTHERS: Your talk of yesterday to our Chiefs 

and people has been received and duly considered 
by the undersigned Commissioners, appointed by 
the Headmen and people of the Choctaw nation for 
that purpose; and have to say that perhaps no 
People on earth is more disposed to sympathise 
with a distressed and homeless people than our-
selves; and more particularly the condition of our 

252103—40 8 



244: 
brothers the Chickasaws, with whom we are united 
together by every tie of friendship that binds one 
people to another. But we regret that we can not 
in no shape or form accede to to your proposition 
to obtain of our people a home or resting place, by 
purchase. 

We are your friends & brothers, 
P . P . PLTCHLYN 
G . W . HEARKENS 
ISRAEL FOLSOM 

(Signed) R . N . JONES 
JOHN MCKENNEY 
EYACHA NOPIA 
GEO PURSLEY 

DOAKVILLE J any 12th 1837 

No. 2 
To the Chiefs, Captains, & warriors of the Choc-

taav nation: 
BROTHERS : As you are opposed to ceding a por-

tion of your country to the Chickasaws, to be gov-
erned by their own laws and regulations; and being 
desirous & duly impressed with the necessity of pro-
curing a permanent home for our owTn people; and 
being anxious that they should continue to be your 
friends & neighbors; We the undersigned Commis-
sioners on the part of the Chickasaw tribe of In-
dians, do propose to obtain of the Choctaw Nation 
the privilege of forming a District within the limits 
of their country, to be called the Chickasaw Dis-
trict of the Choctaw nation; to be placed on an equal 
footing with the other Districts of said nation; and 
its citizens to be subject to all the burthen & duties 
& entitled to all the rights & privileges of a Choc-
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taw, with the exception of participating in the 
Choctaw Annuity & the consideration which may 
be given for these rights & privileges, but reserving 
to the Chickasaws the right and privilege of con-
trouling the residue of their funds & of electing 
such officers for that purpose as they may think 
proper. 

J . W . CLISH 
PITMAN COLBERT—&C 

JANY 12TH 1837 

ANSWER TO N o . 2 

To the Chickasaw Commissioners. 
BROTHERS : Your last proposition to us yesterday, 

requesting the privilege to be admitted into our 
country as one of the Districts of our nation, has 
been duly considered by the undersigned Commis-
sioners on the part of the Choctaw nation, we are 
truly sorry to have to make an assignment with 
any people to set apart a portion of our country 
for any purpose, the subject is one which calls to 
memory, past events which almost makes our 
hearts bleed. But as your situation is one which 
demands the sympathy of the world, especially that 
of the Redmen. We have concluded to accede to 
your proposition, provided we can agree on the 
terms. It may seem proper and right for us first 
to state the terms upon which we will admit you 
into our country, but as we are not anxious to set 
apart a portion of our country; and we consider 
the subject quite a different one from the ordi-
nary course of transacting business of trade and 
barter. We respectfully and frankly ask you the 
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question: What are you willing to give our people 
for the privilege which you ask. 

(Signed) R . N . JONES, 
ISRAEL FOLSOM, 
GEO. W . HEARKENS, 
P . P . PLTCHLYN, 
SILAS D . FISHER, &C, &C. 

JANY. 13TH, 1837. 

No. 3 

To the Choctaw Commissioners: 
BROTHERS: Your answer to our second proposi-

tion has been received & duly considered; and we 
deem it essential to our arrival at a conclusion as 
to the amount of the consideration to be paid for 
the privileges embraced therein, to ascertain what 
part of your country you would be willing to as-
sign to our people. 

We are your friends & brothers. 
J . MCLISH, 
PITMAN COLBERT, &C, &e. 

DOAKSVILLE, Jany. 13th, 1837. 

ANSWER TO NO. 3 

To the Chickasaw Commissioners. 
BROTHERS : Your communication to us yesterday 

requesting to know portion of our country we could 
assign your people, as a District, previous to your 
arriving at a conclusion what would be a proper 
consideration for that privilege, has had due de-
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liberation; and we have agreed, in behalf of our 
people, to assign your people the following District 
of country, forming the fourth District in our na-
tion, provided your terms will suit our views, viz: 
1st, Beginning on the North bank of Red River, at 
the mouth of Island Bayou about 8 or 10 miles be-
low the mouth of False Wachita, thence running 
North along the main channel of said Bayou to its 
source, thence to the road leading from Fort Gib-
son to False Wachita; thence along said road to the 
line dividing Nushulatutubee District from Push-
mataha, thence Easterly along said District line to 
the source of Busky Creek; thence down said Creek 
to where it flows into the Canadian river, 10 or 12 
miles above the mouth of Gaines Creek or South 
Fork, thence West along the Canadian Fork to its 
source, if in the limits of the United States; or to 
those limits, thence due South to Red River; and 
down Red River to the beginning. 

R . N . JONES, 
P . P . PYTCHLIN, 
SILAS D . FISHER, 
ISRAEL FOLSOM, &C, &C. 

DOAKSVILLE, Jany. 14th, 1837. 

No. 4 

To the Choctaw Commissioners. 
BROTHERS: After mature consideration on the 

District of country embraced in your communica-
tion of today which you are willing to assign to our 
people as a future home, we regret exceedingly to 
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say from our own knowledge & the information 
derived from others, we are eonvineed that that 
district of country would not be acceptable to our 
people, suited to their wants or adapted to their 
improvement. It is the first wish of our hearts 
that our people may be settled in a district where 
a system of improvement may be practiced, where 
they may be easily prevailed on to abandon the 
precarious mode of subsisting by hunting so prei-
udicial to civilization; and inducements held out to 
follow agricultural pursuits, and become generallv 
enlightened. We had earnestly hoped that our 
Brothers would have, assigned us a country where 
these views might have been carried out s ^ c m -
tuUy, m the benefits of which, according to the 
terms of our second proposition, our brothers 
would not have been debarred from participating, 
and to effect which purpose we reserved to the 
Chickasaws the controul of a part of their funds, 
-brom the great and numerous disadvantages of 
those who will reside in the district assigned us, 
compared with those of the other districts, so few 
will reside in it, as to render any attempt to en-
g t e n or improve our people entirely hopeless. 
YVe therefore earnestly pray you, as that country 
which you express a willingness to set apart as a 
District for our people, cannot answer any of our 
contemplated purposes of improvement and civili-
zation, from the general sterility of the soil, the 
numerous and extensive prairies with which it 
abounds, the consequent great scarcity of timber, 
besides many other serious disadvantages, 50 to 
change its boundaries as to include the lands be-
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tween the South Fork of the Canadian, the Cana-
dian, the Arkansas from below the mouth of the 
Canadian; and the Creek which empties into into 
the Arkansas at Pleasant Bluff; or some other 
lands which would enable us to effect the object so 
much desired and so essential to the preservation 
and future welfare of the Red man. 

We duly appreciate the frankness and candour 
with which our brothers have conducted themselves 
in this matter, and assure them that the same spirit 
shall characterize the negotiation on our part. 

We are your friends & brothers, 
J . MCLISH. 
PITMAN COLBERT, &C &C. 

DOAKSVILLE, Jany 14th, 1837. 

ANSWER TO NO. 4 

To the Chickasaw Commissioners: 
FRIENDS & BROTHERS: Your answer of this date, 

to our propositions, bounding a district of country, 
for our Chickasaw brothers, has been received. 
We regret that you have felt yourselves compelled 
to decline acceding to the proposal we have made 
you, we say to you with candour and honesty, that 
we wish to see you provided for but we have a 
solemn duty to perform to our own people; and 
in laying out a district for you, we have offered you 
a favorite section of country, with the privilege of 
settling in any part of the Choctaw Nation, upon 
terms of reciprocity with our own people. We 
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therefore, after mature deliberation must sav t 
you that we can negotiate no further 7 t o 

Your friends & brothers, 
R . N . JONES, 
P• P . PITCHLYN, 
SH,AS D . FISHER, 
ISRAEL FOLSOM, 
JOHN MCKENNEY, 
GEO. W . HEARKENS, 
EYACHA HOPIAN, 
GEO PURSLEY, &G &Q. 

DOAKSVILLE, C. N . , Jany. 14,1837. 

No. 5 
To the Choctaw Commissioners: 

BROTHERS: Your communication of this evening 
has been received, and we most heartily regrltTaf 

I t : ? 0 1 " b l e t h r e n m e a n t n o t t h e least fc fespect or to give the least offense 

a c t t : t r B e P ie a S G d t 0 r e m e m b e r t h a t we are 
Yery delicate character of representa-

tives, like yourselves, that we feel it our dutu as 
^ntatives to say what we did in o ^ a S i m 
mumcation, and ^ of you to look upon it in ^ 

wV?therS We Were misinformed as to the country 
which you were willing to assign as a District for 
our people; and regret the haste with which we 
came to a conclusion respecting it, and are now 
willingr to accept the District you are willing to set 
apart for us. 
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Brothers—We must earnestly ask you in the 

name of your old friends & allies, to negotiate fur-
ther with us on this subject, that our homeless 
and destitute people may have a spot where they 
can rest & continue to be your friends & neighbors. 

We are your friends & brothers, 
J . MCLISH, 
PITMAN COLBERT, 
JAMES BROWN, 
JAMES PERRY. 

DOAKSVILLE, Jany. 14th, 1837. 

ANSWER TO NO. 5 

To the Chickasaw Commissioners: 
BROTHERS: Your last communication last eve-

ning, is before us; and as your explanation therein 
contained seems to be a reasonable one; and which 
has in some measure reconciled the feelings of our 
Chiefs and the Commissioners in behalf of our 
people, we have to say to you again, we are willing 
to hear any proposition or offer you may think 
proper to make us. When we heard of the dis-
tresses of our old friends and brothers, the Chicka-
saws, we felt for their condition; and were disposed 
m a plain and frank manner to state to you what 
we were willing to do for them—and we regret that 
an impression on our part, was formed, that our 
brothers the Chickasaw Commissioners were tri-
fling with our liberal offer we therefore hope our 
correspondence in future will be carried on in the 
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frank & candid manner used among Redmen. 

We are your friends & brothers, 
R . X . JONES 
P . P . PITCHLIN 
GEO W . HEARKENS 
ISRAEL FOLSOM 
JOHN MCKENNEY 
GEO PARSELYE, &C, &C. 

DOAKSVILLE, C . N . , J any 15th 1837. 

No. 6 

To the Choctaw Commissioners: 
BROTHERS : In common with yourselves, it is with 

the most heartfelt sorrow, that there should have 
grown out of our correspondence, the least mis-
understanding or unpleasant feelings, on the part 
of our brothers; for we do most solemnly assure 
them, that there was not the slightest intention of 
trifling with your liberal offer to our people; of 
disrespect to yourselves as individuals or as repre-
sentatives. 

Brothers: It is with more than ordinary pleasure 
we learn that the feelings of yourselves & your 
chiefs have become reconciled and feel our de-
pressed spirits revived at your willingness to hear 
propositions from us to obtain a Home for our dis-
tressed & homeless people, who we candidly ac-
knowledge are dependent on their Brothers to pro-
vide for them a resting place; and wTe rejoice at the 
renewed good feelings of friendship, which we hope 
will always exist between us and our old friends & 
neighbors. 

Brothers: With yourselves, we feel the necessity 
of conducting our future correspondence in the 
frank & candid manner usual among Red men, 
which shall be truly observed on our part, and we 
can bear testimony has pervaded that of our 
brothers. 

Brothers: We therefore accept the District of 
country as a future home for our people, which 
our brothers tendered us on yesterday; and as you 
have been liberal and candid with us, we will be so 
to our brothers. We accordingly propose in be-
half of the Chief of Headmen of the Chickasaw 
tribe of Indians, to give as a consideration to our 
brothers the Choctaws for the privileges mentioned 
in our second proposition, the Sum of Five Hun-
dred thousand dollars—the mode and terms of pay-
ment, we leave entirely to the choice of our 
Brothers. 

Brothers: We earnestly hope you will consider 
this proposition liberal and if it be desired by you, 
we will state orally or in writing, the many con-
tingent expenses attending the sales of our public 
lands, a late decision of the President of the United 
States, respecting the boundary of our country east 
of the Mississippi; and many other causes, by 
which our funds have been greatly diminished. 

We are your friends & brothers, 
J . M C L I S H , 
JAMES PERRY, 
P I T M A N COLBERT, 
JAMES BROWN. 

DOAKSVILLE, Jan'y 15, 1837. 
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No. 7 

To the Chickasaw Commissioners: 
BROTHERS: Previous to our giving you an an-

swer to the offer which you have made us for a 
home in our country, we respectfully request that 
our brothers give us a statement of their funds, 
arising from the sale of their country or the amount 
they expect to have after their contingent expenses 
&c. are deducted. 

We are your brothers, &c., 
R . N . JONES, 
P . P . PITCHLYN, 
GEO. W . HEARKENS, &C &C. 

JANY 15th , 1837. 

ANSWER TO N o . 7 

To the Choctaw Commissioners: 
BROTHERS : Your communication of this morning 

has been received and after reflecting on the in-
quiry therein made, from the best information we 
have been enabled to obtain, we would suppose 
that the probable amount of the monies arising 
from the sale of our public lands, after deducting 
every expense, except that of removing our people 
from their present country, will not exceed eight 
or nine hundred thousand dollars; and deducting 
the Five hundred thousand which have proposed 
to give our Brothers for the privileges mentioned 
in our second proposition, will leave a balance of 
three or four hundred thousand dollars. But from 
the necessity of the case, we are not able to form 
anything like a correct idea on this subject. We 

will state candidly the circumstances which put it 
out of our power to say anything like certainty 
about this matter. The immense number of reser-
vations (the number not known to us) to which in-
dividual claimants were entitled under our treaty 
with the United States, had generally to be located 
before the sale commenced; which as they were 
sold to speculating white men, were located on the 
best lands in the nation, a considerable number 
(unknown to us how many) are still unlocated, a 
few of which individuals are now residents of your 
country. By a late decision of the President of 
the United States we lost the best part of our 
country of about 22 miles base on the Mississippi 
and one hundred and two miles in length. We 
have two agents—one certifying; and the other an 
approving Agent—and five Comm'rs, one of the 
agents with a salary (the amount unknown to us) 
paid out of our funds, but the expenses of both are 
pd out of the same, a clerk to each Agent with 
salaries & expenses—A Register & Receiver and 
a clerk to each with salary—the Genl Surveyor & 
Chain carriers &c &c—with salaries—the expenses 
of the different delegations & the expenses of re-
moving &c &c of which can form but a very imper-
fect idea; and the combination of Spectators at the 
public sales to put down competition, which pre-
vents lands however good from selling for more 
than a dollar and quarter per acre—The immense 
deal of lands in our country, which from their qual-
ity can never be sold our ignorance as to the extent 
of country included in its boundaries—There are 
no doubt many contingent expenses—which we are 
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unable to specify—and some of which we cannot 
at present recollect. 

Your friends & brothers, 
J . M C L I S H , 
P I T M A N COLBERT, &C, &C. 

DOAKSVILLE, Jany 15th 1837. 

No. 8 
To the Chickasaw Commissioners: 

BROTHERS : Your last verbal proposition received 
through our Agent, Capt. Armstrong, giving an ad-
dition of Thirty thousand dollars to the Five hun-
dred thousand in your former proposition, has been 
received, and we are ready now to make it with 
the second communication received, a basis of an 
agreement between the Chickasaws and Choctaws. 
We have had many conflicting difficulties to en-
counter; and now that every obstacle is removed, 
we assure you that we desire to receive you cor-
dially as friends and brothers. We are satisfied 
our people cheerfully acquiesce in what we have 
done; and as their representatives, we have felt 
bound to protect their rights and interests. We 
hope you will appoint a Committee to meet one of 
ours in the morning to draw up the articles of 
agreement between us. 

We are your friends & brothers, 
R . N . JONES 
ISRAEL FOLSOM 
P . P . PITCHLIN 
GEO. W . HEARKENS 
JOHN MCKENNEY, &C, &C. 

DOAKSVILLE, Jany. 16th, 1837. 






