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T H E CHICKASAW NATION OF INDIANS 

v. 
T H E UNITED STATES 

DEFENDANT'S OBJECTIONS TO FINDINGS OF FACT RE-
QUESTED BY PLAINTIFF, REQUEST FOR FINDINGS 
OF FACT, AND BRIEF 

DEFENDANT'S OBJECTIONS TO PLAINTIFF'S REQUESTED 
FINDINGS OF FACT 

FINDING 1 

This finding is objected to for the reason that it 
is a conclusion of law and constitutes surplusage. 

FINDING 2 

The second paragraph is objected to as being no 
finding of fact and as unnecessarily encumbering 
the findings. 

The third paragraph is objected to as a conclu-
sion of law and because the statements contained 
therein are incorrect. Each annual appropriation 
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act for the Indian Service from 1912 to 1926, inclu-
sive, authorized the Secretary of the Interior to 
expend Chickasaw tribal funds for " tribal and 
other Indian schools" during the ensuing fiscal 
year, and, in addition, the appropriation acts of 
1912 and 1913, and from 1916 to 1928, inclusive, 
specifically authorized the Secretary of the Inte-
rior "to continue during the ensuing fiscal year the 
tribal and other schools among the * * * 
Chickasaw * * * tribes from the tribal funds 
of those nations." The 1929 and 1930 appropria-
tion acts each authorized the expenditure of named 
amounts of Chickasaw tribal funds " for the sup-
port of schools and for tuition," and the 1931 and 
1932 acts each authorized the expenditure of Chick-
asaw funds " for tuition and other educational pur-
poses." (For citations of these acts, see defend-
ant's brief, infra, pp. 309-10.) 

FINDING 3 

This finding is objected to because it is incor-
rect. (See defendant's brief, infra, p. 327.) 

FINDING 4 

This finding is objected to generally if it is to be 
taken to intimate that money expended for the edu-
cation of non-enrolled children of enrolled Chick-
asaws was expended solely for "the use and bene-
fit" of non-enrolled Chickasaws, for the reason that 
the education of such children redounded to the 
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benefit of their parents who were enrolled Chick-
asaws, and to the benefit of the tribe generally. 

The first subparagraph is objected to because the 
sum of $788,421.70, stated to have been expended 
for the use and benefit of non-enrolled Chickasaws, 
includes capital investments at Carter Academy 
and payments to contract schools subsequent to 
June 30, 1929. Neither class of expenditures is a 
proper item of recovery in this case. (See defend-
ant's brief, infra, pp. 323-4.) The amounts which 
it is proper to set up as disbursements for the edu-
cation of non-enrolled Chickasaw children are set 
forth in defendant's requested findings II - IY, 
infra, pp. 288-90. 

The second subparagraph is objected to because 
there is no proof that the sum set out, or any sum, 
was paid for the education of non-enrolled Chick-
asaw children during the periods for which the 
school records are missing. (See defendant's 
brief, infra, pp. 325-6.) 

The third subparagraph is objected to because 
the sum of $31,209.12 expended at Carter Academy 
during 1916-17, includes $23,526.23 capital invest-
ment, which is not a proper item of recovery in 
this case (E. 47). The allocation of the remaining 
sum of $7,682.29 upon the basis suggested by the 
plaintiff, gives $2,738.91 expended upon non-en-
rolled Chickasaws. See defendant's brief, infra, 
p. 234; defendant's finding II, infra, pp. 288-9. 
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The fourth and fifth subparagraphs are objected 

to because they deal with capital expenditures 
which are not a permissible item of recovery. See 
defendant's brief, infra, pp. 323-4. 

F I N D I N G 5 

This finding is objected to as immaterial and 
argumentative. 

DEFENDANT'S REQUEST FOR FINDINGS OF FACT 

The defendant, considering the facts hereinafter 
set forth to be proved and deeming them material 
to the due presentation of this case in the special 
findings of fact, requests the court to find as 
follows: 

F I N D I N G I 

Prior to the approval of the Act of April 26,1906, 
34 Stat. 137, the Chickasaw Nation had the man-
agement and control of its tribal schools (R. 14). 
Pursuant to the provisions of that act, the Secretary 
of the Interior assumed control of and conducted 
the Chickasaw schools, using Chickasaw funds 
therefor (R. 14). 

F I N D I N G I I 

During the school fiscal years of 1917 to 1929, in-
clusive, the Secretary of the Interior conducted a 
Chickasaw tribal school known as Carter (formerly 
Bloomfield) Academy, located at Ardmore, Okla-
homa, and made disbursements from Chickasaw 
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funds for the conduct thereof, and for the repair 
and improvement of its buildings, and for the erec-
tion of new buildings in connection therewith. 

As applicable to said school, the following tables 
s h o w by school fiscal years: (1) School Fiscal Year. 
(2) Total Children. (3) Enrolled Children. (4) 
Nonenrolled Children. (5) Total Expenditures. 
(6) Expenditures for buildings, repairs, etc. (7) 
Expenditures for salaries, materials, supplies, re-
pairs, and miscellaneous expenses. (8) Proportion 
of expenditures for salaries, materials, supplies, re-
pairs, etc., expended for non-enrolled Chickasaw 
children. 

u* 

School, fiscal 
year 

Total 
chil-
dren 

En-
rolled 
chil-
dren 

Nonen-
rolled 
chil-
dren 

Total ex-
pendi-
tures 

Expendi-
tures for 

buildings, 
repairs, 

etc. 

Expendi-
tures for 
salaries, 

materials, 
supplies, 
repairs, 

and mis-
cellaneous 
expenses 

Proportion of 
expenditures 
for salaries, 
materials, 

supplies, re-
pairs, etc., 

expended for 
nonenrolled 
Chickasaw 

children 

1917... 
1918— 
1919— 
1920... 
1921— 
1922... 
1923— 
1924 — 
1925— 
1926— 
1927... 
1928— 
1929... 

115 
90 

136 
117 
151 
156 
144 
158 
163 
177 
173 
178 

74 
50 
46 
37 
25 
17 
9 
4 
2 

None 
None 
None 

41 
40 
90 
80 

126 
139 
135 
154 
161 
177 
173 
178 

209.12 
831.84 
510.18 
076.48 
205.99 
491.95 
356.44 
190.12 
069.74 
902.45 
352.69 
380.12 
084. 76 

Total. 740,681.88 

$23, 526.83 
None 
None 
106.70 

112,749.71 
51,657.29 
7,904.27 
5.624.82 
2.202.83 
6,074.78 
5,403.66 
2,203.44 

44, 697. 62 

262,151.95 

$7,682.29 
35,851.84 
35, 510.18 
28,969. 78 
29,456.28 
38.834.66 
34,452.17 
43,565.30 
51,866.91 
36.827.67 
36,949.03 
49.176.68 
49,387.14 

478,529.93 

$2,738.91 
12,781.96 
15,782.30 
19,241. 78 
20,141.05 
33,784.93 
30,697.73 
40,842.36 
49,617.80 
36, 575.80 
36,949.03 
49,176. 68 
49,387.14 

396,951.13 

F I N D I N G I I I 

The total amount expended from Chickasaw 
funds, exclusive of expenditures for buildings and 
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building repairs, for the education of non-enrolled 
children at Carter Seminary during the school 
fiscal year 1918 to 1929, inclusive, was $396,951.13. 
Such non-enrolled children were the children of 
enrolled Chickasaws. 

FINDING I Y 

During the period from January 1,1913, to June 
30, 1929, the Secretary of the Interior made dis-
bursements from Chickasaw funds for the educa-
tion of non-enrolled children of enrolled Chicka-
saws at certain schools known as "contract 
schools," located within the State of Oklahoma, as 
shown in the following table: 
St. Elizabeth's Boarding School $29,402. 98 
Old Goodland Indian Industrial School 14,678.87 
Oklahoma Presbyterian College 9,021. 97 
St. Joseph's Boarding School 11, 516.12 
El Meta Bond College 3,243. 38 
St. Agnes Academy 52, 952. 40 
Murray School of Agriculture 21, 721.13 

Total 142,536.35 

(R. 48-59. See defendant's brief, infra, p. 315.) 

FINDING Y 

During the period from the beginning of the 
fiscal year 1903 to the end of the fiscal year 1934, 
the United States expended gratuitously and with-
out obligation, for the benefit of the Chickasaw 
Nation, the sum of $28,907.75, for the following 
purposes: 
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Fiscal year 
1903 to end 

of fiscal year 
1934 

Report G. A. 
O. filed in case 
K-260 (pages) 

Agricultural aid - - . $27.00 
148. 34 

27,305.40 

80.85 
73. 77 

194. 49 
265. 71 
30.00 

779. 81 
2.38 

8 
8 

27, 30, 39-41, 
46-50, 58, 60, 65 

63 
63 

11,60 
8, 60, 62-3 

63 
63 
65 

Automobiles and repairs_ _ __ . _ _ _ 
$27.00 
148. 34 

27,305.40 

80.85 
73. 77 

194. 49 
265. 71 
30.00 

779. 81 
2.38 

8 
8 

27, 30, 39-41, 
46-50, 58, 60, 65 

63 
63 

11,60 
8, 60, 62-3 

63 
63 
65 

Education 

$27.00 
148. 34 

27,305.40 

80.85 
73. 77 

194. 49 
265. 71 
30.00 

779. 81 
2.38 

8 
8 

27, 30, 39-41, 
46-50, 58, 60, 65 

63 
63 

11,60 
8, 60, 62-3 

63 
63 
65 

Household equipment.. _ . . . 

$27.00 
148. 34 

27,305.40 

80.85 
73. 77 

194. 49 
265. 71 
30.00 

779. 81 
2.38 

8 
8 

27, 30, 39-41, 
46-50, 58, 60, 65 

63 
63 

11,60 
8, 60, 62-3 

63 
63 
65 

Indian dwellings - __ . . . 

$27.00 
148. 34 

27,305.40 

80.85 
73. 77 

194. 49 
265. 71 
30.00 

779. 81 
2.38 

8 
8 

27, 30, 39-41, 
46-50, 58, 60, 65 

63 
63 

11,60 
8, 60, 62-3 

63 
63 
65 

Medical attention _ _ . . . 

$27.00 
148. 34 

27,305.40 

80.85 
73. 77 

194. 49 
265. 71 
30.00 

779. 81 
2.38 

8 
8 

27, 30, 39-41, 
46-50, 58, 60, 65 

63 
63 

11,60 
8, 60, 62-3 

63 
63 
65 

Miscellaneous agency expenses _ 
Presents. . _ . 

$27.00 
148. 34 

27,305.40 

80.85 
73. 77 

194. 49 
265. 71 
30.00 

779. 81 
2.38 

8 
8 

27, 30, 39-41, 
46-50, 58, 60, 65 

63 
63 

11,60 
8, 60, 62-3 

63 
63 
65 

Provisions and other rations - . . . . 

$27.00 
148. 34 

27,305.40 

80.85 
73. 77 

194. 49 
265. 71 
30.00 

779. 81 
2.38 

8 
8 

27, 30, 39-41, 
46-50, 58, 60, 65 

63 
63 

11,60 
8, 60, 62-3 

63 
63 
65 Transportation, etc., of supplies. _ - - - - - -

$27.00 
148. 34 

27,305.40 

80.85 
73. 77 

194. 49 
265. 71 
30.00 

779. 81 
2.38 

8 
8 

27, 30, 39-41, 
46-50, 58, 60, 65 

63 
63 

11,60 
8, 60, 62-3 

63 
63 
65 

FINDING V I 

During the period from the beginning of the 
fiscal year 1903 to the end of the fiscal year 1934, 
the United States expended gratuitously and with-
out obligation, for the benefit of the Choctaw and 
Chickasaw Nations, the sum of $446,147.49, for the 
following purposes: 

Purpose Appropriations Amount 
Report 

G. A. O. 
(Page) 

Clothing Conservation of health among Indians. $129.83 207 
Education _ - Purchase and transportation of Indian 501. 74 230 

supplies. 
Fuel, light, and water.. _ Conservation of health among Indians. 151. 63 208 
General office expenses Administration of affairs, Five Civi- 227, 603. 57 185-6, 

lized Tribes. 201-5 
Commission, Five Civilized Tribes. 

Hardware, glass, oils, and Conservation of health among Indians. 9.49 207 
paints. 

Incidental expenses Incidentals in Indian territory, includ- 586.46 216-9, 
ing employees. 220 

Incidentals inspectors office, Indian 
territory, including employees. 

Locating coal and asphalt Commission, Five Civilized Tribes 1, 662. 89 202 
lands. 

Medical attention Relieving distress and prevention, etc. 179, 531. 61 221-2, 
of diseases among Indians. 231-5 

Increase of compensation, Indian 
service. 
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Purpose Appropriations Amount 
Report 

G. A. O. 
(page) 

Miscellaneous Agency ex- Conservation of health among Indians. $1, 269. 40 208, 212-4,. 
penses. Contingencies, Indian Department. 241-2 penses. 

Support and civilization of Indians. 
Pay of miscellaneous em- Incidental in Indian territory, includ- 131.00 217,220 

ployees. ing employees. 
Incidentals inspectors office, Indian 

territory, including employees. 
Per capita payment, ex- Administration of affairs of Five Civ- 208.71 185 

penses. ilized Tribes. 
Preservation of records Preservation of records, office of Su- 386.05 242 

perintendent, Five Civilized Tribes. 
Probate expenses Probate attorneys. Five Civilized 540. 77 225-6 

Tribes. 
Protecting property interests. Protecting property interests of minor 356. 50 227 

allottees, Five Civilized Tribes. 
Provisions and other rations. Conservation of health among Indians. 54. 75 207 
Sale of unallotted lands Administration of affairs of Five Civ- 12,855. 24 185,238-9 

ilized Tribes. 
Timber estimating Administration of affairs of Five Civ- 1,207. 66 185, 204 

ilized Tribes. 
Commission, Five Civilized Tribes. 

Transportation, etc., of sup- Commission, Five Civilized Tribes 15,679. 51 207-8 
plies. 

Traveling expenses Incidentals in Indian territory. . . . . 3, 280. 68 215, 218,. 
Incidentals inspectors office, Indian 

3, 280. 68 
220,228 

territory, Including employees. 
Protecting of people of the Indian ter-

ritory. 

FINDING V I I 

During the period from the beginning of the 
fiscal year 1903 to the end of the fiscal year 1934, 
the members of the Chickasaw Nation composed 
approximately 25% of the total population of the 
Choctaw and Chickasaw Nations. Upon that basis, 
the defendant expended, gratuitously and without 
obligation, for the benefit of the Chickasaw Nation, 
25% of the expenditures hereinbefore shown to 
have been made on behalf of the Choctaw and 
Chickasaw Nations in defendant's Finding VI, 
amounting to $111,536.87 (Repts., Com. Ind. Af-
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fairs, 1897, p. 484; 1908, p. 185; 1918, p. 93-94; 1928, 
p. 41). 

FINDING VIII 

During the period beginning with the fiscal year 
1903 and ending with the fiscal year 1934, the United 
States expended, gratuitously and without obliga-
tion, for the benefit of the Choctaw, Chickasaw, 
Creek, Cherokee, and Seminole tribes or Nations 
the sum of $10,494,509.17 for the following pur-
poses : 

Purpose Appropriation Amount 
Report 

G. A. O. 
(page) 

Agency building and Buildings at agencies and repairs $149, 333. 50 283,322, 335, 
repairs. General expenses, Indian service 340-2 

Indian agency buildings 
Indian school and agency buildings 

Agricultural aid Agriculture and stock raising among 24, 331. 81 279, 412-4 
Indians. 

279, 412-4 

Support of Indians and administration 
of Indian property. 

Appraisal and sale of Appraisal and sale of restricted lands, 24, 999. 20 282 
restricted lands. Five Civilized Tribes. 

Automobiles and repairs. Administration oi Indian forest 23, 799. 99 278-80,306, 
Agriculture and stock raising among 321,413-6 

Indians. 
Conservation of health among Indians. 
Field representatives, Indian service. _ 
Support of Indians and administration 

of Indian property. 
Construction and main- Conservation of health among Indians. 77,127. 98 305, 335, 343, 

tenance of Claremore Indian agency buildings. 397 
Hospital. Purchase and transportation of Indian 

supplies. 
Copying allotment rec- Copying records allotted lands, Five 14, 648. 72 320 

ords. Civilized Tribes. 
Education. Care of orphan Indian children, Indian 2,177,277.86 284-92, 305, 

territory. 332-5, 391-8, 
Conservation of health among Indians. 399-401,424 
Increase of compensation, Indian 

service. 
Purchase and transportation of Indian 

supplies. 
Transportation of Indian supplies. 
Relieving distress and prevention, etc. 
of disease among Indians 
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Purpose 

Feed and care of horses. 

Fuel, light and water-.. 

General office expenses-

Household equipment--

Incidental expenses 

Investigating leases, al-
lotted lands. 

Leasing of mineral and 
other lands, expenses. 

Livestock 

Medical attention. 

Appropriation 

Miscellaneous agency 
expenses. 

Oil and gas expenses 

Oil and gas mining 
supervision, allotted 
lands. 

Pay and expenses of 
farmers. 

Pay and expense of field 
matrons. 

Pay of interpreters 

Pay of miscellaneous 
employees. 

Per capita payment, ex-
penses. 

Preservation of records... 

Amount 

Incidentals in Indian territory, includ- $2,340. 43 
ing employees. 

Contingencies, Indian Department... 42.80 
General expenses, Indian service. 
Administration of Affairs of Five Civ- 3,870,084.36 

ilized Tribes Commission, Five Civ-
ilized Tribes. 

Support of Indians and administration 2,625.33 
of Indian property. 

Contingencies, Indian Department... 23,685.09 
Incidentals in Indian territory, includ-

ing employees. 
Protection of the people of the Indian 

territory. 
Investigation of fraudulent leases, al- 29,955.95 

lotted lands. 
Administration of affairs, Five Civi- 4,514.39 

lized Tribes. 
Commission, Five Civilized Tribes. 
Support of Indians and administra- 1,290.00 

tion of Indian property. 
Conservation of health among Indians. 897. 41 
Relieving distress and prevention, etc. 

of diseases among Indians. 
Administration of Indian forests 213, 344. 20 
Conservation of health among Indians 
Contingencies, Indian Department—. 
Administration of affairs of Five Civi- 7,028. 28 

lized Tribes. 
Oil and gas inspectors, Five Civilized 85,703.40 

Tribes. 

Agriculture and stock raising among 327, 566.96 
Indians. 

Contingencies, Indian Department— 
Increase of compensation, Indian 

service. 
Industrial work and care of t imber— 
Increase of compensation, Indian 

service. 
Industrial work and care of timber 
Increase in compensation, Indian 

service. 
Support and civilization of Indians— 
Agriculture and stock raising among 

Indians. 
Conservation of health among Indians-
Contingencies, Indian Department— 
Incidentals in Indian territory, includ-

ing employees. 
Administration of affairs of Five Civ-

ilized Tribes. 
Preservation of records, office of Super-

intendent, Five Civilized Tribes. 

6,217.32 

125, 783.64 

1,679,518.96 

111. 43 

8,886.62 

270 

378 

Report 
Purpose Appropriation Amount G. A. O. 

(page) 

Probate expenses General expenses, Indian service 1,053,120.71 323, 332-4, 
Increase of compensation, Indian 

1,053,120.71 
379-86,413-4 

service. 
Probate attorneys, Five Civilized 

Tribes. 
Support of Indians and administra-

tion of Indian property. 
Protecting property in- Protecting property interests of minor 386, 847. 59 387.8 

terests. allottees, Five Civilized Tribes. 
Protecting property in- Administration of affairs of Five Civi- 4, 741. 70 270-2 

terests of restricted lized Tribes. 
members. 

Provisions and other ra- Support of Indians and administration 139. 27 413 
tions. of Indian property. 

Purchase of horses Incidentals in Indian territory, includ- 400.00 328 
ing employees. 

Removal of alienation Removal of restrictions, allotted lands, 88,346.12 406.8 
restrictions. Five Civilized Tribes. 

Sale of allotted lands Administration of affairs of Five Civi- 265.12 271 
lized Tribes. 

Sale of restricted lands Administration of affairs of Five Civi- 1, 577.09 271 
lized Tribes. 

Sale of unallotted lands... Sale, unallotted lands, Five Civilized 53, 538.80 271,409 
Tribes. 

Administration of affairs of Five Civi-
lized Tribes. 

Timber estimating Administration of affairs of Five Civ- 2, 200.32 271, 299 
ilized Tribes. 

Commission, Five Civilized Tribes 
Transportation, etc., of Contingencies, Indian Department 6, 851.99 315-6, 322, 

supplies. General expenses, Indian service. 391-8 
Purchase and transportation of Indian 

supplies. 
Traveling expenses Contingencies, Indian Department 15, 364.83 317-8,326-8 

Incidentals in Indian territory, includ- 389, 425 
ing employees. 

Incidentals in Oklahoma, including 
employees. 

Traveling expenses, Indian inspectors. 

FINDING I X 

During the period from the beginning of the 
fiscal year 1903 and ending with the fiscal year 
1934, the Chickasaw Nation composed 6.87%% of 
the total population of the Cherokee, Choctaw, 
Chickasaw, Seminole, and Creek tribes of Indians. 
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Upon that basis, defendant expended, for the bene-
fit of plaintiff, gratuitously and without obligation, 
6.873/4% of the sum of $10,494,509.17 shown to 
have been expended by defendant in Finding ^VlJl 
said amount being $799,971.59 (Repts. Com. of 
Ind. Affairs, 1897, p. 484; 1908, p. 185; 1918, p. 
93-94; 1928, p. 41). 

BRIEF 

Statement 

The only claim asserted by plaintiff in a petition 
filed within the time allowed by the jurisdictional 
act for the filing of a petition (five years from the 
date of the approval of the jurisdictional act) is 
a claim for moneys disbursed prior to June 30, 

VL929, from Chickasaw funds/föl^the education of 
non-enrolled children of enrolled Chickasaws. 
The major portion of these disbursements was for 
the operation of Carter Academy, a Chickasaw 
tribal school. Other disbursements were to pri-
vate schools. 

The pertinent facts are set forth in defendant's 
request for findings of fact, supra (pp. 288-96). 

The plaintiff's case avowedly rests on the single 
question whether the Secretary of the Interior had 
power to use Chickasaw funds for the education of 
non-enrolled children of enrolled Chickasaws. 

Contentions of plaintiff 

According to the defendant's analysis of plain-
tiff's petition and brief, the right to a recovery is 
predicated upon the following contentions: 
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(A) Congress was without power to authorize 
the use of Chickasaw funds for the education of 
non-enrolled children of enrolled Chickasaws be-
cause all interest in the Chickasaw tribal funds was 
vested solely in the enrolled Chickasaws by the 
Choctaw-Chickasaw Supplementary Agreement of. 
1902. 

(B) If Congress did have power to authorize the 
use of Chickasaw funds for such purpose, such 
power was not exercised. 

ARGUMENT 

I 
The expenditure of Chickasaw funds for the education 

of nonenrolled children of enrolled Chickasaws did not 
violate any constitutional right of the enrolled Chick-
asaws 

The plaintiff's basic contention in this case is 
that the Choctaw-Chickasaw Supplementary 
Agreement (ratified by Act of July 1,1902, 32 Stat. 
641) and the Act of April 26, 1906, vested in the 
enrolled Chickasaws the sole interest in the Chick-
asaw tribal property, so that its use for the educa-
tion of the nonenrolled Chickasaw children of en-
rolled Chickasaws violated the constitutional 
rights of the enrolled Chickasaws. As a subsidiary 
argument, the plaintiff urges that these statutes 
conferred upon the enrolled Chickasaws the sole 
right to participate in the ''distribution" of tribal 
property, and that the expenditure of tribal funds 
for education was a '' distribution.'' 



298 
These contentions are based upon Section 35 of 

the Choctaw-Chickasaw Supplementary Agree-
ment and Section 10 of the Act of April 26, 1906. 
The Choctaw-Chickasaw Supplementary Agree-
ment provides for the enrollment of the members 
of the two tribes living on September 25, 1902, and 
for the allotment of a certain number of acres of 
the tribal lands to each enrolled member. Section 
35 reads: 

No person whose name does not appear 
upon the rolls prepared as herein provided 
shall be entitled to in any manner partici-
pate in the distribution of the common prop-
erty of the Choctaw and Chickasaw tribes, 
and those whose names appear thereon shall 
participate in the manner set forth in this 
agreement 

Section 10 of the Act of April 26,1906, after direct-
ing the Secretary of the Interior to assume control 
of the schools in the Choctaw, Chickasaw, Chero-
kee, Creek, and Seminole tribes, and to set aside 
a sufficient amount of the tribal funds of those 
tribes to defray the expenses of the schools 
provided: 

* * * and any of the tribal funds so 
set aside remaining unexpended when a pub-
lic school system under a future State or 
Territorial government has been established, 
shall be distributed per capita among the 
citizens of the nations, in the same manner 
as other funds. 

289 

ij^r 

Section 28 of the Act of April 26, 1906, as amended 
by Act of June 21, 1906 (34 Stat. 325, 341), pro-
vided for the enrollment of children living March 
4, 1906, of parents who were enrolled members of 
the Choctaw, Chickasaw, Cherokee, or Creek tribes, 
or who had applications for enrollment pending. 

It is entirely clear that these provisions did not 
vest in the enrolled members of the tribe any in-
terest or right in the tribal funds which prevented 
their use for the education of unenrolled Chickasaw 
children. 

1. As shown infra, page 306, both the Curtis Act 
(the predecessor of the Choctaw-Chickasaw Sup-

| plementary Agreement) and the Act of April 26, 
1906, authorized the use of tribal funds for the 
education of all Chickasaw children, whether en-
rolled members of the tribe or the unenrolled chil-
dren of members. (Obviously, then, these statutes 
did not create any interest in the enrolled members 
inconsistent with this use of the tribal funds^ 

2. The use of tribal funds for education was not 
a "distribution" of such funds. While the word 
" distribution" is sometimes used as synonymous 
with "disbursement" or "expenditure," more 
usually it carries a connotation of apportionment 
or division, while "disbursement" and "expendi-
ture" mean merely paying out without regard to 
allocation. See Webster's Dictionary (1937); 
Black's Law Dictionary (3rd ed. 1933) ; Balentine, 
Law Dictionary (1930). It is evident that "dis-

81686—37 3 
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tribution" was used in these statutes to signify a 
division or allotment of money, as distinguished 
from an ordinary paying out. This distinction is 
clearly made in the provision of Section 10 of the 
Act of April 26,1906, that tribal funds " remaining 
unexpended" when a public school system has been 
established ' ' shall be distributed per capita.'' The 
ordinary paying out of funds for tuition and the 
maintenance of schools is not "distribution"—it is 
merely expenditure. It is only the allocation of the 
remainder of the school fund among the members 
of the tribe after the closing of the schools that is 
"distribution." 

3. The Choctaw-Chickasaw Supplementary 
Agreement did not confer on the enrolled members 
of the tribes any right in the unallotted tribal funds 
which disabled Congress from subsequently dis-
posing of such funds for any purpose it might deem 
to be in the interest of the tribe. 

The leading case is Gritts v. Fisher, 224 U. S. 640. 
It arose under the Cherokee Agreement, Act of July 
1, 1902 (32 Stat. 1375), which substantially paral-
leled the Choctaw-Chickasaw Supplementary 
Agreement. It provided for the enrollment of the 
members of the tribe; for the allotment of certain 
acreage to each enrolled member; that all persons 
living on September 1, 1902, should be entitled to 
enrollment; that no child born thereafter should 
be entitled to enrollment or "to participate in the 
distribution of the tribal property." Thereafter, 
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Congress, at the request of the Cherokee tribal 
council, by the Act of April 26, 1906, as amended 
June 21, 1906 (34 Stat. 325, 341), provided for the 
enrollment of children, living March 4, 1906, of 
parents who were members of the Choctaw, Chick-
asaw, Cherokee, or Creek tribes or who had applica-
tion for enrollment pending. 

Members of the Cherokee tribe who had been en-
rolled under the Act of July 1, 1902, brought suit 
to enjoin the enrollment of Cherokee children born 
between September 1, 1902 and March 4, 1906. 
The Supreme Court held that the Act of July 1, 
1902, did not confer upon the persons enrolled 
under it "any vested right such as would disable 
Congress from thereafter making provision for ad-
mitting newly born members of the tribe to the 
allotment and distribution. The difficulty with the 
plaintiff's contention is that it treats the Act of 1902 
as a contract, when "it is only an act of Congress 
and can have no greater effect." Cherokee Inter-
marriage cases, 203 IT. S. 76, 93. It was but an 
exertion of the administrative control of the Gov-
ernment over the tribal propsrlff JiLlziba^ 
and was subject to change by Congress at any time 
before it was carried into effect and while the 
tribal relations continued * * * [Citing cases.] 
* * * It is not to be overlooked that those for 
whose benefit the change was made in 1906 were not 
strangers to the tribe, but were children born into it 
while it was still in existence and while there was 
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L still tribal property whereby they could be put on 
r an equal, or approximately equal, place with other 
/^members. The council of the tribe asked that this 

be done, and we entertain no doubt that Congress 
in acceding to the request was well within its 
power" (p. 648). 

It may be noted that while Congress, in open-
ing the rolls to children born between 1902 and 
1906, acted at the request of the tribal council, that 
request could not have operated to increase the 
power of Congress since it was the vested rights of 
the individual enrolled Cherokees that the Act of 
Congress was claimed to infringe. 

Gritts v. Fisher was approved and extended in 
Sizemore v. Brady, 235 U. S. 441. The Original 
Creek Agreement (Act of March 1, 1901, 31 Stat. 
861), which became effective May 25,1901, had pro-
vided that if an enrolled member died before re-
ceiving his allotment, his allotment should descend 
to his heirs according to the laws of descent and 
distribution of the Creek Nation. This provision 
was repealed by the Act of May 27, 1902 (32 Stat, 
245, 258), which provided that such allotments 
should descend in accordance with the laws of Ar-
kansas. An enrolled member died March 1, 1901, 
before receiving his allotment, and the question 
was whether his allotment should descend accord-
ing to the Creek or the Arkansas laws. The claim-
ants under the Creek laws urged that the Original 
Creek Agreement invested every member of the 
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tribe, and the heirs designated in the Creek laws, 
with an absolute right to an allotment of lands and 
a distributive share of the tribal funds, and that 
Congress could not recall or impair this right with-
out violating the due process clause of the Fifth 
Amendment. The Court rejected this contention. 
It said that until the allotments were actually 
made, Congress "could resolve the agreement and 
abandon the purpose to distribute them in sev-
eralty, or adopt another mode of distribution, or 
pursue any other course which to it seemed better 
for the Indians" (page 449). " In short, the 
power of Congress was not exhausted or restrained 
by the adoption of the original agreement, but re-
mained the same thereafter as before, save that 
rights created by carrying the agreement into 
effect could not be divested or impaired" (p. 449-
450). 

In Choctaw and Chickasaw Nations v. United 
States, 81 C. Cls. 63, certiorari denied 296 U. S. 
644, this court held (1) that under the doctrine of 
Gritts v. Fisher, Congress could open the rolls not 
only for the enrollment of Indian children born 
after 1902, but for the enrollment of children of 
Choctaw and Chickasaw freedmen, and (2) that 
the provision of the Act of April 26,1906, granting 
"preferential filings" in the unallotted tribal lands 
to Choctaw and Chickasaw freedmen, is not subject 
to challenge judicially. 

4. The use of Chickasaw funds for the education 
of non-enrolled children of enrolled Chickasaws 
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was within the administrative power of Congress 
over unallotted Indian property. Congress has 

*Lj(yJ\ full power to use such property for anything it 
deems to be for the good of the tribe. Cherokee 
Nation v. Hitchcock, 187 U. S. 294; Lone Wolf v. 
Hitchcock, 187 U. S. 553; Winton v. Amos, 255 
U. S. 373. The only limitation upon the power of 
Congress over the tribal property is that it cannot 
confiscate it or devote it to purposes admittedly 

({A ^ not for the benefit of the tribe. United States v. 
Mille Lac Chippewas, 229 U. S. 498; Lane v. Pueblo 
of Santa Rosa, 249 U. S. 110; United States v. 
Creek Nation, 295 U. S. 103. No disposition of 
tribal funds which Congress deemed to be for the 
interest of the tribe has ever been held beyond the 
power of Congress. In Cherokee Nation v. Hitch-
cock, 187 U. S. 294, 308, it was said that whether a 
questioned use of tribal property was wise, or was 
actually calculated to operate beneficially to the 
interests of the tribe, was not for the courts. "The 
power existing in Congress to administer upon and 
guard the tribal property, and the power being 
political and administrative in its nature, the man-
ner of its exercise is a question within the province 
of the legislative branch to determine, and is not 
one for the courts." 

It cannot be doubted that Congress thought that 
it was in the interest of the Chickasaw Nation that 
the subsequently born children of its enrolled mem-
bers be educated; there is no suggestion that in 

i I 
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using the tribal funds for this purpose the United 
States was serving any selfish end of its own. 

Even if it were a question for the courts, there 
could be no question but that it was in the interest 
of the Chickasaw Nation, and of the enrolled 
Chickasaws as well, that the subsequently born 
members of the tribe be educated. The Chickasaw 
Constitution recognized that "a general diffusion 
of knowledge" is "essential to the preservation of 
the rights and liberties of the public."1 The no-
tion that the education of the child is a personal 
matter in which the parents and the child are alone 
interested is completely foreign to our conception 
of government. Taxation for the support of the 
public schools has long been based upon the as-
sumption that education is a public purpose in 
which the whole community has an interest. See 
Kelly v. Pittsburg, 104 U. S. 78, 81. 

It may be pointed out that if the use of Chicka-
saw funds for the education of non-enrolled chil-
dren of enrolled Chickasaws was illegal because 
violative of the vested rights of enrolled Chicka-
saws in the tribal funds, then a claim could also 
be maintained for moneys disbursed for the educa-
tion of the enrolled children of the tribe, for the 
reason that the expenditures were not charged 
against the distributive shares of the enrolled 
children. No such claim has been asserted. On 

1 Constitution, Treaties and Laws of Chickasaw Nation, 
p. 20. 
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the contrary, plaintiff concedes "that the moneys 
expended (subsequent to the closing of the rolls) 
for the operation of tribal schools, for the use and 
benefit of the enrolled members of the tribe 
* * * was legal'' (plaintiff's brief, p. 147-148). 

II 
Congress authorized the expenditures of Chickasaw 

tribal funds for the education of nonenrolled children 
of enrolled members of the tribe 

A. THE ACT OF APRIL 26, 1906, AND THE INDIAN APPROPim 
TION ACTS FOR THE FISCAL YEARS 1913-1933, AUTHORIZED 
THE SECRETARY OF THE INTERIOR TO USE CHICKASAW 
FUNDS FOR THE EDUCATION OF ALL CHICKASAW CHII 
DREN WITHOUT REGARD TO WHETHER THEY WERE EN 
ROLLED MEMBERS OF THE TRIBE 

The act of April 26, 1906 

Before the Act of April 26, 1906, each of the Five 
Civilized Tribes—the Choctaw, Chickasaw, Chero-
kee, Creek, and Seminole tribes—controlled its own 
schools. Section 10 of that Act, 34 Stat, 137, 140, 
directed the Secretary of the Interior to assume 
"control and direction" of the schools of those 
tribes, and to conduct them under rules and re filia-
tions to be prescribed by him, "retaining tribal edu-
cational officers, * * * and the present system 
so far as practicable * * *." It directed the 
Secretary to continue the tribal schools until a pub-
lic school system making proper provisions for the 
education of "the Indian children of said tribes" 
was established, and to defray all the necessary 
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expenses of the schools out of the funds of each 
tribe. 

Congress intended by Section 10 that the Chicka-
saw schools, which the Secretary was to conduct 
with Chickasaw funds, were to be attended by all 
Chickasaw children, whether they were enrolled ^ /^JLJ^ 
members of the tribe or not. 

1. There was no public school system in the Ter-
ritory at that time, and it was problematical 
whether any system which might thereafter be 
established would make provision for the Indian 
children, especially those in isolated communities.2 

Unless the non-enrolled Chickasaw children were 
admitted to the Chickasaw schools, many of them ^ ^ ,}• U. 
would receive no education at all. Congress did '-Ja/ktdfrt 

/ A 
not intend that, 'wJ^'^f*' 1 

2. Section 10 directs that the tribal schools b e W 
maintained until a public school system was estab-^ ' ' 
lished which made proper provision for "the In-
dian children of said tribes.'' The inference is that 
the tribal schools were intended, pending an 
adequate public school system, to accommodate the 
"Indian children"—not just the enrolled children, / j ^ j g . 
but all the Indian children. This choice of phrase- , , ä(< ^ 
ology is especially significant because the Act of -
1906 provided for the closing of enrollment, so that 
the distinction between enrolled and non-enrolled 
Indians was before Congress. 

2 See Reports of the Department of the Interior for the 
Fiscal Year ended Jone 30, 1908, vol. II, Indian Affairs, 
p. 240. 
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3. Section 10 directed that the Secretary con-

tinue the existing tribal educational policies, and 
the declared policy of the Chickasaw nation was 
that all Chickasaw children be educated with tribal 
funds. The Chickasaw Constitution of 1867 re-
quired the tribal legislature "to make suitable pro-
visions for the support and maintenance of public 
schools." 3 The Curtis Act, 30 Stat. 495, 505, pro-
vided that certain Choctaw and Chickasaw tribal 
revenues "shall be used for the education of the 
children of Indian blood of the members of said 
tribes.'' This statute dealt with the distinction be-
tween members and non-members of the tribe, just 
as did the Act of April 26, 1906, so that the use of 
the words "children of Indian blood of the mem-
bers" in lieu of some more restrictive phrases, must 
be taken as deliberate. 

4. Section 10 is to be interpreted in the light of 
subsequent legislation upon the same subject (see 
Tiger v. Western Investment Co221 U. S. 286, 
309), and subsequent legislation authorized the use 
of Chickasaw tribal funds for the education of non-
enrolled children of the members of the tribe. 

The Indian Appropriation Acts 

Each annual appropriation act for the Indian 
Service from 1912 to 1928, inclusive, contained a 
provision similar to the following: 

3 Constitution, Treaties and Laws of Chickasaw Nation, 
p. 20. 

1 
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Provided further, That during the fiscal 
year ending June thirtieth, nineteen hun-
dred and seventeen, no moneys shall be ex-
pended from tribal funds belonging to the 
Five Civilized Tribes, without specific ap-
propriation by Congress, except as follows: 
* * * tribal and other Indian schools for 
the current fiscal year under existing law, 
* * * Provided further, That the Secre-
tary of the Interior is hereby authorized to 
continue during the ensuing fiscal year the 
tribal and other schools among the Choctaw, 
Chickasaw, Creek, and Seminole Tribes 
from the tribal funds of those nations, with-
in his discretion and under such rules and 
regulations as he may prescribe; And pro-
vided further, That the Secretary of the In-
terior is hereby empowered, during the fiscal 
year ending June thirtieth, nineteen hun-
dred and seventeen, to expend funds of the 
Chickasaw, Choctaw, Creek, and Seminole 
nations available for school purposes under 
existing law for such repairs, improvements, 
or new buildings as he may deem essential 
for the proper conduct of the several schools 
of said tribes.4 

4 This is the Act of May 18, 1916, 39 Stat. 123, 118. The 
Acts from 1916 to 1926, inclusive, were substantially identi-
cal. Act of March 2, 1917, 39 Stat. 969, 985; Act of May 25, 
1918, 40 Stat. 561, 581, 582; Act of June 7, 1919, 41 Stat. 3, 
23; Act of February 14, 1920, 41 Stat. 408, 428; Act of 
March 3,1921, 41 Stat. 1225,1242-1243; Act of May 24,1922, 
42 Stat. 552, 575; Act of June 24, 1923, 42 Stat, 1174, 1196-
1197; Act of June 5, 1924, 43 Stat. 390, 398; Act of May 3, 
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The Acts for the years 1930 and 1931 authorized 
the Secretary to spend Chickasaw tribal funds 
" f o r the support of schools and for tuition," 5 and 
the Acts of 1932 and 1933 authorized him to use 
Chickasaw tribal funds " for tuition and other edu-
cational purposes.''6 

Thus as late as 1933 the Secretary was specifi-
cally authorized by Congress to use Chickasaw 
tribal funds for educational purposes, and as late 
as 1929 he was authorized not only to operate the 
Chickasaw tribal schools with tribal funds, but to 
construct new school buildings, if necessary. This 
was years after the youngest of the enrolled Chick-
asaws had passed school age. Congress had pro-
vided that no Chickasaw born after March 4, 1906, 
could be enrolled, 34 Stat. 137, and no enrolled 
Chickasaw was in school after 1926 (R. 45-59). 

1925, 43 Stat. 1141, 1148-1149; Act of May 10,1926, 44 Stat. 
453, 460. The acts from 1912 to 1914, inclusive, did not 
authorize "repairs, improvements, or new buildings." The 
1914 act contained the provision for the use of funds of the 
Five Civilized Tribes for "tribal and other schools" but 
omitted the provision authorizing the Secretary to continue 
such schools during the ensuing fiscal year. Act of August 
24, 1912, 37 Stat. 518, 531; Act of June 30, 1913, 38 Stat. 77, 
95. The 1927 and 1928 acts contained the latter provision 
but not the former. Act of January 12, 1927, 44 Stat. 934, 
947-948; Act of March 7, 1928, 45 Stat. 200, 216. The 1915 
act provided only that the provisions of the 1914 act were 
continued for another year. Act of March 4, 1915, 38 Stat. 
1228. 

5 45 Stat, 1562, 1577; 46 Stat. 279, 294. 
6 46 Stat, 1115, 1130; 47 Stat. 91, 104. 
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Ever since 1918, the number of enrolled Chicka-
saws in school had been dwindling (Id.). It must 
be presumed that Congress had knowledge of these 
facts: they necessarily and automatically stemmed ^ ( 

from its closing of enrollment in 1906.7 See United, J*"^ ^ t <l 'S ^ 
States v. Seminole Nation, 299 U. S. 417, 432. 
Since Congress, knowing these facts, continued to - JJ 

authorize the Secretary of the Interior to use 
Chickasaw tribal funds for schools and other edu-
cational purposes, there can be no doubt that Con-
gress had always intended that Chickasaw funds 
be used for the education of all Chickasaw children, 
whether enrolled or not enrolled. United States 
v. Seminole Nation, supra; See United States v. 
Arizona, 295 U. S. 174, 186; Wisconsin v. Duluth, 
96 U. S. 379, 386. 

This conclusion is supported by the Act of 
March 2, 1917, 39 Stat. 969, 983, which authorized 
the expenditure of Chickasaw tribal funds for the 
construction of a school dormitory " for the accom-
modation of Chickasaw children." [Italics 
added.] This phraseology may be contrasted with 
that of the Act of August 1, 1914, 38 Stat. 582, 601, 
which authorized the construction of a hospital 
with Choctaw and Chickasaw tribal funds " for the 
use and benefit of the enrolled Indians of the Choc-
taw and Chickasaw nations." [Italics added.] 

7 The plaintiff declares that as early as 1912 "Congress was 
well aware * * * that enrolled citizen pupils were be-
ginning to decline * * *." Brief, p. 166. 

I ! 
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Congressional grants to the tribal schools and to the common 

schools in the tribes 

From 1904 to 1909, inclusive, Congress annually 
appropriated public funds in aid of the tribal 
schools of the Five Civilized Tribes,8 and each ap-
propriation act for the Indian Service since 1912, 
(in addition to the provisions set out, supra), has 
appropriated public funds in aid of the common 
schools in those tribes.9 The plaintiff attempts to 
infer from the wording of these grants that they 
were for the education of non-enrolled Chickasaw 

8 Act of April 21, 1904, 33 Stat. 189, 215; Act of March 3, 
1905, 33 Stat, 1048, 1076; Act of June 21, 1906, 34 Stat. 325, 
340; Act of March 1, 1907, 34 Stat. 1015, 1026; Act of April 
30, 1908, 35 Stat. 70, 91; Act of March 3, 1909, 35 Stat. 781, 
804. 

9 Act of August 24, 1912, 37 Stat. 518, 533; Act of June 
30, 1913, 38 Stat. 77, 95; Act of August 1, 1914, 38 Stat. 582, 
599; Act of March 4, 1915, 38 Stat. 1228; Act of May 18, 
1916, 39 Stat, 123, 147; Act of March 2, 1917, 39 Stat. 969, 
984; Act of May 25, 1918, 40 Stat. 561, 581; Act of June 7, 
1919, 41 Stat. 3, 23; Act of February 14, 1920, 41 Stat. 408, 
427; Act of March 3, 1921, 41 Stat, 1225, 1242; Act of May 
24, 1922, 42 Stat. 552, 576; Act of January 24, 1923, 42 Stat. 
1174, 1197; Act of June 5, 1924, 43 Stat. 390, 407; Act of 
March 3, 1925, 43 Stat, 1141, 1158; Act of May 10, 1926, 44 
Stat. 453, 471; Act of January 12, 1927, 44 Stat. 934, 951; 
Act of March 7, 1928, 45 Stat. 200, 220; Act of March 4, 
1929, 45 Stat, 1562, 1580; Act of May 14, 1930, 46 Stat. 279, 
298; Act of February 14, 1931, 46 Stat. 1115, 1134; Act of 
April 22, 1932, 47 Stat. 91, 107; Act of February 17, 1933, 
47 Stat, 820, 835; Act of March 2, 1934, 48 Stat. 362, 374; 
Act of May 9, 1935, 49 Stat. 176, 191; Act of June 22, 1936, 
49 Stat. 1757, 1775. The quotation above is from the Act of 
August 1, 1914, 48 Stat. 582, 583, 599. Some of the acts 
vary this wording but the substance is the same in all. 
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children, in recognition that such children were not 
to be educated with Chickasaw funds. This con-
tention is based on patent misconstruction of the 
appropriation acts. The acts from 1904 to 1909, 
inclusive, recited that the grant was for the "main-
tenance, strengthening, and enlargement" of the 
tribal schools, "and making provision for the at-
tendance of children of non-citizens therein." 
The plaintiff first assumes that "children of non-
citizens" means the same thing as "non-citizen 
children"; and then places quotation marks around 
the words "non-citizen children," and so concludes 
that these appropriations were for the education 
of non-enrolled Chickasaws. (See Pltf's Br., pp. 
161-162, 168.) 

These two phrases do not mean the same thing. 
The non-enrolled Chickasaw children, whose edu-
cation gave rise to this controversy, were "non-
citizen children" but they were not "children of 
non-citizens.'' Their parents were enrolled Chick-
asaws. (See Plaintiff's Brief, p. 143; R. p. 13.) 
The plaintiff's contention that these appropriations 
were for the education of non-enrolled Chickasaw 
children becomes even more absurd when we recall 
that in 1909 the oldest non-enrolled Chickasaw 
children were three years old. "Children of non-
citizens '' referred, of course, to white children and 
Indian children of tribes other than the Five Civi-
lized Tribes. 



314 

The petitioner's interpretation of the annual 
appropriations in aid of the common schools in the 
Five Civilized Tribes is equally preposterous. 

Each of these appropriations contained a pro-
viso "that this appropriation shall not be subject 
to the limitation in Section One of this Act limiting 
the expenditures of money to educate children of 
less than one-fourth Indian blood." Section One 
appropriated money for Indian schools "not other-
wise provided for/' "Provided, that no part of this 
appropriation, or any other appropriation pro-
vided for herein, * * * shall be used to edu-
cate children of less than one-fourth Indian blood 
* * >> 

The plaintiff says that the proviso that the limi-
tation in section one should not apply to the grant 
to schools in the Five Civilized Tribes was inserted 
to make it clear that non-enrolled Chickasaws were 
to share in the public funds appropriated (Plain-
tiff's Brief, pp. 167, 168). 

The effect of the proviso was just the opposite. 
If the limitation of section one had applied to the 
grant to the common schools in the Five Civilized 
Tribes, no part of that grant could have been used 
for the education of children of less than one-
fourth Indian blood. The proviso eliminated this 
limitation: in effect it said that the grant could 
be used for the education of children of less than 
one-fourth Indian blood—that is, white children. 

Feeble indeed is a case which can derive support 
from such contentions. 
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B. THE SECRETARY OF THE INTERIOR HAD AUTHORITY TO 

PAY CHICKASAW FUNDS TO "CONTRACT" SCHOOLS FOR 
THE EDUCATION OF NONENROLLED CHICKASAW CHIL-
DREN 

The plaintiff suggests that the Secretary of the 
Interior had authority to use the Chickasaw tribal 
funds only for the tribal schools and had no au-
thority to pay them to "contract" schools for the 
education of nonenrolled Chickasaws. These '' con-
tract" schools were private, denominational schools 
at which Chickasaw children had been educated 
for many years. 

This argument is avowedly thrown in merely for 
atmosphere. It is not contended that it was illegal 
for the Secretary to pay money to private schools 
for the education of enrolled Chickasaws, and there 
is no attempt to show how payments for the educa-
tion of nonenrolled Chickasaws stand on any dif-
ferent footing. 

Section 10 of the Act of April 26, 1906 (34 Stat. 
137, 140), directed the Secretary of the Interior to 
assume "control and direction" of the schools in 
the Five Civilized Tribes, and to conduct such 
schools with the funds of the respective tribes, "re-
taining tribal educational officers and the present 
system so far as practicable." Each annual ap-
propriation act for the Indian Service from 1912 
to 1926, inclusive, authorized the Secretary to ex-
pend Chickasaw tribal funds for "tribal and other 
Indian Schools" during the ensuing fiscal year, 
and, in addition, each Indian appropriation act 

31686—37—3 
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from 1916 to 1928, inclusive, specifically authorized 
J2 A $ the Secretary "to continue during the ensuing fis-

; if»/^ cal year the tribal and other schools among 
the * * * Chickasaw * * * Tribes from 
the tribal funds of those nations."10 The 1929 
and 1930 acts each authorized the expenditure of 
named amounts of Chickasaw tribal funds " for the 
support of schools and for tuition," 10 and the 1931 
and 1932 acts similarly authorized the expenditure 
of Chickasaw funds " for tuition and other educa-
tional purposes."11 

It is submitted that these statutes clearly au-
/ , , , t h o r i z e d the Secretary to use Chickasaw tribal 

funds for the education of Chickasaw children in 
contract schools, if he saw fit. Such a use of Chick-
asaw funds was not a new thing instituted by the 
Secretary. The Act of April 4, 1910, 36 Stat. 268, 
282, authorized the payment of Chickasaw funds 
to Saint Agnes Academy (one of the contract 
schools) for "balance due for board and tuition of 
Chickasaw children" for 1903. See also Annual 
Reports of the Department of the Interior, Fiscal 
Year ended June 30,1901, Indian Affairs, Part II, 
pp. 293-294. 

Both the Act of 1906 and the subsequent appro-
priation acts recognized that the Secretary had a 
broad discretionary power in matters of Indian 
education. In addition, the Secretary had wide 

10 See footnote 4, supra, p. 309-10. 
11 See footnote 5, supra p. 310. 
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authority over the expenditure of tribal funds by 
virtue of Section 19 of the Curtis Act, 30 Stat. 495, 
and Section 11 of the Act of April 26,1906, 37 Stat. 
140. With reference to this power, this court said 
in Creek Nation v. United States., 78 C. Cls. 474, 
489: 

The disbursements complained of were 
largely for purposes identical with those for 
which the funds had been expended during 
the preceding years by the tribal authorities. 
Congress undoubtedly contemplated and in-
tended that the tribal funds would continue 
to be expended in the future, as they had 
been in the past, for the benefit of the Creek 
Nation and its people. Consequently, we 
think that when Congress, by the provisions 
of section 19 of the Curtis Act, took away 
from the Creek tribal authorities the control 
which they had formerly exercised over the 
disbursement of their tribal funds and 
charged the Secretary of the Interior with 
the duty of disbursing the funds, without de-
fining or limiting the purposes for which 
they might be expended, it by clear and nec-
essary implication invested him with author-
ity to disburse and expend the funds in such 
manner and for such purposes as would, in 
his judgment, satisfy the needs of the Creek 
Nation and promote the welfare and happi-
ness of its citizens, subject to such limita-
tions as Congress might subsequently impose. 

Congress never imposed any limitation upon this 
authority of the Secretary to use tribal funds for 
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the education of Chickasaw children in contract 
schools. When, in 1912, Congress inaugurated a 
policy of requiring specific Congressional authori-
zation for the expenditure of tribal funds, it ex-
cepted from this requirement expenditures for 
"tribal and other Indian schools." 12 

For twenty years the Secretaries of the Interior 
proceeded upon the assumption that they had 
power to spend Chickasaw funds for the education 
of Chickasaw children, both enrolled and unen-
rolled, in private schools. The plaintiff never chal-
lenged their authority to do so. There is a strong 
presumption that an administrative interpretation 
so long asquiesced in is correct. Alaska Steamship 
Co. v. United States, 290 U. S. 256. "Not lightly 
vacated is the verdict of quiescent years" (Car-
doza, J., in Com. Exch. Bank v. Coler, 250 N. Y. 
136, 140). 
C THE SECRETARY OF THE INTERIOR HAD AUTHORITY TO 

CONTINUE THE TRIBAL SCHOOLS THROUGHOUT THE 
PERIOD HERE IN QUESTION 

The plaintiff urges (Brief pp. 237-249) that the 
Curtis Act and the Act of April 26, 1906, and other 
legislation of that period contemplated the con-
tinuation of the tribal schools only temporarily, and 
that the continuation of Carter Academy through 
1929 was contrary to the intention of these statutes 
in so far as non-enrolled Chiekasaws were educated 
at Carter Academy. This contention is wholly 

12 See supra p. 309. 

frivolous. In the first place, if the Secretary was 
not authorized to continue Carter Academy beyond 
a certain date, its continuation beyond that date 
was illegal regardless of whether the children in 
attendance were enrolled or non-enrolled—it was 
not illegal merely as to the non-enrolled children. 
In the second place, the plaintiff's brief on this 
point is silent as to the annual appropriation acts 
for the Indian Service, which, as shown supra pp. 
309-10, in each year from 1912 to 1929, specifically 
authorized the Secretary of the Interior to continue 
the Chickasaw tribal schools with tribal funds. It 
cannot be doubted that it was well within the power 
of Congress over Indian tribal property to continue 
the Chickasaw tribal schools with Chickasaw funds, 
regardless of any prior statute or agreement, (See 
supra, p. 297.) 

While it is thus apparent that this argument was 
thrown in purely for atmosphere (as the argument 
as to contract schools admittedly was), it will be 
shown briefly that the continuation of the Carter 
Academy was not inconsistent with the early agree-
ments and statutes. 

The provision of the Curtis Act (30 Stat, 495, 
510, 511) that the Choctaw and Chickasaw funds 
set aside for education of the children of the tribes 
should be "disposed of for the equal benefit of their 
members" "whenever the members * * * 
shall be required to pay taxes for the support of 
schools" was obviously not meant literally. It 
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could not have been intended that the tribal schools 
were to be discontinued as soon as any of the In-
dians paid any school taxes, no matter how small, 
and without regard to whether the public school 
system made provision for the education of Indian 

{ f K f ' p fcf children. This provision of the Curtis Act meant 
^Ttf J1^' - the same as was more aptly expressed in Section 

10 of the Act, of April 26, 1906, that the tribal 
schools were to be continued "until such time as a 
public school system shall have been established 
under Territorial or State government, and proper 
provision made thereunder for the education of the 
Indian children of said tribes * * V 

The record fails to show when, if ever, "proper 
provision" was made by the State of Oklahoma 
for the education of Indian children. The pre-
sumption is that such provision was not made until 
1929, since Congress as late as that year directed 
that the tribal schools should be continued. In this 
connection, the attention of the court is invited to 
the answer of Acting Secretary of the Interior 
Frank Pierce, to the letter of D. H. Johnson, 
Governor, Chickasaw Nation, dated July 3, 1909, 
(R, 68-72), wherein is expressed certain reasons 
why the tribal schools should be continued, among 
them being the failure of the State of Oklahoma 
to provide schools. 

Indeed, there can be little doubt that the continu-
ation of Carter Academy throughout this period 
was essential if Chickasaw children in isolated 
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communities were to be educated. Otherwise the 
United States would not have continued it. The 
use of the tribal schools rather than public schools 
was contrary to the policy of assimilation which 
the United States pursued with respect to all In-
dians up to the time of the Wheeler-Howard Act 
(1934) and which it still pursues with respect to 
the Oklahoma Indians. The annual reports of the 
Secretaries of the Interior show how anxious were 
the successive Secretaries to close the tribal schools 
as soon as proper provision could be made for the 
Indians in the Oklahoma public schools. See, e. g., 
Annual Reports of the Department of the Interior, 
Fiscal Year Ended June 30, 1902, Indian Affairs, 
Part I, pp. 122-123; Reports of the Department of 
the Interior for the Fiscal Year Ended June 30, 
1908, Vol. II, p. 240; Reports of the Department of 
the Interior for the Fiscal Year Ended June 30, 
1909, Vol. II, p. 21; Annual Report of the Secretary 
of the Interior for the Fiscal Year Ended June 30, 
1921, pp. 50, 51; Annual Report of the Secretary of 
the Interior for the Fiscal Year Ended June 30, 
1928, p. 57; Annual Report of the Secretary of the 
Interior for the Fiscal Year Ended June 30, 1929, 
p. 35; Annual Report of the Secretary of the In-
terior for the Fiscal Year Ended June 30, 1936, 
p. 169. 

The petitioner finds a Congressional direction to 
close the tribal schools in the provision of the Act 
of April 30, 1908, 35 Stat. 70, that "The Secretary 
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of the Interior shall take possession of all build-
ings on lands belonging to the Five Civilized 
Tribes, now or heretofore used for governmental, 
school, or other tribal purposes * * * and ap-
praise and sell the same * * V Of course, 
this provision operated only to authorize the Sec-
retary to sell such tribal school property as he 
deemed to be unnecessary. The same Act further 
on, 35 Stat. 91, contains an appropriation of Fed-
eral funds " for the maintenance, strengthening, 
and enlarging of the tribal schools of the * * * 
Chickasaw * * * nations * * V The con-
current Resolution of April 19,1906, 34 Stat. 2832, 
had provided that in the enrollment of H. R. 5976, 
which became the Act of April 26, 1906, there 
should be inserted a similar provision authorizing 
the Secretary to sell the tribal school property, and 
Section 10 of that act was the basic provision turn-
ing the tribal schools over to the Secretary of the 
Interior and authorizing him to continue them. 

I l l 

Computation of the plaintiff's recovery, assuming that 
the use of Chickasaw funds for the education of non-
enrolled Chickasaw children illegal 

The disbursements for which recovery is sought 
were to the plaintiff's tribal school known as Carter 
Academy, and to seven ' ' contract'' schools. There 
is also presented the question whether interest 
should be allowed upon any recovery. 

286 
A. Expenditures in connection with Carter Academy 

Carter Academy was purchased and operated 
solely with Chickasaw funds. Of the funds de-
voted to Carter Academy the plaintiff seeks to re-
cover : (1) that percentage of the total expenditures 
for each year which is equal to the percentage of the 
non-enrolled Chicksaw children in attendance dur-
ing that year;13 (2) that percentage of the original 
purchase price which is equal to the average of the 
annual percentages of non-enrolled Chickasaw 
children attending the school (see Plaintiff's Brief, 
p. 109) ; and, (3) that percentage of the expendi-
tures for the fiscal year 1916-1917, when the school 
was not open, which is equal to the percentage of 
non-enrolled Chickasaw children in attendance 
during the year 1917-1918. 

Taking up the first of these items—the annual 
expenditures-—it will be noted that they are di-
vided by the Report of the Assistant Secretary of 
the Interior (R. 47) into two columns, the first 
embracing capital investments, such as building 
construction, and the second ordinary operating 
expenses, such as salaries and supplies. The plain-
tiff has not made any showing which entitles it to 
recover anything on account of the capital invest-
ments. The plaintiff can recover only for damages 
to it, i. e., illegal depletion of its assets, and there 

13 For example, if the annual expenditures totaled $20,000, 
and 40% of the children attending school that year were non-
enrolled Chickasaws, the plaintiff would recover $8,000. 
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is 110 showing whatever that these capital invest-
ments have resulted in actual loss to the plaintiff. 
The buildings and grounds of Carter Academy may 
be worth more now than was paid for them; the 
plaintiff may have been enriched rather than im-
poverished. Possibly the plaintiff might have as-
serted some claim for a part of the reasonable 
rental value of its lands and buildings, but it has 
not attempted to do so. Hence recovery must be 
computed solely upon expenditures for operating 
expenses.14 

The second item of the disbursements for Carter 
Academy—the original purchase price of the build-
ings and grounds—is disposed of by the foregoing. 
It was a capital investment, the buildings and 
grounds are still the property of the plaintiff, it is 
not shown that they have declined in value. 

The major portion of the third item—expendi-
tures during 1916-1917 when the school was not 
open—is likewise so disposed of. Of the total ex-
penditure of $31,209.12, it appears that $23,526.23 
was capital investment (R. 47). As to the remain-
ing $7,682.29, the Government does not object to 
the plaintiff's request that it be treated upon the 
same basis as expenditures for the succeeding 
year.15 

14 The table set out in defendant's finding I I shows the 
annual operating expenses, together with the portion there-
of allocable to the education of non-enrolled Chickasaw 
children. 

15 It is so treated in the table, supra p. 289. 
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B. Expenditures in connection with the contract schools 

It is agreed that, if the expenditure of Chick-
asaw funds for the education of non-enrolled Chick-
asaw children was illegal, the plaintiff is entitled 
to recover the amount of payments which the record 
shows were made to the contract schools for the 
tuition, board, etc., of non-enrolled Chickasaws, 
during the period from January 1,1913, to June 30, 
1929.16 The plaintiff has also included in its re-
quested recovery payments to the contract schools 
made after June 30, 1929 17 (Plaintiff's Requested 
Finding No. 4, see R. 48). These payments can-
not be included. The plaintiff's original petition, 
filed August 29, 1929, within the time allowed by 
the Jurisdictional Act, set up a cause of action only 
for expenditures up to and including June 30,1929 
(Original petition, p. 8). The amended petition 
was not filed until September 19, 1926, after the , 
time allowed by the Jurisdictional Act had expired. 
It could not introduce any claim not set up in the 
original petition. The Supreme Court so held as 
to this Jurisdictional Act in United States v. Semi-
nole Nation, 299 U. S. 417. 

The records of four of the contract schools, cov-
ering early and limited periods, were not found, 

16 The total amount of such payments is $142,536.35 (R. 
48-59). For an itemization see Defendant's Requested 
Finding No. IV, supra. 

17 The amount of such payments after June 30, 1929, is 
$58,558.72. 

(i* 
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so that, as to these schools and periods, the record 
contains absolutely no evidence of payments to the 
schools, or that there were non-enrolled Chickasaw 
children in attendance therein. The plaintiff sug-
gests that these omissions be supplied by accepting 
in each case the figures for the preceding two school 
quarters, and asks recovery upon this basis18 

(Plaintiff's Brief, pp. 103-105). It is submitted 
that damages cannot be predicated upon an in-
ference so tenuous and conjectural. See Grotty v. 
Union Mutual Insurance Co144 U. S. 621, 625. 
The rule that a condition shown to exist is pre-
sumed to continue does not apply to a condition 
which from its nature is inconstant. See Burris 
v. Fitzell, 189 Iowa, 1322, 1337; Sargent v. Water-
bury, 83 Or. 159,181. 

The plaintiff seeks also to recover part of $58,-
845.75 which was expended for the construction of 
a dormitory at the Murray State School of Agri-
culture, one of the seven contract schools. The 
plaintiff contends that it should recover that per-
centage of this expenditure which is equal to the 
percentage of non-enrolled Chickasaws who at-
tended the school during the period 1919-1932.19 

This contention is fully answered by what is said 

18 The amount which the plaintiff seeks to recover upon 
this basis is $2,832.32. 

19 The amount which the plaintiff seeks to recover is 
$36,248.98. In computing this figure, the plaintiff erro-
neously took into consideration school attendance after-
August 29, 1929. 
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supra, p. 323-4, with reference to the capital in-
vestments at Carter Academy. This dormitory is 
a capital investment belonging to the plaintiff; its 
construction was not a depletion of plaintiff's as-
sets and the Record contains no evidence upon 
which to predicate a recovery of some part of the 
rental value. 

Eliminating from the consideration the period 
after August 29, 1929, the amount of construction 
cost allocable to the education of non-enrolled 
Chickasaws is $27,734.00. 

C. INTEREST 

Interest should not be included in any recovery. 
The challenged disbursements of petitioner's 

moneys were not from interest-bearing funds. 
The report of the General Accounting Office 

(Chickasaw Nation, No. K-544), shows that no dis-
bursements of Chickasaw funds for educational 
purposes were made during the period from 1913 
to 1932 from interest-bearing funds, but that said 
disbursements were made from plaintiff's accounts 
known as "Indian Moneys * * * Royalties; 
Grazing, etc.," "Indian Moneys, * * * Right 
of W a y " ; "Town Lots"; * * * "Proceeds of 
Labor, * * * Unallotted Lands"; "Interest 
on Moneys on Deposit in Banks"; "Indian Mon-
eys, * * * Collins Institute"; "Indian Mon-
eys, * * * Bloomfield Seminary"; and "Pro-
ceeds of Land, etc." (Rep. GL A. O. filed in case 
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No. K-544, pp. 555, 561-569; 573, 575-576; 580, 
587; 588, 589, 592-595, 597; 598, 600-602; 605-607; 
608-610; 611-614. This is bourne out by the report 
of the Secretary of the Interior in the present case 
(R. 34-44). 

Interest cannot be recovered on expenditures 
made from non-interest bearing funds. This Court 
so held in Creek Nation v. United States, 78 C. Cls, 
474. This Court concluded, page 505: 

There being no treaty or statutory obliga-
tion on the part of the United States to pay 
interest on Creek tribal funds, other than 
those belonging to the "Creek general 
fund,'' interest can be allowed only on such 
of the unauthorized disbursements as were 
made from that fund. 

Petitioner relies on Creek Nation v. United 
States, 295 U. S. 103 and other similar cases. In 
that case the United States illegally took lands 
which the Creek Nation was, at the time of the tak-
ing and thereafter, entitled to use and occupy. The 
Nation was held to be entitled to the value of the 
land at the time of the taking, and also to compensa-
tion for the loss of the use of the land from that 
date to the entry of judgment. Interest on the 
value of the land at the time of the taking was indi-
cated as a proper measure of such compensation. 
The conclusion which the petitioner draws from 
this case and other similar cases, that whenever the 
United States illegally takes property, it must pay 
interest, overlooks the principle on which these 
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cases rest. That principle is, not that the United 
States is to be penalized by being required to pay 
interest, but "that the owner shall be put in as good 
position pecuniarily as he would have been if his 
property had not been taken.'' (See Seaboard Air-
Line By. v. United States, 261 U. S. 299, 304.) 

In the present case, the funds were in the pos-
session of the United States by virtue of its plenary 
power over Indian tribal property. They were not 
funds which the plaintiff had the power or right to 
hold or control; neither were they funds held by 
the United States under an agreement or law re-
quiring that they bear interest. If the plaintiff 
receives judgment for any funds illegally dis-
bursed, without interest, it will be in just as good 
a position as if the funds had never been expended. 
That is all it is entitled to. It is not entitled to be 
enriched. United States v. Creek Nation, 78 C. 
Cls., 474; United States v. Omaha Tribe of Indians, 
253 U. S., 275. 

IV 

Offsets 

Should the Court hold that petitioner is entitled 
to a recovery, then under the act of August 12, 
1935 (39 Stat. 571), the Court is required to allow, 
as offsets to such recovery, moneys expended 
gratuitously by the United States for the benefit 
of petitioner, subsequent to July 1, 1902, the date 
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of the approval of the act and agreement (32 Stat. 
641) under which the claim asserted by plaintiff 
arises. 

The report of the General Accounting Office, filed 
in the cases of Choctaw Nation, No. K-260, and 
Chickasaw Nation, No. K-544, shows that, subse-
quent to July 1, 1902, defendant has expended 
gratuitously from public funds for the benefit of 
plaintiff the sum of $940,416.21 (Defendant's Re-
quested Pindings Nos. I Y - I X ) . So much of this 
sum as is necessary to cancel any recovery should 
be offset against such recovery. 

CARL MCFAKLAND, 

Assistant Attorney General. 
RAYMOND T . NAGLE, 

WILFRED HEARN, 
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Special Attorneys. 
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