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[foi. l ] 
IN COURT OF CLAIMS OF T H E U N I T E D STATES 

No. B-38 

T H E OSAGE N A T I O N OF INDIANS, Petitioner, 
vs. 

T H E U N I T E D STATES OF A M E R I C A , Defendant 

I . PETITION—Filed March 1 4 , 1 9 2 2 

To the Honorable the Chief Justice and Associate Justices 
of the Court of Claims: 
Your petitioner, the Osage Nation of Indians, respect-

fully represents: 
I 

That it is a Nation of Indians composed of the Great and 
Little Osage tribes (each tribe composing a number of 
bands with separate chiefs), formerly in treaty relations 
with the United States, and then and now under the control 
and guardianship of the United States. That said Nation 
of Indians is now resident in the State of Oklahoma and 
its members now occupy lands in severalty in said State of 
Oklahoma, but formerly held in common by purchase, with 
tribal moneys, large tracts of land in said State of Okla-
[fol. 2] homa under deeds of conveyance from the Cherokee 
Nation of Indians and the United States, dated June 14, 
1883 (Laws of the Osage Nation, 1895, p. 45), and prior to 
said deeds of conveyance held in fee by treaties with the 
Kingdom of Spain and the United States large tracts of 
land in the former Territory of Louisiana now comprising 
the States of Arkansas, Missouri, and Kansas, and brings 
this suit by virtue of the Act of Congress, approved Feb-
ruary 6, 1921 (41 Slat., Pt. 1, 1097), being an act entitled 
4 'An Act conferring jurisdiction on the Court of Claims to 
hear, determine, and render judgment in the Osage Civiliza-
tion Fund claim of the Osage Nation of Indians against 
the United States," and reading as follows: 
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"Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress as-
sembled, That the claim of the Osage Tribe of Indians 
against the United States for moneys due, arising out of 
the sale of Osage lands under the treaty of September 29, 
1865, proclaimed January 21, 1867; (Fourteenth Statutes 
at Large, page 687), shall be submitted to the Court of 
Claims, with the right of appeal to the Supreme Court of 
the United States by either party, for the amount due or 
claimed to be due said tribe from the United States for the 
misappropriation of any of the funds of the said tribe, or 
for the failure of the United States to pay the tribe any 
money due under said treaty; and jurisdiction is hereby 
conferred upon the Court of Claims to hear and determine, 
as right and justice may require, and as upon a full and 
fair arbitration, the claim of said tribe against the United 
States, notwithstanding lapse of time or statutes of limita-
tion, and also any legal or equitable defense, set-off, or 
counterclaim, including gratuities, which the United 
States may have against said Osage Tribe, and to enter 
judgment thereon: Provided, That if it be found that the 
United States Government has wrongfully appropriated 
any part or parcel of the lands or the funds of said Osage 
Tribe of Indians, judgment for damages in respect thereto, 
if any, shall be confined to the value of the land, or the 
rfol. 3] amount of funds, at the time of said appropriation, 
together with interest at the rate of 5 per centum per annum 
thereon to the date of the decree of the Court of Claims ren-
dered in respect thereto, less any legal or equitable set-offs 
or counterclaims, including gratuities, which the United 
States Government may have against the said Osage Tribe 
of Indians. The judgment of the Court of Claims in this 
matter rendered, when satisfied, shall annul and cancel all 
claims »and title of said Osage Tribe in and to said lands 
and funds, as well as all other matters and things adjudi-
cated and authorized to be adjudicated by the Court of 
Claims, as herein provided. Such action in the Court of 
Claims shall be presented by a single petition, to be filed 
within two years after the passage of this Act, making the 
United States party defendant, and shall set forth all the 
facts on which the Osag;e Tribe of Indians bases its claim 
for recovery; and the said petition may be verified by the 
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authorized attorney or attorneys of the tribe, employed 
under contract approved by the Commissioner of Indian 
Affairs and the Secretary of the Interior, as provided by 
law, upon information or belief as to the existence of such 
facts, and no other statements or verifications shall be 
necessary. Official letters, papers, reports, and public rec-
ords, or certified copies thereof, may be used as evidence. 
Whatever moneys may be found to be due the tribe under 
the provisions of this Act, less attorneys fees, shall be 
segregated and placed to the credit of the individual In-
dians: Provided further, That the Court of Claims shall 
decree such fees as the court shall find to be reasonable to 
be paid to the attorney or attorneys employed by the tribe, 
and in no case shall such fees exceed the amount stipulated 
in the approved contract nor amount to more than 10 per 
centum of the amount and value of the judgment recorded 
in said cause." 

II. Title 

That long prior to the year 1808 the Osage Nation of In-
dians, then known as the Great and Little Osages, occupied 
[fol. 4] vast tracts of territory in the Province of Louisiana, 
then belonging to Spain and which subsequently to wit: 
October 1, 1800, Spain ceded to France, and which by the 
Treaty of April 30, 1803 (8 Stat. 202), France conveyed 
to the United States. Article six of said treaty provided: 

1< The United States promises to execute such treaties 
and articles as may have been agreed upon between Spain 
and the tribes and nations of Indians until, by mutual con-
sent of the United States and the said tribes or nations, 
other suitable articles shall have been agreed upon." 

That in pursuance of this article of the Treaty of Cession 
of 1803, and in accordance with the general policy of the 
United States to enter into treaty stipulations with Indians 
residing in the Louisiana Purchase, the first and basic 
treaty between the Great and Little Osages and the United 
States was concluded on November 10, 1808, ratified April 
28, 1810 (7 Stat., 107-2 Kappler, 95). Article one thereof 
reads as follows: 

"Art. 1. The United States being anxious to promote 
peace, friendship and intercourse with the Osage tribes, to 
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afford them every assistance in their power, and to protect 
them from the insults and injuries of other tribes of In-
dians situated near the settlements of the white people, 
have thought proper to build a fort on the right bank of the 
Missouri, a few miles above the Fire Prairie, and to agree 
to garrison the same with as many regular troops as the 
President of the United States may from time to time deem 
necessary for the protection of all orderly, friendly and well 
disposed Indians of the Great and Little Osage Nations, 
who reside at this place, and who do strictly conform to, 
and pursue the counsels or admonitions of the President of 
the United States through his subordinate officers." 

* * * * * * * 

Art. 5. In consideration of the lands relinquished by the 
Great and Little Osage to the United States as stipulated in 
the sixth article of this treaty, the United States promise 
[fol. 5] to deliver at Fire Prairie, or at St. Louis, yearly, 
to the Great Osage Nation, merchandise to the amount or 
value of one thousand dollars, and to the Little Osage Na-
tion, merchandise to the amount or value of five hundred 
dollars, reckoning the value of said merchandise at first 
cost thereof, in the city or place in the United States, where 
the same shall have been procured. 

Art. And in consideration of the advantages which 
we derive from the stipulations contained in the foregoing 
articles we, the chiefs and warriors of the Great and Little 
Osage, for ourselves and our nations respectively, covenant 
and agree with the United States, that the boundary line 
between our nations and the United States shall be as fol-
lows, to wit: Beginning at Fort Clark, on the Missouri, five 
miles above Fire Prairie, and running thence a due south 
course to the River Arkansas, and down the same to the 
Mississippi; hereby ceding and relinquishing forever to 
the United States, all the lands which lie east of the said 
line, and north of the southwardly bank of the said River 
Arkansas, and all lands situated northwardly of the River 
Missouri. And we do further cede and relinquish to the 
United States forever a tract of two leagues square, to 
embrace Fort Clark, and to be laid off in such manner as 
the President of the United States shall think proper. 
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Art. 10. The United States receive the Great and Little 
Osage Nations into their friendship and under their pro-
tection; and the said nations, on their part, declare that 
they will consider themselves under the protection of no 
other power whatsoever; disclaiming all right to cede, sell, 
or in any manner transfer their lands to any foreign power, 
or to citizens of the United States or inhabitants of Louisi-
ana, unless duly authorized by the President of the United 
States to make the said purchase or accept the said cession 
on behalf of the government. 

That in and by the Treaty of September 12, 1815, ratified 
December 25, 1815 (7 Stat.,'133,-2 Kappler, 119), the Osage 
Nations and the United States agreed as follows: 
[fol. 6] Art. 3. The contracting parties, in the sincerity of 
mutual friendship recognize, re-establish and confirm ail 
and every treaty, contract and agreement heretofore con-
cluded between the United States and the said Osage tribes 
or nations. 

That in and by the Treaty of September 25, 1818, pro-
claimed January 7, 1819 (7 Stat., 183-2 Kappler, 167), the 
Osage Nations by the first article agreed: 
" to cede to the United States and forever quit-claim to, 
the tract of country included within the following bounds, 
to wit: Beginning at the Arkansas River, at where the 
present Osage boundary line strikes the river at Frog 
Bayou; thence up the Arkansas and Verdigris, to the falls 
of Verdigris River; thence eastwardly to the said Osage 
boundary line, at a point twenty leagues north from the 
Arkansas River; and, with that line, to the place of begin-
ning. ' ' 

"Art. 2. The United States on their part, and in con-
sideration of the above cession, agree, in addition to the 
amount which the Osage do now receive in money and 
goods, to pay their own citizens the full value of such 
property as they can legally prove to have been stolen or 
destroyed by the said Osage since the year 1814: Provided 
the same does not exceed the sum of $4,000. 

Art. 3. The articles now stipulated will be considered as 
permanent additions to the treaties now in force, between 
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the contracting parties, as soon as they shall have been 
ratified by the President of the United States of America, 
by and with the advice and consent of the Senate of the 
said United States." 

That in and by the treaty of August 31, 1822, proclaimed 
February 13, 1823 (7 Stat., 222-2 Kappler, 201), the treaty 
of 1808 signed at Fort Clark on the Missouri was again 
recognized. 

That in and by the treaty of June 2, 1825, proclaimed 
December 30,1825 (7 Stat., 240-2 Kappler, 217), the United 
States and the Osage Nations agreed as follows: 
[fol. 7] "Art. 1. The Great and Little Osage Tribes or 
Nations do hereby cede and relinquish to the United States 
all their right, title and interest and claim to lands lying 
within the State of Missouri and Territory of Arkansas 
and to all lands lying west of the said State of Missouri 
and Territory of Arkansas, north and west of the Red 
River, south of the Kansas River, and east of a line to be 
drawn from the head sources of the Kansas, southwardly 
through the Rock Saline, with such reservations, for such 
considerations, and upon such terms as are hereinafter 
specified, expressed, and provided for. 

Art. 2. Within the limits of the country above ceded 
and relinquished, there shall be reserved to and for the 
Great and Little Osage Tribes or Nations aforesaid, so 
long as they may choose to occupy the same, the follow-
ing described tract of land: Beginning at a point due east 
of White Hair's Village, and twenty-five miles west of the 
western boundary line of the State of Missouri, fronting 
on a north and south line, so as to leave ten miles north 
and forty miles south of the point of said beginning, and 
extending west with the width of fifty miles to the western 
boundary line of the lands hereby ceded and relinquished by 
said Tribes or Nations; which said reservations shall be 
surveyed and marked at the expense of the United States, 
and upon which the agent of said Tribes or Nations and 
all persons attached to said agency, as also such teachers 
and instructors as the President may think proper to 
authorize and permit, shall reside and shall occupy and cul-
tivate, without interruption or molestation, such lands as 
may be necessary for them. And the United States do 
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hereby reserve to themselves forever, the right of navi-
gating freely all water courses and navigable streams 
within or running through the tract of country above re-
served to said Tribes or Nations. 

Art. 3. In consideration of the cession and relinquish-
ment aforesaid, the United States do hereby agree to pay 
to the said Tribes or Nations, yearly, and every year for 
twenty years from the date of these presents, the sum of 
seven thousand dollars at their village or at St. Louis as 
the Tribes or Nations may desire, either in money, mer-
[fol. 8] chandise, provisions or domestic animals, at their 
option. And whenever the said annuity, or any part 
thereof, shall be paid in merchandise, the same is to be 
delivered to them at the first cost of the goods at St. Louis, 
free of transportation. 

^ ^ # ^ # # # 

Art. 5. From the above lands ceded and relinquished the 
following reservations for the use of the half-breeds here-
after named shall be made, to-wit: One section or 640 acres 
for Augustus Clermont, and one section or 640 acres for 
41 others named. 

Art. 6. And also fifty-four other tracts, of a mile square 
each, to be laid off under the direction of the President 
of the United States and sold, for the purpose of raising 
a fund to be applied to the support of schools for the edu-
cation of the Osage children, in such manner as the Presi-
dent may deem most advisable to the attainment of that 
end. 

Art. 11. To preserve and perpetuate the friendship now 
happily subsisting between the United States and the said 
tribes or nations, it is hereby agreed that the provisions 
contained in the ninth article of the treaty concluded and 
signed at Fort Clark, on the tenth day of November, one 
thousand eight hundred and eight, between the United 
States and the said Tribes or Nations, shall in every re-
spect be considered as in full force and applicable to the 
provisions of this treaty; and that the United States shall 
take and receive into their friendship and protection the 



aforesaid Tribes or Nations, and shall guarantee to them 
forever, the right to navigate freely all water courses or 
navigable streams within the tract of country hereby ceded, 
upon such terms as the same are or may be navigated by 
the citizens of the United States. 

That in and by the treaty of August 10, 1825, proclaimed 
May 3, 1826, (7 Stat., 268-2 Kappler, 246) it was agreed: 

Art. 1. The Chiefs and Head Men of the Great and Little 
Osages, for themselves and their nations, respectively, do 
[fol. 9] consent and agree that the Commissioners of the 
United States shall and may survey and mark out a road 
in such manner as they may think proper, through any of 
the territory owned or claimed by the said Great and Little 
Osage Nations. 

* * * # * * # 

. A r t - 3. The Chiefs and Head Men as aforesaid, in con-
sideration of the friendly relations existing between them 
and the United States, do further promise, for themselves 
and their people, that they will on all fit occasions, render 
such friendly aid and assistance as may be in their power, 
to any of the citizens of the United States, or of the Mexi-
can Republic, as they man at any time happen to meet or 
fall in with on the road aforesaid. 

That by Resolution adopted by the Senate of the United 
States January 9 (19), 1838, (see reference 34 Stat., 1043-3 
Ivappler 295), the 54 sections of land set apart by the sixth 
article of the treaty of June 2, 1825, for educational pur-
poses were purchased by the United States at $2 per acre, 
totaling $69,120, and the interest thereon at five per rent' 
was annually used for educational purposes among the 
Osages. 

That in and by the treaty of January 11,1839, proclaimed 
March 2, 1839 (7 Stat., 576-2 Kappler, 525), it was pro-
vided : 

Article 1. The Great and Little Osage Indians make the 
following cessions to the United States: 

First: Of all titles and interests in any reservation here-
tofore claimed by them within the limits'of any other tribe. 
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Second: Of all claims or interests under the treaties of 
November tenth, one thousand eight hundred and eight and 
June second, one thousand eight and twenty-five, except 
so much of the latter as is contained in the sixth article 
thereof, and the said Indians bind themselves to remove 
from the lands of other tribes, and to remain within their 
own boundaries. 
[fol. 101 Art, 2. In consideration of the cessions and obli-
gations contained in the preceding article, the United States 
agree to the following stipulations on their part: 

First, to pay to the said Great and Little Osage Indians, 
for the term of twenty, years, an annuity of twenty thou-
sand dollars, to be paid in the Osage Nation, twelve thou-
sand in money and eight thousand in goods, stock, provi-
sions, or money as the President may direct. 

Second, to furnish the Osage Nation, for the term of 
twenty years, two blacksmiths and two assistants, etc. 

Third, to furnish the Osage Nation with a grist and saw 
mill, a miller to each for fifteen years, etc. 

Fourth, to supply the said Great and Little Osage Indians 
within their country with 1,000 cows and calves, two thou-
sand breeding hogs, 1,000 ploughs, 1,000 sets of horse gear, 
1,000 axes and 1,000 hoes, to be distributed to each family 
who shall form an agricultural settlement. 

Fifth, to furinsli the following named chiefs (12 in num-
ber) with a house worth $200, and 12 others with a house 
worth $100, together with six good wagons, sixteen carts, 
and 28 yoke of oxen each. 

Sixth, to pay all claims against the Osages for depreda-
tions, etc., not exceeding $30,000. 

Seventh, to purchase the reservations provided for in-
dividuals in the fifth article of the treaty of June 2, 1825, 
at not exceeding two dollars per acre, to be paid to the 
respective reservees, etc. 

I l l 

That by the aforesaid treaties of 1808, 1818, June 2, 
1825, and 1839, the Great and Little Osages were given 
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and granted "so long as they may choose to occupy the 
same" a definitely defined tract of country which by re-
peated cessions or territory by the Osages to the United 
States finally culminated in their ownership and occupation 
of a defined and settled reservation in the present State of 
Kansas, which they occupied uninterruptedly and contin-
[ f o l . l l ] uously from 1839 to the close of the Civil War. 
That during the Civil War from 1861 to 1863 the Blackdog 
and Clermont bands of the Little Osages were induced by 
General Albert Pike, of the Confederacy, and John Boss, 
Chief of the Cherokees, and others, to make a treaty with 
the Confederacy, but the large majority of the Great and 
Little Osages remained loyal to the Union and rendered 
military servies thereto. 

That subsequently, after the close of the Civil War, Com-
missioners appointed by the President on the part of the 
United States, met delegations from the Southwestern 
Tribes or Nations of Indians at Fort Smith, Arkansas, and 
from September 8, to September 21, 1865, held conferences 
with said Tribes or Nations for the purpose of making-
treaties of peace and amity, and of negotiating treaties for 
the cession of lands belonging to said tribes; that the dele-
gation of Osages, both those who had sided with the Con-
federacy, but who returned to the reservation in Kansas 
in 1863, and those who had been loyal to the Government 
of the United States, attended said meetings at Fort Smith, 
and the said delegates signed the treaty of amity of Septem-
ber 13, 1865, found in the proceedings at Fort Smith, as 
printed in the Report of the Commissioner of Indian 
Affairs for the year 1865, page 301 (2 Kappler, 1050). 

That at the opening meeting of the conferences at Fort 
Smith, the U. S. Commissioner D. N. Cooley, the Presi-
dent of the Commission, and at the time Commissioner of 
Indian Affairs, made an address to the Indian delegates 
assembled, from which the following extracts are taken: 

The President has been deeply pained by the course of 
those who have violated their plighted faith and treaty ob-
ligations by engaging in war with those in rebellion against 
the United States. He directs us to say to those who 
remained true, and who have aided him in punishing the 
[fol. 12] rebels, he is well pleased with you, and your 
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rights and interests will be protected by the United States. 
(Report, Comr. In. Aft'rs. 1865, page 314.) 

Brothers: We are instructed by the President to negotiate 
a treaty or treaties with any or all of the nations, tribes 
or bands of Indians in the Indian Territory, Kansas, or of 
the plains, west of the Indian Territory and Kansas. 
(Idem page 318.) 

The President is anxious to renew the relations which 
existed at the breaking out of the rebellion. 

We, as representatives of the President, are empowered 
to enter into new treaties with the proper delegates of the 
tribes within the so-called Indian Territory, and others 
above-named, living west and north of the Indian Territory. 
(Idem page 318.) 

As we said yesterday, we say again, that in any event 
those who have always been loyal, although their nations 
may have gone over to the enemy, will be liberally provided 
for and dealt with. (Idem page 319.) 

and above all a determination to recognize in a signal man-
ner the loyalty of those who had fought upon the side of 
the Government, and endured great sufferings on its be-
half. (Comrs. Ind. Affrs. Report to Secretary of Interior, 
1865, page 34.) 

That relying upon the assurances of said Commissioners 
on the part of the United States that the United States Gov-
ernment was "determined to recognize in a signal manner 
the loyalty of those who had fought upon the side of the 
Government" and that "those who have always been loyal, 
although their nation may have gone over to the enemy, will 
be liberally provided for and dealt with," and that their 
"rights and interests will be protected by the United 
States"; and having in mind the treaties of 1825 and 1839, 
which made provision for the education and civilization of 
Osage children, your petitioner, the Osa<re Nation of In-
dians, entered into negotiations with D. N. Cooley and 
Elijah Sells, treaty commissioners on the part of the United 
[fol. 13] States, at Fort Smith, Arkansas, informally and 
during the time the conference was there being held with all 
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the Southwestern Indian tribes, from September 8 to Sep-
tember 21, and at a subsequent conference at Canville Trad-
ing Post, Kansas, for the cession of part of their lands in 
Kansas to the United States, with the result that on Sep-
tember 29,1865, after three hours' negotiations, as reported 
by Superintendent Sells, a treaty was signed at Canville 
Trading Post, in Kansas, by the Great and Little Osage 
Chiefs, all illiterate and all signing by mark, and by said 
Cooley and Sells for the United States. 

Articles 1 and 2, of said treaty, read as follows: 
Article 1. The tribe of the Great and Little Osages, hav-

ing now more lands than are necessary for their occupation, 
and all payments from the Government to them under 
former treaties having ceased, leaving them greatly im-
poverished, and being desirous of improving their condi-
tion by disposing of their surplus lands, do hereby grant 
and sell to the United States the lands contained within the 
following boundaries, that is to say: Beginning at the south-
east corner of their present reservation, and running thence 
north with the eastern boundary thereof fifty miles to the 
northeast corner; thence west with the northern line thirty 
miles; thence south fifty miles to the southern boundary of 
said reservation; and thence east with said southern bound-
ary to the place of beginning: Provided, That the western 
boundary of said land herein ceded shall not extend further 
westward than upon a line commencing at a point on the 
southern boundary of said Osage country one mile east of 
the place where the Verdigris River crosses the southern 
boundary of the State of Kansas. And, in consideration 
of the grant, and sale to them of the above-described lands, 
the United States agree to pay the sum of $300,000, which 
sum shall be placed to the credit of said tribe of Indians in 
the Treasury of the United States, and interest thereon at 
the rate of five per centum per annum shall be paid to said 
[fol. 14] tribes semi-annually, in money, clothing, provi-
sions, or such articles of utility as the Secretary of the In-
terior may, from time to time, direct. Said lands shall be 
surveyed and sold under existing laws, including any act 
granting lands to the State of Kansas in aid of the con-
struction of a railroad through said lands; but no preemp-
tion claim or homestead settlement shall be recognized; and 
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after reimbursing the United States the cost of said survey 
and sale, and the said sum of $300,000 placed to the credit of 
said Indians, the remaining proceeds of sales shall be placed 
in the Treasury of the United States to the credit of the 
"Civilization fund," to be used, under the direction of the 
Secretary of the Interior, for the education and civilization 
of Indian tribes residing within the limits of the United 
States. 

Art. 2. The said tribe of Indians also hereby cede to the 
United States a tract of land 20 miles in width from north 
to south, off the north side of the remainder of their present 
reservation, and extending its entire length from east to 
west, which land is to be held in trust for said Indians and 
to be surveyed and sold for their benefit under the direction 
of the Commissioner of the General Land Office, at a price 
not less than $1.25 per acre, as other lands are surveyed 
and sold, under such rules and regulations as the Secretary 
of the Interior shall from time to time prescribe. The pro-
ceeds of such sales, as they accrue, after deducting all ex-
penses incident to the proper execution of the trust, shall 
be placed in the Treasury of the United States to the credit 
of said tribe of Indians; and the interest thereon, at the 
rate of 5 per cent per annum, shall be expended annually 
for building houses, purchasing agricultural implements 
and stock animals, and for the employment of a physician 
and mechanics, and for providing such other necessary aid 
as will enable said Indians to commence agricultural pur-
suits under favorable circumstances; Provided, That 25 
per cent of the net proceeds arising from the sale of said 
trust lands, until said percentage shall amount to the sum 
of $80,000, shall be placed to the credit of the school fund 
of said Indians; and the interest thereon, at the rate of 5 
per cent per annum, shall be expended semiannually for 
[fol. 15] the boarding, clothing, and education of the chil-
dren of said tribe. (14 Stat., 687—Kappler's Indian Laws 
and Treaties, Vol. 2, p. 878.) 

Your petitioner, the Osage Nation of Indians, alleges that 
said cession of 30 by 50 mile-strip of land under Article 1, 
of said treaty of 1865, comprised 871,791.11 acres of the 
best land on the Osage Reservation in Kansas that at the 
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time the treaty of 1865 was mac! Government public and 
State school lands in Kansas were sold for not less than 
$1.25 per acre; and that said 871,791.11 acres were sold to 
settlers by the United States for $1.25 per acre, the total 
amount received therefor by the United States being $1,134,-
126.05, and that said lands at the time said treaty was made 
were worth at least from $3,000,000 to $5,000,000. 

Your petitioner, the Osage Nation of Indians, alleges that 
in 1865 they were full-blood blanket Indians, unfamiliar 
with the ways and language of the white people, and were 
classed by the Commissioner of Indian Affairs, at the time 
as, "One of the wild tribes;" that their unwritten language 
embraced not more than four hundred words, and none of 
the tribe was able to read and write the English language. 

Your petitioner, the Osage Nation of Indians, alleges that 
when Article 1 of the treaty of 1865, prepared by Govern-
ment officials, was interpreted to it during the three hours' 
negotiation, it was never informed by the United States 
Treaty Commissioners or the Government interpreter, and 
it never comprehended or understood, or had reason to 
believe (being without counsel or learned advisers to advise 
them) that said Article 1 contained a provision which 
might be construed to deprive it of large sums of money 
arising from the sale of its lands, or that its money was to 
be used for the education and civilization of ALL Indians in 
the United States and for the general policy or purposes 
of the United States apart from your petitioner; that peti-
tioner never knowingly and voluntarily agreed that any 
money derived from the sale of its lands should be used 
[fol. 16] for any purpose other than to educate and civilize 
the members of its own tribes; that that is the interpreta-
tion it always understood and intended the wording of 
Article 1 of said treaty to mean; that it had not been in-
formed or led to believe that the Government had any in-
tention to depart from its long established policy to use 
the money derived from the sale of the lands belonging to 
one tribe of Indians for the support and benefit of that tribe 
only; that petitioner's understanding of the words in Arti-
cle 1 at the time the treaty was negotiated was that the 
money derived from the sale of its lands should be used for 
the education and civilization of the Osage Indian Tribes 
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(Great and Little Osages and all its bands under separate 
chiefs) within the limits of the United States, some of its 
members after the Civil War having migrated to Mexico 
and Canada, and it being the intention of petitioner not to 
take care of or provide for such members unless they re-
turned to the United States; that in the Osage language 
the words "Indian tribes" would refer solely to the tribe 
with which the treaty commissioners were negotiating, and 
in this instance it meant to the Osages, the Great and Little 
Osage Indian Tribes or Nations, made up of all bands of 
Osages that chose to make and maintain their home in the 
United States. 

Your petitioner, the Osage Nation of Indians, alleges that 
there is no precedent in the history of Governmental treaty 
making with the Indians where a similar provision to that 
contained in Article 1, of the treaty of 1865, was inserted 
in any previous or subsequent treaty with an Indian tribe; 
that the reports of the treaty commissioners to the Secre-
tary of the Interior and the report of the Secretary of the 
Interior to the president, and the President's letter of trans-
mittal to the Senate of the United States recommending 
ratification of the treaty of 1865 contained no reference 
to this exceptional treaty provision, or informed the Senate 
that such provision was a departure from long established 
|"fol. 17] practice of the United States in making treaties 
with Indian tribes; that such departure was not made 
known to petitioner at the time of negotiation, and was not 
explained to it; that petitioner never understood or con-
sented voluntarily that its funds should be used " f or the 
education and civilization of Indian tribes residing within 
the limits of the United States," and for the fulfilment of 
the general Indian policy of the United States and to lessen 
appropriations by Congress for other Indians. 

IV. 

Your petitioner, the Osage Nation of Indians, alleges that 
subsequent to the treaty of September 29, 1865, proclaimed 
January 21, 1867, the United States through its treaty com-
missioners, N. G. Taylor, Commissioner of Indian Affairs, 
Col. Thomas Murphy, Col. A. G. Boone, and Major G. C. 
Snow, negotiated and made a treaty with the Great and 
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Little Osage Tribes of Indians, dated May 27, 1868; that 
in the course of the negotiations your petitioner complained 
that it had heard the treaty commissioners making the 
1865 treaty had placed a provision in said treaty which 
petitioner did not understand at the time the treaty was 
made, and which was claimed would deprive it of a large 
sum of money arising from the sale of the lands it had 
ceded to the Government by Article 1, of said treaty; that 
it had understood and intended Article 1 to mean that such 
money was to be used for the education and civilization 
of the Osage tribes of Indians (Great and Little Osages) 
and not for all Indian tribes residing within the United 
States; that thereupon Commissioner Taylor addressed 
the Osages in the following language: 

If the treaties heretofore made were bad your Great 
Father sees it; and if made wrong, as I believe it was in 
1865, part of the business of this council is to make it right, 
[fol. 18] By the treaty by which the 30-mile strip was 
bought it was agreed that the Government should advance 
$300,000 to pay for the same, the interest to be paid to the 
Indians in annuities, $15,000 per year. "What is the basis 
of your annuities today? After the money was invested 
the lands were to be sold, and from the proceeds the Govern-
ment was to be reimbursed. But if the lands should bring 
more than the $300,000, the surplus was to be put in the 
general civilization fund. If there was any wrong done it 
was in taking the Osages money and appropriating it to 
the general civilization of all the Indians. But that is the 
treaty as it abounds, and as long as it remains so will the 
money be expended. But how is that wrong to be righted? 
The same parties who made it must rectify it—the Osages 
and the Government. If you understand the proposed 
treaty, we propose to take this money back and put it into 
the Osage school fund. Some of the speeches object to 
putting it into the school fund. Your Great Father is a 
wise man and thinks that is the best use that could be made 
of it. But this commission can agree with you to take a 
part of it for annuities and part of it for the söhool fund. 
So you see that a new treaty is necessary to fix that up. 
(House Ex-Doc. 310, Pt. 3, 40th Cong., 2nd Sess., page 17.) 
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That Commissioner Taylor on that occasion also said to 
the Great and Little Osages: 

"He, the President, therefore proposes through us, to 
offer you a treaty, the general outlines of which are as 
follows: 

# # • # # # # 

6. Treaty also provides that after reimbursing the three 
hundred thousand dollars advanced for the thirty by fifty 
miles strip of land, for surveying and selling same under 
the treaty of 1865, the balance arising from the sale of said 
lands shall be applied to the Osage school fund, instead of 
going into the general civilization fund, as now provided in 
said treaty." (Idem, page 8.) 
[fol. 19] Your petitioner, the Osage Nation of Indians, 
alleges that the promise made to it by the treaty commis-
sioners on the part of the United States that the mistake 
or wrong of 1865 would be righted, was duly carried out 
by a provision in the treaty of May 27, 1868, as signed as 
follows: 

Art. VIII. If the proceeds of the sale of the lands ceded 
to the United States by the first article of the treatv of 
(proclamed) January 21, 1867, shall exceed the amount of 
purchase money paid therefor by the United States and 
expenses incident to the survey and sale thereof, then the 
remaining proceeds shall be invested for the Osasres in 
United States registered stock, and the interest thereon 
applied semi-anually as other annuities. 

That said treaty of May 27, 1868, was transmitted by 
President Johnson June 13, 1868, to the Senate for ratifi-
cation ; that on July 13, 1868, the Senate Committee on In-
dian Affairs reported said treaty including said Article 
VIII, favorably to the Senate; that on account of opposi-
tion to the ratification of said treaty by the State of Kan-
sas and others on the ground that under the terms of the 
said treaty it was provided the Osage lands ceded should 
be given over to a railroad corporation, President Grant, 
on February 4, 1870, withdrew said treaty from the Sen-

3 — 5 9 1 
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ate for tlie reason that "the policy of comparatively recent 
origin of selling Indian lands to corporations" was deemed 
"contrary to public policy and inconsistent with Justice to 
the Indian tribes;" that "the price was inadequate." 

That subsequently, to wit: July 15, 1870 (16 Stat. 363), 
Congress passed an amendment to the Indian Appropria-
tion Act providing that the balance of the lands belonging 
to the Great and Little Osage Indians in Kansas, and 
which the unratified treaty of 1868 had attempted to dis-
pose of to railroad corporations, be sold to settlers at $1.25 
per acre, and the proceeds, less expenses of survey and sale, 
[fol. 20] placed to their credit in the Treasury of "the United 
States. 

That the mistake or wrong inflicted upon the Osage In-
dians by Article 1, of the treaty of 1865, was acknowledged 
by the Government of the United States through the then 
Commissioner of Indian Affairs, Mr. Taylor, speaking for 
the President, to the Great and Little Osages in 1868, and 
a promise made the Osages to rectify such mistake or 
wrong; that such mistake or wrong was duly corrected by 
the 8th Article of the treaty of 1868 between the United 
States and the Great and Little Osages; that the then Pres-
ident approved said treaty by transmitting same to the Sen-
ate for ratification; that the Senate Committee on Indian 
Affairs favorably reported said treaty to the Senate for 
ratification; that for reasons of public policy concerning 
other provisions, namely, the railroads, contained in said 
treaty, the treaty was withdrawn from the Senate by a sub-
sequent President. 

Your petitioner, the Osage Nation of Indians, alleges that 
as soon as it learned that, by the interpretation of Article 1, 
of the treaty of 1865, by the officials of the United States, 
money derived from the sale of its lands under the treaty of 
1865 was being used to educate and civilize all Indians in 
the United States, it at once protested to the United States 
Indian Agent, and in 1876 and 1877, Cyrus Beede, said 
agent, communicated said protest to the Government, as fol-
lows : 

"They have done so on short allowance, in the hope 
that relief would come with the opening of the present 
fiscal year, and they can not understand why the Gov-
ernment should fail to respond to their earnest petition 

and appropriate from their own invested funds already 
accumulated in the United States Treasury a sum to ad-
vance them in civilization and subsist them in their tran-
sition state from barbarism to self-support. They appealed 
to Congress for this aid, informing the department, through 
their agent, of their necessities; the impossibility to live 
even with the hunt, unless aided for the time being; of 
[fol. 21] their utter failure in last winter's attempt for 
buffalo, and thus their absolute dependence; and of their 
crowning misfortune, by an almost unprecedented flood, in 
the latter part of sixth month last, carrying away their 
fences and destroying by far the greater part of the crops 
raised by and for many members of the tribe; which appeal 
and representations having been seconded by thyself, the 
commissioner, and the department, it Avas confidently sup-
posed would have carried force sufficient to Congress to 
have obtained the needed relief. The Indians are—they 
must be— discouraged at this failure. They ask nothing 
gratuitously at the hands of the Government. They only 
ask a portion of their own, made necessary by an exten-
sion of time granted by Congress to settlers on their lands 
in Kansas in which to pay for the same; and it should be 
remembered that this extension was granted without con-
sultation with or consent of the Osages, and had these 
lands been promptly paid for, as represented by the com-
missioners treating for them they would be, their annual 
interest on the proceeds of the same would have been suffi-
cient for their necessities. The Osages as yet are, most of 
them, wild, blanket Indians, far from civilized. (Kept. 
Comr. In. Affrs., 1876, p. 55.) 

Dissatisfaction exists among the Osages on account of 
a provision in their treaty with the Government, made in 
1865, wherein it was provided that certain proceeds of the 
sale of a part of their reservation be applied to the civiliza-
tion of Indian tribes throughout the United States without 
distinction. LTpon careful inquiry I find no member of the 
tribe who claims to have understood the interpretation as 
given in the treaty; all claim to have accepted this provision 
to apply exclusively to beneficial purposes for the Osages, 
and my knowledge of the nature, character, and wants of 
Indians, especially the Osages, their extreme poverty at 
the time, and absolute need of all their available means for 
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their own support, leads me to conclude that they were 
overreached ; that they did not understandingly make this 
arge contribution, aggregating many thousand dollars, to 

the support of other wards of the Government ; but be this 

7 I if T 7 \ ° f t h e S U m r e a l i z e d f r o m s a i d Provisions not a dollar has been reappropriated for the benefit of 
these forced contributors, while the language of the treaty 
questionable as it seems, really does embrace the Osages 
m common with other tribes, as recipients thereof." ( W 
Comr. In. Affrs., 1877, p. 94.) K V 

f w ° w r Ü t i 0 n e r ' t h e 0 s a ^ e N a t i o n o f Indians, alleges 
that latches cannot be imputed to it, in that it at all times 
subsequently continued to protest uniformly that the inter-
pretation placed upon Article 1 of the treaty of 1865 by the 
United States was contrary to its intention or understand-
ing at the time said treaty was made, and that it continued 
to make persistent efforts to have the acknowledged mistake 
or wrong of Article 1 of said treaty corrected; that in 187? 
it employed Charles Ewing and in 1885 it employed Gov-

t h T l t l ' T 1 ° T t f a t t o r a e ^ the approval of he Secretary of the Interior, as provided by law, to attempt 
fiedZlZt " ° r y . ! ° n g ° f t h e t r e a t ^ o f recti-hed that m 190o your petitioner insisted upon the insertion 
m the agreement made by the Osage Nation of Indians with 
the Government officials negotiating with it for the allot-
ment of its lands in Oklahoma in severalty (which resulted 
m the Act approved June 28, 1906-34 Stat. 539-3 Kappler 
2o2) of a provision to right the mistake or wrong of the' 
^ l f 6 % h l l \ 011 ° b j e c t i 0 n ° f t h e t h e n Secreta£ of the 
Interior, Mr Hitchcock, to such provision being inserted in 
an allotment act, said provision was eliminated against the 

1 9 0 8 e l ° . l P e t , l t i 0 n e r ; t h a t 7 0 U r P e t i t i 0 n e r thereupon, in 1908, employed present counsel with the approval of the 
Secretary of the Interior, and thereafter^continued its 
efforts, both by the tribe and by its counsel, to h^ve the 
mistake or wrong m the treaty of 1865 corrected and rem 
edied by seeking legislation of Congress, until Congress 

1 9 2 1 Passe<* the present jurisdictional act. 
[fol. 23] y 

Your petitioner, the Osage Nation of Indians, alleges that 
it received no adequate consideration from the United 
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States of America for the cession by it under Article 1, of 
the treaty of 1865, of the 30-by-50-mile strip, comprising 
871,791.11 acres belonging to it, in that the United States 
required of petitioner reimbursement out of the proceeds of 
sales to settlers of said ceded lands of the sum of $300,000 
placed to petitioner's credit in the Treasury of the United 
States upon which five per cent interest was paid in annui-
ties to your petitioner, so that the United States, though 
trustee for petitioner, acquired its lands for nothing; that 
said $300,000 together with the sum of $60,416.14, the cost 
of the survey and expenses of sale of the land to settlers 
and other incidental expenses, were on December 28, 1872, 
taken out of the gross sum received from the sales of lands 
to settlers to reimburse the United States for its expendi-
tures and advancement; that such reimbursement was a 
discharge in full by the Osages to the United States of 
all obligations under said treaty; that it was at the so-
licitation and in the interest of the United States that said 
lands were ceded; that the payment to each member of the 
Great and Little Osage Tribes of less than $5.00 per annum 
in annuities arising from this cession were wholly inade-
quate for their support, education and civilization; that at 
that time the Great and Little Osages were not in a financial 
condition to permit them to become philanthropists in the 
education and civilization of All the Indians in the United 
States by agreeing, as they are alleged to have done, and 
as Article 1, of the treaty of 1865 was interpreted and con-
strued by the officials of the United States, against the pro-
test of petitioner, that the money derived from the sale of 
their lands in Kansas could be used for the benefit of In-
dians other than the Osages, and in fact none of it was used 
[fol. 24] for the education and civilization of Osage In-
dians, but so far as petitioner has been able to ascertain 
was used and expended solely for Indians other than 
Osages. 

VI 

Your petitioner, the Osage Nation of Indians, alleges 
that relying upon the fidelity, sense of justice and fair-
dealing of the United States of America, its guardian, in 
dealing with Indians, its wards, and the promises made to 
petitioner by the United States that for its loyalty and ser-
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vices to the Government, petitioner would be liberally dealt 
with and not discriminated against in any particular in any 
treaty negotiations which may be had with other tribes of 
Indians occupying similar relations to that of your peti-
tioner to the Government, it entered upon negotiations of 
the treaty of September 29, 1865, to cede to the United 
States a 30 by 50 mile strip, comprising 871,791.11 acres of 
the best lands in its reservation in Kansas, with the under-
standing on its part that said lands should be sold for its 
sole benefit that $300,000 should be credited to petitioner as 
an advance payment to be reimburesd to the United States 
from the proceeds arising from the sale of the said 871,-
791.11 acres so ceded, together with expenses of survey 
and costs of selling same, and that the balance of said pro-
ceeds should be used for the education and civilization of 
the Great and Little Osage tribes and bands residing within 
the limits of the United States; that the United States 
failed to observe and perform the stipulation contained in 
Article 1, of said treaty as understood and intended by pe-
titioner, and did not expend and use the balance of the pro-
ceeds from said sale for the education and civilization of 
the Great and Little Osage Indian tribes and bands in the 
United States, but on the contrary and against the protest 
of petitioner did use and expend said balance of proceeds 
for the education and civilization of all Indian tribes in the 
[fol. 25] United States, to the great loss and damage of 
your petitioner, the Osage Nation of Indians. 

VII. 

Your petitioner, the Osage Nation of Indians, alleges that 
it has never had an accounting between itself and its trustee 
and guardian, the United States of America, under the stip-
ulations of the treaty of September 29, 1865, aforesaid, al-
though petitioner frequently demanded of defendant as its 
trustee and guardian to furnish it a statement of all re-
ceipts and expenditures on account of the moneys agreed to 
be paid it by the United States, and on account of the 
moneys arising- from the sales of its lands and improve-
ments under the provisions of said treaty of 1865 aforesaid, 
but has been unable to procure such a statement or account-
ing. Wherefore, petitioner is unable at this time without 
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the aid of this court, by reason of the fact that the defend-
ant has the exclusive custody and control of all moneys, 
books, records and accounts in which petitioner is inter-
ested, to state a true account between the Osage Nation of 
Indians and the United States of America on account of 
moneys arising from the sales of its lands and improve-
ments agreed to be paid by the United States under the 
treaty of 1865 aforesaid, and petitioner asks that such an 
account be stated by this court and the defendant adjudged 
indebted to petitioner for such sums with interest at the 
rae of five per cent per annum as a just and true account-
ing may develop to be justly due and owing to petitioner. 

Wherefore and by reason of the premises aforesaid 
the Osage Nation of Indians sues the United States of 
America for an accounting, and that this court may render 
judgment in favor of petitioner against the defendant in 
such sums as upon a full and final accounting shall be found 
due the Osage Nation of Indians by the United States of 
America, with interest thereon at the rate of five per cent 
[fol. 26] per annum, and also requests a finding and judg-
ment of this court with respect to the fees to be paid their 
attorneys herein, as provided in the jurisdictional act. 

The Osage Nation of Indians, Petitioner, By its At-
torney, Charles J. Kapper. Chas. H. Merillat, T. 
J. Leahy, Of Counsel. 

D I S T R I C T OF C O L U M B I A , S S : 

Charles J. Kappler, being first duly sworn on oath de-
poses and says: That he is one of the attorneys for the 
Osage Nation of Indians, being employed under a contract 
between the Osage Nation of Indians and Charles J. Kap-
pler, Charles H. Merillat, and T. J. Leahy, which contract 
has been duly approved by the Secretary of the Interior 
and the Commissioner of Indian Affairs, as provided by 
law; that affiant has read the foregoing Petition by the 
Osage Nation of Indians by its attorney, Charles J. Kap-
pler, subscribed, setting forth the claim of the Osage Na-
tion of Indians against the United States, and that after 
investigation and upon information and belief, affiant be-
lieves all facts stated in the foregoing Petition to be true 
upon the best of his knowledge, information and belief. 

Charles J. Kappler. 
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Subscribed and sworn to before me, a Notary Public, in 
and for the district aforesaid, this 14th day of March, 1922. 

Gertrude B. Spalding, Notary Public. 

[ f o l . 2 7 ] I I . GENERAL T R A V E R S E — F i l e d M a y 1 5 , 1 9 2 2 

No demurrer, plea, answer, counterclaim, set-off, claim 
of damages, demand, or defense in the premises, having 
been entered on the part of the defendant, a general 
traverse is entered as provided by Rule 34. 

I I I . A R G U M E N T A N D S U B M I S S I O N 

On February 27, 1928, this case was argued and submit-
ted on merits by Mr. Charles Merillat, for plaintiff, and by 
George T. Stormont, for defendant. 

[fol. 28] IV. Special Findings of Fact, Conclusion of Law, 
and Opinion of the Court by Graham, J.—Filed May 28, 
1928. 

This case having been heard by the Court of Claims 
upon the evidence, the court makes the following 

S P E C I A L F I N D I N G OP F A C T 

I 

This suit is brought under the special jurisdictional act 
approved February 6, 1921 (41 Stat. 1097), which provides 
as follows: 

"That the claim of the Osage Tribe of Indians against 
the United States for moneys due, arising out of the sale of 
Osage lands under the treaty of September 29, 1865, pro-
claimed January 21, 1867 (Fourteenth Statutes at Large, 
page 687), shall be submitted to the Court of Claims, with 
the right of appeal to the Supreme Court of the United 
States by either party, for the amount due or claimed to 
be due said tribe from the United States for the misap-
propriation of any of the funds of the said tribe, or for the 
failure of the United States to pay the tribe any money due 
under said treaty; and jurisdiction is hereby conferred 
upon the Court of Claims to hear and determine, as right 
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and justice may require, and as upon a full and fair ar-
bitration, the claim of said tribe against the United States, 
notwithstanding lapse of time or statutes of limitation, 
and also any legal or equitable defense, set-off, or counter-
claim, including gratuities which the United States may 
have against said Osage Tribe, and to enter judgment 
thereon: Provided, That if it be found that the United 
States Government has wrongfully appropriated any part 
or parcel of the lands or the funds of said Osage Tribe of 
Indians, judgment for damages in respect thereto, if any, 
shall be confined to the value of the land, or the amount 
of funds, at the time of said appropriation, together with 
interest at the rate of 5 per centum per annum thereon 
to the date of the decree of the Court of Claims rendered 
in respect thereto, less any legal or equitable set-offs or 
counterclaims, including gratuites, which the United States 
Government may have against the said Osage Tribe of 
Indians. The judgment of the Court of Claims in this 
matter rendered, when satisfied, shall annul and cancel all 
claims and title of said Osage Tribe in and to said lands 
and funds, as well as all other matters and things adjudi-
[fol. 29] cated and authorized to be adjudicated by the 
Court of Claims, as herein provided. Such action in the 
Court of Claims shall be presented by a single petition, to 
be filed within two years after the passage of this act, mak-
ing the United States party defendant, and shall set forth 
all the facts on which the Osage Tribe of Indians bases its 
claim for recovery; and the said petition may be verified by 
the authorized attorney or attorneys of the tribe, employed 
under contract approved by the Commissioner of Indian 
Affairs and the Secretary of the Interior, as provided by 
law, upon information or belief as to the existence of such 
facts, and no other statements or verifications shall be 
necessary. Official letters, papers, reports, and public rec-
ords, or certified copies thereof, may be used as evidence. 
Whatever moneys may be found to be due the tribe under 
the provisions of this act, less attorney's fees, shall be 
segregated and placed to the credit of the individual In-
dians: Provided further, That the Court of Claims shall 
decree such fees as the court shall find to be reasonable to 
be paid to the attorney or attorneys employed by the tribe, 
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and in no ease shall such fees exceed the amount stipulated 
in the approved contract nor amount to more than 10 per 
centum of the amount and value of the judgment recorded 
in said cause." 

II 

The treaty of September 29, 1865, 14 Stat. 687, referred 
to in the act of February 6,1921, between the Osage Indians 
and the United States, and out of which this claim arises, 
is as follows: 

"Article I. The tribe of the Great and Little Osage In-
dians, having now more lands than are necessary for their 
occupation, and all payments from the government to them 
under former treaties having ceased, leaving them greatly 
impoverished, and being desirous of improving their con-
dition by disposing of their surplus lands, do hereby grant 
and sell to the United States the lands contained within 
the following boundaries, that is to say: beginning at the 
southeast corner of their present reservation, and running 
thence north with the eastern boundary thereof fifty miles 
to the northeast corner; thence west with the northern line 
thirty miles; thence south fifty miles, to the southern bound-
ary of said reservation; and thence east with said southern 
boundary to the place of beginning: Provided, That the 
western boundary of said land herein ceded shall not extend 
further westward than upon a line commencing at a point 
on the southern boundary of said Osage country one mile 
east of the place where the Verdigris river crosses the 
southern boundary of the State of Kansas. And, in consid-
eration of the grant and sale of them of the above-described 
lands, the United States agree to pay the sum of three hun-
dred thousand dollars, which sum shall be placed to the 
credit of said tribe of Indians in the treasury of the United 
States, and interest thereon at the rate of five per centum 
per annum shall be paid to said tribes semiannually, in 
money, clothing, provisions, or such articles of utility as 
the Secretary of the Interior may from time to time direct. 
Said lands shall be surveyed and sold, under the direction 
of the Secretary of the Interior on the most advan-
tageous terms, for cash, as public lands are surveyed and 
sold under existing laws, including any act granting lands 
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[fol. 30] to the State of Kansas in aid of the construction of 
a railroad through said lands, but no preemption claim or 
homestead settlement shall be recognized: and after reim-
bursing the United States the cost of said survey and sale, 
and the said sum of three hundred thousand dollars placed 
to the credit of said Indians, the remaining proceeds of 
sales shall be placed in the treasury of the United States to 
the credit of the 'civilization fund,' to be used, under the 
direction of the Secretary of the Interior, for the education 
and civilization of Indian tribes residing within the limits 
of the United States. 

"Article II. The said tribe of Indians also hereby cede 
to the United States a tract of land twenty miles in width 
from north to south, off the north side of the remainder of 
their present reservation, and extending its entire length 
from east to west; which land is to be held in trust for said 
Indians, and to be surveyed and sold for their benefit under 
the direction of the commissioner of the general land office, 
at a price not less than one dollar and twenty-five cents 
per acre, as other lands are surveyed and sold under such 
rules and regulations as the Secretary of the Interior shall 
from time to time prescribe. The proceeds of such sales, 
as they accrue, after deducting all expenses incident to the 
proper execution of the trust, shall be placed in the Treas-
ury of the United States to the credit of said tribe of In-
dians ; and the interest thereon, at the rate of five per cen-
tum per annum, shall be expended annually for building 
houses, purchasing agricultural implements and stock 
animals, and for the employment of a physician and me-
chanics, and for providing such other necessary aid as will 
enable said Indians to commence agricultural pursuits un-
der favorable circumstances: Provided, That twenty-five 
per centum of the net proceeds arising from the sale of said 
trust lands, until said percentage shall amount to the sum 
of eighty thousand dollars, shall be placed to the credit of 
the school fund of said Indians; and the interest thereon, 
at the rate of five per centum per annum, shall be expended 
semiannually for the boarding, clothing, and education of 
the children of said tribe. 

"Article III. The Osage Indians, being sensible of the 
great benefits they have received from the Catholic mission, 
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situate in that portion of their reservation herein granted 
and sold to the United States, do hereby stipulate that one 
section of said land, to be selected by the commissioner of 
Indian affairs so as to include the improvements of said 
mission, shall be granted in fee simple to John Schoen-
maker, in trust, for the use and benefit of the society sus-
taining said mission, with the privilege to said Schoen-
maker, on the payment of one dollar and twenty-five cents 
per acre, of selecting and purchasing two sections of land 
adjoining the section above granted; the said selection to 
be held in trust for said society, and to be selected in legal 
subdivisions of surveys, and subject to the approval of 
the Secretary of the Interior. 

Article IV. All loyal persons, being heads of families 
and citizens of the United States, or members of any tribe 
at peace with the United States, having made settlements 
and improvements as provided by the preemption laws of 
the United States, and now residing on the lands provided 
to be sold by the United States, in trust for said tribe, as 
well as upon the said lands herein granted and sold to the 
United States, shall have the privilege, at any time within 
[fol. 31] one year after the ratification of this treaty, of 
buying a quarter section each, at one dollar and twenty-five 
cents per acre; such quarter section to be selected accord-
ing to the legal subdivision of surveys, and to include, as 
far as practicable, the improvements of the settler. 

. "Article V. The Osages being desirous of paying their 
just debts to James N. Coffey and A. B. Canville, for ad-
vances in provisions, clothing, and other necessaries of life 
hereby agree that the superintendent of Indian affairs for 
the southern superintendency and the agent of the tribe 
shall examine all claims against said tribe, and submit the 
same to the tribe for approval or disapproval, and report 
the same to the Secretary of the Interior, with the proofs 
m each case, for his concurrence or rejection; and the Sec-
retary may issue to the claimants scrip for the claims thus 
allowed, which shall be receivable as cash in payment for 
any of the lands sold in trust for said tribe: Provided 
Ihe aggregate amount thus allowed by the Secretary of 
the Interior shall not exceed five thousand dollars 

13 

" Article VI. In consideration of the long and faithful 
services rendered by Charles Mograin, one of the principal 
chiefs of the Great Osages, to the people, and in considera-
tion of improvements made and owned by him on the land 
by this treaty sold to the United States, and in lieu of the 
provision made in article fourteen for the half-breed In-
dians, the heirs of the said Charles Mograin, dec [ease] d, 
may select one section of land, including his improvements, 
from the north half of said land, subject to the approval 
of the Secretary of the Interior, and upon his approval of 
such selection it shall be patented to the heirs of the said 
Mograin, dec [ease] d, in fee-simple. 

"Article VII. It is agreed between the parties hereto 
that the sum of five hundred dollars shall be set apart each 
year from the moneys of said tribe and paid by the agent 
to the chiefs. 

"Article VIII. The Osage Indians being anxious that a 
school should be established in their new home, at their 
request it is agreed and provided that John Schoenmaker 
may select one section of land within their diminished res-
ervation, and upon the approval of such selection by the 
Secretary of the Interior, such section of land shall be set 
apart to the said Schoenmaker and his successors, upon con-
dition that the same shall be used, improved, and occupied 
for the support and education of the children of said In-
dians during the occupancy of said reservation by said 
tribe: Provided, That said lands shall not be patented, and 
upon the discontinuance of said school shall revert to said 
tribe and to the United States as other Indian lands. 

"Article IX. It is further agreed that, in consideration 
of the services of Darius Rogers to the Osage Indians, a 
patent shall be issued to him for one hundred and sixty 
acres of land, to include his mill and improvements, on 
paying one dollar and twenty-five cents per acre; and said 
Rogers shall also have the privilege of purchasing, at the 
rate of one dollar and twenty-five cents per acre, one quar-
ter section of land adjoining the tract above mentioned, 
which shall be patented to him in like manner; said lands 
to be selected subject to the approval of the Secretary of 
the Interior. 
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"Article X. The Osages acknowledge their dependence 
on the government of the United States, and invoke its 
protection and care; they desire peace, and promise to ab-
stain from war, and commit 110 depredations on either 
[fol. 32] citizens or Indians; and they further agree to use 
their best efforts to suppress the introduction and use of 
ardent spirits in their country. 

"Article XI. It is agreed that all roads and highways 
laid out by the State or general government shall have right 
of way through the remaining lands of said Indians, on the 
same terms as are provided by law when made through 
lands of citizens of the United States; and railroad com-
panies, when the lines of their roads necessarily pass 
through the lands of said Indians, shall have right of way 
upon the pavment of fair compensation therefor. 

"Article XII. Within six months after the ratification 
of this treaty the Osage Indians shall remove from the lands 
sold and ceded in trust, and settle upon their diminished 
reservation. 

"Article XIII. The Osage Indians having no annuities 
from which it is possible for them to pay any of the ex-
penses of carrying this treaty into effect, it is agreed that, 
the United States shall appropriate twenty thousand dol-
lars, or so much thereof as may be necessary, for the pur-
pose of defraying the expense of survey and sale of the 
lands hereby ceded in trust, which amount so expended 
shall be reimbursed to the treasury of the United States 
from the proceeds of the first sales of said lands. 

"Article XIV. The half-breeds of the Osage tribe of In-
dians, not to exceed twenty-five in number, who have im-
provements on the north half of the lands sold to the United 
States, shall have a patent issued to them, in fee-simple, 
for eighty acres each, to include, as far as practicable, their 
improvements, said half-breeds to be designated by the 
chiefs and headmen of the tribe; and the heirs of Joseph 
Swiss, a half-breed, and a former interpreter of said tribe, 
shall, in lieu of the above provision, receive a title, in fee-
simple, to a half-section of land, including his house and 
improvements, if practicable, and also to a half-section of 
trust land; all of said lands to be selected by the parties, 
subject to the approval of the Secretary of the Interior. 
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"Article XV. It is also agreed by the United States that 
said Osage Indians may unite with any tribe of Indians at 
peace with the United States, residing in said Indian terri-
tory, and thence afterwards receive an equitable proportion, 
according to their numbers, of all moneys, annuities, or 
property payable by the United States to said Indian tribe 
with which the agreement may be made; and in turn grant-
ing to said Indians, in proportion to their numbers, an 
equitable proportion of all moneys, annuities, and property 
payable by the United States to said Osages. 

"Article XVI. It is also agreed by said contracting par-
ties, that if said Indians should agree to remove from the 
State of Kansas, and settle 011 lands to be provided for 
them by the United States in the Indian territory 011 such 
terms as may be agreed on between the United States and 
the Indian tribes now residing in said territory or any of 
them, then the diminished reservation shall be disposed of 
by the United States in the same manner and for the same 
purposes as hereinbefore provided in relation to said trust 
lands, except that fifty per cent of the proceeds of the sale 
of said diminished reserve may be used by the United States 
in the purchase of lands for a suitable home for said In-
dians in said Indian territory. 
[fol. 33] "Article XVII. Should the Senate reject or 
amend any of the above articles, such rejection or amend-
ment shall not affect the other provisions of this treaty, 
but the same shall go into effect when ratified by the Senate 
and approved by the President." 

III 
The chiefs signing the treaty were all full-blood blanket 

Indians, none of them understood or could read, write, or 
speak the English language, and all affixed their signatures 
by the mark. The same is true of all the other Indians 
who affixed their signatures after those of the chiefs, and 
who were of lesser rank, with the exception of one brave at 
Fort Smith who understood and could speak English. 

IV 
The treaty negotiations were conducted at Fort Smith, 

Arkansas, with the Southern Osages, through an interpreter 



3 2 

by the name of L. P. Chouteau, a half-breed Osage, and with 
the Northern Osage Indians at Canville trading post, Kan-
sas, through an interpreter, one Alexander Beyett, also a 
half-breed Osage. The qualifications of these two men as 
interpreters of a treaty like the one here in dispute do not 
sufficiently appear. The time consumed at Fort Smith in 
council upon the provisions of the treaty can not be ascer-
tained. At Canville trading post the treaty was negotiated 
and signed in three hours. 

The record does not disclose any facts as to the negotia-
tions preliminary to the signing of the treaty affecting the 
matters of price to be paid and of acreage and location of 
the property to be conveyed, nor who represented the Gov-
ernment in these preliminary matters, nor who represented 
the Indians. 

V 
At the time of making the treaty of 1865 the Osages were 

practically all full-blood blanket Indians, who could not 
read, write, or understand the English language, and had 
had little contact with the whites, and that principally as 
to the* simple affairs of life, such as bartering skins for 
supplies. Some education of the younger generation was 
being undertaken in a mission school. There were few 
mixed bloods among the Osages in 1865. The tribe was 
very poor. Its members lived mostly by the chase, and 
animals of the chase were rapidly disappearing. The af-
fairs of the Osages were in the hands of the full-bloods, who 
held all positions of leadership, and it was with the full-
bloods the treaty negotiations were conducted. 

VI 
The Osage language comprises a very few root words 

but which with derivations make upward of a thousand 
words. It does not have a word equivalent to "civilization'' 
or one equivalent to " fund," but these words can be ex-
plained in Osage so that "civilization fund" can be fairly 
understood. To describe "Indian tribes," meaning other 
[fol. 34] tribes as well as the Osag*e, it is necessarv to 
enumerate the specific tribes known to the Osages, or'else 
to designate the Osages and use a word signifying "other 
than," or foreign, which in the Osage language are words 
of insult. 
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At the time the treaty was negotiated the Osages were 
hostle to certain other tribes, among whom were the Paw-
nees, Cheyennes, and Cherokees. They would not know-
ingly have agreed to the application of any of their funds 
to the benefit of such hostile tribes or of any tribe other than 
their own. They interpreted the words "Indian tribes," as 
they appear in Article I of the said treaty of September 29, 
1865, to mean the tribe of the Great and Little Osage In-
dians to the exclusion of all other Indian tribes, and used 
the said words therein with that exclusive meaning. 

VII 
The "civilization fund," created by Article I of the said 

treaty, did not come into existence until the year 1873, at 
which time the first moneys came into the Treasury of the 
United States from the sale of Osage lands. There is no 
other instance where the United States has applied the 
proceeds of sale of lands of one tribe to the benefit of 
another. 

VIII 
The Osage Nation as a body had been loyal to the United 

States in the Civil War and had furnished 244 warriors to 
the Union armies. Shortly before the treaty of 1865 was 
made with said nation, the treaty commissioners informed 
a large gathering of Indian tribes living in the Southwest 
that the Civil War having closed, the United States in-
tended to make new treaties with the Indian tribes gen-
erally. That as to those who had sided with the Con-
federacy it would be lenient, but would require certain 
conditions of them; but as to those who had been loyal 
the United States intended to recognize their loyalty in a 
signal manner in the new treaties. The United States rec-
ognized the Osage Nation as a body as loyal, though a few 
bands had left the body of the nation and joined the Con-
federacy. 

IX 
Receipts of moneys from the sale of lands to settlers un-

der the treaty of 1865 were slow in coming into the Treas-
ury. The Osages at this time were in want, and official re-
ports made in the seventies by their agents show that they 
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all, full bloods and half-breeds, believed the United States 
would give them the proceeds of the "civilization fund" or 
interest on it, and waited looking forward to relief. There 
was great dissatisfaction among them when they learned 
in 1876 that the "civilization fund" was being used for the 
benefit of Indians other than Osages. They protested to 
their agent, Cyrus Beede, who wrote the Government as 
follows: 

"Dissatisfaction exists among the Osages on account of 
a provision in their treaty with the Government, made in 
1865, wherein it was provided that certain proceeds of the 
sale of a part of their reservation be applied to the civiliza-
tion of Indian tribes throughout the United States without 
[fol. 35] distinction. Upon careful inquiry I find no mem-
ber of the tribe who claims to have understood the interpre-
tation as given in the treaty; all claim to have accepted this 
provision to apply exclusively to beneficial purposes for 
the Osages, and my knowledge of the nature, character, and 
wants of Indians, especially the Osages, their extreme pov-
erty at the time, and absolute need of all their available 
means for their own support, leads me to conclude that 
they were overreached; that they did not understanding^ 
make this large contribution, aggregating many thousand 
dollars, to the support of other wards of the Government." 

From that time on the Osages have steadfastly com-
plained and protested against the interpretation given the 
treaty and employed counsel to aid them. In a number of 
Congresses bills passed one House of Congress or were 
reported favorably by committees for their relief, but it 
was not until the present jurisdictional act that a measure 
was enacted into law. The jurisdictional act was passed 
after the claim had been fully investigated in committee, 
witnesses examined, and its nature and occasion fully made 
known. 

X 
The net amount realized from the sale of lands under 

Article I of the treaty of 1865 and turned into the "civil-
ization fund" as therein provided was $776,931.58. Of this 
sum the only amount expended for the benefit of Osage 
Indians was the sum of $189.55 for seeds in 1880. The major 
portion, $776,493.25, was used for the benefit of Indians 
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scattered throughout the United States and not of any one 
tribe. The balance remaining in the fund after such ex-
penditures was $248.78, and this was covered into the sur-
plus fund of the Treasury April 18, 1911, in compliance 
with the act of March 3, 1911, 36 Stat. 1062, and the account 
closed. 

X I 
Counterclaims and set-offs 

1. By article 5 of the treaty of November 10, 1808 (7 
Stat. 107), the United States in consideration of the cession 
of lands therein made agreed to deliver annually to the 
Osage Nation at Fire Prairie or at St. Louis, merchandise 
to the value of $1,500. By article 7 of the treaty of June 2, 
1825, proclaimed December 30, 1825 (7 Stat. 240), the Osage 
Nation released the United States from the obligation to 
deliver merchandise at Fire Prairie. The United States 
continued to pay to the Osage Nation yearly for thirteen 
years thereafter the annuity of $1,500, or a total of $19,-
500.00. 

2. By article 8 of the treaty of June 2, 1825, the United 
States agreed to pay to the Delawares $1,000 in full satis-
faction of all their claims and demands against the Osages. 
The amount paid by the United States under this article 
of the treaty was $1,150.00, an excess of $150.00. 

3. By article 4 of the treaty of November 10, 1808, article 
2 of the treaty of September 25, 1818 (7 Stat. 183), and 
article 9 of the treaty of June 2, 1825, the United States 
agreed to pay for property stolen or destroyed by the 
Osages, provided the sums to be paid by the United States 
[fol. 36] thereunder did not exceed, respectively, the sums 
of $5,000, $4,000, and $5,000. Under these treaty stipula-
tions the United States actually paid a total of $15,963.42, 
an excess over the amounts stipulated of $1,963.42. 

4. By article 3 of the treaty of June 2, 1925, it was pro-
vided that whenever the annuity therein stipulated "or any 
part thereof, shall be paid in merchandize, the same is to 
be delivered to them at the first cost of the goods at St. 
Louis, free of transportation." During the period that 
this treaty was in effect, to wit, from January 1, 1826, to 
December 31, 1839, the United States expended in charges 
for "express and transportation" of annuity goods the 
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sum of $14,398.22. The excess cost of transporting these 
goods, or any part of them, through to the Osage Nation, 
over the cost of delivering them at St. Louis, is not proved. 

5. By article 2d of the treaty of January 11,1839 (7 Stat. 
576), the United States agreed to pay the Osage an annuity 
of $20,000 for 20 years, $12,000 in money and $8,000 in 
goods, stocks, provisions, or money, as the President might 
direct, a total obligation of $400,000. The United States 
actually paid the Osages as in fulfillment of this obligation 
$238,935.63 in cash and $198,665.84 in goods, a total of $437,-
601.47. It does not appear that the United States was not 
otherwise obligated, by treaty or other agreement, to pay 
the excess of $37,601.47. 

6. From April 28, 1810, to June 30, 1922, the United 
States, although under no treaty obligations so to do, ex-
pended the following amounts for the purposes indicated. 
That the Osage Tribe of Indians received benefit from these 
expenditures and to what extent, does not satisfactorily 
appear: 
Presents $16,002.67 
Provisions 20,316 55 
Medical and hospital supplies, medical attention, 

vaccination 1,596.59 
Burial of Indians 115.00 
Delegations to Washington or elsewhere 6,626 93 
Pay of Indian agents and subagents 55,312 10 
Pay of interpreters 28,325.13 
Pay of miscellaneous agency employees 3,517 54 
Agency building and repairs 11,191.44 
Miscellaneous agency expenses 11,702.18 
Education 48,845.73 
Pay of Indian police 18,682 64 
Pay of farmers 4,286.32 
Agricultural aid 1,913 71 
Livestock 1,849 20 
Feed for livestock 114.58 
Fuel 40 00 
Advertising, insurance and transportation 42,692 64 
Losses reimbursed under act of March 3, 1877 

(19 Stat, 292), and act of March 3, 1885 (23 
Stat. 464) 5,000.00 

Total 278,130.95 
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7. On July 1,1874, by order of the President, the Kansas 
or Kaw Indians were attached to the Osage Agency. On 
July 1, 1904, they were placed under a separate agency. 
During this period certain expenditures were made by the 
United States, the benefit of which, if any inured to them, 
inured to the Osage and Kaws jointly. The accounts and 
claims settlements of these joint expenditures fail to to 
show the amounts chargeable to the Osages. 
[fol. 37] 8. During the period from November 1, 1879, to 
September 1, 1918, the United States supported, main-
tained, and operated a nonreservation Indian school at 
Carlisle, Pennsylvania. During the peroid of the school's 
existence the United States supported and educated Osage 
Indian children therein at a cost to it of $76,139.45. 

9. The United States supports, maintains and operates 
nonreservation Indian schools at Chilocco, Oklahoma, at 
Genoa, Nebraska, and at Lawrence, Kansas. Up to and 
including June 30, 1925, the United States has educated 
and supported Osage Indian children therein at a total 
cost to it of $122,312.89. 

CONCLUSIONS o r L A W 

Upon the foregoing special findings of fact, which are 
made part of the judgment herein, the court decides as a 
conclusion of law that the plaintiff is not entitled to re-
cover, and its petition is therefore dismissed. 

Judgment is rendered against plaintiff for the cost of 
printing the record in this cause, the amount thereof to be 
entered by the clerk and collected by him. 

Defendant's counterclaims are disallowed and dismissed. 

O P I N I O N 

G R A H A M , Judge, delivered the opinion of court: 
This suit rests upon a special act of Congress dated 

February 6, 1921, 41 Stat. 1097, submitting to this court 
the claim of the Osage Tribe of Indians against the United 
States for moneys due and arising out of the sale of Osage 
land under the treaty of September 29, 1865, proclaimed 
January 21, 1867, 14 Stat. 687, for the amount due or 
claimed to be due the said tribe from the United States for 
the misappropriation of any funds of said tribe, or the 
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failure of the United States to pay the tribe any money due 
under said treaty, with jurisdiction to hear and determine 
said claim as therein provided, notwithstanding the lapse 
of time or the statute of limitations, and also any legal or 
equitable defense or set-off or counterclaim which the 
United States may have against said tribe. 

At the time of the negotiation of the said treaty of Sep-
tember 29, 1865, there were two parts of the Osage' Tribe of 
Indians, k n o w commonly as the Southern Osages and the 
Northern Osages. Apparently the former were located 
in the State of Arkansas and the latter in the State of Kan-
sas.̂  They were with few exceptions full-blooded blanket 
Indians, having but little intercourse with the whites, ex-
cept as they came in touch with them in the sale of their 
products of the chase, skins of animals, etc. 

At the time of the making of the treaty practically none 
of these full-blooded blanket Indians could read, write or 
understand the English language. The tribe was very poor 
and in very needy circumstances. Its members lived 
mostly by the chase, and the animals of the chase were 
rapidly disappearing. The affairs of the tribe were en-
tirely in the hands of the full-bloods, who occupied all the 
positions of leadership. In the Civil War they had been 
loyal to the Union and had furnished about 240 men from 
the ranks. 
[fol. 38] What preliminary negotiations took place lead-
ing up to the execution of said treaty do not appear—that 
is to say, how the purchase price and the acreage and lo-
cation of the land were agreed upon, and with whom. A 
treaty prepared in advance by the representatives of the 
United States were presented for consideration, first at a 
meeting of the Southern Osages at Fort Smith, Arkansas, 
and afterwards to the Northern Osage at Cauville trading 
post in Kansas. The interpreters for the Indians on both 
occasions were two half-breed Osages, one interpreting at 
one place and one at the other. It does not appear what 
qualifications these two men had as interpreters. The time 
consumed in explaining and executing the treaty at Fort 
Smith does not appear. The time consumed at Canville 
trading post in negotiating and signing was three hours. 

All of the signers of the treaty at both places were full-
blood Indians, who did not understand English, could not 
write their names, and signed with a mark, with the excep-
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tion of George or Little Beaver, who may have understood 
English. While certain of these Indians appear on the 
treaty as having signed at Fort Smith, it woud seem from 
the acknowledgment of their signatures that they did not 
sign at the time of the said meeting at Fort Smith for the 
approval of he treaty. 

The vocabulary, if such we may call it, of the Osages was 
very limited, and it is a question whether it was possible 
for an interpreter to explain to these blanket Indians so 
that they would understand this treaty of seventeen articles, 
covering seven or eight printed pages, at least in three 
hours. 

The Osage language comprises very few root words, 
which with derivaties made upwards of a thousand words in 
the language at that time. It has no word which is the 
equivalent of "civilization" or one which is the equivalent 
of " fund," but it was possible to explain "civilization 
fund" so that it could be fairly understood. To describe 
Indian tribes, meaning other tribes as well as the Osages, 
it was necessary to enumerate specific tribes known to the 
Osages, or designate the Osages, and use the words signi-
fying "other than" or "foreign," which in the Osage lan-
guage are words of insult. 

At the time the treaty was negotiated the Osages were 
hostile to certain other tribes, among them the Pawnees, 
Cheyennes, and the Cherokees, and would not knowingly 
have agreed to part with any of their funds for the benefit 
of such hostile tribes. It is fair to assume that they in ter-
preted the words " Indian tribes" to mean the tribe of the 
Great and Little Osage Indians to the exclusion of other 
tribes. The civilization fund which was created by the 
treaty did not come into existence until 1873, at which time 
the first moneys came into the Treasury. There is no 
other instance in connection with treaties by the United 
States with the Indians where the United States has ap-
plied or undertaken to apply the proceeds of sales of lands 
of one tribe to the benefit of another. 

When these Indians learned in 1876 that the civilization 
fund was being used for the benefit of Indians other than 
the Osages, they protested to their agent, Cyrus Beede, who 
wrote at that time to the Government voicing Iiis protest 
and dissatisfaction, and from that time on the Osages stead-
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fastly complained against the interpretation given the 
treaty, and have employed counsel to aid them, 
[fol. 39] The treaty contains the following languages, 
which embraces the bone of contention here: 

"Art. I. * * * said lands shall be surveyed and 
sold * * * for cash * * *; and after reimbursing 
the United States the cost of said survey and sale and the 
said sum of $300,000 placed to the credit of said Indians, 
the remaining proceeds shall be placed in the Treasury of 
the United States to the credit of the 'civilization fund,' 
to be used, under the direction of the Secretary of the In-
terior, for the education and civilization of Indian tribes 
residing within the limits of the United States." 

The treaty granted, sold, and conveyed to the United 
States a tract of land 30 by 50 miles in extent, and the con-
sideration for said grant and sale was the payment of $300,-
000, the amount to be placed to the credit of the tribe in the 
United States Treasury, and interest to be allowed thereon 
at 5%, to be paid to the Indians semiannually. It then 
provided that after the sale of the land by the Government, 
any surplus remaining after the payment of the $300,000 
and the cost of survey and sale, should be placed in the 
Treasury of the United States as stated above, as a "civili-
zation fund" for the "education and civilization" of Indian 
tribes residing within the limits of the United States. 

There is nothing to show what preliminary negotiations, 
if any, took place at which the terms of this treaty were 
agreed upon. It was brought already prepared to the meet-
ings of the Indians at Fort Smith, Ark., and Canville trad-
ing post, Kansas, where the two branches of the Osage, 
respectively, lived. However this may be, the treaty was 
a sale and conveyance of the land for the sum of $300,000, 
and the land thereby became the property of the United 
States Government. By its terms it was obligated only to 
pay to the Indians the sum of $300,000, and there is no dis-
pute about the fact that it did this. Any surplus proceeds 
which might arise from the sale would therefore, under the 
treaty, become the property of the United States Govern-
ment, and had it not gratuitously devoted this surplus to a 
"civilization fund" for the civilization and education of 
Indian tribes, there could have been no question raised such 
as is raised here. 
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But the language of the treaty is unambiguous. Its 
meaning is clear without the aid of extraneous facts. The 
fund here was to be devoted " to the education and civiliza-
tion of Indian tribes residing within the limits of the United 
States." In order to make this language apply exclusively 
to the Osage Indians, the whole meaning of it would have 
to be changed by the inclusion of additional words. It is 
not the province of this court to reform treaties or to make 
new treaties for the parties. That is the function and pro-
vince of he political department of the Government, Creek 
Nation v. United States, 63 C. Cls. 270, 272, 273; United 
States v. Choctaw, etc., Nations, 179 U. S. 494, 535. 

While the language of the act " to hear and determine, as 
right and justice may require, and as upon a full and fair 
arbitration, the claim of said tribe against the United 
States," etc., has a wide scope, we are of opinion that it 
does not authorize this court to go beyond the limits which 
the courts have set in cases where a court has had to deal 
with treaties. 
[fol. 40] In the case of the Sisseton and Wrahpeton In-
dians v. United States, 58 C. Cls. 302, 329, where a certio-
rari to this court was recently denied by the Supreme 
Court, the question involved was mutual mistake as to the 
amount of land covered by the cession, and it was con-
tended that the court had authority under the facts and the 
jurisdictional act to reform the treaty, this court said, quot-
ing from the Old Settlers case, 148 U. S. 427, 468: 

"Unquestionably a treaty may be modified or abrogated 
by an act of Congress, but the power to make and unmake 
is essentially political and not judicial, and the presump-
tion is wholly inadmissible that Congress sought in this 
instance to submit the good faith of its action or the action 
of the Government to judicial decisions by authorizing the 
stipulations in question to be overthrown upon an inquiry 
of the character suggested, and the act does not in the least 
degree justify any such inference." 

This court has no jurisdiction to inquire into the inequity 
or impropriety of treaties between the Indians and the 
United States. Otoe & Missouri Indians v. United States, 
52 C. Cls. 424, 429. The jurisdictional act makes no ad-
mission of liability, or of any ground of liability, on the 
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part of the Government, but simply provides a forum for 
the adjudication of the claim according to applicable legal 
principles, and does not provide for a recovery upon a 
merely moral obligation. Its construction must and can 
only rest upon a construction of the pertinent statutes and 
treaties giving effect to their plain import. Mille Lac case, 
229 U. S. 498, 500. 

The treaty before this court, and even on appeal to the 
United States Supreme Court, would still remain and must 
remain a part of the supreme law of the land, and no court, 
either of law or equity, in this country can declare that it 
was procured by fraud or duress or mistake and treat it as 
inoperative. Old Settlers case, 27 C. Cls. 1, 36. 

In the Muskrat case, 219 U. S. 346, 352, the Supreme 
Court said: 

"That neither the legislative nor the executive branches 
can constitutionally assign to the judicial any duties but 
such as one properly Judicial, and to be performed in a 
judicial manner." 

The judicial duties of this court do not extend to re-form-
ing, amending, or making over a treaty, and where, as in 
this case, its language is unambiguous, however much the 
facts may appeal to the ethical sense of the court, it lias 
no option but to enforce the treaty as it finds it. It is there-
fore of the opinion that the claim asserted here by the 
plaintiff can not be sustained, and that the defendant is 
not liable to the plaintiff in any amount under the treaty. 

We conclude that the Osage Tribe of Indians, under the 
language and meaning of said treaty, have not established 
a claim or right in the fund or moneys arising from the 
sale of the Osage lands under said treaty, and that the 
United States has not wrongfully appropriated any part 
or parcel of the lands or the funds of said Osage Tribe 
of Indians under said treaty. 

We are of the opinion that the act did not contemplate 
that the court should consider or make allowance for coun-
terclaims where the conclusion of the court was against the 
claim of the Osage Tribe of Indians, and therefore, as the 
conclusion is against the claim, no further consideration 
should be given to the counterclaims. It may, however, be 
[fol. 41] well to state that as to the counterclaims the 
special act directed consideration only to counterclaims 
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against the Osage Tribe and not against individuals of 
the tribe. In this view of the matter, counterclaims Nos. 
8 and 9, being for expenditures for education of individual 
Indians at schools, are not within the meaning of the spe-
cial act, and could not be considered in any event as an 
offset against the Osage Indians a s a tribe. 

As to counterclaims Nos. 4, 5, 6, and 7, the findings show 
that they are not satisfactorily established and would in 
any event be rejected. The other three counterclaims, some 
of which are over a century old, in the light of the char-
acter of the expenditures and the conduct of the Govern-
ment, should be treated as gratuities, and apparently were 
so regarded by the Government. Gratuities can not be 
recovered in this court, and could only be considered here 
in connection with the special provisions of the enabling 
act as set-offs in case of an allowance of plaintiff's claim. 

Judgment should be entered in favor of the defendant 
and against the plaintiff, and it is so ordered. 

The counterclaims are disallowed and dismissed. 
Green, Judge; Moss, Judge; and Booth, Chief Justice, 

concur. 

[ f o l . 4 2 ] V . J U D G M E N T 

At a Court of Claims held in the City of Washington on 
the 28th day of May, A. D., 1928, judgment was ordered 
to be entered as follows: 

Upon the special findings of fact, which are made a part 
of the judgment herein, the court decides, as a conclusion 
of law, that the plaintiff is not entitled to recover, and the 
petition is therefore dismissed. 

Judgment is rendered against the plaintiff for the cost 
of printing the record in this cause, the amount thereof to 
be entered by the Clerk and collected by him, the amount 
of which is found to be Forty-six dollars and one cent 
($46.01). 

V I . PROCEEDINGS A F T E R E N T R Y OF J U D G M E N T 

On July 20, 1928, the plaintiff filed a motion for a new 
trial. 

On September 21, 1928, on motion made therefor, the de-
fendant filed a motion to amend findings of fact. 
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V I I . ORDER O V E R R U L I N G M O T I O N FOR N E W T R I A L 

It is ordered this 22d day of October, 1928, that the plain-
tiff 's motion for new trial be and the same is overruled. 

V I I I . ORDER O V E R R U L I N G M O T I O N TO A M E N D F I N D I N G S 

It is ordered this 3d day of December, 1928, that the 
defendant's motion to amend findings in this case be and 
the same is overruled. 

[ f o l . 4 3 ] I X . P L A I N T I F F ' S A P P L I C A T I O N FOR A P P E A L , F I L E D 
D E C E M B E R 6 , 1 9 2 8 , AND A L L O W A N C E OF S A M E 

Now comes the petitioner by its attorneys and under the 
authority of the Act of Congress, approved February 6, 
1921 (41 Stats. 1097) shows to the Court that this case" in-
volves more than Three thousand Dollars; that on the 28th 
day of May, 1928, a judgment was rendered by this Court 
dismissing petitioner's petition and directing judgment for 
costs be entered in favor of the defendant and petitioner 
hereby makes application for, and gives notice of, appeal 
to the Supreme Court of the United States from the judg-
ment aforesaid. 

Please prepare a transcript of record on appeal. 
Charles J. Kappler, Attorney of Record. C. II. 

Merillat, T. J. Leahy, of Counsel. 
Ordered that the above application for appeal be allowed 

as prayed for. 
By the Court. 

December 13, 1928. 

[fol. 44] Clerk's certificate to foregoing transcript omit-
ted in printing. 

[ f o l . 4 5 ] I N S U P R E M E C O U R T OF T H E U N I T E D S T A T E S 

October Term 1928 
No. 5 9 1 

S T A T E M E N T S OF P O I N T S R E L I E D ON B Y A P P E L L A N T AND D E S I G -
NATION TO P R I N T E N T I R E R E C O R D — F i l e d D e c . 2 1 , 1 9 2 8 

The appellant contends that the Court of Claims erred 
in dismissing its petition and in not awarding appellant 
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a money judgment for the amount of the Civilization Fund 
less $189.55 thereof expended for the benefit of the Osages 
(Finding 10), with interest, and, in support of that con-
tention appellant intends to rely upon the following points: 

1. The Osage treaty of September 29, 1865, Article 1, 
fairly construed as a treaty with an illiterate full blood 
Indian tribe (Finding 5) for lands owned by the tribe in 
base fee simple title (Article 2, Osage treaty of June 2, 
1825; 7 Stats. 240) requires the consideration paid should 
move to the Osage tribe and should be read as though the 
word "sa id" were inserted at the end of Article 1 before 
the words "Indian tribes residing within the limits of the 
United States." 

2. Failed to give effect to the words of the jurisdictional 
act, passed after full investigation of the claim by Con-
gress (H. R. 1227, 64th Cong., 2d Session, and H. R. 899, 
66th Cong. 2d Session) that the court should give the 
treaty the enlarged and liberal construction required by 
principles of "right and justice" and a "full and fair 
arbitration" and if it found the United States had "wrong-
fully appropriated any part of the lands or the funds" of 
the Osage tribe should award judgment for damages 
against the United States. 

3. The Court of Claims looked only to the narrow literal 
wording of Article 1 and failed, as matter of law, in con-
struction thereof to give effect to the following persuasive 
evidence that Article 1 and the entire treaty was as to the 
Osage Indian treaty party solely for the benefit of the 
Osage tribe and the intention was not to create out of 
Osage lands a philanthropic fund for Indians in general: 
[fol. 46] (a) The Osages were miserably poor when the 
treaty was made and were non-English speaking blanket 
Indians (Finding 5). 

(b) The Osages from the first knowledge of a conten-
tion the Civilization fund created was not for their sole 
benefit one and all protested and since have steadfastly 
protested against the construction complained of and as-
serted the words were used with the exclusive meaning the 
Osages were the only Indian beneficiaries (Findings 6 
and 9). 
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(c) This is the first and only Indian treaty where the 
United States has acquired lands from one tribe and the 
consideration has gone to other tribes or Indians (Find-
ing 7). 

(d) The Osage tribe had made other land cessions to the 
United States, of which cessions they exclusively were the 
beneficiaries, and when the treaty of 1865 was negotiated 
were in receipt of small annuities commuted from an Osage 
school fund created from lands sold under treaty with the 
United States (Treaty of Dec. 30, 1825, 7 Stats. 240, and 
Senate Resolution dated January 19, 1838). 

(e) The report made by Indian Superintendent Sells 
who negotiated the treaty and whose report stated the 
"peculiar features" of the treaty, article by article, with 
the reasons therefor and the reports of the Commissioner 
of Indian Affairs and the Secretary of the Interior and 
the letter of the President transmitting the treaty and re-
ports to the Senate (Ex. Session, Vol. 60, Confidential 
Documents, 39th Congress, 1st Session, Message of Presi-
dent Johnson of March 21, 1866, judicially noticeable) 
made no mention whatever of a radical departure from 
established Indian treaty policy, namely, that payment for 
lands acquired from the indisputable Indian tribal owner 
should move to such Indian tribal owner and not to Indians 
in general and frequently Indians hostile to the tribal 
owner (Finding 6). 

( f ) The treaty was made immediately after the civil 
war. The Osages as a body had aided the Union armies 
and at the great Southwest Indian Conference at Fort 
Smith, Arkansas, immediately preceding the Osage treaty 
the Commissioner of Indian Affairs and treaty commis-
sioners had informed all Indians present, including the 
Osages, that "as to those who had been loyal the United 
States intended to recognize their loyalty in a signal man-
ner in the new treaties" and "your rights and interests 
will be protected by the United States" (Finding 8; Annual 
Rep. Comsr. Ind Affs. for 1865, pages 34, 314, judicially 
[fol. 47] noticeable). 

(g) Under the Court of Claims' construction the only 
consideration to the Osages for the land cession in Article 
1 of among the best lands in Kansas was interest only on 
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a credit of $300,000 until the tract could be sold to settlers 
or considerably less than 10 cents an acre. 

(h) By Indian treaties for other Kansas lands the United 
States paid from $1 to $2.50 per acre to the Indian signa-
tory tribes: Delefare treaty of July 2,1861 (12 Stats. 1177); 
Delaware treaty of July 4, 1866, (14 Stats. 793) ; Seneca, 
Shawnee and Quapaw treaty of February 23, 1867 (15 
Stats. 513); Pottawatomie treaty of February 27, 186/ (la 
Stats. 531) and to the disloyal Choctaw and Chickasaw 
tribes for admission of other Indian tribes from Kansas 
into their domain in Indian Territory $1 per acre (Ann. 
Rep. of Comsr. of Ind. Affairs, pages 9-10). 

(i) By the Drum Creek treaty (unratified and withdrawn 
by President Grant because the Indian lands ceded by its 
terms were to be deed to land grant railroads) of May 1868 
with the Osages the inadvertence in Article 1 of the Osage 
treaty of September 29, 1865, here complained of was cor-
rected so as to conform to the Osage interpretation as to 
the civilation fund and in the Drum Creek treaty negotia-
tions the Commissioner of Indians Affairs informed the 
Osage tribe that the 1868 treaty had been "made wrong" 
and in the 1868 treaty we rectify the wrong and "purpose 
to take this money back (the 'civilization fund money) and 
put it into the Osage school fund." (House Ex. Doc. 310, 
part 3, page 17, 40th Cong. 2d Session.) 

4. In ignoring the repeated decisions of this court that 
Indian treaties with illiterate full bloods shall be construed 
"according to the sense in which they would naturally be 
construed by the Indians" and refusing application of such 
decisions to Finding 6 that the Osages interpreted the 
phrase in controversy to mean the Osage tribe were the 
exclusive beneficiaries and steadfastly protested any other 
construction (Finding 9). 

5. Acquisition of the Osage lands was by treaty contract, 
assent of the Indians was necessary and if there was no 
assent as the Court of Claims found by the Indians (Find-
ing 6) the treaty failed for want of a common meeting of 
minds on a material element of the contract and damages 
should have been awaraded for the value of the lands at 
the time taken. 
[fols. 48 & 49] 6. The decision below violates the 5th 
Amendment to the Constitution of the United States which 
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forbids taking of property without just compensation, In-
dian tribal property being within the constitutional guar-
anties although administration thereof is not. 

7 The decision below violates the unrepealed Northwest 
Ordinances of July 13, 1787 (1 Stats. 52, section 3) that has 
become an established natural policy. 

8. The decision below is based on a misapplication of 
clear.ly distinguishable cases in this court. 

9 The decision below is erroneous in matter of law in 
holding Article 1 was a sale and conveyance for $300 000 

^nnnnn m a t - f A°! . f fC t i n findin^ t h e U n i t e d S t a t e * Paid UUO, said Article showing on its face the $300,000 was 
an advanced credit, was repaid out of the first proceeds of 
Osage lands sold and that the only payment by the United 

e s w a s interest on $300,000 pending land sales. 
10 The decision below is contrary to decisions of this 

court that constructions shall be avoided which makes 
statutes of doubtful constitutionality or that necessarilv in-
volve injustice, oppression or absurd consequences * 

Chas. H Merillat, Ohas J. Kappler, Attorneys for 
Appellant. 

Service of a copy of the foregoing statement of points is 
hereby acknowledged this 21st day of December, 1928 

William D. Mitchell, Solicitor General, per N. M. S. 

[ f o l . 5 0 ] DESIGNATION OF RECORD 

Now comes the appallant and pursuant to Rule 9 desig-
nates the entire record filed herein. 

Charles H. Merillat, C. J. Kappler, Attorneys for 
Appellant. 

Service acknowledged and designation agreed to 
Herman J. Galloway, Assistant Attorney General, 

[fol. 51] [File endorsement omitted.] 

Endorsed on coyer: File No. 33,900. Court of Claims. 
Term No. 591. The Osage Nation of Indians, Appellant 
vs. Ihe United States. Filed December 18th 1928 Filo 
No. 33,900. ' l l e 
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