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We h a v e heretofore filed our BRIEF ON BEHALF OF THE CHICKASAW N A T I O N OF INDIANS, in support of our contentions, upon the facts
and the law, in the instant case.
The ANSWER BRIEF for the defendant, t h e
United States, has now been filed, and copies thereof
have been furnished us.
This is our REPLY BRIEF thereto, for the plaintiff, the Chickasaw Nation; and it will comprise Four
Divisions, as follows:
I.
REQUESTED FINDINGS OF FACT,

in which we refer to, and comment upon, what has
been s a i d in the ANSWER BRIEF for defendant,
upon the subject of Requested Findings of Fact, and
objections thereto, by both plaintiff and defendant;
II.
STATEMENT,

in which we refer to changes in the status of the instant case since the filing of our original BRIEF herein; and reply to the Statement of defendant, in the
ANSWER BRIEF;
III.
ARGUMENT,

containing such replies as are deemed appropriate to
the Arguments of defendant, in the ANSWER BRIEF;
IV.
CONCLUSION.

I.
REQUESTED FINDINGS OF FACT.

We shall, first, refer to, and comment upon, the
"Defendant's Objections to Findings of Fact Requested by Plaintiff" (Defendant's ANSWER BRIEF, pp.
285-288).
Plaintiff's "Request for Findings of Fact" (1 to
6, inclusive), are set out in its " B R I E F ON BEHALF
OF THE CHICKASAW NATION OF INDIANS",
on pages 122-126.
Our requested Finding 1 is objected to upon the
ground that " i t is a conclusion of law and constitutes
surplusage''.
This objection is captious and frivolous.
We have examined numerous decisions of t h i s
Honorable Court; and we find that, in practically
every case, it has found, and set out, in its Findings
of Fact, the Jurisdictional Acts of Congress under
which the case arose.
The first paragraph of our requested Finding 2
is not objected to.
The second paragraph is objected to " a s being
no finding of fact and as unnecessarily incumbering
the record".
Our answer to this objection would be the same
as upon our requested Finding 1.
The Act of Congress which we have requested the
court to set out in its Findings, is the Act under which
all of the moneys of the Chickasaw Nation (which are
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herein sought to be recovered) were expended; and
we find, upon an examination of other decisions, that
it is usual to set out such acts in the Findings of Fact.
However, that is not a matter over which opposing attorneys have any right to quarrel; and, as to just what
Acts of Congress shall, or shall not, be included, may,
very safely and very properly, be left to the court.
The third paragraph is objected to " a s a conclusion of law and because the statements contained therein are incorrect"; and then follows an argument in
support of such objection.
That paragraph may be a conclusion of law, and
not properly a part of the Findings of Fact; and, if
found to be a sound conclusion, would, more properly,
be included in the Opinion of the court. As to that,
we have no further suggestion.
Our requested Finding 3 is objected to "because
it is incorrect".
We assert, and attorneys for defendant deny, the
correctness of this proposed Finding.
That is for the court to decide.

The first paragraph is objected to; and we contend that this requested Finding sets out the facts, as
reported and found by the Secretary of the Interior
(Record, pp. 44-48).
These tabulations and computations have b e e n
made by a responsible official of the United States,
and constitute the "Evidence for Defendant", herein;
and we have accepted them as correct.
We say, in the first paragraph of such requested
Finding 4:
"Out of such moneys, there was expended by the
defendant, the United States, for the use and benefit of persons who were not enrolled members of
the Chickasaw Nation, in sums as follows:
Carter A c a d e m y (formerly Bloomfield Seminary) ; and Seven Contract Schools (printed Record, pages 44-59), $788,421.70."
The "Evidence of Defendant" herein, under the
title of "Recapitulation"
(Record, p. 48), finds and
sets out the exact amount of $788,421.70, and the same
is supported by detailed tabulations and computations.
We have accepted and adopted the same; and the caption is as follows:

If our contentions are found to be sound, upon
the facts and the law, it may be assumed that this requested Finding will be adopted and included in the
Findings of Fact of the court; and if not, then it will
not be so included.

How, then, can there be any well founded objection to a Finding of Fact, as to this item?

Our requested Finding 4 (comprising several paragraphs) is objected to upon various grounds.

They further object, upon the ground that a part
of this total item was for so-called "capital expenditures".

"Aggregate amount (estimated) paid from Chickasaw tribal funds for education, etc., of non-enrolled. ''
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That contention is for the court to pass upon; and
the contentions of attorneys for both plaintiff and defendant are set out in the Arguments.
The moneys were expended for the education of
"non-enrolledas
shown by the "Evidence for Defendant" (as above shown); and the legal effect of
such expenditure is for the court to decide; but that
does not alter the fact of such expenditures, and the
fact of the purposes for which expended, and we respectfully urge that there be such a Finding of Fact.
The second paragraph is objected to, and we request a Finding of Fact of the expenditure of $2832.32,
" f o r months and quarters for which reports are missing. ''
These missing periods appear in the detailed tabulations of Contract Schools (Record, pp. 48-57); and
contain the notations of
"Report not found", and " N o report on file", and
"Records cannot be found".
Therefore, the total of the requested Finding is
for averages of the preceding1 and succeeding periods,
by months or quarters.
Could any other plan be fair and practicable?
Tribal moneys were expended for those periods,
since the schools were in operation. The only available evidence is the official reports; and the officials
of the United States admit, in the notations, that such
reports are not on file, or cannot be found.
Is the plaintiff to be penalized because of the failure of the United States to produce its official records
of these transactions?

We do not think the attorneys for t h e United
States will insist upon their objection to this item;
and, if insisted upon, we feel that the same will not
be sustained by the court.
The third paragraph is objected to, u p o n the
ground of "capital investment", as in the first paragraph; and we would ask a Finding of Fact, as to
expenditure of the moneys, and the purposes for which
expended, leaving to the court the determination of
the legal effect of the same, as presented in the Arguments.
The fourth and fifth paragraphs are objected to,
upon the same grounds; and our contentions, in answering such objections, would be the same.
Then, attorneys for defendant generally object
to the whole of our requested Finding 4, and say:
" T h e finding is objected to generally if it is to be
taken to intimate that money expended for the
education of non-enrolled children of enrolled
Chickasaws was expended solely for 'the use and
benefit' of non-enrolled Chickasaws * * V
That, again, is a question for the court to decide,
upon the law and the facts, in the whole case; and it
is respectfully suggested that the views of opposing
attorneys, as to the legal effect of such expenditures,
are not in order, in connection with the Findings of
Fact.
We respectfully urge that the moneys set out in
first paragraph, as shown by the "Evidence for Defendant", were expended "for the education, etc., of
non-enrolledand
that a Finding of Fact to that ef-
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feet be made; and that there also be Findings of Fact
as to the expenditure of the moneys set out in paragraphs two, three, four and five, for the reasons above
stated.
Our requested Finding 5 is objected to " a s immaterial and argumentative".
This requested Finding merely sums up the official records, reports and documents which constitute
the "Evidence for Defendant", and which we have accepted, as showing the facts in the case.
We feel that the requested Finding is merely what
the court would set out, as a proper part of its Findings of Fact.
Further than that, we have no other views to
express.
Our requested Finding 6 is not objected to.

We shall, next, refer to, and comment upon, "Defendant's Request for Finding of Fact," (1 to 9, inclusive; ANSWER BRIEF, pp. 288-296)
Defendant's requested Finding I is not objected
to, e x c e p t that, where the words "schools" and
"funds" are used, they should be preceded by the
word "tribal".
This is important, since the whole case turns upon
the contention of the Chickasaw Nation that, in the operation of tribal schools, and the use of tribal funds or
tribal moneys therefor, the Secretary of the Interior
was limited to enrolled members of the tribe, w h o ,
alone, had the legal right to s h a r e in the common
moneys or funds of the Chickasaw Nation or tribe.
Defendant's requested Finding II, is objected to
because it does not conform to the "Evidence for Defendant".
The facts, as to the moneys expended, and the
purposes for which expended, are fully set out in the
Report of the Secretary of the Interior, dated November 9, 1934, to which are attached detailed tabulations
and computations (Record, pp. 44-59).
These facts are summed up, upon pages 47 and
48 of the Record; and, upon page 48 appears the "Recapitulation", which we have accepted as correct, and
have adopted in our requested Finding 4 (our Brief,
p. 124).
This "Recapitulation", establishes the fact (since
it is not only the only evidence in the case, but the
"Evidence for Defendant") that,
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" T h e aggregate amount (estimated) p a i d from
Chickasaw tribal funds, for education, etc., of nonenrolled",

tion of the court, and, in like manner and for the same
purposes, our answering Arguments will be made.

in connection with Carter (formerly Bloomfield) Seminary, was the sum of $587,301.63.

Defendant's requested Finding III is objected to
upon the same grounds as above set out.

Then, this requested Finding is wholly superfluous, if the court shall see fit to adopt our requested
Finding 4, which conforms, in all respects, to the facts,
as established by the "Evidence for Defendant".

Then, this requested Finding is wholly superfluous, since the whole subject of moneys expended in connection with Carter (formerly Bloomfield) Seminary,
is covered by our requested Finding 4 (our Brief, p.
124), which conforms to the "Evidence for Defendant".

In their requested Finding II, attorneys for defendant have taken the liberty of disarranging and
restating, according to their own notions and contentions, the "Recapitulation", solemnly a n d officially
made up by that official of the United States upon
whom rested the duty and responsibility of reporting
the facts, as to the expenditure of the moneys under
consideration, and the purposes for which expended.
If the plaintiff is willing to accept as correct, and
to adopt, these tabulations and computations (as reflected in the "Recapitulation", made up wholly by
the defendant, and filed and printed herein as t h e
"Evidence for Defendant"), then, certainly, the attorneys for defendant ought, likewise, to be willing to
accept and adopt them, as being a correct statement of
the facts.
Let the Finding of Fact, by the court, (as in our
requested Finding 4; our Brief, p. 124) conform to
the "Evidence for Defendant"; and then, any contentions as to any or all of such items, or any of the component parts of the same, may be set out by attorneys
for defendants, in their Arguments, for the considera-

Defendant's requested Finding IV is not objected
to; but it is wholly superfluous, since the Chickasaw
tribal moneys expended by the United States, in connection with the "Seven Contract Schools" are included in our requested Finding 4 (our Brief, p. 124),
which conforms to the "Evidence for Defendant".
Defendant's requested Findings V, VI, VII, VIII
and IX relate to so-called "Gratuity" offsets, under
the Act of Congress of August 12, 1935 (49 Stat., 57196).
The whole subject of the allowance of so-called
"Gratuities" as offsets, in cases pending in the Uniteel States Court of Claims, wherein the Choctaw and/
or Chickasaw Nations are parties plaintiff, has been
exhaustively presented to this Honorable Court, both
in printed Briefs and by oral arguments, in the cases
of "Choctaw Nation vs. United States", No. K-260,
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a n d "Choctaw and Chickasaw Nations vs. United
States" No. 17,641, Congressional.
The above styled cases were argued and submitted on December 8 and 9, 1937, and now await final
decisions; and, since the contentions of attorneys for
both plaintiff and defendant, in the instant case, would
be exactly the same, upon that subject, as have already
been presented in the other cases, we are sure no useful purpose would be served by now herein repeating
such contentions.
Therefore, unless the court shall direct otherwise,
we shall await, and abide, in the instant case, the final
decisions of this Honorable Court, in the cases above
referred to, upon the subject of so-called "Gratuity"
offsets.

II.
STATEMENT.

The Original Petition in the instant case was filed
on August 29, 1929, and related only to moneys of the
Chickasaw Nation expended by the United States, (and
which we contend to have been illegally expended) up
to and including the year 1929.
However, it appeared from the official reports and
records of the United States ("Evidence for Defendant" herein, Record, pp. 11-73) that other like moneys
had been expended, up to and including the year 1932;
and, in order that such moneys be included, it became
necessary to file the Amended Petition herein.
Then, in the case of United States v. Seminole Nation, (299 U. S. 417), the Supreme Court of the United
States held (on January 4, 1937) that Amended Petitions in Five Civilized Tribes cases in the Court of
Claims, filed after the time limitation of June 30, 1930,
in the Jurisdictional Acts governing those cases, and
which set up claims not included in Original Petitions
filed within time, might not be considered and passed
upon.
This situation was called to the attention of the
Congress, with the suggestion that it would be manifestly unfair to the Indian Tribes to be denied adjudications upon their claims based upon the General Accounting Office Reports and other official records and
reports, since the same were not available until long
after the expiration of the time limitation of June
30, 1930.
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To this the Congress agreed; and, accordingly,
the Act of Angnst 16, 1937 (Public 296, 75th Congress,
1st Session) was passed, which provided that, in Five
Civilized Tribes cases in the United States Court of
Claims, plaintiffs, prior to January 1, 1938, might
" * * * amend their petition to conform to the evidence * * * whether such amended petitions develop original claims or present new claims based
upon said evidence * * * " ;
and that the Court of Claims should have jurisdiction
to adjudicate such claims,
it* * * w hich may have been presented * * * in any
amended petitions heretofore filed or which may
be filed under the terms of this Act * * * upon
their merits as though presented by petition filed
within the time limited by said original Jurisdictional Acts.
Thus, our Amended Petition, filed on September
19, 1936, was validated; and, upon the same, the instant case is presented.
Apparently, at the time of the preparation of defendant's Answer Brief, the attorneys for the United
States were not aware of the passage of the said Act
of Congress of August 12, 1937, relating to Amended
Petitions in Five Civilized Tribes cases, or of t h e
Amended Petition in the instant case, filed on September 19, 1936, which was thereby validated.
On page 296 of the Statement in their Answer
Brief, they say:
" T h e only claim asserted by plaintiff in a
petition filed within the time allowed by the jurisdictional act for the filing of a petition (five

years from the date of the approval of the jurisdictional act) is a claim for moneys disbursed
prior to June 30, 1929, from Chickasaw funds.
*

*

* J >

We deem no further comment necessary upon this
phase of the case. The case is now before the court
upon such Amended Petition; and all contentions of
the plaintiff, the Chickasaw Nation, will apply to the
expenditure, by the United States, of the moneys of
the Chickasaw Nation, as therein claimed, and as
shown by the "Evidence for Defendant" (Record, pp.
44-59).
In the same Statement (Answer Brief, pp. 296-7),
they assume to set out, according to their own interpretations and constructions, the contentions of the
plaintiff, the Chickasaw Nation, in the instant case.
The contentions of the Chickasaw Nation, as to
the illegality of the expenditures of the moneys here
involved, are plainly and clearly set out, and supported by authorities and arguments, in our original Brief
heretofore filed (pp. 75-283); and we are not willing
to accept, and be led into a further discussion of our
own contentions, according to the versions of opposing counsel.
First, they insist that the "single question" in
the case is as to whether the Secretary of the Interior
had the power to use Chickasaw funds for the education of noXn-enroiled children of enrolled Chickasaws.
If the attorneys for the United States will permit
us to state just what our contentions are, in this par-
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ticular respect, we would say that the fact (if it be the
fact) that the persons who received the benefits of the
common moneys of the Chickasaw Nation, were the
children of enrolled Chickasaws, is of no importance,
and has no bearing whatsoever upon the issues in the
instant case.
Each enrolled member of the Nation had his own
status and rights, irrespective of whether he was one
day old or one hundred years old, and irrespective of
the status of his blood relationship to any one else.
His status and rights were exactly the same as all
other enrolled members, no more and no less; and
those rights were to legally receive his f ull and equal
distributive share of the tribal estate, in lands and
moneys.
Persons, who were not enrolled members, and not
enjoying that status and those rights, h a d no legal
right to share in the common lands and moneys to any
extent whatsoever; and if common moneys of the tribe
(which belonged to all enrolled members) were expended for his use and benefit, they were illegally expended, and are recoverable.
Then, second, in paragraphs (A) and (B), in the
same "Statement", at the top of page 297 of their
Answer Brief, they further assume to state our contentions, regarding the power of Congress to authorize the acts which we claim to have been illegal, and of
which we complain.
Their statements are inept and confusing; and we
say, most strenuously and emphatically, that they clo
not correctly set forth our contentions.
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Plainly stated, and here repeated, because of the
fact that they have been incorrectly stated in the Answer Brief referred to, our contentions are:
1, No Act of Congress ever authorized, or was
intended to authorize, the expenditure of the common
moneys of the Chickasaw Nation for the use and benefit of persons who were not enrolled members of the
Chickasaw Nation; and the acts of its officials, in so
expending such moneys were illegal, and the moneys
so expended are recoverable; and
2, If it be held that any Act of Congress authorized the expenditure of such common moneys for the
use and benefit of persons other than enrolled members (who, alone, had the legal right to share in the
common lands and moneys of the Chickasaw Nation),
that would be an act of confiscation, and not administration, and any such Act of Congress would be unconstitutional, null and void.
These contentions are so clearly set out in subdivisions (1) and (2) of our original Brief herein, (and
supported by authorities and arguments, pp. 127-230)
that they may not be misunderstood or misconstrued.
We must complain of the attempt of attorneys
for the defendant, the United States, to revise and restate such contentions, (under the title of "contentions
of the plaintiff" p. 296, their Answer Brief), according to their own interpretations and constructions.
We cannot resist saying that we would m u c h
rather have the attorneys for the defendant accept
our version of our own contentions, and then meet
them, and answer them, in such a way as they may
deem best, under the law and the facts.
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III.
ARGUMENT.

In our original Brief (pp. 75-283) we have endeavored to cover every phase of the instant case; and
in this Reply Brief, we shall do our best to not offend,
by repeating the arguments and authorities heretofore
set out; and if we should seem to do so, it is only for
the purpose of making appropriate replies to the new
matters set out in the Answer Brief of defendant.
(1)
Only enrolled members of the Chickasaw Nation
may share, in any manner whatsoever, in common tribal properties.

(a) Basic laws governing the enjoyment of the common tribal properties of the Chickasaw Nation.
In the first paragraph, under "Argument"
(Answer Brief, p. 297), the attorneys for the defendant
say:
" T h e plaintiff's basic contention in the case
is that the Choctaw-Chickasaw Supplementary
Agreement (ratified by Act of July 1, 1902; 32
Stat., 641) and the Act of April 26, 1906 (34 Stat.,
137) vested in the enrolled Chickasaws the sole
interest in the Chickasaw tribal property * * * . "
We certainly cannot complain of this statement
of our contention. That is exactly what we contend,
throughout the instant case; and this phase of the case
is fully covered in our original Brief, pp. 127-185.
They then go on to quote Section 35 of the said

"Supplementary Agreement" of 1902 (32 Stat., 641),
which supports this basic contention, as follows:
"No person whose name does not appear
upon the rolls prepared as herein provided shall
be entitled to in any manner participate in the distribution of the common property of the Choctaw
and Chickasaw tribes, and those whose names appear thereon shall participate in the manner set
forth in the agreement."
The Congress, in its wisdom, and in pursuance of
its plans and policies for the division and distribution
of the tribal properties, thus built an impregnable
structure for housing the owners of all common tribal properties; and, within this structure were gathered
those entitled to share in the common properties of the
Chickasaw Nation (the enrolled members). Those persons who were not so enrolled were not permitted to
enter, "in any manner" whatsoever. The reasons for
this action are fully set out hereinafter.
There were many other provisions of laws which
entered into the building of this structure, such as
Sections 27, 28, and 30 of the same agreement and Act
of Congress, providing how the rolls should be made
up, approved and closed, as of September 25, 1902; and
the said Act of April 26, 1906, providing for the enrollment of the children of enrolled members, w h o
were living on March 4, 1906, and further providing
that, after March 4, 1907, "the Secretary of the Interior shall have no jurisdiction to approve the enrollment of any person after that date". (All of which
are set out, and commented upon, in our original Brief,
pp. 136-142).
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As stated, these are important stones which entered into the building of this structure, but Section
35 (above quoted) is the foundation stone, solid, massive and unshakable, which sustains the entire structure; and, try as they may, by the attacks of insidious
and sentimental sophistry, and by touching appeals in
the sacred name of charity and benevolence, this structure, in which are housed the owners of all common
tribal properties (the enrolled members), cannot be
entered by persons who are not enrolled members of
the tribe, nor destroyed by those who would ignore
the plain and mandatory provisions of the laws, in
order that the illegality of their acts may be avoided.
(b) Reasons underlying the laws passed by Congress,
limiting the enjoyment of common tribal properties to enrolled members of the Chickasaw Nation.
It is not for us to question, or to inquire into, the
wisdom of this plan, agreed upon between the Indian
owners of common properties, (and, by ratification,
carried into Acts of Congress), for the division and
distribution of the tribal estate.
It is sufficient to know, and to say, what the law,
in that respect, was, and is.
But the reasons for these enactments, and t h e
wisdom underlying the same, are apparent, when we
come to examine the history of those events.
The whole plan thus agreed upon, and enacted
into law, was for the early division and distribution of
the tribal estate, in preparation for Oklahoma Statehood.
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All agreed that a date must be fixed, beyond which
no enrollments might be made, and the beneficiaries
(the enrollees) should be summed up a n d actually
counted, in order that there might be a divisor for the
division and distribution of common tribal property.
Any other plan would have been wholly impracticable and unworkable. Manifestly, if the rolls were
left open indefinitely, by the enrollment of stragglers,
by birth or otherwise, the great work which had been
undertaken, would never be ended. If the rolls were
increased, from year to year, because children continued to be born, the divisor (which was the total
membership upon the date the rolls were closed) would
be destroyed, and there would have to be re-computations and re-calculations, every time a child was born!
These suggestions clearly show the reasons for,
and the wisdom of, the plan agreed upon (and enacted
into law) for closing the rolls, and for limiting the beneficiaries of common tribal property to those who were
thus enrolled, and for excluding, in language not susceptible of any misunderstanding or misconstruction,
all persons not enrolled.
The Indians and the United States w e r e well
aware that children would continue to be born after
the rolls were closed; and what was done, in limiting
property benefits to enrolled members, was d o n e ,
solemnly and deliberately, and with the full knowledge
that, after March 4, 1906, there would be a large number of children without any property rights whatsoever.
There are a large number of such persons (many
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thousands in number), who are known as "too lates",
who have never conceived the idea (nor anyone else
for them) that they have any more rights in common
lands and moneys, than the children of their neighboring tenant farmers.
For example: Honorable Douglas H. Johnston, the
Governor of the Chickasaw Nation (and who has been
the distinguished Chief Executive of that Nation for
nearly forty years) has two granddaughters, who are
now some twenty-three and twenty-one years old, respectively, who are so-called "too lates", and for
whom no claim has ever been made, or even suggested,
that they have any rights whatsoever in the common
properties of the Chickasaw Nation.
All thought that this question was settled, for
all time, and it was so settled; and everything which
the United States has done, in the division and distribution of the tribal estates, has been upon these
basic and governing laws (except in connection with
the schools, which is the basis of the instant case).
It remained for the Secretary of the Interior to
adopt a policy, as to schools, which would upset and
destroy the legal basis agreed upon (and enacted into
law), which was accepted and adhered to, even by
him, in his every other act, in the division and distribution of common tribal properties, and accepted
and adhered to by very other official of the United
States.
Let us not be too harshly critical of the Secretary
of the Interior, in commenting upon his acts, in relation to schools.
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When the authority to control and operate tribal
schools was conferred upon him, by the Act of April
26, 1906, all members of the tribe were enrolled.
Therefore, no question, such as arises in the instant case, could arise at that time.
Most likely, he and his subordinates, felt t h a t
great good was being done, by that use of common
tribal moneys.
(That may be so, but the Chickasaw N a t i o n
thought otherwise, and t h a t no tribal moneys
should be used for tribal schools, after Oklahoma
Statehood, "Evidence for Defendant", Record,
pp. 66-7.)
The unenrolled persons did not begin to creep into
the tribal schools, until 1913 and 1914, since children
born after March 4, 1906, were only then beginning to
arrive at school age.
The illegality of the expenditure of common tribal
moneys for the use of these unenrolled persons, was,
(like the indescretions of the renowned Sairy Gamp,
out of one of the Dickens books), "only a little one",
and, most likely, scarcely noticed.
But, as the years passed, the magnitude of such
illegal acts increased; and by 1923, and 1924, they were
wholly illegal, and from that time on, they were wholly
illegal.
It may be that the Secretary of the Interior and
his subordinates were not, at once, aware of the illegality of his acts, in this respect, or that, when questions first arose, they were not willing to admit the
illegality of the same, in the hope that the contention
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would never be actually raised and pressed, or in the
fear that such admission would be a confession of the
liability of the United States for the moneys thus expended.
Be that as it may, he "carried o n " until the passage of the Jurisdictional Act herein was passed, and
the instant case was filed, in 1929; and then, as to the
Seven Contract Schools, he "carried o n " until 1932.
Finally, and in concluding this part of the Reply
Brief, we say that Congress did not, in the Act of
April 26, 1906, nor in any one of the later Acts extending the same, change, or intend to change, t h e
basic law limiting the benefits of common tribal properties to enrolled members, and to confer upon the Secretary of the Interior the power and authority to determine who should, and who should not, share in such
properties.
While the sentiments of the Secretary of the Interior, in thus continuing this illegal use of common
tribal moneys, may be commended, when gauged by
the rule, and weighed in the balance, of his own notions of charity and benevolence, and his own notions
of what good might thereby be accomplished, they certainly do not square with the law, which the Indian
owners of the property agreed to, and which Congress
passed, definitely and specifically limiting the benefits
of common tribal property to the enrolled members
of the tribe.
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(c) Persons enrolled under Act of April 26,1906, have
equal citizenship and property rights with all
other enrolled members of the Chickasaw Nation.
Attorney for the defendant (Answer Brief, pp.
300-4), in an apparent attempt to confuse the basic issue in the instant case (which is, as to whether the expenditure of common tribal moneys for the use and
benefit of persons who were not enrolled members of
the tribe, was illegal), consume much space in a discussion of the rights of children of enrolled members,
born and living on March 4, 1906, who were enrolled
under the Act of April 26, 1906 (34 Stat., 137).
Of course, such children were enrolled; and they
thereby became members of the tribe, with equal rights,
along with all other enrolled members, to full and equal
distributive shares in common tribal properties.
There is no controversy over the rights of these
enrolled members; and they do not enter, in any manner whatsoever, into the issues in the instant case.
They cite and quote, with considerable stress, the
case of Gritts v. Fisher (224 U. S. 640), and other cases
to the same effect; whereas that case, and the other
cases hold that these children were legally enrolled,
and were entitled to full and equal shares of tribal
properties; and the correctness of those decisions have
never been denied.
The instant case involves, solely and wholly, the
illegality of the expenditure of common tribal moneys,
for the use and benefit of persons who were never enrolled, and who had no right to be enrolled, according
to the governing provisions of law, which are so plain
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as to prevent any misunderstanding or misconstruction, as has been shown; and we have endeavored (in
our original Brief, and in this Reply Brief) to hold
them to that issue, and avoid the confusion of other
unimportant and secondary issues.
The United States and the Indians agreed (and
these Agreements were ratified by Congress, and thus
become the law) what persons should share in the benefits of common tribal properties (enrolled members);
and then, in order that the plans for the division and
distribution of the tribal estates would not, and could
not, miscarry, it was provided that " n o person whose
name does not appear upon the rolls, prepared as herein provided, shall be entitled to in any manner participate in the distribution of the common property
The persons for whom the moneys here involved
were expended, were not enrolled members, and were
not entitled to enjoy common tribal property, in any
'manner whatsoever.
Common moneys of the Chickasaw N a t i o n ,
amounting to several hundred thousand dollars were
expended for their use and benefit (as is admitted in
the "Evidence for D e f e n d a n t " ; R e c o r d , p p . 44-59); and
try as they will, by raising and stressing other issues
of no importance, and which have no bearing upon
this basic issue, they cannot escape the consequences
of the illegal acts complained of.

(2)
The common tribal properties of an Indian Nation
may be administered for the benefit of its owners, the
Nation or tribe., composed of its enrolled members; but
may not be confiscated and vested in others who are
not members of the Nation or tribe, and who have no
legal rights therein.

It cannot be denied that the common property of
the Chickasaw Nation cannot be confiscated, and bestowed upon others who have no legal right to enjoy
it (as shown by the long line of decisions of the Supreme Court of the United States, cited, quoted and
commented upon in our original Brief (pp. 185-230).
But, they say, the moneys here involved, were
not bestowed upon unenrolled persons, but upon the
enrolled parents of such persons.
It is difficult to be temperate in commenting upon,
and answering such an argument. Is it worthy of the
great Government of the United States ?
Why not stand up, manfully and courageously,
and meet the arguments advanced, upon the laws which
it has passed, and the facts which its records show,
and not resort to sentimental sophistries and touching
appeals in the sacred name of charity and benevolence,
which deserve to be laughed out of any court where
presented.
Why beg the question and the issue, and seek to
avoid the consequences of the illegal use of common
tribal moneys, by trying to hoist the beneficiaries "upon the backs" of others who have their own rights to
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equal shares of tribal properties, and no more, but
who, under no construction of the governing laws, have
the right to confer participation rights upon others?
The law alone, defines and limits the right to share in
tribal properties.
The fact that each individual must stand, or fall,
upon his own legal rights (and not upon the rights of
some relative) in the enjoyment of common tribal property, has been settled by the law, and upheld by the
Supreme Court of the United States, in the case of
Gritts v. Fisher (224 U. S. 640), which is often referred
to by the attorneys for defendant, in their Answer
Brief.
In that case (and in many other cited cases) it
was held, generally, that the enjoyment of common
tribal property depended wholly upon tribal membership; but in the Gritts v. Fisher case, it was held, definitely and specifically, that the rights, or lack of rights.
of each individual, depended wholly upon his own status, as to whether he was an enrolled member, or not
an enrolled member, of the tribe.
The Supreme Court said:
" T h e right of each individual to participate
in the enjoyment of such property depended upon
tribal membership * * *."
Each enrolled member had his own rights, irrespective of age or relationship with others; and he was
entitled to his full and equal share of common properties, no more and no less. Will it do to say that, because the unenrolled persons complained of might have
been the children of enrolled members, they could re-

ceive $100.00, or $200.00, or $300.00 per year, for their
use and benefit? That they could be illegally given
these amounts and sums, because they were smallf
If so, they could have been given $1,000.00 per
year, or full shares of common tribal properties; and
thus all of the carefully designed and meticulously prepared provisions of Agreements and laws, limiting
the enjoyment of common tribal properties to enrolled
members, would be nullified, according to the whims
and notions of the Secretary of the Interior.
The very suggestion is shocking to our universally accepted standards of regular and legal procedure.
More plainly stated, such acts would be (and the
acts complained of, were) a direct violation of the plain
provision of the law, limiting the enjoyment of common tribal property to the enrolled members thereof;
and these illegal acts cannot be made legal by loading
the beneficiaries upon the backs of others.
The Indians and the United States, in entering
into the Agreements, meant; and the Congress, in ratifying such Agreements and thus making them Acts
of Congress, meant; and the law, thus made, means,
no more and no less, that only enrolled members should
share in, and enjoy, the common properties of t h e
tribe, to the extent of full and equal shares; and that
those not so enrolled should not share, or enjoy, such
properties, "in any manner" whatsoever.
There was unknown to the law any such thing
as a partial membership right.
There were enrolled members, having full and
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equal rights; and there were all other persons not enrolled, who have no rights.
If it had been the intention of the Congress that
these unenrolled persons should have membership and
property rights, they would have been enrolled, if eligible to enrollment, by authority of an Act of Congress,
as was done, in the enrollment of the children of enrolled members, who were born and living on March
4, 1906, under the Act of April 26, 1906 (34 Stat., 137).
This was not done, because the Congress, in its
wisdom, deemed it impracticable and unworkable to
again reopen the rolls; and the rolls were never again
reopened.
In view of the plain provisions of the laws limiting the enjoyment of common tribal properties to enrolled members, and that persons not enrolled shall
not, "in any manner", participate therein, how can it
be seriously or reasonably contended that the Secretary of the Interior could, according to his own notions, bestow benefits in tribal property upon mienrolled persons, to the extent of several hundreds of
thousands of dollars?
Such acts cannot be legally justified. They can
only be explained, by saying that, perhaps, good was
done, need was overcome, and charity and benevolence
were performed.
But those considerations, if they governed, do
not satisfy the law; and try as they will, they cannot
legally justify these expenditures, nor escape the consequences of these illegal acts.
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On pages 300-4 of their Answer Brief, the attorneys for defendant cite several of the cases heretofore
cited by us, and attempt to say what the rule is, as
laid down by the Supreme Court of the United States,
in the matter of the administration, and confiscation,
of the common properties of Indian Nations.
They do not correctly state the rule. They stress
the elements of "the interests of the tribe" and " f o r
the benefit of the t r i b e ' a s all governing, and as making legal all the acts involved in the instant case.
In the first place, it is not a fact that the expenditure of common tribal moneys for the use of persons
who were not enrolled members, (and, therefore, not
members of the tribe), was in the interest or for the
benefit of the tribe. The enrolled members of the tribe
owned, all common tribal property, and none could be
legally used for persons not enrolled, and not members. Therefore, the use of the money here complained of was detrimental to the tribe (the enrolled members).
In so far as the common tribal property was concerned, it could be legally expended only for the use
and benefit of its owners, the enrolled members.
We wonder why they omitted to cite, and quote,
and comment upon, the decision of the Supreme Court
in case of United States v. Creek Nation (295 U. S.
103).
This is the latest case upon the subjects of administration and confiscation of the common properties of Indian Nations, and the Opinion was delivered
by Hon. Willis VAN DEVANTEK, Associate Justice, who
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was the Assistant Attorney General for the Interior
Department for many years, and dnring which time
the tribal estates were divided and distributed.
It sums up the holdings of the Supreme Court in
all former cases, running back, almost to the founding
of the Nation, and restates the rule, upon those great
subjects, as follows.
While extending to all appropriate measures
for protecting and advancing the tribe, it was
subject to limitations inhering in such a guardianship and to pertinent Constitutional restrictions.
It did not enable the United States to give the
tribal lands to others, or to appropriate them to
its own purposes without rendering, or assuming
an obligation to render, just compensation for
them; for that "would not be an exercise of guardianship, but an act of confiscation."
Summing up, and applying, the rule thus stated,
to the instant case, we say that "the interests of the
tribe", and " f o r the benefit of the tribe", and the use
of tribal property therefor, could not extend beyond
the tribe, composed of its enrolled members, the owners of such property; and certainly it cannot be contended that the property solely owned by the tribe,
as thus constituted, could legally be used for the benefit of persons not enrolled, not members, and having
no legal rights whatsoever in such properties.
Plainly stated, the unenrolled persons here involved, are out; that is, they are not in, and were never
in, and they do not have a place in the picture, or
the equation, when it comes to dealing with the tribe,

336
and the property of the tribe, owned, solely, by the
enrolled members.
Then, further, the court holds that whatever is
clone by the United States, in the exercise of its Guardianship, must be "subject to limitations" and "to pertinent Constitutional restrictions"; and that it cannot "give tribal lands (or of course, any other tribal
property, such as money) to others", for that "would
not be an exercise of guardianship, but an act of confiscation".
This law, as thus declared, applies to, and governs, the facts in the instant case.
The moneys here involved, were, by the Secretary of the Interior, bestowed upon persons not enrolled, who were not members of the tribe, and who
had no legal rights therein. Such acts, to that end,
were in violation of existing laws limiting the enjoyment of tribal properties to enrolled members, a n d
were, therefore, illegal.
Any Act of Congress which may have attempted
to authorize the same, would be unconstitutional, null
and void, as an act of confiscation. (Original Brief, pp.
185-230).
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(3)
The meaning of the Act of April 26, 1906, empowering the Secretary of the Interior to assume the control and direction of tribal schools, and of the later
Acts of Congress extending the same.

The Act of April 26, 1906 (34 Stat., 137) validly
conferred upon the Secretary of the Interior the authority to assume the control and direction of Tribal
Schools. Necessarily, Tribal Schools were the schools
of the tribe, and attended by enrolled members of the
tribe, since all tribal members were then enrolled. Such
enrollments had been, for years, completed, and allotments of lands had been made, since the membership
rolls had been made up (except as to the children of
enrolled members born prior to March 4, 1906, who
were authorized to be added to the rolls by the Act of
April 26, 1906, 34 Stat., 137), and the lands had been
allotted u n d e r the "Supplementary Agreement of
1902" (32 Stat., 641).
But what are tribal schools, and what was this
authority thus granted and extended?
The answers are: Tribal schools are schools attended by those who constitute the tribe; that is, the
members of the tribe, the enrolled members, who, alone,
had the right to share in the lands and moneys of the
tribe, and not those whom the Secretary of the Interior might see fit to admit, according to his own notions of charity and benevolence; and the authority
granted by the Act of 1906, and extended by later acts,
was to "assume the control and direction" of the
schools of the * * * Chickasaw Tribe * * * " , using tribal moneys therefor.

These only, were the schools which the Secretary
of the Interior was authorized to control and direct,
and these, only, were the persons for whom he could
legally expend the common money's of the tribe.
This power and authority, only, was extended, by
Acts of Congress, from year to year; that is, only the
power and authority to expend common tribal moneys
for the schools of the tribe, attended only by the members of the tribe (its enrolled members).
How was this power and authority extended?
The Act of 1906 needed no extension until the passage of the Act of August 24, 1912 (37 Stat., 518),
which provided that no moneys should thereafter be
expended from tribal funds, "without specific appropriation by Congresswith
certain exceptions, including schools; but in order that no question of the authority of the Secretary of the Interior, in this respect, might exist, the following provision w a s inserted :
"That the Secretary of the Interior is hereby authorized to continue the tribal schools of the
Choctaw and Chickasaw Nations for the current
fiscal year."
Then followed an identical provision, as to tribal
schools, in the Act of June 30, 1913 (38 Stat., 77).
The next Act of Congress of August 1, 1914 (38
Stat., 582) authorized the purchase, out of tribal funds,
for the sum of $16,500.00, the Hargrove College property, at Ardmore, Oklahoma, for a boarding school for
the Chickasaw Nation,
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The same Aet contains two most significant provisions, as showing that Congress had no thought of
attempting to authorize the use of tribal moneys for
other than enrolled members of the tribe.
The first was an appropriation of $50,000.00, out
of tribal moneys, for a Hospital, and definitely limits
the benefits of the same as follows:
" f o r the nse and benefit of the enrolled Indians
of the Choctaw and Chickasaw Nations;
and the second was for a p e r e a p i t a P ^ f
each " t o the enrolled members" of the Chickasaw
Nation.
-,
If in extending, from year to year, this power and
authority of the Secretary of the Interior to contro
S
d l e c t tribal schools, it had been the 1 1 — o
Congress to confer broader powers and authority (that
^
limit the enjoyment of common
moneys
2 enrolled members, according to the
^sUnyJan,
upon that subject, but to make » e »
andto auftor
ize him to use such moneys for unenrolled persons
a i r i n g to his own notions), would it have not so
provided^ in plain and unmistakable language?
t r i b a l

It did not do so, and it did not intend to do so.
It me e t , in all succeeding laws, extended the same
I Z
td authority granted in the Act of
Aprü^
P 1 9 0 6 , to continue the control and ^ e c t j o l
bal
schools, attended by enrolled members of the tribe
and tlmt existing lavs limiting the enjoyment of common tribal properties to enrolled members, would, m
no wise, be changed.

We confidently assert that there is not a word,
nor a syllable, in such later laws, which says, or intimates, that such was the intention of Congress.
It is true, as asserted by the attorneys for the defendant (Answer Brief, pp. 307-8), that some of the
later laws contain the language: "Tribal and other
schools", and " f o r tuition and other educational purp o s e s " ; but that does not alter or change, or mean to
alter or change, the basic existing law, that common
tribal moneys could only be enjoyed by enrolled members of the tribe, and that, by this language, the whole
basic plan for the division and distribution of common
tribal properties among the owners thereof, (the enrolled members of the tribe), should be destroyed, and
that, thereby, a new plan and basis for such division
and distribution, should come into being, measured and
governed only by the notions of the Secretary of the
Interior as to who shall, or who shall not participate
" i n the distribution of the common property".
We say not; and the mere suggestion t h a t the
quoted words had that tremendously f a r reaching
meaning, is too shocking for serious consideration.
What is the reasonable interpretation of these
quoted words ?
The words, "tribal and other schools", mean that,
in the expenditures of common tribal moneys, the Secretary of the Interior might go beyond the then organized tribal schools, which was Carter (formerly
Bloomfield) Academy, and place some pupils who were
eligible by having a legal status and tribal enrollment,
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in "other schools" (such as the s e v e n Contract
Schools); but it certainly did not intend that he could
extend the beneficiaries beyond those who, alone, were
legally entitled to enjoy such moneys (the enrolled
members of the tribe), and take in, and confer tribal
benefits "upon others", who might have been persons
not enrolled, or the children of other persons having
no legal rights in common tribal properties, whether
white, red or black.
The words, " f o r tuition a n d other educational
purposes", confirm the conclusions above set out, and
have the same meaning, since (as shown by the "Evidence for Defendant", Record, pp. 44-59), it is shown
that all of the moneys here involved were expended
in connection with Carter (formerly Bloomfield) Academy and the Seven Contract Schools.
We say Congress had no intention except as above
set out; but if it did, and meant to attempt to authorize
the expenditure of the common moneys of the tribe,
for the use and benefit of persons who had no legal
rights therein, and it should be held that such was the
intentions of Congress to give that meaning to such
acts, then, in that event, they would be unconstitutional, null and void, in the confiscation of common
tribal property belonging to all the enrolled members
of the tribe, and vesting it "in others" who had 110
legal right to receive, and to enjoy, the same, as held
by the Supreme Court of the United States, in the long
line of decisions, cited, quoted and commented upon,
in our original Brief (pp. 185-230).

(4)
The unenrolled persons to whom the instant case
relates^ while having no legal right to enjoy common
tribal properties, had full and equal rights, along with
all o t h e r citizens of the State, to attend the public
schools of Oklahoma.

On page 305, Answer Brief of defendant, we are
taken to task, as being inconsistent, in attacking the
legality of school expenditures for persons not enrolled, when we accept the legality of school expenditures
for enrolled members.
We have accepted the legality of school expenditures for enrolled members; and have attacked the legality of school expenditures for persons not enrolled,
because they were not enrolled, and, consequently, not
members of the tribe, and had no interest whatsoever,
in the moneys expended for them, or in any other
moneys or properties.
As to enrolled members (they being a part of the
tribe) the tribe may have been, and probably was, benefited and its interests advanced.
As to persons not enrolled (they not being a part
of the tribe), the tribe was not benefited and its interests were not advanced. It is plain to be seen that
the expenditure of several hundreds of thousands of
dollars for the benefit of persons not enrolled (and who
were not members of the tribe), was detrimental to
interests of the tribe (composed, solely and wholly
of its enrolled members, and who, alone, owned the
moneys thus expended) in that, but for such illegal
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expenditures, such moneys would have been paid out
per capita, under existing laws, amounting to from
$100.00 to $200.00 for each enrolled member of t h e
6,000 and odd, of enrolled Chickasaws.
These may seem to be selfish considerations, but
they square with the facts and the law.
We fully realize that the only answer that can be
made to our contentions, in the instant case, is the
plea of sentiment and sympathy; and that, perhaps,
good was done, and that the enrolled members of the
tribe (the sole owners of the moneys used) ought not
to object.
We answer: It was very easy for the Secretary of
the Interior to become sympathetic and charitable and
benevolent, in being good to these unenrolled persons,
by using moneys which belonged neither to him, nor to
the United States, nor to the beneficiaries, but belonged, solely and wholly, to the Chickasaw Nation and its
enrolled members.
These moneys belonged to them and to no one
else, and they had been consulted, and had participated, when the governing laws were drafted (and passed
by Congress), and they, and the treaty makers, and
the Congress, all knew exactly what they were doing,
and what the results would be, as to all children born
after March 4, 1906.
What was done by the treaty and law makers, to
meet, and to solve, that situation?
They provided (in the "Atoka Agreement" of
1898; 30 Stat., 495) that the tribal schools should be
operated only until "the members * * * shall be re-
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quired to pay taxes for the support of schools"; and,
in the Act of April 26, 1906 (34 Stat., 137), the very
act under which the authority of the Secretary of the
Interior to control and direct tribal schools was derived, it was provided that the moneys, made available
and not expended, "when a public school system under
a future State or Territorial government has been established", shall be paid out, per capita, to the citizens of the Nations.
A State government was established, o n e year
after the Act of 1906; a public school system, the equal
of that of other States, was established; the Indians
were required to pay taxes for schools upon their taxable property, w h i c h (exclusive of certain exempt
lands), was quite as much as the taxes of their white
fellow citizens; and all children, whether White, Red
or Black, had full and equal rights therein.
The Oklahoma Enabling Act (34 Stat., 267) recognized the full and equal citizenship rights of the
members of all Indian Nations; and the same Act appropriated $5,000,000.00 to the new State of Oklahoma, to compensate it for "school lands" which were
not available in the Eastern part of the State (Indian
Territory), because of the Indian ownership of the
lands.
Thus, it will be seen that the condition of a class
of children of Indian blood, but with no rights of enrollment and no rights of property, was fully understood by the law makers, and fully dealt with, as above
shown; and it was not the province of the Secretary
of the Interior to nullify this plan.
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In view of this, it may be seriously doubted if the
judgment of the Secretary of the Interior was good
(looking at it wholly from the standpoint of the best
interests of the children here involved), in insisting
upon continuing the tribal schools on, and on, and on,
for more than twenty-jive years after public schools
were organized and opened, and made available to all
children of the State, including those involved in the
instant case.
Yet, the Secretary of the Interior and his subordinates, ignored the laws and these facts of history, and
"laid hands o n " a vast total of moneys, and expended
the same, for the use and benefit of persons who had
no legal rights therein, and who, at the same time, had
full and equal access to the public schools of Oklahoma) under the plea (if made, and that is the only plea
that can be made) that, according to his own ideas and
notions, it would be a kindly, and charitable, and benevolent act, to "carry on", for the benefit of these
persons who were not possessed of the same means of
the enrolled members of the tribe.
Would it not have been more in keeping w i t h
frank and fair dealing, if he felt such deep concern
for these unenrolled persons, to have gone back to the
makers of the basic governing laws which stood in his
way (the Indian owners, the treaty makers, and the
Congress, which carried the Agreements into law),
and to have set forth his wishes, and suggested that the
whole plan (contained in the existing basic and governing laws) be changed, in a regular and legal manner?
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This was not done. Nothing was done; and such
laws stand, unrepealed and unchanged, and he went
along, for more than a generation, expending moneys,
in plain violation of such laws, until the filing of the
instant case, and for more than two years longer.
We do not mean to question the motives of the
Secretary of the Interior and his subordinates.
We do question the legality, of his acts, and his
judgment, and say that the unenrolled persons for
whom the moneys here involved were illegally expended, would have been as well off, or perhaps better, if
they had been permitted to attend the public schools of
Oklahoma, along with other children of Indian blood,
both enrolled and unenrolled.
It should be remembered that the total number of
pupils (both enrolled and unenrolled) for whom tribal
moneys were expended, in Carter (formerly Bloomfield) Academy, and the Seven Contract Schools, did
not, at any time, ever exceed 300 in number, ("Evidence for Defendant"; Record, pp. 44-59); whereas,
the total school population of the Chickasaw Nation
(having a total population of in excess of 6,000) would
be from 1,000 to 2,000.
Therefore, an overwhelming majority of children
of Chickasaw blood (both enrolled and unenrolled)
did actually attend the public schools of Oklahoma,
during the times and y e a r s involved in the instant
case.
We inquire: would not the children here involved
have been quite as well off, or better, if they had been,
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likewise, permitted to attend the public schools of Oklahoma, along with, and in close contact with their fellow citizens of the State, both Indian and white!
We inquire further: Was there any very good
reason (aside from the illegality), even in the name of
charity and benevolence (which, alone, may be invoked) for continuing (for a generation after the State
of Oklahoma had actually taken up the burden which
it had agreed to assume, of providing schools for all
of its citizens), a system of tribal schools, which began to be partly illegal in 1913 and 1914, whose illegality increased, by years, until 1923 and 1924, and which
was wholly illegal from that time, until 1932, when
public school facilities were available for all, and at
the expense of the State of Oklahoma.

(2)
The meaning of the basic laws limiting the enjoyment of common tribal properties to enrolled members
of the Nation or tribe.

On pages 299-300 of their Answer Brief, attorneys for defendant attempt to make a highly technical
distinction between the word "distribution" (as used
in Section 35 of the "Supplementary Agreement" of
1902; 32 Stat., 641, above quoted), and some other
words which, they say, might more aptly have been
used, in an effort to escape the fatal consequence of
what the Indians and the United States said and
meant, when they provided, in said Section 35, that
"no person" not enrolled should, "in any manner participate in the distribution of common property".
This means what it says, and says what it means;
and that is, that the treaty makers, and the Congress,
said and meant that enrolled members, only, should
share in the benefits of common tribal properties, and
that persons not enrolled, should not share, "in any
manner" whatsoever.
All the "tweedle-dums" and "tweedle-dees" that
can be thought up, as to the technical and limited
meaning of this, that or the other word, cannot alter
the basic fact that the treaty makers and the Congress,
drew a distinction between enrolled members and persons not enrolled, in the matter of the enjoyment of
common tribal properties; and these are the distinctions to which the attorneys for the defendant might
more profitably apply their energy, and exercise their
ingenuity.
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If a person "not enrolled" was given benefits,
out of common tribal moneys, of $100.00 of $200.00 or
$300.00 per year, for one year, or two years, or five
years, or more or less, when he had no legal right whatsoever to enjoy the benefits of the same, that act, in
so bestowing upon him moneys in which he had no
legal interest, and which belonged "to others", (the
enrolled members) was illegal, and such moneys are
recoverable.
They admit that unenrolled persons may n o t
"participate in the distribution of the common property" of the Nations. They ignore the fact that these
words are preceded by the words "in any manner".
Would they contend that the unenrolled persons
may not legally participate in any distribution, but
that they may legally enjoy, by disbursements or expenses, nearly a million dollars in moneys which would,
under another name, be admittedly illegal?
The law says "in any manner"; and it means
that tribal moneys may not be legally expended, unless
the beneficiaries are enrolled members of the tribe,
and all the sophistries and fine distinctions that can
be devised, cannot overcome the intentions of the treaty makers and the Congress nor change the meaning
of the laws which they agreed upon and passed.
In our original Brief (pp. 173-185), we cite, quote
and comment upon, the leading decisions of the Supreme Court of the United States and other courts,
upon the entire ownership, by enrolled members of
common tribal property, and the entire absence of any
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ownership, or rights of enjoyment, by persons not enrolled, in such properties.
These decisions are unanimous, and there a r e
none to the contrary.
In the case of Gritts v. Fisher (224 U. S. 640),
which is, perhaps, the leading case upon that phase
of the instant case, the attempt to give the word "distribution" a technical and limited meaning, is completely answered, as follows:
" T h e right of each individual to participate
in the enjoyment of such property depended upon
tribal membership."
This "enjoyment of such property", which says
the court, "depended upon tribal membership", would
certainly apply to any and all moneys, or other common tribal properties, which were bestowed upon him
"in any manner" whatsoever.
If he was not a member of the tribe, and not enrolled, his enjoyment thereof was illegal, as provided
by Section 35 of the "Supplementary Agreement"
(Act of July 1, 1902; 32 Stat., 641); and such moneys
so expended are recoverable.

378
On pages 306-7 of their Answer Brief, the attorneys for defendant stress the use of the words, "the
children of Indian blood", in the "Atoka Agreement"
(30 Stat., 495), directing the use of coal and asphalt
royalties, as having some bearing upon the issues of
the instant case.
In the same paragraph wherein these words are
used, is contained the words, " * * * the coal and asphalt * * * shall remain and be the common property
of the members of the * * * tribes (freedmen excepte d ) " , and that "each and every member shall have an
equal and undivided interest in the whole".
Therein, the word " b l o o d " was used only for the
purpose of limiting the uses of the coal and asphalt
royalties to "Indians", and for the purpose of definitely declaring that "freedmen" (the negro slaves
and their descendants) should not share therein; and
this is shown to have been the intention, when we note
the position of "freedmen excepted", in the a b o v e
quotation; and that the word " b l o o d " is subordinate
to, and governed by, the two provisions, in the same
paragraph: (a), that the coal and asphalt shall belong to the "members"; and (b), that the members
shall have equal ownership therein. Members w e r e
members of the tribe, and either already enrolled (the
preparation of the rolls then being made, under Section 21 of the Act of June 28, 1898; 30 Stat., 495), or
entitled to enrollment. At that time, the rolls had not
been closed, and all children of Indian blood w e r e
either enrolled, or entitled to enrollment, and, therefore, members of the tribe.
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Then, whatever was said or done, in the "Atoka
Agreement" of 1898, regarding coal and asphalt, and
the use of royalties for schools, was wholly superseded
by the "Supplementary Agreement" of 1902 (32 Stat.,
641), which provided: (a), that all coal and asphalt
should be sold, at public auction, for cash, and the proceeds paid out, per capita, to the members of the tribe
(Sections 56 to 63, inclusive); (b), that citizenship rolls
should be made and closed (as of September 25, 1902),
as the sole basis for allotments and distribution of
tribal property (Sections 27, 28, 29 and 30) ; and (c),
that no person not so enrolled should, "in any manner", share in the benefits of tribal property (Section
35).
It is respectfully suggested that the feeble efforts
of attorneys for defendant, to reach back into a law
long since repealed, and bring forth a word that had
no significance when used (being intended to merely
distinguish between Indians by blood and negro freedmen, and also being controlled by the word member),
and endow that word with enough meaning and power
to upset and overturn the whole basic plan (as contained in the existing governing Agreements and laws)
for limiting the enjoyment of common tribal properties to enrolled members of the tribe, has been rather
fully answered.
They make the same contention regarding the
wording, in Section 10 of the Act of April 26, 1906,
(34 Stat., 137), that the control and direction of tribal
schools, by the Secretary of the Interior, until a public school system shall h a v e been established, by a
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Territorial or State government, and "provision made
for the education of the Indian children of said tribes".
This effort to give this reference to Indian children the power to upset and overturn all other provisions of all Agreements and laws containing the
whole basic plan for the division and distribution of
the tribal estate, is equally feeble.
The very law in which the quoted words occur
contains numerous references to tribal schools; the
very quoted expression answers their contention, by
including, at the end, the w o r d s , "children of said
tribes" (that is, the enrolled children, having citizenship rights, for none other would have any connection
with, or relation to, "said tribes"); and, in another
part of the same Section it is provided that any part
of the tribal moneys made available for tribal schools,
"remaining unexpended" after the establishment of
a public school system, shall be paid out per capita to
"the citizens of the Nations" (that is, the enrolled
citizens or members).
The contention that the use of the expressions,
"children of Indian blood" a n d "Indian children"
would wholly destroy the meaning of the last and final
words of the treaty makers and the Congress, in limiting the enjoyment of common tribal properties to enrolled members is not worthy of serious consideration.
In this last and final word, they referred to persons not enrolled.
Those here involved were not enrolled.
If the treaty makers and the Congress had intended for them to be enrolled, and to have property rights,
they would have so provided.

(6)
Appropriations of public moneys in aid of common schools in Indian Territory and Oklahoma.

We have discussed such appropriations in our
original Brief, pp. 159-173.
Attorneys for defendant have discussed the same
subject, in their Aanswer Brief, pp. 312-14.
In reply, we shall say, first, that whatever the
Congress saw fit to do, in the appropriation of public
moneys, in aid of public schools in Indian Territory
(prior to Oklahoma Statehood), and in Oklahoma (after statehood), has no relation whatsoever, to the issues in the instant case.
In some of the earlier acts, these public moneys
were for "strengthening and enlarging" t h e tribal
schools, and "making provision for the attendance of
the children of non-citizens therein"; and in other and
later acts, merely " i n aid of common schools in Oklahoma".
Whatever the Congress meant, in the use of the
moneys the United States was providing, has not the
slightest connection with, or relation to the moneys
here involved, which were common tribal moneys, illegally expended for the use and benefit of persons
not enrolled and not members of the tribe, and who
had no legal right to enjoy them.
We have discussed these appropriations of public
moneys only as a part of the history of those times,
and as showing that the Congress saw fit to help out
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the State of Oklahoma, in some measure, in bearing
the burden which it had assumed to provide public
schools for all of its citizens, whether White, Red or
Black; and the amounts it saw fit to provide, the manner of expenditure, or the reasons or motives which
impelled it, do not, and cannot, enter into the issues
in the instant case.
The issue here is, solely and wholly, as to whether
common tribal moneys could be legally expended for
the use and benefit of persons who were not enrolled
members of the tribe, and who, under the basic and
governing laws limiting the enjoyment of common tribal properties to enrolled members, had no legal rights
therein.

(7)
Contract Schools.

In our original Brief (pp. 237-54), we asserted
that, under the Act of April 26, 1906 (34 Stat., 137),
the Secretary of the Interior had no legal power and
authority to expend any tribal moneys except for tribal schools, and that, therefore, all moneys expended in
connection with other schools (such as the Seven Contract Schools) were illegally expended.
That is true, as to the Act of April 26, 1906; but
it is admitted that, under the later acts extending the
1906 Act, the use of the w o r d s , "tribal and other
schoolsextended
his p o w e r and authority to the
Seven Contract Schools.
However, let it be clearly understood that there
is no admission that this extension of power and authority goes farther than the schools; or that there
was any extension whatsoever of his power and authority as to persons.
At no time, nor under any circumstances, was he
ever relieved of the constitutional and legal limitations, to expend common tribal moneys for other than
enrolled members of the tribe, who, alone, under the
basic and governing laws, had legal rights therein.
On page 318 of their Answer Brief, attorneys for
the defendant say:
" F o r twenty years the Secretaries of the Interior proceeded upon the assumption that they
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had the power to spend Chickasaw funds for the
education of Chickasaw children, both enrolled
and unenrolled, in private schools. The plaintiff
never challenged their authority to do so.''
To show how incorrect this statement is, it is only
necessary to examine the protest of the Governor of
the Chickasaw Nation in 1909 (Record, pp. 68-70; our
original Brief, pp. 250-4).
This protest was upon the ground that, as provided in Agreements and laws, the time had come for
the discontinuance of all tribal schools, and the payment, per capita, to all enrolled members, of all common tribal moneys. This protest was followed by
others, from year to year, to the Secretary of the Interior and to the committees of Congress, but without
avail.
Then, when 1913 and 1914 arrived, and it w a s
learned that unenrolled persons (having no rights in
common tribal moneys and properties) were beginning
to creep into the tribal schools, the movement started,
and was carried forward, from year to year, for the
passage of a Jurisdictional Act permitting the Nations
to file suits against the United States for the recovery of moneys claimed to have been illegally expended;
and while the delays were long and painful, this movement culminated in the passage and approval of the
Jurisdictional Act of June 7, 1924, under which the
instant case was filed.
Could the Indians have more strongly "challenged their authority" than by making these protests,
and by bringing about the passage of the Jurisdictional Act herein?

(4)
Computation of plaintiff's recovery, assuming that
the use of Chickasaw funds for the education of unenrolled Chickasaw children was illegal.

Under the above caption, this subject is discussed
by attorneys for defendant (Answer Brief, pp. 32227).
The computation of exactly what moneys were
expended for the use of unenrolled persons, is very
fully, and very completely, set out in "Evidence for
Defendant" (Record, pp. 44-59); and the s a m e is
summed up in our "Requested Finding of Fact 4 "
(our original Brief, pp. 124-5).
We confidently assert that, in no case ever presented to this Honorable Court, or to any other court,
have the facts been more completely and conclusively
established; and, in this connection, we are pleased
to express our deep appreciation of the cooperation
we have had, in this connection, from the officials of
the United States.
Having been thus established, we respectfully request that such facts be found, in appropriate Findings of Fact, as summed up by the Secretary of the
Interior, in the "Recapitulation", appearing u p o n
page 48 of the "Evidence for Defendant", Record,
pp. 11-73.
It is therein shown that the
"Aggregate amount (estimated) paid from
Chickasaw tribal funds, f o r education, etc., of
non-enrolled'',
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was $587,301.63 f o r Carter (formerly Bloomfield)
Academy, and $201,120.07 for t h e Seven Contract
Schools; or a total expended, for that purpose, of
$788,421.70.
To this total have been added certain other items
a n d amounts falling within the same classification,
thus increasing the total to $852,007.25 (our Requested
Finding of Fact 4; our original Brief, pp. 124-5).
It is true that these totals include the moneys expended for ''Buildings and Repairs"; but it is contended throughout our original Brief, and here contended,
that, if it be held that moneys expended for the use
and benefit of unenrolled persons, were illegally expended, the illegality of such expenditures would extend to, and include, that part of moneys expended for
"Buildings and Repairs" that the total of the moneys
expended for unenrolled persons bears to the total
of all expenditures for both enrolled and unenrolled.
''Buildings and Repairs" were just as necessary
as food, or books, or the salaries of teachers; and besides, if such unenrolled persons had not been in the
schools, the cost of the necessary facilities (including
the items under consideration) would have been necessarily, that much less.
We fail to grasp the logic of attorneys for defendant, in seeking to exclude these items and totals
from any recovery that may be had, upon the theory
that moneys expended for unenrolled persons were
illegal, and recoverable.

They say that these items and totals represent
"Capital Investment"—True, as to capital investments legally made, for enrolled members, but a part
of such investments were illegal, as we contend, and
we are contending for the recovery of whatever money
was thus expended, irrespective of the purposes for
which expended.
They say that such buildings may now be as valuable (or more valuable), as when purchased.
That may or may not be true, but the issue is not
met.
We say that no moneys may be legally expended
for persons not enrolled; and a part of such properties were purchased, and repaired, for that purpose.
Will it do to say that if the Secretary of the Interior had used Chickasaw tribal moneys for the purchase of buildings for the accommodation of the children of white tenant farmers, that the moneys thus
expended would not be recoverable, upon the theory
that it was a good and profitable investment?
That is exactly the situation here, except as a
matter of degree. If we are right in our main contention, the unenrolled persons for whom a part of
the moneys were expended, occupied exactly the same
status of white children, or of other nationalities, and
their right, or lack of right, to enjoy common tribal
properties, was exactly the same.
The acts of the Secretary of the Interior, in the
expenditure of all of the moneys complained of, were
either legal or illegal.
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If legal, we cannot prevail; and if illegal, we
should prevail as to all moneys illegally expended; and
if it shall develop that the United States (by the illegal use of tribal moneys for the purchase of a part
of the properties h e r e involved) thereby became a
part owner, in such properties, along with the Chickasaw Nation, that would be rather an odd and unusual
situation, but not one of our making, or for which we
should be expected to furnish a solution.

(9)
Interest.

This subject has been fully discussed, in all of its
phases, in our original Brief (pp. 254-280).
We therein show, as we think, that interest is
allowable upon whatever amounts, if any, that may
be recovered in the instant case.
The same subject has been discussed by attorneys
for defendant, in their Answer Brief (pp. 327-9).
They say (p. 329):
"They (the moneys here involved) were not
funds which the plaintiff had the power or right
to hold on control; neither were they funds held
by the United States under an agreement or law
requiring that they bear interest."
These contentions are all so completely answered
in our original Brief, that we are loath to do more
than refer to the same, without repetition here.
They then say (on same page):
" I f the plaintiff receives judgment for any
funds illegally disbursed, without interest, it will
be in just as good a position as if the funds had
never been expended."
It has been shown, in our original Brief, that the
Chickasaw tribal moneys here involved, were either:
(a), Trust or Invested Funds; or (b), other funds.
All were engaged in drawing interest, as has been
shown.

377

390
How then, or why, can they say that, if repaid
now, without interest, the plaintiff will be in as good a
position as if the funds had never been expended?
If these moneys had remained in the hands of the
United States, throughout all of these years, t h e y
would have drawn interest, under the laws that have
been cited, and the principal sum would have been
thereby increased.
If they had been paid out per capita, the beneficiaries would have had the use of the same, for those
years, which would have been the equivalent of interest.
We must apologize for making answers which are
so obvious and primary.
Under the laws and court decisions, which have
been cited, quoted and commented upon, it is respectfully submitted that the plaintiff should be allowed
interest, at a reasonable rate, u p o n such principal
sums of money as it may recover herein, 4 ' to produce
the present full equivalent of that value paid contemporaneously with the taking".

(10)
Offsets of So-called "Gratuities".

At the time our Original Brief was prepared and
filed herein, the attorneys for the United States had
not set up their contentions as to the allowance of socalled "Gratuity" offsets, under the Act of Congress
of August 12, 1935 (49 Stat., 571-96).
The same have now been set up, in their Answer
Brief (Requested Findings of Fact Y, VI, VII, VIII,
and IX, pp. 290-6).
Also, under Subdivision IV of the Argument (upon "Offsets"), in the same Answer Brief (pp. 329330), they request the allowance of the same, against
any judgment that may be rendered in favor of the
plaintiff, the Chickasaw Nation, in the instant case.
We have said, in our Statement (p. 342 of this
Reply Brief), that, in view of the fact that the whole
subject of so-called "Gratuities" in Choctaw a n d
Chickasaw cases now pending in this Honorable Court,
has been heretofore exhaustively argued (both orally
and by printed Briefs), in the pending cases of "Choctaw Nation v. United States," No. K-260, and "Choctaw and Chickasaw Nations v. United States," No.
17,641, Congressional, we do not feel that any useful
purpose would be served by repeating the arguments
in those cases, upon that subject, in the instant case.
Those cases were argued and submitted on December 8 and 9, 1937, and now await final decisions.
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It is expected that the decisions of the court, upon
that subject, in those cases, will apply to, and govern
other Choctaw and Chickasaw cases; and, unless the
court shall direct otherwise, we shall await, and abide,
in the instant case, the final decisions of the court, in
the above named cases, upon the subject of so-called
"Gratuity" offsets.
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IV.
CONCLUSION.

Having, in the foregoing, replied to the contentions made and argued by the attorneys for the defendant, in their Answer Brief herein, the instant case
is now, on behalf of the plaintiff, the Chickasaw Nation of Indians,
Respectfully submitted,
WILLIAM

H.

FULLER,

and
MELVEN

CORNISH,

Special Attorneys, Chickasaw Nation.
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