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No. K-376 

THE CHICKASAW NATION OF INDIANS, 
Plaintiff, 

vs. 

THE UNITED STATES OF AMERICA, 
Defendant. 

PLAINTIFF'S SECOND MOTION FOR NEW TRIAL. 

Comes now the Chickasaw Nation of Indians, 
the plaintiff herein, by William H. Fuller and Melven 
Cornish, its Special Attorneys, and moves this Hon-
orable Court to grant a new trial in the above styled 
and numbered case, and prays that the decision there-
in (rendered on April 4, 1938), be reformed, in the 
following particulars: 

I . 
In the first and second paragraphs of the Opinion 

(page 2, of the official printed pamphlet thereof), it 
is held that plaintiff's Original Petition (filed August 
29, 1929) was filed under the Jurisdictional Act of 
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Congress, approved June 7, 1924 (43 Stat., 537), as 
amended by the Act of February 19, 1929, which pro-
vide that all petitions should be filed not later than 
June 30, 1930, and that claims set up in petitions not 
filed within that time "would be barred"; but there 
is no reference to, or holding upon; plaintiff's Amend-
ed Petition, filed on September 19, 1936. 

Plaintiff requests that there be incorporated in 
said Opinion, a holding, in such form and wording as 
the court may deem appropriate, that said Amended 
Petition was validated by the Act of Congress, approv-
ed August 16, 1937 (Public 296, 75th Congress, 1st 
Session). 

I I . 
In the ninth paragraph of the Opinion (lines 24, 

25, 26 and 27, page 5, of the official printed pamphlet 
thereof), occurs the following language: 

4 'It must be conceded, as it was in fact con-
ceded in the argument, that this use not only ben-
fited the tribe but was a reasonable and wise pro-
vision on the part of Congress"; 

and plaintiff requests that said language be omitted 
therefrom. 

There follows, and is attached hereto, a Memo-
randum Brief in support of the foregoing Motion; and 
your movant prays that the same be allowed. 

435 
Rule 96, relating to the consideration and dispo-

sition of Motions, provides: 
1 ' The Motion will be considered by the judges 

in conference upon such briefs and affidavits, if 
any, and will there be decided or sent to the law 
calendar for argument." 

It is thought that such Motion, together with the 
Brief in support of the same, set forth sufficient rea-
sons to justify its allowance; but if not, then your 
movant respectfully prays that the same "be sent to 
the law calendar for argument". 

THE CHICKASAW NATION 
OF INDIANS, 

B y W I L L I A M H . F U L L E R , 

and 
M E L V E N C O R N I S H , 

Special Attorneys. Chickasaw Nation. 
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BRIEF IN SUPPORT OF FOREGOING MOTION. 

This " P L A I N T I F F ' S SECOND MOTION FOR 
NEW T R I A L " is not presented for the purpose of 
further opposing, in this Honorable Court, its con-
clusions upon the whole case, as set out in its final 
decision, rendered on April 4, 1938, and its order over-
ruling " P L A I N T I F F ' S MOTION FOR NEW 
T R I A L " , on November 14, 1938. 

However, plaintiff respectfully requests that, for 
the reasons below set out, said final decision of April 
4, 1938, be reformed, in the two particular instances, 
as prayed for in this " P L A I N T I F F ' S SECOND MO-
TION FOR NEW T R I A L " : 

I . 
That plaintiff's Amended Petition, filed herein 

on September 19, 1936, was validated by the Act of 
Congress approved August 16, 1937 (Public 296; 75th 
Congress, 1st Session); 

and 
II. 

That the holding, in the said Opinion of April 
4, 1938, that the attorneys for the plaintiff had "con-
ceded in the argument?' that the moneys of the Chick-
asaw Nation here involved, "benefited the Tribe", and 
"was a wise provision on the part of Congressbe 
omitted therefrom. 
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It is the intention of the plaintiff, in due course, 

to file a petition for Writ of Certiorari in the Supreme 
Court of the United States, for a review of the said 
final decision of this Honorable Court; and, in view 
of the fact that, under the law governing such pro-
ceedings, the record will be limited to, 

" * * * the pleadings, the findings of fact, judgment 
and opinion of the court * * * " , 

it will be readily seen that if the "findings of fact, 
judgment and opinionin a given case, do not fully 
set out the true situation as to the pleadings, or in-
correctly hold as to the contentions of the parties, the 
petitioner in the Supreme Court would be at a dis-
advantage; and we feel safe in assuming that it is 
not the purpose or intention of this Honorable Court 
to permit such a situation to arise. 

We shall now set out, in the order in which they 
appear in " P L A I N T I F F ' S SECOND MOTION FOR 
NEW T R I A L " , the reasons why, in our opinion, the 
same should be allowed. 
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I. 

That plaintiff's Amended Petition, filed herein 
on September 19, 1936, was validated by the Act of 
Congress approved August 16, 1937 (Public 296; 75th 
Congress, 1st Session). 

Plaintiff's Original Petition was filed on August 
29, 1929; and it had reason to believe, and to contend, 
that certain moneys of the Chickasaw Nation had been 
illegally expended, and were recoverable, under the 
Jurisdictional Act of Congress, approved June 7, 1924 
(43 Stat., 537), and, as amended by the Act of Con-
gress, approved February 19, 1929. extending the time 
for filing petitions to June 30, 1930. 

In such Original Petition, the plaintiff prayed for 
an accounting of such moneys so expended, to June 
30, 1929; and for judgment therefor, if found by the 
court to have been illegally expended. 

When the report of the Secretary of the Interior 
was prepared and filed ("Evidence for Defendant"; 
Record, 11-73, it was found that considerable ad-
ditional sums of such moneys had been expended, for 
the same purposes, after June 30, 1929, and up to 
June 30, 1932. 

Sensing that such additional moneys expended 
after June 30, 1929, might not be within the jurisdic-
tion of the court, and not be recoverable under the Or-
iginal Petition, the plaintiff concluded that it would 
be advisable to prepare and file an Amended Petition 
so as to include all moneys expended for the same pur-
poses, to the end of the period when such expenditures 
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ceased, ivhicJi was June 30,1932; and, accordingly, its 
Amended Petition was filed on September 19, 1936. 

In its Opinion herein (Paragraphs 1 and 2), the 
court recites the requirements of the Jurisdictional 
Act of June 7, 1924, as amended by the Act of Feb-
ruary 19, 1929, regarding the time for filing peti-
tions, and holds that all such petitions must be filed 
not later than June 30, 1930, or the claims therein 
set up would be barred. 

In the second paragraph of the said Opinion of 
April 4, 1938, the court holds: 

"The act also provided that suit under the 
provisions of this act would be barred if not be-
gun five years from the date of its approval; also 
that this court should adjudicate any claims which 
the United States may have against said Indian 
Nations but that said claims should not operate as 
an estoppel and might be pleaded only as an off-
set. By the Act of February 19, 1929, the period 
within which suit could be commenced was ex-
tended to June 30,1930." (Italics ours.) 

Thus, it is held that plaintiff's Original Petition 
of August 29, 1929, was filed within time, and was 
therefore valid, and that claims set up in petitions not 
filed prior to June 30, 1930, would be barred; but there 
is no holding that plaintiff's Amended Petition, filed 
September 19, 1936 (under the Act of Congress ap-
proved August 16, 1937; Public 296, 75th Congress, 
1st Session), was validated, under the provisions of 
the later Act. 
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Was the Amended Petition filed on September 

19, 1936, validated by said Act; and should there also 
be a holding to that effect? 

The decision of the Supreme Court of the United 
States, in the case of United States v. Seminole Nation, 

(^39 U. J . , decided January 4, 1937, shows that the 
doubts of the plaintiff, as to the validity of its Amend-
ed Petition filed September 19,1936, were well founded. 

Syllabus 4 of that decision is as follows: 
''Jurisdiction of Court of Claims in action 

against United States on claims of Seminole Na-
tion held limited to claims sued on before expirar-
tion of period within which United States conr-
sented to be sued and did not extend to cause of 
action not alleged in original petition which was 
filed within such period, where amended petition 
was not filed until after expiration of such period; 
since United States could not be sued without its 
consent(Italics ours.) 

It was thus made plain that all Amended Petitions 
in Five Civilized Tribes cases, filed after June 30, 
1930, were invalid; and immediately after this deci-
sion was rendered, the situation thus created was call-
ed to the attention of the Congress, by the Five Civ-
ilized Tribes having cases pending in the Court of 
Claims, and relief by remedial legislation was sought. 

The Act of Congress approved August 16, 1937 
(Public No. 296; 75th Congress, 1st Session) was pass-
ed; and the pertinent provisions of that Act are as 
follows: 
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"That in suits heretofore filed in the United 

States Court of Claims by the Five Civilized 
Tribes under their respective Jurisdictional Acts 
(citing such Acts by dates, and pages of Statutes 
at large), * * * plaintiffs therein shall have the 
right, prior to January 1, 1938, to amend their 
petitions to conform to any evidence heretofore 
filed in said suits, whether such amended petitions 
develop original claims or present new claims 
based upon said evidence; and jurisdiction be, 
and is hereby, conferred upon said Court of 
Claims, notwithstanding the lapse of time or stat-
utes of limitation, to hear, examine, adjudicate, 
and render judgment in any and all legal and 
equitable claims which may have been presented 
by said Indian Nations in any amended petitions 
heretofore filed, or which may be filed under the 
terms of this Act; and claims so presented shall 
be adjudicated by said court upon their merits as 
though presented by petition filed within the time 
limited by said respective original Jurisdictional 
Acts, as amended;" (Italics ours.) 

Thus, "amended petitions heretofore filed" (such 
as our Amended Petition filed September 19, 1936) 
were validated; and provision made for the filing of 
other amended petitions, prior to January 1, 1938. 

The members of this Honorable Court will, no 
doubt, remember that, in the oral argument in the in-
stant case, in March, 1938, the Special Attorney for 
the plaintiff, the Chickasaw Nation, called the court's 
attention to the said Amended Petition, filed herein 
on September 19, 1936, and that the same had been 
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validated by the said Act of Congress, approved Au-
gust 16, 1937; and the same was also called to the at-
tention of the Attorney for the United States, at the 
same time, with the request that he state if he had 
any contention against the validity of such Amended 
Petition, and he readily stated that there was no such 
contention upon the part of the defendant, the United 
States. 

In view of the foregoing, and in order that the 
decision of this Honorable Court may reflect the true 
status of the Amended Petition referred to, in any 
future proceedings that may arise in the instant case, 
we respectfully request that there be incorporated in 
its said Opinion, in such form and wording as the 
court may deem appropriate, a holding t h a t said 
Amended Petition was validated by the said Act of 
Congress, approved August 16, 1937 (Public 296, 75th 
Congress, 1st Session), as prayed for in Paragraph 
I of "PLAINTIFF 'S SECOND MOTION FOR NEW 
TRIAL" . 
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I I . 

That the holding, in the said Opinion of April 
4, 1938, that the attorneys for the plaintiff had "con-
ceded in the argument" that the moneys of the Chick-
asaw Nation here involved, "benefited the Tribe", and 
"was a wise provision on the part of Congressbe 
omitted therefrom. 

In the ninth paragraph of said Opinion of April 
4, 1938, (in lines 24, 25, 26 and 27, on page 5 of the 
official printed pamphlet thereof), occurs the follow-
ing language: 

" I t must be conceded, as it was in fact con-
ceded in the argument, that this use not only ben-
efited the tribe but was a reasonable and wise 
provision on the part of Congress." 

The sole and only purpose of Paragraph II of 
"PLAINTIFF 'S SECOND MOTION FOR N E W 
T R I A L " is to respectfully pray that the above quot-
ed language of the said Opinion be omitted. 

In support of the prayer, and as showing that such 
language incorrectly states our contentions upon that 
vital and governing issue in the instant case, we set 
out below, what was said in our Reply Brief (Record, 
page 354): 

"While the sentiments of the Secretary of 
the Interior, in thus continuing this illegal use 
of common tribal moneys, may be commended 
when gauged by the rule, and weighed in the bal-
ance, of his own notions of charity and benevo-
lence, and his own notions of what good might 
thereby be accomplished, they certainly do not 
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square with the law, which the Indian owners 
of the property agreed to, and which Congress 
passed, definitely and specifically limiting the ben-
efits of common tribal property to the enrolled 
members of the tr ibe" ; 

and (Record, page 358): 
"The fact that each individual must stand, 

or fall, upon his oum legal rights (and not upon 
the rights of some relative) in the enjoyment of 
common tribal property, has been settled by the 
law, and upheld by the Supreme Court of the 
United States, in case of Gritts v. Fisher (224 
U. S. 640), which is often referred to by the at-
torneys for defendant, in their Answer Brief." 

" I n that case (and in many other cited cases) 
it was held, generally, that the enjoyment of com-
mon tribal property depended wholly upon tribal 
membership; but in the Gritts v. Fisher case, it 
was held, definitely and specifically, t h a t the 
rights, or lack of rights of each individual, depend-
ed wholly upon his own status, as to whether he 
was an enrolled member, or not an enrolled mem-
ber, of the tribe." 

"The Supreme Court said: 
'The right of each individual to partici-

pate in the enjoyment of such property de-
pended upon tribal membership * * * ' ' 

and (Record, page 361): 
" I n the first place, it is not a fact that the 

expenditure of common tribal monevs for the use 
of persons who were not enrolled members (and, 
therefore, not members of the tribe), was in the 
interest or for the benefit of the tribe. The en-
rolled members of the tribe owned all common 
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tribal property, and none could be legally used 
for persons not enrolled, and not members. There-
fore, the use of the money here complained of 
was detrimental to the tribe (the enrolled mem-
bers) . " 

This Reply Brief was before the court, at the 
time the case was orally argued, and was made use of, 
at that time, by the Special Attorneys for the plaintiff 
the Chickasaw Nation; and there was no variation 
from those contentions, in the oral argument, or at 
any other time. 

While we are loath to take issue with this Hon-
orable Court, in this respect, or otherwise, we are 
very sure that neither the court, nor any member there-
of, would permit an injustice to be done, or place an 
unfair burden upon the attorneys, in the trial of cases 
pending before it, or in any future proceedings that 
may arise. 

We are assuming that the above quoted language 
was inadvertently incorporated in the said Opinion, 
and that there will be no disinclination to omit the 
same, if and when it is made plain that it erroneously 
states our contentions upon that vital and governing 
issue, and that we have said nothing, and done noth-
ing to the contrary; and especially so, when it is also 
made plain that, if the quoted language be not omit-
ted, an unfair and unjust burden will be placed upon 
the Special Attorneys for the plaintiff, the Chickasaw 
Nation, in any future proceedings that may follow, in 
due course. 
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It may be readily seen that if, upon petition for 

Writ of Certiorari in the Supreme Court of the United 
States, the above quoted paragraph of the Opinion is 
permitted to stand, it will not only be stressed, to our 
disadvantage, by opposing counsel, but it is conceiv-
able that the Supreme Court will be less impressed by 
our contentions if there be before it a holding, by the 
Court of Claims, that the vital and governing issue 
in the case, has been conceded by the Chickasaw Na-
tion and its Special Attorneys. Such a situation would 
be especially difficult and embarrassing, when, under 
the law governing petitions for Certiorari in Court 
of Claims cases, the record before the Supreme Court 
is confined to the "pleadings, findings of fact, judg-
ment and opinion of the court" (Act of February 13, 
1925; 43 Stat., 939). 

That would be an unfair burden for us to have to 
bear; and we feel justified in assuming that the Hon-
orable Court will not require us to bear it, if and when 
the real situation, as herein set out, is made plain. 

In the argument (both in the Briefs and in oral 
argument), we readily granted that, in the expendi-
ture of the moneys involved, good might have been 
done, and charity and benevolence might have been 
practiced, when weighed in the balance of his (the 
Secretary of the Interior's) own notions of what might 
be accomplished for the benefit of these unenrolled 
persons, just as though such moneys had been expend-
ed for the benefit of the children of white tenant farm-
ers, or the children of citizens of other Nations; but 
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nowhere, nor at any time, have we ever conceded or 
admitted that the moneys involved were expended "for 
the benefit of the Chickasaw Nation, as a whole," nor 
that Congress had ever authorized the expenditure of 
such moneys for the benefit of persons who were not 
enrolled members of the Nation or Tribe. 

We have always contended, and maintained, that 
the moneys here involved, were expended for the bene-
fit of individual persons, who were not enrolled mem-
bers of the Chickasaw Nation; who were not a part 
of the Nation or Tribe, as such; who had no legal right 
to receive such moneys, since they belonged to the en-
rolled members thereof; and that, for those reasons, 
such moneys were illegally expended, and are recov-
erable. 

To concede the opposite would be to concede the 
whole case; for, if these moneys were expended "for 
the benefit of the Chickasaw Nation, as a whole", they 
were legally expended, and are not recoverable. 

That is the vital and governing issue in the in-
stant case, and we have endeavored to make plain our 
contentions, in that respect, in all proceedings before 
this Honorable Court. 

As stated, the foregoing is not said, and repeated, 
for the purpose of attempting to here reargue the 
whole case. 

In its wisdom, this Honorable Court has decided 
the case, in its final decision of April 4, 1938, and in 
its order overruling our " P L A I N T I F F ' S MOTION 
FOR NEW T R I A L " on November 14, 1938. 
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We are merely praying, in this, our " P L A I N -

TIFF 'S SECOND MOTION FOR NEW T R I A L " , 
that the above quoted language be omitted, in order 
that we may be relieved of an unfair burden, when 
our petition for Writ of Certiorari comes to be con-
sidered and passed upon by the Supreme Court. 

Therefore, for the reasons stated, we feel that our 
respectful prayer for the omission of such language 
from the said Opinion of April 4, 1938, as prayed for 
in Paragraph II of " P L A I N T I F F ' S SECOND MO-
TION FOR NEW T R I A L " , is well taken, and should 
be granted. 

Respectfully submitted, 

THE CHICKASAW NATION 
OF INDIANS, 

B y W I L L I A M H . F U L L E R , 

and 
M E L V E N C O R N I S H , 

Special Attorneys. Chickasaw Nation. 


