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I. 

STATEMENT OF THE CASE. 

( 1 ) 
Jurisdiction. 

The instant suit has been filed by authority of the 
Act of Congress of June 7, 1924 (43 Stat, 537), the 
first paragraph of which act is as follows: 

That jurisdiction be, and is hereby, conferred 
upon the Court of Claims, notwithstanding the 
lapse of time or the statutes of limitation, to hear, 
examine, and adjudicate and render judgment in 
any and all legal and equitable claims arising un-
der or growing out of any treaty or agreement be-
tween the United States and t h e Choctaw and 
Chickasaw Indian Nations or Tribes, or either of 
them, or arising under or growing out of any act 
of Congress in relation to Indian affairs which 
said Choctaw and Chickasaw Nations or Tribes 
may have against the United States, which claims 
have not heretofore been determined and adjudi-
cated on their merits by the Court of Claims or 
the Supreme Court of the United States; 

and later acts of Congress amending the same. 

(2) 

The Facts 

77 

court) wherein the facts have been more conclusively 
proven. 

When the plaintiff, the Chickasaw Nation, had 
reason to believe that a large sum of its moneys had 
been appropriated and expended by the United States, 
in violation of existing provisions of treaties and laws, 
and the 5th Amendment to the Constitution of the 
United States, and that it had substantial grounds for 
contending that such moneys, so expended, were recov-
erable, under the Jurisdictional Act of Congress of 
June 7, 1924, it cast about for the best means of prov-
ing the facts. 

It knew that a considerable total sum of its mon-
eys had been expended in the operation of so-called 
tribal schools, for the use and benefit of persons who 
were not enrolled members of the Chickasaw Nation, 
and who had no legal right to receive the same; and 
that such facts could be proven only from the official 
monthly, quarterly and annual reports of such schools, 
showing the attendance of pupils, their tribal enroll-
ment (or non-enrollment, as the case might be) and the 
moneys of the Chickasaw Nation which had been ex-
pended for their use and benefit. 

It knew, further, that, by separating the moneys 
legally expended from the moneys illegally expended 
(upon the basis of moneys used for enrolled member 
pupils and non-enrolled member pupils), the total sum 
of moneys which it claimed to have been illegally ex-
pended, could thus be determined and set up as a claim 
against the United States, under the Jurisdictional 
Act. 
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Therefore, in its original petition (after setting 
out the grounds for its contentions that moneys ex-
pended for the use and benefit of persons who were 
not enrolled members of the Chickasaw Nation and 
who had no legal right to receive the same, were recov-
erable), it stated (in Paragraph 12) that: 

"The Chickasaw Nation has no means of de-
termining, with sufficient definiteness and accu-
racy, just what total sum of its moneys have been 
so used and expended * * * " ; 

and it then prayed that an order be made and entered, 

by the court, 
u * * * requiring the proper officers of the 

United States to prepare and file, in this suit, a 
statement * * * showing the exact or approximate 
sums of money, belonging to the Chickasaw Na-
tion, which have been used and expended tor 
Dersons whose names do not appear upon the final 
and approved citizenship rolls of the Chickasaw 
Nation." 

We deem it important to state, in this connection 
(and for the important bearing it will have upon the 
issues in the case, which will be discussed in the Argu-
ment which follows) that all of the moneys which (it is 
claimed) were illegally expended, and which are sought 
to be recovered in the instant case, were expended m 
connection with Carter Academy (formerly Bloom-
field Seminary) at Ardmore, Oklahoma, a n d seven 
contract (or privately owned) schools, as follows: bt 
Elizabeth's Boarding School, Purcell, Oklahoma; Old 
Goodland Industrial School, Goodland, Oklahoma; 
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Oklahoma Presbyterian College, Durant, Oklahoma; 
St. Joseph's Boarding School, Chickasha, Oklahoma; 
El Meta Bond College, Minco, Oklahoma; and St. Agnes 
Academy, Ardmore, Oklahoma. 

Inquiry and investigation disclosed that the orig-
inal monthly, quarterly and annual reports of such 
schools were available, and would reflect the attend-
ance of all pupils, their tribal enrollment (or non-en-
rollment) status, and the various sums of moneys be-
longing to the Chickasaw Nation which had been ex-
pended for their use and benefit; that they would be 
the best evidence of the facts relied upon; and that 
such reports were on file in the Indian Office at Wash-
ington, in the office of the Superintendent for the Five 
Civilized Tribes at Muskogee, Oklahoma, and in the 
office of the Superintendent of Carter Academy (for-
merly Bloomfield Seminary) at Ardmore, Oklahoma. 

After the filing of the original petition in the in-
stant case, the Special Attorneys were given access to 
the reports on file in the office of the Superintendent 
for the Five Civilized Tribes at Muskogee, Oklahoma, 
relating to the Seven Contract Schools a b o v e men-
tioned ; and tabulations of the same were made, show-
ing the facts necessary to be proven, relating to such 
schools. 

The tabulations thus made were then submitted 
to the Indian Office at Washington, with the request 
that the correctness of the same be verified, by com-
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parison with the official reports from which they were 
niäd-ö» 

Photostatic copies of such tabulations were made 
by the Indian Office, and then transmitted to the Mus-
kogee office, with directions that the requested com-
parisons and verifications be made. 

The history and outcome of these preliminary 
transactions are set out in the letter of the Commis-
sioner of Indian Affairs to the Superintendent for the 
Five Civilized Tribes, dated October 20, 1933 (printed 
Record, pages 59 and 60), as follows: 

Dear Mr. Landman: Reference is m a d e 
herein to the suit (case No. K-376) brought by the 
Chickasaw Nation against the United States m 
the Court of Claims in which a claim is set forth 
by said Indian nation against the Government for 
the alleged illegal use of Chickasaw tribal moneys 
in the maintenance of schools and for the educa-
tion of unenroiled children of enrolled members of 
the tribe, or for the education of other persons 
whose names are not on the approved final rolls 
of the Chickasaw Nation. 

* * * * * * * 

With Indian Office letter of May 15, 1933, 
there was transmitted to you a copy of a tabula-
tion made by Melven Cornish, attorney for the 
Chickasaw Nation, which purported to show the 
enrollment, during c e r t a i n years m various 
Chickasaw and contract schools, segregated as to 
pupils who were enrolled members of the tribe and 
as to pupils who were not enrolled members of the 
tribe; and also showing the alleged illegal expen-
ditures on account of said nonenrolled persons. 
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The Indian Office, desiring to be advised as 
to the correctness of said compilation, requested 
you to check said information with the records 
and papers on file in your office and to bring the 
information down to date beginning with the first 
year following the approval of the Chickasaw 
final rolls, and to submit a report in the matter. 

* * * * * * * 

It appears that you referred the matter to 
Mr. Geo. C. Wells, supervisor of Indian education 
for Oklahoma. A copy of his letter of May 31, 
1933, concerning the subject is transmitted here-
with. His report is to the effect that the records 
in Muskogee are incomplete and that a full re-
port could not be made; also that certain informa-
tion could not be furnished. 

As stated in the above-mentioned Indian Of-
fice letter of May 15,1933, Mr. Cornish informally 
advised us that the information set forth in his 
above-mentioned tabulation was obtained by him 
from the records and papers on file in your office 
or on file in the office of the supervisor of Indian 
education for Oklahoma, Mr. Cornish, who is now 
in Washington, orally reasserts that the informa-
tion set forth in his above-mentioned tabulation 
was obtained by him from information on file in 
Muskogee, as above indicated. 

The Special Attorneys for the Chickasaw Nation 
(having examined the reports in the Muskogee office, 
and knowing that they contained all the information 
necessary to prove the facts relied upon) then re-
quested the Commissioner of Indian Affairs to direct 
the Muskogee office to forward all applicable reports 
and other data to the Indian Office at Washington. 
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This request was granted, as shown by the lan-

guage contained in the same letter of October 20, 1933 
(printed Record, pages 60-61), as follows: 

In view of the above-mentioned letter of Mr. 
Wells' and the oral statement of Mr. Cornish, you 
are requested to forward to us as soon as possible 
for the information and temporary use of the In-
dian Office, the monthly or quarterly school re-
ports, or copies thereof, of the Chickasaw and con-
tract schools, and other papers, from which Mr. 
Cornish compiled the information set forth m his 
above-mentioned tabulation, so far as said report 
and papers may be found in your office or may be 
obtained from the supervisor of Indian education 
for Oklahoma, or from the tribal or contract 
schools. 

It is desired that the monthly or quarterly 
school reports from 1908 to the present time, so 
far as relates to the enrollment and education ot 
pupils, where said education was paid for out ot 
tribal funds, be forwarded to us in connection with 
the above-mentioned matter. 

Mr Cornish is planning to return in a few 
days to Oklahoma and will call at your office and 
confer with you concerning the matter. He has 
orally stated that he would be pleased to conler 
with you and indicate the reports and papers de-
sired,' and assist in the search for and idenfafioa-
tion of such other papers as should be forwarded 
in response hereto. 

* * * * * * * 

Inasmuch as we desire these papers for the 
purpose of compiling certain information there-
from for the use of the Attorney General m the 
above-mentioned suits of the Choctaw and Chicka-
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saw Nations, we will be pleased if you will give 
this matter your immediate attention and forward 
to us at the earliest practicable date, the requested 
papers and other necessary data, so far as same 
may be found in your office or obtained as above 
suggested. 

At the same time, the Commissioner of Indian 
Affairs made a like order upon the Superintendent of 
Carter Academy (formerly Bloomfield Seminary) at 
Ardmore, Oklahoma, by letter dated October 26, 1933 
(printed Record, pages 61-62), as follows: 

A copy of Indian Office letter of October 20, 
1933, to the Superintendent of the Five Civilized 
Tribes Agency, requesting him to forward to this 
office for its information and temporary use, cer-
tain school reports and papers, is enclosed for 
your information. 

We are desirous of obtaining certain infor-
mation from the records or papers on file at Car-
ter (formerly Bloomfield) Seminary, concerning 
the enrollment and attendance of Chickasaw In-
dian pupils enrolled on the final rolls of the 
Chickasaw Nation and the enrollment and attend-
ance of Chickasaw children, or others, who were 
not enrolled on the final rolls of said Indian Na-
tion. We are also desirous of obtaining informa-
tion as to the expenditure of Chickasaw tribal 
funds in the matter of the education of said In-
dian children and others, at the above-named 
school. 

We will be pleased if you will forward im-
mediately to us for the information and tempo-
rary use of the Indian Office, the monthly or 
quarterly reports of the above-named Carter (for-
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merlv Bloomfield) Seminary, covering the enroll-
ment and attendance of such pupils for the period 
from 1908 to the present time; also any informa-
tion the records or papers on file at said seminary 
may show as to the receipt or expenditures oi 
Chickasaw tribal funds in the matter of the edu-
cation of said pupils, or in connection with tne 
administration of the school. 

These directions for forwarding to the Indian 
Office all reports and data called for, were promptly 
complied with, as shown by the letter of the Superin-
tendent for the Five Civilized Tribes at Muskogee, 
Oklahoma, dated November 25, 1933 (printed Record, 
page 62), as follows: 

Inclosed you will find bill of lading, 1-35128, 
covering shipment of one box of contract school 
reports and retained vouchers. This shipment is 
in compliance with instructions contained m your 
letter of October 20,1933, to be used in connection 
with the suits (cases K-376 and K-187) brought 
by the Chickasaw and Choctaw Nations against 
the United States in the court of claims. 

You will find the reports for each contract 
school arranged by years and extending back to 
1910 as shown by copies of schedules herewith 
inclosed for your information. The original copy 
of each schedule is filed with the reports and 
vouchers, and each package contains the records 
of a separate school. The Chickasaw reports were 
checked over by Mr. Cornish and he has a copy 
of schedules showing payments from Chickasaw 
funds; 

and, also, as shown by the letter of the Superintendent 
of Carter Academy (formerly Bloomfield Seminary) 
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at Ardmore, Oklahoma, d a t e d December 31, 1933 
(printed Record, page 34), as follows: 

The following is in answer to your letter of 
October 26, 1933, requesting for temporary use of 
the Indian Office, the monthly or quarterly reports 
of the Carter (Bloomfield) Seminary, covering 
the enrollment and attendance of such pupils for 
the period from 1908 to the present time, we wish 
to respectfully state that the records of this school 
are for the period November 1916 to June 1929, 
inclusive, since that date we have been given In-
dian boarding schools (Carter Seminary, Okla-
homa) funds. Bloomfield located near Denison, 
Texas, burned in 1914, we have no record of the 
accounts for these years and the present Bloom-
field opened in November 1916. You also re-
quested us to show the receipts and expenditures 
of Chickasaw tribal funds given this school for 
education and administration during the period 
November 1916-June 30, 1929. 

After such reports and data had been received by 
the Indian Office at Washington, the Special Attorneys 
for the Chickasaw Nation then filed their request for 
the verification of the tabulations formerly made, by 
comparison with such reports and data, and by such 
other means as the Indian Office might deem advisable. 

This request was contained in their letter ad-
dressed to the Commissioner of Indian Affairs, dated 
February 5, 1934 (printed Record, pages 62-66), as 
follows: 

Dear Mr. Commissioner: On October 20, 
1933, you addressed a letter to the Superintendent 



of the Five Civilized Tribes Agency at Muskogee, 
Oklahoma, directing that certain records and re-
ports relating to the case of The Chickasaw Na-
tion vs. The United States, No. K-376, m the 
United States Court of Claims, be forwarded to 
your office for use in connection with that case; 
and on October 26, 1933, yon addressed a like let-
ter to the superintendent of Bloomfield Seminary 
at Ardmore, Oklahoma. 

* * * * * * * 

On November 25, 1933, the Superintendent 
for the Five Civilized Tribes Agency at Musko-
gee by letter accompanying the same, transmitted 
all records and reports called for in your said let-
ter of October 20, 1933, and the same are now m 
your hands. 

Within the past ten days, the superintendent 
of Bloomfield Seminary likewise transmitted to 
von, accompanied by appropriate letter, the rec-
ords and reports called for by you in your said 
letter of October 26, 1933, and the same are now 
likewise in your hands. 

* * * * * * * 

It is believed that the records and reports 
forwarded to you by the Superintendent of the 
Five Civilized Tribes Agency at Muskogee, Okla-
homa, and the records and reports forwarded to 
you by the superintendent of Bloomfield Seminary 
at Ardmore, Oklahoma, will be sufficient to enable 
your office to make the report called for m that 
part of said paragraph 12 of the petition, above 
quoted. 

The records and reports forwarded to you by 
the Muskogee office relate to so-called " contract 
schools" and show the names and tribal enroll-
ment status of all persons attending such schools 
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(by quarters or months) for whose education and 
accommodation Chickasaw moneys were used. In 
1929 a full and complete tabulation of these re-
ports and records were made by Mr. Melven Cor-
nish, one of the special attorneys employed on be-
half of the Chickasaw Nation, showing, by months 
or quarters, just what percentage of such moneys 
were used for the education and accommodation 
of persons whose names appeared upon the tribal 
rolls of the Chickasaw Nation, and just what per-
centage of such moneys were spent for those per-
sons whose names do not appear upon such tribal 
rolls. Photostatic copies of these tabulations thus 
made have been made by your office and are now 
on file there. Bequest has heretofore been made 
that your office (with the cooperation and assis-
tance of the Muskogee office) compare such rec-
ords and reports with the tabulations heretofore 
made by Mr. Cornish, for the purpose of deter-
mining the accuracy thereof, and that, if found ac-
curate, that such tabulations be included in the 
report of your office. This direction was made by 
your office to the Muskogee office, but it did not 
comply with this direction, and it therefore be-
came necessary to have the original records and 
reports sent to your office for that purpose. The 
request for a comparison of such records and re-
ports with the tabulations heretofore made, for 
the purpose of determining their accuracy, is now 
renewed, and it is hoped that this comparison can 
and will be made at an early date, and that such 
conclusions, as shown by such tabulations, if found 
correct, be incorporated in your report in this 
case. 

The records and reports forwarded to your 
office by the superintendent of Bloomfield Semi-
nary are as follows: 



1 Financial statement of all moneys received 
and expended from 1917 to 1929, inclusive, during 
the time Chickasaw moneys were used. 

2 The attendance reports, by quarters, by 
half years, and by years, of all pupils who have 
attended the school. 

3 The original applications upon which all 
pupils were originally admitted to the school. 

4 A tabulation (from all sources above re-
ferred to) showing the tribal enrollment status ot 
each pupil. 

These records and reports are sufficient to 
enable your office to make the report and reach the 
conclusions of fact, in conformity with the prayer 
of the Chickasaw Nation contained m said para-
graph 12 of its petition in this case. 

The total amount of money expended for the 
education and accommodation of pupils attending 
Bloomfield Seminary are set out, fully and m de-
tail, in the "Report of allotments and expendi-
tures of Chickasaw tribal funds, fiscal years 191/-
1930," heretofore forwarded to your office. 

The "attendance reports" contain the names 
and all other necessary information of all pupils 
who attended such school for each year. 

The reports furnished you by the superin-
tendent of Bloomfield Seminary (in five volumes, 
the first volume referring to all pupils whose 
names begin with the letters " a " , " b " , and o ; 
the second volume referring to> a 1 pup*"whoee 
names begin with the letters d , _ e t , g , 
and <<h"; the third volume referring to all pupils 
Whose names begin with the letters l , D , * . 
" 1 " and " m " ; the fourth volume referring to all 
pupils whose names begin with the letters n , 
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" o " , " p " , " q " , and " r " ; and the fifth volume 
referring to all pupils whose names begin with the 
letters " s " , " t " , " u " , " v " , " w " , " x " , <<y", and 
" z " ) contain full and complete information as to 
the tribal enrollment and citizenship status of each 
pupil who attended such school for the years 1917 
to 1929, inclusive. By making a roster of all pu-
pils who attended such school for a given year, 
and by entering opposite each name appearing 
upon such roster, the tribal enrollment and citi-
zenship status of each pupil (as shown by the five 
volumes of tabulations, above referred to) it can 
be determined what percentage of such pupils 
duly attending such school, for any given year, are 
enrolled upon the tribal rolls of the Chickasaw 
Nation and what percentage of such pupils are not 
enrolled. Thus, if, for a given year, 167 pupils 
attended such school, and, by the process above 
referred to, it shall appear that the names of 67 
of such pupils appear upon the tribal rolls of the 
Chickasaw Nation, and that the names of 100 of 
such pupils do not appear upon the tribal rolls 
of the Chickasaw Nation, it will thus appear that 
100/167ths of such pupils were not enrolled and 
that 67,/167ths thereof were enrolled. The conclu-
sion, therefore, as a fact, is that 100/167ths of the 
total moneys spent for that year, was spent for 
the education and accommodation of pupils who 
were not enrolled and that 67/167ths of such mon-
eys were expended for the education and accom-
modation of pupils whose names do appear upon 
such rolls. 

This plan, if it shall meet the approval of 
your office, will establish the fact as to the use of 
the moneys referred to; and will be a full com-
pliance with the prayer of the Chickasaw Nation, 
in this case, as set out in said paragraph 12 of its 
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netition; and we respectfully request that, by this 
plan and process, the facts be disclosed and in-
cluded in the report of your office. 

* * * * * * * 

It is the contention of the Chickasaw Nation 
that moneys expended for the education and ac-
commodation of persons whose names do not ap-
pear upon the tribal rolls of the Chickasaw Nation, 
were illegally expended and should be recovered. 
However, it is not expected that the report of your 
office shall set forth any legal conclusions. Our 
request (and the prayer of the petition) is that 
the facts, as shown by the records and reports, be 
set forth; and the legal contentions of the Chicka-
saw Nation can then be drawn and submitted to 
the court for its final action. 

This request was promptly granted. The final re-
port was prepared by the Indian Office, and approved 
and transmitted to the Attorney General, by the Secre-
tary of the Interior, dated September 19,1934 (printed 
Record, pages 16-44). 

It was found that this report contained some 
minor errors as to the total sum of money involved, and 
these errors were corrected by an amended report 
(again prepared by the Indian Office, and approved 
and transmitted to the Attorney General) by ^ S e c -
retary of the Interior, dated November 9,1934 (printed 
Record, pages 44-59). 

These two reports of the Secretary of the Interior 
(together with other applicable official documents and 
correspondence) have been printed by the United 
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States, as the 4 4 EVIDENCE FOR THE DEFEND-
A N T " ; and the facts therein proven are accepted by 
the plaintiff, the Chickasaw Nation, as establishing the 
facts upon which it relies, in the instant case. 

The foregoing is the history of "How the facts 
have been proven"; and our conclusions as to "What 
facts have been proven" will be set out in that part of 
this Brief which immediately follows. 

(We acknowledge, with pleasure, the very cour-
teous cooperation of the Indian Office and the Depart-
ment of the Interior, as well as the offices of the Super-
intendent for the Five Civilized Tribes and the Super-
intendent of Carter Academy (formerly Bloomfield 
Seminary), in Oklahoma, in proving the facts in the 
instant case, as shown by the official reports and rec-
ords referred to, in the manner above set out). 

(b) What facts have been proven. 

The official reports of the Secretary of the Inte-
rior, together with the additional computations made 
therefrom (all of which are contained in, and support-
ed by, the printed Record herein), furnish the proof of 
all the necessary facts relied upon by the plaintiff, the 
Chickasaw Nation, in the instant case. 

The first report, d a t e d September 19, 1934 
(printed Record, pages 16-44) is as follows: 



Mv Dear Mr. Attorney General: Reference 
i s again W e to the suit of the C « -
v , The United States, Case No. K-37b, in tne 
United States Conrt of Claims, and to Department 
letter of August 18,1933, relative to said smt, and 
the matters involved. 

The Chickasaw Indian Nation, in its petition 
alleges the illegal and wrongful use of certain of 

tribal funds by the United States m the mam-
« and support of the tribal schools and 

the education of Chickasaw children and otliers 
who were not enrolled on the final < » s t a p ^ 
If said Indian Ä 
and judgment. t ^ e - Z l 

S L T Ä S fet ter^ and reference w a s 
therein iimde to the various pertinent ac s of Con 
CTess and to the plenary power and authority of 
Congress over Indian tribal affairs, relations, and 

P r ° P F r o m examination of various reports and 
Daners in the Indian Office, it is found that Clncka-papers in u f o r s u p p o r t 
saw tribal funds have pee f l B l o o m . 
and maintenance ot tlie L-artei <>.'' i 
fir 1 i Seminar v a Chickasaw tribal school, and 
al o f o " dücation of Chickasaw Indian chil 
dren at certain other schools in Oklahoma, sa d 
education being provided for by contracts made 
with said schools,namely: 

St. Elizabeth Boarding School, Purcell, Okla-

h 0 m Old Goodland Industrial School, Goodland, 
Oklahoma; , 

Oklahoma Presbyterian College, D u r a n t , 
Oklahoma; 
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St. Joseph's Boarding School, Chickasha, 
Oklahoma; 

El Meta Bond College, Mineo, Oklahoma ; 
St. Agnes Academy, Ardmore, Oklahoma; 
Murray School of Agriculture, Tishomingo, 

Oklahoma. 
The approved final rolls of the citizens of the 

Chickasaw Indian Nation of Oklahoma were by 
operation of the provisions of section 2 of the act 
of April 26, 1906 (34 Stat. L. 137), completed and 
closed on March 4, 1907. By certain subsequent 
provisions of law a few additions were made to 
said final citizenship rolls. The claim presented 
by the Chickasaw Nation in Case No. K-376 re-
lates to the matter of the expenditure of the tribal 
funds since 1907 in the education of children who 
were not enrolled on the above-mentioned final cit-
izenship rolls of said Chickasaw Nation. 

An examination of the enrollment and at-
tendance records of the above-mentioned tribal 
school and of the above-mentioned contract 
schools for the period since the year 1907, shows 
that the children educated in said schools, and for 
whose education the Chickasaw tribal funds were 
used, were either Chickasaw Indians enrolled on 
the above-mentioned final rolls of citizens of the 
Chickasaw Nation or were Chickasaw Indian chil-
dren whose parents were enrolled on said final 
citizenship rolls. 

Relative to the contract schools, tabulated 
statements were prepared by Mr. Melven Cornish, 
one of the special attorneys of the Chickasaw Na-
tion, from the enrollment records of said schools, 
which tabulated statements referred to certain pe-
riods in which the moneys of the Chickasaw Na-



tion were used and expended; the 
nUs for whom sue), moneys were used; the num-
ber sich pupils whose names appear on the 
final roUs of citizens of the Chickasaw Nation; the 
number of such pupils whose names do not appear 
ZmsZh final rolls; and the total amounts of 
Z Z moneys of the CUcUasaW ^ / Z ^ 
„„,, tended for the periods indicated, as sftown 
hv tht school vouchers and attendance reports. 
The statements so prepared hy Mr. Cornish were 
^heekfd Zerin the Indian Office and found to be 
S Ä A : f e f S t d the^atlated certain periods could not he found, the tabulated 
statements are not complete. 

By a computation based upon the above-men 
tioned compiled statements, it appears f ^lataon 
to the contract schools that the amounts of Chick-
asaw tribal funds paid said schools for the educa-
tioTof Chickasaw children, who were not enrolled 
on the final rolls of citizens of the Chickasaw Na-
tion are approximately as follows: 
St. Elizabeth Boarding School, Purcell, 

Oklahoma (from 1913 to 1932 in-
clusive, except certain period m- ^ 
dicated) 

Old Goodland Industrial School Good-
land, Oklahoma (from 1924 to 
1932, inclusive) 

Oklahoma Presbyterian College, Du-
rant, Oklahoma (from September 
1920 to May 1932, except month ot 
May 1922) •' • ' 

St. Joseph's Boarding School, Chicka-
sha Oklahoma (from September 
1914 to May 1932, inclusive, except 
certain period indicated) ' 
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El Meta Bond College, Minco, Okla-
homa (from September 1916 to 
May 1930, inclusive) 3,243.38 

St. Agnes Academy, Ardmore, Okla-
homa (from September 1913 to 
June 1932, inclusive, except cer-
tain period indicated) 69,368.47 

Murray School of Agriculture, Tisho-
mingo, Oklahoma ( f r o m April 
1919 to May, 1932, inclusive) 39,540.52 

Total paid the contract schools, as 
a b o v e indicated, f o r education o f 
Chickasaw children not on final citizen-
ship rolls $200,877.96 

Copies o f the above-mentioned tabulated 
statements are transmitted herewith for your fur-
ther information. 

The records and papers furnished by the 
superintendent of the Carter (formerly Bloom-
field) Seminary, Ardmore, Oklahoma, covering 
period of school fiscal years from 1917 to 1929, 
inclusive, show a total expenditure of Chickasaw 
tribal funds for maintenance and support of said 
school for the period mentioned amounted to 
$890,947.97. These funds were used for various 
purposes as indicated in the school report, copies 
of which are transmitted herewith. The records 
also show that some of the pupils were Chickasaw 
Indians enrolled on the final citizenship rolls, and 
some were Chickasaw Indians not so enrolled. A 
computation based upon the information fur-
nished by the superintendent of said tribal school 
indicates that for the education of the Chickasaw 
children not enrolled on the final citizenship rolls, 
and including the proportion of expenditure for 
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taildines and repairs, and other expenses that 
s h o u l d be proportionately charged to he expense 
o ° n a t i o n of such unpolled^Chickasawchib 
dren the expenditure amounted to 
This'sum, added to the a b o v e - m e n t i o n e d t o t a l e d 
to the contract schools, 
Chickasaw tribal funds a total ol! $ 8 5 0 , ^ b l uas 
been expended during the period mentioned tor 
th education of Chickasaw children f o w e r e ^ t 
enrolled on the final rolls of citizens o t h e C icka-
t L Nation As hereinbefore mentioned, such chil-
dren for whose education the tribal funds were ex-
p e n d e d were the children of enrolled citizens by 
blood of the Chickasaw Nation. 

Photostat copies of various r e p o r t s ^ a n d 
naners relating to the Carter Seminary and the 
other spools above mentioned are enclosed for 
y ^ r further information and use m the , a W 
mentioned case No. K-376 m the Court of Claims^ 
The enrollment and attendance records of these 
^ c o v e r i n g «ie period ^ ^ n y 

L l e g S S o 

17 be made and furnished you if you so request. 

It was fonnd that the first report contained some 
, . . . ;tpms of "Certificates of Deposit errors relating to items oi ^e 

and " N o record of advance to tins school ) and 
was for the purpose of correcting these errors wel 
as some other minor errors of computation) that the 
second and final report was made. 

This second and final report, dated November 9, 
1934 (printed Record, pages 44-59), is as follows: 
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My Dear Mr. Attorney General: Reference 
is again made to the snit of the Chickasaw Nation 
vs. The United States, Case No. K-376, in the 
United States Court of Claims, and to Depart-
ment letter of September 19, relative to said suit 
and matters involved. 

Reference is made herein especially to cer-
tain statements in pages 3 and 4 of said letter as 
to the amount of Chickasaw tribal funds expended 
from 1917 to 1929, inclusive, for the Carter (for-
merly Bloomfield) Seminary, a tribal school, and 
as to the portion thereof that should or might be 
considered as having been expended for education, 
etc., of pupils not on the approved final rolls of the 
Chickasaw Nation; also to the statements on said 
pages 3 and 4 of the above-mentioned letter as to 
the amounts of the Chickasaw tribal funds paid 
to certain named contract schools for the educa-
tion, etc., during certain mentioned periods, of pu-
pils not on the approved final rolls of the Chicka-
saw Nation. 

From further examination of the records and 
papers furnished by the Superintendent of the 
Carter (formerly Bloomfield) Seminary as to said 
school, and of the records and papers furnished 
by the Five Civilized Tribes Agency as to the 
other schools, it is found that the statements on 
pages 3 and 4 of the above-mentioned Department 
letter of September 19 are erroneous as to the 
amount of expenditure, from the tribal funds, for 
the above-named seminary and as to the aggregate 
sums paid certain of the other schools for educa-
tion of pupils not on the approved final rolls of 
said Chickasaw Nation. 

A correct statement of the amounts of expen-
diture is set forth hereinbelow. 



The records and papers furnished by the 
simerintendent of the Carter (formerly Bloom-
S T Seminary, Ardmore, O W « » , ^ 

' r i o d of school fiscal years 1917 to 19/9, m 
elusive show that the total expenditure, from 
rhickasaw tribal funds, for said school for said 
p e r i o d aggregated $740,681.88. Of this amount it 
annears that $262,152.95 were expended for bmld-
L|s » d repairs, ^nd $478,529.93 for salaries, tna-
S supplies, repairs, and 
penses In this connection, reference is made to 
L school financial report of December^31 W33, 
copies of which were sent you with the above men 
tioned Department letter of September 19. 

The school records also show that some of the 
pupils were Chickasaw Indians o n ^ £ 
nroved final rolls of members of the Chieuasaw 
^ d that some were Chickasaw Indians not so en-
rolled. » 

A computation, based upon the P^portmn of 
said two classes of pupils in the school 

ZEducat ion , etc'., of ^ e C h i c k a s a y h i l d r e n »ot_ 
,,,, the approved final rolls of the tribe (and m 
Ä the proportion of expenditure for build 
i n « repairs, and other expenses that should oi 
S t be considered as expense of education of 
Ä u n e n r o l l e d Chickasaw children) amonned to 
« 8 7 301.63. This sum does not i n c l u d e any 

i far tl,e vear 1917. Not having been able 

S ^ f e r s a s s Ä 
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as Chickasaw children not on the approved final 
rolls of the tribe. 

By computation based upon corrected com-
piled statements relating to the several contract 
schools, it appears that the aggregate amounts of 
Chickasaw tribal funds paid said contract schools 
for education, etc., of Chickasaw children for the 
period indicated in said compiled statements and 
the proportionate amounts thereof p a i d said 
schools for the education of Chickasaw children 
not on the approved final rolls of members of the 
Chickasaw Nation are approximately, as follows: 

Contract schools 

St. E l i z a b e t h ' s 
Boarding School. 

Old Goodland Indus 
trial School. 

Oklahoma Presbyte-
rian College. 

St. Joseph's Board-
ing School. 

El M'eta Bond Col-
lege 

St. Agnes Academy. 

Murray School o f 
Agriculaure. 

Total 

School years or fractions thereof 

Jan. 1913 to May 1932, inclusive, 
except certain periods indi 
cated in detailed statement. 

Jan. 1924 to May 1932, inclusive. 

Sept. 1920 to May 1932, inclu-
sive, except month of May, 1922 

Sept. 1914 to May 1932, inclu-
sive, except certain periods in-
dicated in detailed statement 

Sept. 1916 to May 1930, inclusive 
Sept. 1913 to June 1932, inclu 

sive, except certain periods in 
dicated in detailed statement 

April 1919 to May 1932, inclu 
sive 

Total 
amount 

(from 
Chickasaw 

tribal 
funds) paid 

said 
schools 

for educa-
cation, etc. 

of pupils 

$45,379.21 

23,789.01 

16,989.82 

18,266.73 

9,321.14 
91,230.42 

64,411.15 

269,387.48 

Aggregate 
amount 

(estimated) 
paid from 
Chickasaw 

tribal 
funds, for 
education 

etc., of 
non-en-
rolled 

$34,222.28 

23,673.00 

14,446.44 

16,715.57 

3,243.38 
69,097.85 

39,726.55 

201,125.07 
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Recapitulation 

Schools School years 

Total 
amount 

(from 
Chickasaw 

tribal 
funds) paid 
for educa-

cation, etc. 
of pupils 

Aggregate 
amount 

(estimated) 
paid from 
Chickasaw 

tribal 
funds, for 
education, 

etc., of 
non-en-

rolled 

C a r t e r (formerly 
Bloomfield) Semi 
nary. 

Seven c o n t r a c 

Periods shown in detailed state 
ment 

Periods shown in detailed state 

740,681.8£ 

269,387.45 
"1,010,069.3 

$587,301.63 

201,125.07 
51 788,426.70 

Co 
are tra 

nies of the corrected compiled statements 
nsmitted herewith for yonr farther mfor-ftivj 

mation. ^ , 
The examined papers do not show • tha any 

o f the 

X e X n , etc., of a ^ p U who were not Chick, 
saw Indians by blood. 

It appears that of the above-mentioned sum 
f 010 069 36 paid for or to said schools for edu-

cation etc o^ children, the aggregate 
cation etc o p88,426.70 was paid for 
amount 'who w e re not on the 
the education, etc., ot cniicueii w pw^asaw 

bers by blood of said Indian Nation. 
The attendance records of the schools show-

t r e i t o n k approved final rolls of the Chicka-
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saw Nation, were, with possibly some few excep-
tions, born subsequent to the closing of the above-
mentioned approved final rolls of said Indian Na-
tion. 

In view hereof and of the papers herewith, 
it is requested that the information set forth 
herein relative to the amounts of expenditures of 
Chickasaw tribal funds for or to the above-named 
schools for the education of Chickasaw children be 
substituted for and considered as in lieu of the 
information contained on above-mentioned pages 
3 and 4 of Department letter of September 19, con-
cerning the same matter. 

The full explanation of how such errors occurred 
in the first report (and which were corrected by the 
second and final report of the Secretary of the In-
terior) is contained in the letter of the Secretary of 
the Interior, dated March 15, 1935 (printed Record, 
pages 67-68), as follows: 

My Dear Mr. Attorney General: Reference 
is again made to the suit of the Chickasaw Nation 
v. The United States, case No. K-376, in the 
United States Court of Claims, and to Department 
letters of August 18, 1933, September 19 and No-
vember 9, 1934, relative to said suit and matters 
involved. 

There are transmitted herewith for your fur-
ther information in said matters photostat copies 
of a letter of July 3, 1909, of D. H. Johnston, gov-
ernor of the Chickasaw Nation, and of Depart-
ment letter of August 24, 1909, to Governor John-
ston in response thereto. There are also enclosed 
copies of a letter of February 16, 1935, of the 
superintendent of the Five Civilized T r i b e s 
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agency to the Commissioner of Indian Affa rs and 
copies of a letter of February 15, 1935, of Katie 
Hampton, clerk, Carter Seminary, concerning cer-
& and records of the Carter (formerly 
Bloomfield) Seminary. 

In said letter from Carter Seminary refer-
ence is made to items of - Certificate of deposit 
and - N o record of advance to this school ap-
pearing in the financial statement heretofore fur-
nished as items of expense incurred and money 
expended Since said letter was received infor-
£ w a s orally furnished by Mr. M e l - Cor-
nish one of the special attorneys for the Ch cka-
saw Nation, that he has examined the avai able 
records in the Indian Office and in the General Ac-
c o u n t ^ Office and found that the ''Certificate ot 
deposit" items represent unexpended balance of 
moneys which were redeposited m the United 
s S Treasury to the credit of the Chickasaw 
N a t n , and t J t the item of « 
vance to this school" represents that portion oi 
allotments of funds which were not actuary ad-
vanced Mr. Cornish informally indicated that the 
special attorneys for the O h i ^ w ^ h ^ 
that these items do not represent actual expenai 
tures of Chickasaw tribal funds and were prop-
erly deducted from expenses, in departmental re-
port of November 9, 1934, to the Attorney Gen-
eral in the above-mentioned case. 

Therefore, it is agreed between the p l a i n t i v e 
Chickasaw Nation, and the defendant, the United 
States, that the computations and totals 
the Chickasaw Nation, expended for the use and 
benefit of pupils in the schools therein mentioned, who 
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were not enrolled members of the Chickasaw Nation 
(as contained in the said second and final report of the 
Secretary of the Interior, dated November 9, 1934), is 
correct; and that the same shall be accepted, by the 
court, as the proof of the facts relied upon, by the 
plaintiff, the Chickasaw Nation, in the instant case. 

The total of moneys belonging to the Chickasaw 
Nation and its enrolled members, expended for the use 
and benefit of persons who were not enrolled members, 
and who (as we contend) had no legal right to receive 
the same, are shown in the -Recapitulation" appear-
ing in the second and final report of the Secretary of 
the Interior dated November 9, 1934, appearing upon 
page 46 of the printed Record. 

The total of such moneys, so expended, is shown 
to have been the sum of $788,421.70. 

To this total sum should be added, 

FIRST : 

An examination of the quarterly reports of the 
seven contract schools show that, as to some quarters, 
no information was available, as to attendance of pu-
pils and moneys expended; and the following nota-
tions appear: -Report not found", or - No report on 
file", or - Records not found", or -Records cannot be 
found.'' 

The first of such notations appears in connection 
with the report on St. Elizabeth's Boarding School at 
Purcell, Oklahoma (printed Record, pages 48-50). 
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It is stated that -Report not found" for the quar-

ters ending September 30, 1915; December 31, 1915; 
March 31,1916; and May 31,1916. 

The average of the alleged illegal expenditures for 
the two quarters preceding the four missing quarters, 
is the sum of $271.97; and it is suggested that the sum 
of $1087.88 be supplied for such four missing quarters. 

The next notation appears in connection with the 
report on the Oklahoma Presbyterian College at Du-
rant, Oklahoma (printed Record, pages 51-53). 

It is stated that " N o report on file" for the quar-
ter ending May, 1922. 

The average of alleged illegal expenditures, for 
the two preceding quarters, is the sum of $79.32; and 
it is suggested that that sum be supplied for such miss-
ing quarter. 

The next notation is in connection with St. 
Joseph's Boarding School at Chickasha, Oklahoma 
(printed Record, pages 53-54). 

It is stated that "Records not found" for the four 
quarters ending September 30, 1915; December 31, 
1915; March 31, 1916; and May 31, 1916. 

The average of the alleged illegal expenditures 
for the two quarters preceding the four missing quar-
ters, is the sum of $88.40; and it is suggested that the 
sum of $353.60 be supplied for such four missing quar-
ters. 
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The next notation appears in connection with St. 
Agnes Academy at Ardmore, Oklahoma (printed Rec-
ord, pages 56-57). 

It is stated that "Records cannot be found" for 
the quarters ending September 30, 1915; December 31, 
1915; March 31,1916; and May 31,1916. 

The average of alleged illegal expenditures for 
the two quarters preceding the four missing quarters, 
is the sum of $327.88; and it is suggested that the sum 
of $1311-52 be supplied for such four missing quarters. 

We feel sure there can be no reasonable objection 
to the plan suggested for supplying the sums of money 
for the missing periods. 

The moneys were expended, as the other like mon-
eys were expended; and the report of the Secretary 
of the Interior sets out the reasons why such sums of 
money do not appear in his report. 

Therefore, we ask that the total sum of $2832.32 
be added to the total sum of $788,426.70, as shown by 
the -Recapitulation," above set out. 

SECOND : 

In the tabulation entitled "Carter (formerly 
Bloomfield) Seminary, Ardmore, Oklahoma" (printed 
Record, page 47), it appears that the total sum of 
$31,209.12 was expended, for the year 1916-17; but that 
no pupils were admitted for that year, since the school 
was being made ready for the admission of pupils for 
the following years 1917-18, and succeeding years. 
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These facts are established by the letter of Katie 
Hampton (Clerk, Carter Seminary, formerly Bloom-
field) which appears upon page 72 of the printed Rec-
ord, as follows: 

It now appears that further information is 
necessary, if available, of attendance records for 
the fiscal year 1916-1917. This is to state that there 
are not, and have never been, any attendance rec-
ords for that year for the reason that no pupils 
were in the school for that year-preparations 
were being made for the conduct of the school-
and no pupils were admitted until the fall of 1917. 
All moneys expended, therefore, for the year 1916-
1917, were for salaries, repairs, etc. in preparation 
for the following year. 

This condition is commented upon and confirmed 
by the Secretary of the Interior, in his second and final 
report of November 9, 1934 (printed Record, page 45), 
as follows: 

This sum (the total of $587,301.63 for the 
years 1918-1829, inclusive) does not include any 
amount for the year 1917. Not having been able 
to procure information as to the school enrollment 
for 1917 no computation or satisfactory estimate 
can be furnished at present as to the amount ex-
pended for that year for the class of pupils de-
scribed as Chickasaw children not on the approved 
final rolls of the tribe. 
No computation or estimate (based upon admitted 

pupils) could be made because of the fact that *o pu-
pils were admitted for that year; but all moneys were 
expended in preparation for the admission of pupils m 
1918 and succeeding years; and we must look to the 
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ercentage of non-enrolled pupils for the fo l lowing 

year (1918) to govern the percentage of illegal expen-
ditures for 1917. 

Since it is shown (under - T h i r d " , immediately 
following) that pupils were admitted in the following 
year 1917-18; that the percentage of non-enrolled pu-
pils, for that year, was 35.65% ; and that, for the year, 
1916-17, all moneys expended were - f o r salaries, re-
pairs, etc.," in preparation for the following years, we 
deem it entirely reasonable to apply the demonstrated 
illegal percentage for the year 1917-18 to the moneys 
expended for the year 1916-17. 

By applying this percentage (of 35.65%) to the 
moneys expended for 1916-17, of $31,209.12, it is 
found that the illegal expenditures for that year, is the 
sum of $11,126.05. 

It is, therefore, suggested that this sum be added 
to the total sum of $788,426.70, as shown by the - R e -
capitulation", above set out. 

THIED : 

The original lands and buildings for Carter Acad-
emy (formerly Bloomfield Seminary) at Ardmore, 
Oklahoma, were purchased, in 1916, for the sum of 
$16,500.00, out of moneys belonging to the Chickasaw 
Nation and its enrolled members. 

These properties were purchased by authority of 
the Act of Congress of August 1, 1914 (38 Stat,, 582). 
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If this property had been purchased and used, 

solely and wholly, for the benefit of the enrolled mem-
bersof the Chickasaw Nation, the claim of the plain-
tiff, the Chickasaw Nation, for reimbursement, conld 
not, most likely, be sustained. 

Upon that state of facts, the plenary power of 
Congress would have been validly exercised, as an act 
of administration of tribal property and affairs, for 
the benefit of its owners. 

But such was not the state of facts, as shown by 
the proof appearing in the printed Record. 

The property was purchased and used (largely at 
least) for the use and benefit of persons who were »oi 
enro led members, and who had (as we contend) no 
legal right to receive the financial benefits conferred 

upon them. 
The property was purchased in 1916, and all nec-

essary steps were taken to equip and operate the same 
as a tribal school, in preparation for the admission of 
pupils for the years 1917-18 and succeeding years. 

The proof of this is contained in that part of the 
letter of Katie Hampton, Clerk of Carter (formerly 
Bloomfield) Seminary, above set out (printed Record, 
page 72). 

It is shown (printed Record, page 47) that 115 
pupils were admitted for the year 1917-18; and that 
74 of such pupils were enrolled members of the Chicka-
saw Nation, and 41 were not enrolled members. 

Therefore, for that year, 35.65% of such pupils 
were not enrolled; and that percentage of the moneys 
used was illegally expended. 
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By using the same tabulation, and by the same 
process it will appear that the percentage of illegal 
expenditures was 40.44% for the year 1918-19; 66.17% 
for the year 1919-20; 68.37% for the year 1920-21; 
83 44% for the year 1921-22; 89.10% for the year 
1922-23; 93.75% for the year 1923-24; 97.36% for the 
year 1924-25; 98.77% for the year 1925-26; and for the 
years 1926-27, 1927-28 and 1928-29, it was 100%. 

It. thus appears that the average of such illegal 
expenditures (for the 12 year period) was 81.08%. 

By applying this percentage to the total sum of 
$16,500 expended for the original purchase of the prop-
erties (81.08% of which was purchased and used for 
persons who were not enrolled members, and who had 
no legal right to share therein), it thus appears that 
the sum of $13,378.20 was illegally expended; and it is 
suggested that this sum be added to the total sum of 
$788,426.70, as shown by the "Recapitulation," above 
set out. 

FOURTH : 

There was available for the construction and 
equipment of dormitories at Murray State School of 
Agriculture at Tishomingo, Oklahoma, the sum of 
$50,000 and $15,000, out of "funds on deposit to the 
credit of the Chickasaw Tribe of Indians". 

As stated in paragraph " T H I R D " , immediately 
preceding (in connection with our comments upon the 
purchase of the Hargrove C o l l e g e property, for 
$16,500, for the organization and use of Bloomfield 
Seminary at Ardmore, Oklahoma), if these moneys had 
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been expended for the nse and benefit, only of 
rolled members of the Chickasaw Nation, who, alone 
tad the legal right to share therein, the legality of such 
expenditures could not, most likely, be successfully as-

sailed. 
But such are not the facts, and such was not done, 

as shown by the printed Record. 
Some of the money (that part of percentage ex 

pended for the use and benefit of enrolled^ers) 
L s legally expended; and that part expended for the 
i ; e and benefit of persons who were not enrolled mem-
bers, was (as we contend) illegally expended. 

The expenditure of such moneys (or any part 
thereof) for the use and benefit of persons who were 
not enrolled members, and who had no legal right to 
Ihlre therein, would be illegal (as we contend), and 
recoverable in the instant suit. 

A supplementary report, upon the subject of the 
expenditure of these particular moneys, was made by 
the Secretary of the Interior to the Attorney Genera , 
dated March 15, 1935 (printed Record, pages 66-67), 

as follows: 
My Dear Mr. Attorney General: Reference 

is again made to the suit of the C W - » 

2 Ä W S s t 18,1933, September 19 an 

November 9, 1934, concerning said suit and 

matters involved. 
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In said suit, the Chickasaw Indian Nation 
makes claim to reimbursement for tribal funds 
alleged to have been illegally expended by the 
United States for schools and for education of 
persons not on the approved final rolls of mem-
bers of the Chickasaw Nation. 

Mr. Melven Cornish, one of the special at-
torneys of the Chickasaw Nation, recently stated 
orallv that the claim to reimbursement includes 
certain tribal funds expended by the United States 
for or in connection with the erection of certain 
dormitories at the Murray State School of Agri-
culture. In view thereof, and as the subject mat-
ter was not discussed in the above-mentioned pre-
vious reports made by this Department concern-
ing the suit, a supplemental report is submitted, as 
follows: 

By section 18 of the act of March 2, 1917 (39 
Stat. L., 969-983), the Secretary of the Interior 
was authorized— 
4'to withdraw from the Treasury of the United 
States, at his discretion, the sum of $50,000, or so 
much thereof as may be necessary of the funds on 
deposit to the credit of the Chickasaw Tribe of 
Indians, and to use the same for constructing and 
equipping dormitories at the Murray State School 
of Agriculture at Tishomingo, Oklahoma, at a cost 
not to exceed said sum, for the accommodation of 
Chickasaw children and, in the discretion of the 
Secretary of the Interior, of any other pupils at-
tending said school: Provided, That this ap-
propriation shall become available after the said 
city of Tishomingo shall have donated and con-
veyed by fee simple title to said tribe suitable and 
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necessary sites npon which same are to be con-
structed." 

By section 18 of the act of May 25 1918 (40 
Stat L 561-584), an additional sum ot $15,000 
was appropriated for the construction and equip-
ment of said dormitories. 

The Indian Office appropriation ledgers show 
that under these appropriation acts, the sum of 
<$50 000 (from "Indian moneys, proceeds ot labor, 
Chickasaw royalties, grazing, etc.") was trans-
ferred July 2, 1917, on said books and set up as 
an appropriation entitled "Indian Moneys, Pro-
ceeds of Labor, Chickasaw Royalties Grazing etc. 
(Dormitories, Murray School) " , and that on June 
19 1919 the additional sum of $15,000 was trans-
ferred and set up on said books for the same pur-
pose. 

The books of the Indian Office show that the 
expenditures of the above-mentioned appropn-
ated Chickasaw tribal funds aggregated $08,845.75 
and that the balance $6,154.25 was retransferred 
on May 3, 1923, on said books to the credit of the 
Chickasa; Nation ("Indian moneys, proceeds o 
labor, Chickasaw royalties gna,zing, e t o j . ^ 
the above-mentioned expenditures, the aggregate 
sum of $52,652.00 was paid to Walter D. Lovell, 
uiSer his contract approved by the Depar ment 
on June 28, 1918, for the construction of the dor 
Stories and for labor and material m — t i o n 
with said construction. The payments^ made to 
others for building material, hardware, equip 
ment, and miscellaneous expenses, amounted to 
$6,193.75. 

Relative to the expenditure of Chickasa^ 
tribal funds for the education of pupils at tne 
M u r r a y C t e Agricultural School and concern-
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ing the number of such pupils enrolled on the ap-
proved final rolls of members of the Chickasaw 
Nation and the number of such pupils who are not 
enrolled on said final rolls, reference is made 
herein to Department letters of September 19 and 
November 9, 1934, to you in regard to the above-
mentioned suit, case No. K-376 and matters in-
volved. 

It thus appears that, out of these total appropria-
tions of $65,000, there was expended the sum of 
$58,845.75. 

The question arises as to what part of this sum 
of money was legally expended, and what part was 
illegally expended. 

The enrollment (or non-enrollment) status of all 
pupils admitted to Murray State School of Agricul-
ture, for whom Chickasaw tribal moneys were used, is 
shown in the tabulation appearing upon pages 57-59 
of the printed Record, as a part of the second and final 
report of the Secretary of the Interior, dated Novem-
ber 9, 1934 (printed Record, pages 44-59). 

It will be seen that pupils were first admitted to 
this school, at Chickasaw tribal expense, for the quar-
ter ending March 31, 1919. Thenceforth (to the end of 
the period during which Chickasaw tribal moneys were 
used, on May 31, 1932) the reports were made, and the 
accounts were kept, by months. 

For the quarter ending May 31, 1919, there was 
admitted to the school a total of 33 pupils. Of these, 
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-50 were "enrolled" and 3 were "not enrolled". There-
fore for this period, the percentage of legal expendi-
ture's was 30/33 and the percentage of illegal expendi-
tures was 3/33; or 90%, plus for legal, and 9%, plus, 
for illegal expenditures. 

Following on down the tabulation, it will he seen 
that for the month of January, 1924, there was ad-
mitted to the school a total of 29 pupils Of these, 18 
were "enrolled" and 11 were "not enrolled . There-
fore the legal percentage was 62%, p h » 5 and ü » tüegäl 
percentage was 37%, plus. 

It will, also, be seen, that, as time passed, the per-
centage of legal expenditures decreased (upon the 
basis of enrolled and non-enrolled pupils); that, Irom 
June, 1926, to May, 1932 (the end of the period dur-
i-nsr which Chickasaw tribal moneys were expended) 
there were no enrolled pupils admitted to the school; 
and that, during that period, all Chickasaw tribal mon-
eys were expended for the use and benefit of persons 
who were not enrolled members. 

This plan was followed for determining the per-
centages of legal and illegal expenditures, in the opera-

Of this school, from March, 1919, to May, 1932; and 
the tabulation, above referred to, shows that, out of a 
total of $64,411.15, expended for that purpose, the sum 
<639 726 55 was expended for non-enrolled pupils; or 
(as' we contend); a percentage of 61.6%, plus, was 
illegally expended. 

' By applying this percentage of 61.6% (which, as 
w e contend, shows the percentage of illegal expernh-
tures for the whole period) to the total sum of 
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g g 4 5 7 5 (out of the available total of $65,000) ex-
uded'for the construction and equipment of dormi-

tories it will be seen that there was expended, out of 
Chickasaw tribal moneys, for the use and benefit of 

ons who were not enrolled members of the tribe, 
fhTsum of $36,248.98. 

It is contended that this sum of money was 
illegally expended, and therefore, recoverable; and it 
is suggested that such sum be added to the total sum 
o f $788,426.70, as shown by the -Recapitulation", 
above set out. 

We shall now sum up "What facts have been 
proven", in a final statement, showing the various and 
total sums of the moneys belonging to the Chickasaw 
Nation and its enrolled members which have been ex-
pended for the use and benefit of persons who were not 
enrolled members and who had no legal right (as we 
contend) to receive the same: 

-Recapitulation" o f Chickasaw 
tribal moneys expended for non-en-
rolled pupils in Carter Academy (for-
merly Bloomfield Seminary) and Seven 
C o n t r a c t Schools (printed Record, 
page 48) $788,421.70 

Add estimated amounts paid out, 
for same purpose, for quarters for 
which reports were missing, for St. 
Elizabeth's Boarding School, Purcell, 
Oklahoma ( p r i n t e d Record, pages 
48-50); Oklahoma Presbyterian Col-
lege, Durant, Oklahoma (printed Ree-
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ord, pages 51-53); St. Joseph s Board-
ing School, Chickasha, O k l a h o m a 
(printed Record, pages 53-54); and St. 
Agnes Academy, Ardmore Oklahoma 
(printed Record, pages 56-57) 2,832.^ 

Add, for that part of the total snm 
of $31,209.12 expended for C a r t e r 
Academy (formerly Bloomfield Semi-
nary), for the year 1916-17 during 
which no pupils were admitted, but 
which moneys were expended m prep-
aration for the admission of\ ^-en-
rolled pupils for the year 1917-1918 
and succeeding years ' 

Add, for that part of the total sum 
of $16,500, paid for the purchase of the 
Hargrove College property (for the or-
ganization of Bloomfield Seminary), 
which was expended for the use and 
benefit of non-enrolled pupils 

Add, for that part of the total sum 
$58 845.75 (out of the available sum oi 
$65000) used for the construction and 
equipment of dormitories at Murray 
State School of Agriculture at Tisho-
mingo, Oklahoma, which was expended 
for the use and benefit of non-enrolled . . . 36,248.98 
pupils 

Grand total of principal sums of 
money sought to be recovered, m 
the instant case 

We feel justified, in this connection, in comment-
ing upon the completeness and thoroughness of the 
proof of the facts, in the instant case. 
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As stated, the facts are proven by the reports of 
the Secretary of the Interior, which are set out in the 
printed Record. 

Therein, it is officially stated that the various prin-
cipal sums of money sought to be recovered were ex-
pended for the use and benefit of persons who were not 
enrolled members of the Chickasaw Nation. 

In summing up the total of moneys expended for 
non-enrolled pupils in Carter Academy (formerly 
Bloomfield Seminary), it is said (printed Record, page 
45) that the sum of $587,301.63 was expended for the 
education, etc., of children "not on the approved rolls 
of the tribe." 

In summing up the total moneys expended for 
non-enrolled pupils in the Seven Contract Schools, it 
is said (printed Record, page 46) : - aggregate amount 
paid from Chickasaw tribal funds for the education, 
etc., of non-enrolled". 

Again (printed Record, page 47), the moneys ex-
pended, by years, for non-enrolled pupils in Carter 
Academy (formerly Bloomfield) are set out and fol-
lowed by the total; and it is said: " Aggregate amounts 
expended for education, etc., of Chickasaw children 
not on final roll of members of Chickasaw Nation." 

The moneys so expended, by years, for the Seven 
Contract Schools are, likewise set out (printed Record, 
page 48), accompanied by the following statement: 
-Aggregate amount paid from Chickasaw tribal funds 
for education, etc., of non-enrolled". 
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Then follows detailed tabulations, by quarters (as 
to some) and by months (as to others) of expenditures 
of Chickasaw tribal moneys for non-enrolled pupils, in 
the Seven Contract Schools (printed Record, pages 
48-59), and in every instance, these expenditures are 
accompanied by the following: "Aggregate amount 
expended for non-enrolled 

It is thus conclusively proven that the moneys 
sought to be recovered, in the instant suit, were ex-
pended for the use and benefit of persons whose names 
do not appear upon the final approved rolls of the 
Chickasaw Nation. 

The non-enrolled status of the persons, for whose 
use and benefit Chickasaw tribal moneys were ex-
pended, not only appear from the original monthly and 
quarterly reports of the various schools, but, in the 
preparation of the tabulations which were submitted 
to the Secretary of the Interior, and in the comparison 
and verification of the same by the Secretary of the 
Interior (in his two reports of September 19,1934, and 
November 9, 1934), the actual volume of the final, 
printed and published citizenship rolls, entitled: 

- T h e final rolls of citizens and freedman of the 
Five Civilized Tribes in Indian Territory, pre-
pared by the Commission and Commissioner to 
the Five Civilized Tribes and approved by the 
Secretary of the Interior on or prior to March 4, 
1907 compiled and printed under authority con-
ferred by the Act of Congress, approved June 21, 
1906 (34 Stat. L., 325)", 
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used in order that it might be fully and finally de-
termined'that the names of the persons for whose use 

n d benefit Chickasaw tribal moneys were expended do 
Zt appear upon such final and approved rolls. 

It is so officially stated by the Secretary of the 
Interior, in the two reports referred to; and such final 
and approved rolls are hereby further referred to and 
made a part of the Record, in the instant case, by ref-
erence, as an official publication of the United States. 

There can be no contention that the facts have not 
been proven. It has been conclusively shown that the 
moneys involved in the instant case were tribal moneys, 
and that they were expended for the use and benefit of 
persons whose names do not appear upon final and ap-
proved rolls of the C'hicksaw Nation. 

The facts being proven, it only remains for the 
court to determine if such expenditures were illegal, 
and are recoverable, in the instant case. 

We now come to the matter of INTEREST upon 
such sums of money as the plaintiff, the Chickasaw 
Nation, may recover in the instant case, if it shall 
prevail. 

It is contended that such moneys were illegally 
expended, in various sums, from time to time, as shown 
by the printed Record; and it is contended, further, 
that since such moneys were confiscated by the defend-
ant, the United States (in violation of treaties and 
laws, and the Constitution of the United States), 
reimbursement therefor would be, no more and no less, 
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than a restoration of the status occupied by the parties, 
at the time of the taking. 

Since such moneys, so illegally expended, were 
"Trust Funds" or "Invested Funds" and also the 
proceeds of the sales of lands and other tribal prop-
erties, and were drawing interest and producing in-
come for their owners, at the time of the taking, it is 
contended that the decision of the Supreme Court of 
the United States (in the case of "The United States 
v. The Creek Nation", 295 U. S. 103, and other cited 
cases) establishes the right of the plaintiff, the Chicka-
saw Nation, to recover interest, in the instant case; and 
that, if Section 177 of the Judicial Code be held to be 
applicable, all of its requirements have been complied 
with. 

(The questions of law, relating to interest, will be 
presented under sub-division (5) of the Argument 
which follows) 

When the court shall render its judgment in the 
instant case, and it shall thus be made to appear what 
principal sums of money, if any, the plaintiff, the 
Chickasaw Nation, is entitled to recover, and if the 
court shall, also, hold that it is entitled to recover in-
terest upon such principal sums, we will then pray for 
the entry of a supplementary judgment for interest; 
and will, at that time, furnish a detailed compilation 
of interest, running from the expenditure of the vari-
ous sums of money for which judgment may be ren-
dered, to the date of such judgment, and for interest 
upon the total sum of principal and interest, from the 
entry of judgment to the date of payment. 
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( 3 ) 
The Issues. 

The contentions of the plaintiff, the Chickasaw 
Nation in the instant case, so clearly appear in the 
Argument which follows, that it is not deemed neces-
sary to here set them out in detail. 

It is sufficient to say that it is contended that the 
acts complained of were in violation of treaties and 
laws (as well as the Constitution of the United States); 
and that the moneys involved in the instant case are 
recoverable , under the jurisdictional act of Congress, 
author iz ing and governing the same. 

It is also sufficient to say that the defendant, the 
United States, contends that its acts, which are com-
plained of, were legal, and that such moneys are not 
recoverable. 
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I I . 

REQUEST FOR FINDINGS OF FACT. 
The plaintiff, the Chickasaw Nation, considering 

the facts hereinafter set forth to be proven, and deem-
ing them material to the dne presentation and final 
consideration, of the instant case, respectfully re-
quests "Special Findings of Fact", as follows: 

Finding 1. 

The petition of the plaintiff, the Chickasaw Na-
tion, was duly filed herein, by authority of the Juris-
dictional Act of Congress of June 7, 1924 (43 Stat., 
537) and later acts of Congress amending the same. 

Finding 2. 

Prior to the Act of Congress of April 26,1906 (34 
Stat 137), the Chickasaw Nation had retained the con-
trol Ind direction of its tribal schools (printed B^cord, 

page 14). 
Under that act, it was provided: 

gB C 10 That the Secretary of the Interior 
is hereby authorized and directed to assume con-
lol J direction of theschools ir.the Choctaw 
Chickasaw, Cherokee, Creek and S e m i n o l e 
Tribes with the lands and all school property per-
s u i n g hereto, March fifth, nineteen.hundred and 
s S and to conduct such schools under rules and 
r e l a t i o n s to be prescribed by him, retaining 
tribal educational officers, subject to dismissal by 
the Secretary of the Interior, and the present sys-
tem so far as practicable, until such time as a pub-
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lie school system shall have been established un-
der Territorial or State government, and proper 
provision made thereunder for the education of 
the Indian children of said tribes, and he is hereby 
authorized and directed to set aside a sufficient 
amount of any funds, invested or otherwise, in the 
Treasury of the United States, belonging to said 
Tribes, including the royalties on coal and asphalt 
in the Choctaw and Chickasaw Nations, to defray 
all the necessary expenses of said schools, using, 
however, only such portion of said funds of each 
tribe as may be requisite for the schools of that 
tribe, not exceeding in any one year for the re-
spective tribes the amount expended for the 
scholastic year ending June thirtieth, nineteen 
hundred and five; * * # and any of the tribal funds 
so set aside remaining unexpended when a public 
school system under a future State or Territorial 
government has been established, shall be dis-
tributed per capita among the citizens of the na-
tions, in the same manner as other funds. 

The foregoing act of Congress is the sole and only 
congressional warrant or authority for the expenditure 
of tribal moneys for tribal schools; and no later act or 
acts of Congress were ever passed, extending, expand-
ing or modifying the authority thereby granted. 

Finding 3. 

The moneys which are sought to be recovered, in 
the instant case, belonged to the Chickasaw Nation and 
its enrolled members, and were on deposit in the Treas-
ury of the United States, to the credit of the Chicka-
saw Nation, at the time they were expended, in various 
amounts, and from time to time; and such moneys were 
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either the separately owned "Trust Funds" or In-
vested Funds" of the Chickasaw Nation, or its One-
Fourth share of the proceeds of the sale of lands and 
other tribal property, owned in common between the 
Choctaw and Chickasaw Nations; and such moneys 
were engaged in drawing interest and producing in-
come for the Chickasaw Nation at the time they were 

taken. 

Finding 4. 

Out of sucli moneys, there was expended, by the 
defendant, the United States, for the use and benefit 
of persons who were not enrolled members of the 
Chickasaw Nation, in sums as follows: 

Carter A c a d e m y ( f o r m e r l y 
Bloomfield Seminary); and Seven Con-
tract Schools (printed Record; P a ^ $ 7 8 8 ; 4 2 L 7 0 
44-59) 

For months and quarters (St. 
Elizabeth's Boarding School Okla-
homa Presbyterian College St. Jo-
seph's Boarding School and St. Agnes 
Academy) for which reports were miss-
ing (printed Record, pages 48-57) . . . . 2,832.^ 

That part of total expenditures of 
$31,209.12, for Carter Academy (for-
merly Bloomfield Seminary), for the 
year 1916-17 (during which no pupils 
were admitted, but which expenditures 
were in preparation for the admission 
of pupils in 1917-18 and succeeding 
years), represented by the Percentage 
of non-enrolled p u p i l s for 1917-18 
(printed Record, pages 45 and 7 2 ) . . . . 11,126.05 
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That part of the sum of $16,500, 
expended for the purchase of the Har-
grove College property (for the organi-
zation of Bloomfield Seminary) repre-
sented by the average percentage of 
non-enrolled pupils, from 1918 to 1929 
(printed Record, page 47) 13,378.20 

That part of the sum of $58,845.75, 
expended for the construction and 
equipment of dormitories at Murray 
State School of Agriculture (out of the 
available total sum of $65,000), repre-
sented by the average percentage of 
non-enrolled pupils, from 1919 to 1932 
(printed Record, p a g e s 57-59 and 
66-67) 36,248.98 

Total sum of Chickasaw tribal 
moneys so expended $852,007.25 

Finding 5. 

The facts (as to the expenditure of the tribal mon-
eys of the Chickasaw Nation for the use and benefit 
of persons whose names do not appear upon the final 
and approved rolls of the Chickasaw Nation, the sev-
eral sums of such moneys so expended, and the total 
of such sums, as set out in the preceding paragraph), 
are proven by the report of the Secretary of the In-
terior, dated September 19, 1934 (printed Record, 
pages 16-44); the corrected second Report, dated No-
vember 9, 1934 (printed Record, pages 44-59); the sup-
plementary report, dated March 15,1935 (printed Rec-
ord, pages 66-67); the Supplementary report, dated 
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March 15,1935 (printed Record, pages 67-68); and the 
letter of katie Hampton, Clerk, Carter 
m e r ly Bloomfield), dated February 15, 1935 (printed 

Kecord, pages 72-73). 

Finding 6. 

AH moneys belonging to the Chickasaw Nation 
and its enrolled members, which are sought to be re-
covered in the instant suit, were expended m connec-
tion with the following named schools: 

Carter Academy (formerly Bloomfield Semi-
nary); 

and Seven Contract Schools, as follows: 

St. Elizabeth's Boarding School; 
Old Goodland Industrial School; 
Oklahoma Presbyterian College; 
El Meta Bond College; 
St. Agnes Academy; and 
Murray State School of Agriculture; 

and no pnblic moneys of the United S t a t e s appropri-
ated from year to year, for the nse and benefit of pupils 
X were L t enrolled members of the Chickasaw Na-
tion, were expended in connection with such schools 
(printed Record, pages 45-46). 
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I I I . 
A R G U M E N T . 

( 1 ) 
The lands and moneys of the Chickasaw Nation 

belong solely to the Nation and its enrolled members, 
and none other, and no persons who are not enrolled 
members have any right to share therein; and any of 
such moneys bestowed upon persons whose names do 
not appear upon the approved rolls of the Chickasaw 
Nation, have been illegally expended and are recover-
able, under the Jurisdictional Act of Congress of June 
7, 1924. 

(a) Applicable provisions of Treaties and Laws 
relating to tribal enrollment, and fixing and defining 
the right to share in tribal property. 

The basic and primary purpose of all treaties and 
laws relating to the Five Civilized Tribes (applicable 
to the era out of which the issues in the instant case 
arise), was to dispose of all tribal lands and moneys 
(by allotment of lands, in severalty, to their individual 
members; the sale of all unallotted or "surplus" lands, 
townsites and other properties; and the per capita dis-
tribution of all moneys); and this was to be followed 
by the abolition of the tribal governments, in prepara-
tion for the approaching Territorial or State govern-
ment. 
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This was the objective of the United States. To 

t M s ^ r a m the Nations 
tance; bnt the fact remains that they agreed. 

The first requisite, in the consummation of this 
program, was to determine just wko were members; 
ancTjust who «,ere entitled to share in the division of 

tribal property. 
Obviously, there could be no division without a 

divisor- and the total of the members of each Nation 
or Trib®> legally enrolled (as shown by^ the approved 
tribal rolls), was to he J ^ i ^ 
T r i b e The correctness ot this s t a t e m e n t 
I p t e d by all administrative officials of the W e d 
States, and it is upheld by the unanimous decisions of 

all the courts. 

Prior to the era to which this suit relates, the 
trihelhad c izenship rolls, 0/ a «>* ; and had been per-triDes nau LIL± citizens and en-
mitted to determine, solely, w h o W . « p r o perties. 
titled to share in the enjoyment of tribal prop 

It was charged (and, probably, 
exercise of this power and authority, by the tribes h 
resulted in frauds, ^ ^ ^ ^ 

e ^ 
not entitled, and, m om«i 
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To obviate this, it was provided (in the "Curtis 
Act" of June 28, 1898, 30 Stat., 495; and, later, by the 
Choctaw-Chickasaw "Supplementary Agreement" of 
July 1, 1902, 32 Stat. 641) that the final rolls, which 
were to constitute the divisors for the division of all 
tribal properties in those Nations or Tribes, should be 
prepared by the United States; and that such pro-
visions of treaties and laws must govern the acts of 
the administrative officials of the United States, to that 
end and for that purpose. 

This power and authority was assumed and exer-
cised by the United States, under clearly defined and 
plainly stated provisions of treaties and laws; and the 
finality of its acts, in that respect, has never been suc-
cessfully assailed. 

This power and authority to make up the final citi-
zenship rolls (as the sole and only basis for sharing in 
tribal properties) were so clearly set out that it is diffi-
cult to understand how any misunderstandings or mis-
constructions could have arisen. 

The acts complained of, in the instant case, were 
performed by subordinate administrative officials of 
the United States, who evidently took the position that, 
because they were acting in the name of the United 
States (and under acts of Congress which conferred 
upon them limited and clearly defined powers and 
authority) the plenary power of the Federal Govern-
ment (in dealing with Indians, and the property and 
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afiairs of Indians), permitted them to do the things 
complained of, irrespective of the^restrictions and lim-
itations contained in treaties and laws, and the Con-
stitution of the United States. 

So long as the beneficiaries of these estates were 
determined according to treaties and laws, and so long 
as tribal properties were bestowed, only, upon those 
who were legally entitled to receive the same (accord-
ing to the basis fixed and agreed upon in the governing 
treaties and laws), the Indians had no complaint; tat 
they have a very real and very just complaint against 
the acts of the United States, in the appropriation and 
confiscation of their moneys, amounting to many hun-
dreds of thousands of dollars, and the bestowal of the 
same upon persons who have no legal right to receive 
the same, in violation of treaties and laws and m «e la -
tion of the 5th Amendment to the Constitution of the 

United States. 

It is stated, with confidence, that no acts of Con-
gress (in the approval of treaties and in the passage 
of Laws) were ever made plainer than those bearing 
npon the subject of the preparation of the final rolls of 
citizenship in the Five Civilized Tribes, and m limiting 
the right to share in tribal properties to those persons, 
only whose names appear upon the final tribal citizen-
ship rolls. The decisions of the Supreme Court of the 
United States, and other courts, upholding s u c h 
treaties and laws (which will be hereinafter cited, 
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quoted and commented upon), are, likewise, equally 
plain. 

The Report of the Secretary of the Interior, dated 
August 18, 1933 (and appearing upon pages 12-16 of 
the printed Record herein), states the views of the Sec-
retary of the Interior, seeking to justify the acts com-
plained of. 

He therein sets out, rather fully, his views (upon 
both of the facts and law), for the information and use 
of the Attorney General of the United States, in the 
defense of the instant case; and we must assume (for 
the present, at least) that the arguments therein con-
tained will be adopted and used by the Attorney Gen-
eral. 

On pages 13 and 14 of the Report, he says: 

The tribal rolls were made for the purpose of 
definitely ascertaining the true membership of the 
tribe entitled to share as individuals in the allot-
ment of the tribal lands and as well, of course, in 
the distribution of any per capita payments of any 
tribal moneys authorized by law to be made. It is 
not believed, however, that such closing of the 
tribal rolls vested the enrolled individuals with 
such a right to a definite per capita share in the 
tribal estate as to preclude Congress from mak-
ing provision for any disposal of any part of the 
undistributed tribal funds at a later time for the 
general welfare of the enrolled members of the 
tribe and their immediate families of dependent 
children born after the rolls were closed. 



132 

It is thus conceded (in this Report) that the tribd 
rolls constitute the true and legal basis for the division 
and distribution of tribal lands and moneys. 

With the first part of the statement of the Secre-
tary of the Interior, we have no quarrel. 

He correctly sets out the law, which it was his 
solemn duty to strictly and rigidly observe and obey. 

The applicable and binding provisions of treaties 
and laws (governing the division and distribution of 
tribal property), were ignored, when the illegal acts 
(as we contend) were performed by the Secretary of 
the Interior and his subordinate officers, and which 
constitute the basis for the instant suit. 

This could not be done, as we further contend, 
without incurring the penalties of reimbursement, by 
the United States, which are sought to be invoked, in 
the instant case, under the Jurisdictional Act herein. 

After setting out the law which was binding upon 
him and his subordinate officers, the Secretary of the 
Interior seeks to justify his acts by saying (in the same 
paragraph of his Report): 

It is not believed that such closing of the 
tribal rolls precludes Congress * * * from making 
provision for any disposal of any part ot the 
undistributed tribal funds at a later date tor the 
general welfare of the enrolled members ot the 
tribe and their immediate families of dependent 
children bom after the rolls were closed. 
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Congress did not make any provision for the 
7 <»ifnrp" of "children bom after the rolls « aeneral welja'e ui. 

closed". The assumption of the Secretary of the 
" T r i o r is not borne out by an examination of the ap-
plicable provisions of treaties and laws on that sub-

j eCt ' All of the acts of Congress (upon the subject of 
the use of tribal moneys for tribal schools) will be 
hereinafter cited, quoted and commented upon; and 
they contain nothing which shows any purpose or in-
tention, upon the part of Congress, to authorize the 
use of 'tribal moneys (for schools or any other pur-
pose) except for the benefit of the enrolled members 

of the tribe. 
We cannot refrain from saying (with due apolo-

gies for the use of language which appears to be some-
what critical) that we have never seen a more labored 
example of the use of words (as well as poor logic and 
reason) in an attempt to escape the consequences of 
illegal acts, in the use of Indian tribal moneys. 

He concedes that the tribal rolls are made for the 
purpose of determining who are entitled to tribal allot-
ments and tribal moneys. He then contends that "it is 
not believed" that this deprives Congress of the power 
to direct the use of tribal moneys, 

for the general welfare of the enrolled mem-
bers of the tribe and their immediate families of 
dependent children born after the rolls were 
closed„ 
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He assumes that Congress authorized the acts 
complained of. His assumption is not correct, as will be 
shown 'by an analysis of all acts of Congress upon t h e 
subject of the use of tribal money for tribal schools. 

The plenary power of Congress, to administer t h e 
property and affairs of the Nations or Tribes, for the 
benefit of their members, is well known, provided t h e 
intentions of Congress are closely expressed in legisla-
tive acts. 

It may administer such property and affairs, for 
the benefit of the owners (the enrolled members); b u t 
it may not confiscate, by bestowing tribal property 
upon persons not enrolled, and not legally entitled to 
receive the same. 

The statement of this proposition is so basic a n d 
primary, and is so well settled, that no further argu-
ment would seem to be necessary; and attention is 
called to the unanimous supporting decisions of t h e 
Supreme Court of the United States (and other courts) 
which are cited, quoted and commented upon in a n -
other part of this Argument. 

Whence comes the power and authority of the Sec-
retary of the Interior and his subordinate officers to be 
so deeply concerned over the "general welfare" of chil-
dren "born after the rolls were closedas to enable 
him to ignore the plain provisions of treaties and laws 
fixing and defining property rights, and to write mean-
ings into such treaties and laws which they never had 
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r e ever intended to have), merely because they 
( n ° r Tave conceived the idea that the "general wel-
ma" "T f "children bom after the rolls were closed 

would thereby be served? 
Congress and the Indian owners of the tribal 

0 erty had decided otherwise; and this decision was 
^rried into provisions of treaties and laws which were 
T i n and clear, and susceptible of no misunderstand-
f n ^ o r misconstructions. They decided (and the 
treaties and laws so provided) that the time had ar-

ved when the rolls should be closed, and, accord-
ingly, the rolls were closed; and that those persons, 
only,'whose names appeared upon the final approved 
rolls should share in tribal property. 

No power as to the rolls rested (or has ever 
rested) anywhere except in Congress; and the rolls 
were finally closed to children born after March 4, 
1906, and the last and final expression of Congress, 
upon that subject, in the Act of April 26,1906; and the 
arbitrary acts of the Secretary of the Interior and his 
subordinate officers, in the use of the moneys herein 
involved, was illegal, and such moneys so expended 
are (as we contend) recoverable. 

It is not a matter which can be governed, or should 
be governed, by sentiment and emotion. It is wholly a 
matter of what the treaties and laws provide. 

Furthermore, it is a matter of what the 5th 
Amendment to the Constitution of the United States 
permits, in the matter of the appropriation and con-
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fiscation of Indian tribal property, as well as other p^ 
vate property. 

It will not be sufficient to say that the children 
upon whom the moneys involved in this suit have been 
bestowed, are, perhaps the physical progeny of en-
rolled citizens; or that, by the bestowal of this money, 
they have been benefited. It could be said, with equal 
force, that the children of the white neighbors of the 
Indians, were, likewise, in need, and would have been 
enormously benefited by admission to the Indian 
Schools, at tribal expense. 

The whole question is: Were the persons upon 
whom this money has been bestowed, legally entitled 
to receive it, under the applicable provisions of treaties 
and laws? 

We shall now set out the applicable provisions of 
treaties and laws governing the preparation and ap-
proval of citizenship rolls, and fixing and defining the 
rights of those whose names appear thereon to, alone, 
share in the division and distribution of tribal prop-
erties. 

The Choctaw-Chickasaw Supplementary Agree-
ment (Act of Congress of July 1, 1902, 32 Stat., 641) 
definitely and specifically provides: 

27. The rolls of the Choctaw and Chickasaw 
citizens and Choctaw and Chickasaw freedmen 
shall be made by the Commission to the Five Civ-
ilized Tribes, in strict compliance with the act ot 
Congress approved June 28, 1898 (30 Stats., 495), 
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nd the act of Congress approved May 31, 1900 
(31 Stats., 221) * * *; 

and also, 
The names of all persons living on the 

- , 0f the final ratification of this agreement 
foLtember 25, 1902) entitled to be enrolled as 
p r o v i d e d in section 27 hereof shall be placed upon 
the rolls made by said Commission; and no child 
horn thereafter to a citizen or freedman and no 
person intermarried thereafter to a citizen shall 
be entitled to enrollment or to participate in the 
distribution of the tribal property of the Choctaws 
and Chickasaws; 

and also, 
30. For the purpose of expediting the enroll-

ment of the Choctaw and Chickasaw citizens and 
Choctaw and Chickasaw freedman, the said Com-
mission shall, from time to time, and as early as 
practicable, forward to the Secretary of the In-
terior lists upon which shall be placed the names 
of those persons found by the Commission to be 
entitled to enrollment. The lists thus prepared, 
when approved by the Secretary of the Interior, 
shall constitute a part and parcel of the final rolls 
of the citizens of the Choctaw and Chickasaw 
tribes and of Choctaw and Chickasaw freedmen, 
upon which allotment of land and distribution of 
other tribal property shall be made as herein pro-
vided. Lists shall be made up and forwarded when 
contests of whatever character shall have been de-
termined, and when there shall have been sub-
mitted to and approved by the Secretary of the 
Interior lists embracing names of all those law-
fully entitled to enrollment, the rolls shall be 
deemed complete; 
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and also, 
35 No person whose name does not appear 

upon the rolls prepared as herein provided shall 
be entitled to in any manner participate m the 
distribution of the common property of the Choc-
taw and Chickasaw tribes, and those whose names 
appear thereon shall participate in the manner 
set forth in this agreement. 
Thus, the rolls were closed (in section 28), as of 

September 25, 1902; and no child bom thereafter, had 
any more right to enrollment, or to receive an allot-
ment of land, or to share in the distribution of mon-
eys, than the child of a white person, or the child of a 
citizen of any other state or foreign country. 

Sections 27, 28 and 30 would seem to have been 
sufficient, for the purpose of declaring the finality of 
citizenship rolls, and in declaring that only those per-
sons whose names appeared thereon should en3oy the 
right to "participate in the distribution of tribal prop-
erty". 

But, evidently, Congress and the treaty makers 
felt that there might be, at some time, some misunder-
standing or misconstruction of the language of these 
sections, upon this subject, which, because of the vast 
power lodged in the hands of administrative officers, 
if misunderstood or misconstrued, would upset the 
whole plan of Congress and the treaty makers, for the 
division and distribution of tribal property. 

Therefore, Congress and the treaty makers took 
no chances. For this purpose, Section 35 was included; 
and it is one of clarification and reiteration. 
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It provided that "no person" whose name "does 
not appear" upon the rolls "prepared as herein pro-
vided", shall "in any manner participate in the dis-
tribution of the common property of the Choctaw and 
Chickasaw tribes." 

These are the final words of Congress and the 
treaty makers, upon the subject of limiting the right 
to share, in any manner, in the common property of 
the Choctaw and Chickasaw tribes, to only those per-
sons whose names appear upon the tribal citizenship 
rolls. It has stood, unchanged and unamended, from 
the day of its passage to the present time. It is the law; 
and has been sustained by the Supreme Court of the 
United States and other courts, in every case in which 
the question has arisen. 

Then, in order that there might be no miscarriage 
of the general plan agreed upon (that is, that the entire 
tribal estate, consisting of lands and moneys, should be 
divided among the enrolled members) it was provided, 
in the same Treaty of 1902, as follows: 

14. When allotments as herein provided have 
been made to all citizens and freedmen, the resi-
due of lands not herein reserved or otherwise dis-
posed of, if any there be, shall be sold at public 
auction under rules and regulations and on terms 
to be prescribed by the Secretary of the Interior, 
and so much of the proceeds as may be necessary 
for equalizing allotments shall be used for that 
purpose, and the balance shall be paid into the 
Treasury of the United States to the credit of the 
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Choctaws and Chickasaws and distributed per 
capita as other funds of the tribes. 

Further, as showing that Congress had no pur-
pose or intention of departing from this plan (for the 
per capita distribution of all tribal moneys to the en-
roiled members, after the termination of the temporary 
plan for the use, for a limited time, of a portion of 
tribal moneys for tribal schools), we quote from the 
Act of Congress of April 26, 1906 (34 Stat., 137), un-
der which the Secretary of the Interior derived his 
sole and only authority for expending tribal money for 
tribal schools, as follows: 

" * * * and any of the tribal funds so set aside 
remaining unexpended when a public school sys-
tem under a future State or Territorial govern-
ment has been established, shall be distributed per 
capita among the citizens of the nations, m the 
same manner as other funds." 

The treaty date of September 25, 1902 (beyond 
which no new bom children should be enrolled), was 
changed, by later acts of Congress, to which the Choc-
taws and Chickasaws made no objection. 

The work of allotting the lands and the division 
of tribal moneys was delayed, because of the magni-
tude of the undertaking. In the meantime, naturally, 
children of enrolled citizens continued to be born. J 
was felt (both by the Indian owners, as well as the 
United States) that the date for the enrollment of new 
bom children might be extended; but this date was ex-
tended very definitely, very carefully and very cauti-
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ously, in order that there might be no misunderstand-
ing of what was done, and no misconstruction made 
possible, by the subordinate administrative officials of 
the United States, in dealing with the division and dis-
tribution of the vast tribal estates of the Indians. 

The following are the two acts of Congress, bear-
ing upon that subject: 

Act of Congress of March 3,1905; (33 Stat., 1048). 
That the Commission to the Five Civilized 

Tribes is authorized for sixty days after the date 
of the approval of this act to receive and consider 
applications for enrollment of children born sub-
sequent to September twenty-fifth, nineteen hun-
dred and two, and prior to March fourth, nine-
teen hundred and five, and who were living on 
said latter date, to citizens by blood of the Choc-
taw and Chickasaw Tribes of Indians whose en-
rollment has been approved by the Secretary of 
the Interior prior to the date of the approval of 
this act; and to enroll and make allotments to such 
children; 

and also, 

Act of Congress of April 26,1906; (34 Stat., 137). 
That for ninety days after approval hereof 

applications shall be received for enrollment of 
children who were minors living March fourth, 
nineteen hundred and six, whose parents have 
been enrolled as members of the Choctaw, Chick-
asaw, Cherokee, or Creek Tribes, or have applica-
tions for enrollment pending at the approval 
hereof. 

# # # # # # # 



142 
Provided, That the rolls of the tribes affected 

bv this act shall be fully completed on or before 
lie fourth day of March, nineteen 
seven and the Secretary of the Interior shall have 
no jurisdiction to approve the enrollment of any 
person after said date. 

No more powerful argument can be made than the 
mere quotation of these provisions of treaties and 
r r e g arding the enrollment of « e » born children 
of e x i l e d members of the Choctaw and Chickasaw 

n oe +>1P inch of power and authority, Nations, as well as the lack of P ^ 
upon the part of the Secretary 01 me 
anv other agency, to make enrollments, or to bestow 
shares of tribal property (in either lands or moneys, 
to any extent whatsoever) upon children born after 

March 4, 1906. . 
It is merely and simply a fact that, under the plain 

provisions of treaties and laws, the persons upon whom 
the moneys involved in the instant ease have been b -
stowed, are «ot citizens, and * * entitled to enrollment 
nor are they entitled to share, in any manner, m the 
Tnds and moneys of the Choctaw and Chickasaw Na-
tions. 

It was so willed and decreed by the Indian owners 
of the tribal property, as well as by their guardian, 
the United States (and carried into, and set out n, 
clear and unmistakable terms and provisions, of trea-
ties and laws); and no argument can be made, as w 
contend, that is sufficiently strong to establish the le 
gality of the acts complained of. 
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(b) Applicable provisions of laws relating to the 
use 0f tribal moneys for the maintenance of tribal 
schools. 

The Act of Congress of April 26, 1906 (34 Stat., 
137); authorized and directed the Secretary of the In-
terior to assume control and direction of the schools of 
the Chickasaw Tribe (as well as the schools of the other 
Tribes); and every provision of that act and later acts, 
upon the same subject, will be examined in this and 
later parts of this Argument. 

At that time, all pupils in the tribal schools were 
either enrolled or entitled to enrollment. 

The very act authorizing the Secretary of the In-
terior to assume control and direction of tribal schools 
contained the provision (heretofore quoted) that no 
child born to an enrolled member, after March 4,1906, 
should be entitled to enrollment; and 

That the rolls of the tribes affected by this 
act shall be fully completed on or before the fourth 
day of March, nineteen hundred and seven, and 
the Secretary of the Interior shall have no juris-
diction to approve the enrollment of any person 
after said date. 

The following is a brief history (as shown by the 
Record) of the alleged illegal operation of so-called 
tribal schools, to the extent of the illegal use of the 
moneys which are involved in the instant case: 
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As stated, when the Act of April 26, 1906, ^ I 
passed, directing the Secretary of the Interior to as- I 
sume control and direction of tribal schools, su^ I 
schools were then attended, only, by enrolled members I 
within the meaning of the law. j 

The years passed, and the control and operation I 
of the schools continued. j 

The rolls were closed as of March 4, 1906. No I 
child born thereafter (as has been shown) was en- I 
titled to enrollment, or to share, in any manner, in the [ 
distribution of tribal property. j 

Children born np to March 4, 1906, were enrolled I 
as citizens of the Chickasaw Nation, and were entitled I 
to full shares of tribal property and to admission to I 
the tribal schools, so long as such schools were open, 
and so long as they wished to attend. j 

Children born after March 4,1906, began to arrive 
at school age by 1912, 1913 and 1914. It was then (as 
shown by the Record) that they began to find their 
way into the tribal schools. | 

The percentage of non-enrolled pupils continued 
to increase, as the years passed (and as enrolled f* 
pils dropped out, because of passing beyond school ] 
age), so that, by 1916 and 1917 (as shown by the Rec-
ord) the proportion (as between enrolled and non-en-
rolled pupils) was about half and half. 

From 1923 and 1924, and thence on to the end of 
the period during which the moneys of the Chickasaw 
Nation were used, none of the pupils were enrolled 
members of the tribe. 

101 

It is difficult to understand how this condition 
Id have been permitted to continue throughout all 

the years. 
It would seem that (because of the plain provi-

0 f treaties and laws that only enrolled citizens 
S1011S entitled to share in tribal lands and moneys), 

the first non-enrolled pupils appeared for adrnis-
W 6 in 1913 and 1914, a halt would have been called, 
Sl°d the whole subject would have been given appropri-
ate consideration and attention by the responsible of-
ficials of the United States. 

Instead, as stated, they went right along, from 
year to year (with enrolled members of the tribe de-
creasing, and non-enrolled persons increasing), until 
from 1923 and 1924, and to the end of the period, we 
have the spectacle of the operation of so-called tribal 
schools, for many years, without the presence therein, 
of a single enrolled member of the tribe! 

On March 4, 1906, the rolls were forever and fi-
nally closed; and, after March 4, 1907, the Secretary 
of the Interior had "no jurisdiction to approve the 
application of any person after said date". 

Thus Congress (with the cooperation of the In-
dian owners of the tribal properties, in the Treaty of 
1902, and by the later acts of 1905 and 1906, without 
objection by the Indians), constructed and furnished 
the administrative officials of the United States, a rule 
and yardstick for the division and distribution of tribal 
lands and moneys; and, certainly, it can not be said 
that this rule and yardstick could be ignored and cast 
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aside by administrative officials of the United States-
and that they could legally (according to their 
ideas or whims), construct and apply another rule and 
yardstick, and bestow upon persons having no pr0p. 
erty rights whatsoever, many hundreds of thousands 
of dollars of moneys belonging to the Chickasaw N^ 
tion and its enrolled members. 

The final closing of the rolls, at that time, has 
stood, throughout all the years, and still stands, with-
out any further acts of Congress, upon that subject; 
and the result has been that there are, perhaps, some 
ten thousand persons throughout the Chickasaw and 
Choctaw Nations, who (it may be agreed) are the phys-
ical progeny of enrolled members of the Chickasaw 
and Choctaw Nations and who are not enrolled; and 
who have no more rights in the division of lands and 
moneys of the tribes than the children of white tenant 
farmers. 

Some of these persons are now thirty-two years 
old. Many of them are the fathers and mothers of 
other children; and, conceivably, some of them have 
grandchildren. 

This situation has been cheerfully accepted by all, 
because it is the law; and it has never occurred to 
them (nor to their enrolled fathers and mothers) that 
they are entitled to share (in any manner whatsoever) 
in the common lands and moneys belonging to the 
Choctaw and Chickasaw Nations and their enrolled 
members. 

They are generally referred to as "too lates";and 
no pressure has ever been exerted upon Congress to 
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fhp rolls, in order that citizenship rights in reopen mo • 
c o n f e r r e d upon them. All realized tha t the 

^ h ' i d come when the rolls had to be closed, in order 
t l Bt the tribal estates might be divided; and, further, 
^rfrealized that, to reopen the rolls, from time to time, 

1 lv and only because children continued to be born, 
SlDuld lead to complications and difficulties so tremen-
dous in the division of the vast tribal estates, as to 
b e wholly insurmountable. 

At all events, that was done and the rolls were 
closed and have remained closed; and there is no act 
or expression by either Congress or the courts, from 
that day to this, that could be construed or miscon-
strued (or even distorted) into meaning that such per-
sons whose names do not appear upon the approved 
tribal rolls, have even the vestige of a right to share, 
in any manner, in the division and distribution of 
tribal lands and moneys. 

As stated, all moneys illegally expended (and 
which are involved in the instant suit) were expended 
ander the basic Act of Congress of April 26, 1906, and 
followed by later acts which merely extended its pro-
visions. 

It is contended by the defendant, the United 
States, that these acts of Congress are the authority 
for the expenditure of the moneys complained of. 

It is conceded by the plaintiff, the Chickasaw Na-
tion, that the moneys expended for the operation of 
tribal schools, for the use and benefit of the enrolled 
members of the tribe (where such authority is clearly 
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set out in acts of Congress) was legal; and it is c 

tended that all expenditures for persons who were 
enrolled members of the tribe, were bestowed upon j 
sons not legally entitled to receive the same, UE 
treaties and laws, and, therefore, are illegal. 

The exact total amount of such illegal expendi-
tures has been proven (by months, as to some; by 
quarters as to others; and followed by totals for each, 
and by a grand total, as to all) by the conclusive and 
uncontradicted evidence appearing in the printed Rec-
ord herein. 

In saying (in his Report) that he believes he had 
the legal power and authority to do the things com-
plained of, the Secretary of the Interior overlooks or 
ignores the plain provisions of Section 28 of the basic 
Treaty of 1902, limiting and defining the enrollment 
and property rights of new born children, as follows: 

* * * no child born thereafter (September 25, 
1902) to a citizen * * * shall be entitled to enroll-
ment or to participate in the distribution of the 
tribal property of the Choctaws and Chickasaws; 

and he also ignores Section 35 of the same treaty, 
which is so plain and clear, in its definitions and lim-
itations of enrollment and property rights, as to pre-
clude the possibility of misunderstanding or miscon-
struction, as follows: 

35. No person whose name does not appear 
upon the rolls prepared as herein provided shall 
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titled to in any manner participate in the 
b e +el-l ution of the common property of the Choc-
> l d Chickasaw tribes, and those whose names 

ear thereon shall participate in the manner 
setforth in this agreement. 

The rolls were reopened to children of enrolled 
e n s born prior to March 4,1906, by the Act of April 

96 1906 and such children were enrolled; and there is 
'complaint as to them. They took the same status, as 

n0° enrollment and property rights, as children bom 
prior to September 25,1902, no more and no less; and 
the property rights of all such children were defined 
and measured by the wording contained in the treaties 
and laws relating to other enrolled members. 

The Act of April 26, 1906 (providing for the en-
rollment of children born prior to March 4, 1906), con-
tained no language whatsoever regarding property 
rights. It merely added to the rolls those children born 
prior to March 4,1906, leaving the definition and fixa-
tion of property rights stand, as defined and fixed in 
Sections 28 and 35 of the Treaty of 1902; and that 
language limiting property rights to enrolled members 
has stood, from then until now, and has never been 
changed. 

Then, the Act of April 26, 1906 (providing for 
the enrollment of new born children up to March 4, 
1906), not only closed the rolls, as of that date, but 
made it forever impossible to add any further names 
to the rolls by providing: 

That the rolls of the tribes affected by this 
Act shall be fully completed on or before the 
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, i , ,,f March nineteen hundred and seven, 
fourth day of March n ^ ^ h a y e n 0 

i S ^ « enrollment of any per-

son after said date. 
The contentions arising in the instant case relate 

V „ l i t t o the children born after March 4,1906 upon 
wholly to tne cnuu T , ; n d his subordi-
whom the Secretary of the Interior and 
nate officers have bestowed moneys belonging 

"uc^aw Nation and its enrolled members. 

oitVipr enrolled citi-Manifestly, all persons are either e 
7 + in share in the division and distriuu zens, and entitled to share m 

nf tribal lands and moneys, or they are nov tion oi tnuai lanu» any manner 
rolled citizens and not entitled to share, m y 

the Secretary of the Interwr •ma o t h e r w i s e . 
fieials, as a matter of chain*, d . 
The approved rolls constitute the t 

s t i c k b y which the right to L m e 
( l a B d S * n l T t h f S o ä rolls, that person is en-

is entitled, in any manner whatsoever to 

* * * 
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tary Agreement, Act of July 1, 1902; 32 Stat., 
641). 

If these unenrolled persons could, by the arbitrary 
action of the Secretary of the Interior and his subordi-
nate officers, have bestowed upon them moneys belong-
ing to the Nation and its enrolled members, to the ex-
tent of $100.00, or $200.00 or $300.00, per year, there 
could have been, with just as much reason and legality, 
have been bestowed upon them $1000.00 or $2000.00 per 
year; and they could, by the same rule, have had be-
stowed upon them by the same agency, full allotments 
of land and full per capita shares of moneys. 

Congress (in the Act of April 26,1906) authorized 
the Secretary of the Interior to expend tribal moneys 
for tribal schools. Can it be said that this act gave him, 
and his subordinate officers, the power and authority 
to gradually fill up the tribal schools with pupils who 
had no enrollment and no legal right to receive and en-
joy tribal moneys; and to continue to extend and ex-
pand this extraordinary plan and system, from year 
to year, until, for the last seven or eight years of the 
period, such so-called tribal schools were operated 
without the presence therein of a single pupil whose 
name appeared upon the approved rolls of the Chicka-
saw Nation! 

Then, can it be said that the illegality of these acts 
can be made legal by merely calling the schools (for the 
operation of which tribal moneys were illegally used) 
"tribal schools", and thus overcome and overturn 
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every provision of every treaty and law (as well as 
the decisions of the courts sustaining the same) fixing 
and defining the right to share in tribal lands and 

moneysf 
If that doctrine is accepted, all the solemn pro-

visions of treaties, laws and court decisions, in the 
construction of the rule and yardstick (based upon 
the tribal rolls) for the division and distribution of 
tribal lands and moneys, would be wholly nullified by 
the arbitrary acts of the administrative officers of the 
United States. 

The absurdities to which this would lead clearly 
appear; and it is not believed that any such rule will 
be invoked for the purpose of granting relief from the 
consequences of the illegal acts complained of. 

The Secretary of the Interior says (in his Report) 
that he believes he was given such power and author-
ity. 

Do the Acts of Congress of April 26,1906, and the 
later acts, relating to tribal schools, confer such power 
and authority, as claimed by the Secretary of the In-
terior? Such acts will now be examined. 

The Act of Congress of April 26, 1906 (34 Stat. 

137) provides: 
That the Secretary of the Interior is hereby 

authorized and directed to assume control and 
direction of the schools of the Choctaw, Chicka-
saw Cherokee, Creek and Seminole Tribes. 
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It is further provided that he shall retain "tribal 
educational officerssubject to dismissal; and shall 
also retain 

* * * the present system, so far as practicable, un-
til such time as a public school system shall have 
been established under Territorial or State Gov-
ernment. * * * 

The act then provides that 
* * * he is hereby authorized and directed to set 
aside a sufficient amount of any funds * * * be-
longing to said Tribes * * * to defray all neces-
sary expenses of said schools * * *; 

and also, the act provided that there should be used 
* * * only such portion of said funds * * * as may 
be requisite for the schools of that tribe, not ex-
ceeding for any one year * * * the amount ex-
pended for the scholastic year ending J u n e 
thirtieth, nineteen hundred and five * * # ; 

and the act also provided that 
* * * any of the tribal funds so set aside remain-
ing unexpended when a public school system un-
der a future State or Territorial government has 
been established, shall be distributed per capita 
among the citizens of the Nations, in the same 
manner as other funds. 

This is the basic act for the use of tribal moneys 
for tribal schools, after assumption of control and di-
rection, by the Secretary of the Interior. 

It clearly shows the plans, the policies and the 
objectives of the United States regarding tribal 
schools. 
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The era was one of transition from the tribal gov 

ernments to government by the coming Territory 0r 

State; and it is thus shown that there was no ^ 
tion that this plan, in the operation of tribal schools 
should extend beyond that time. 

Furthermore, in the use of the terms "tri^ 
schools" and "schools of the tribescan it be said 
that it could have been the intention of Congress that 
the Secretary of the Interior was authorized to adopt 
a plan of his own whereby moneys belonging to the 
Nation and its enrolled members were bestowed upon 
persons who were not duly enrolled members of the 
tribe ; and that this plan should be extended through 
out a period of some 26 years, until the Tribal Govern-
ments had been out of existence for some 24 years, and 
until practically all moneys of the Chickasaw Nation 
and its enrolled members (and theretofore earmarked 
for per c a p i t a distribution) had been exhausted; and 
especially so when (at that time, and for several years 
thereafter) those, only, who were admitted to the 
tribal schools were duly enrolled members of the tribes, 
and were, only, the persons legally entitled to the en-
joyment of tribal moneys, under the only act of Con-
gress from which the Secretary of the Interior derived 
his authority ? 

As stated, the admission of pupils who were not 
enrolled did not begin until 1913 and 1914; and from 
then on, the unenrolled pupils increased, from year to 
year, until, from 1923 to 1924, and on to the end of the 
period, all pupils were unenrolled, and had no lega 
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• T„ QTirl eniov the tribal moneys thus be-
right to receive ana j j 
Towed upon them. 

Tl us it will be seen that a plan and system which 
a?'when it began (and was wholly legal at 

WaSt)Trst became illegal, as to a small portion of the 
t i r S used, and then progressed, until the use of all 
Moneys wo* ''illegal; and that the Secretary of the In-
n . r a n d hi s subordinate officers, wholly ignoring the 
ba^ic provisions of treaties and laws (that only en-
rolled members of the tribe were entitled to share, in 

manner whatsoever, in the division and distribu-
tion of lands and moneys), "took a chance" upon the 
legality of their acts, in the hope and belief that, per-
haps the illegality of such acts would never be called 
into question. 

This is, perhaps, the explanation of this extraor-
dinary situation, but it is neither an excuse nor a justi-
fication. 

We deem it entirely reasonable to contend that 
(aside from the contention that if any act of Congress 
had been passed, for that purpose and to that end, it 
would have been null and void, as an attempt, by legis-
lation, to confiscate tribal property, belonging to the 
Nation and its enrolled members, and to bestow the 
same upon persons who have no legal rights therein) 
Congress never had any purpose or intention whatso-
ever (in all the legislation authorizing the use of tribal 
moneys for tribal schools), to authorize the organiza-
tion, expansion and extension of such a fantastic plan 
as that conceived and carried forward, by the Secre-
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tary of the Interior and his subordinate officers> f 

1906 to 1932, and which has become the basis of the 

instant case. 

This particular question (that only enrolled 
hers are entitled to share in tribal properties) has been 
decided by the Supreme Court of the United States, 
over and over again, in the cases hereinafter cited' 
quoted and commented upon. 

It is not for us to suggest what should have been 
done by the officials of the United States, as a matter 
of administration, but we cannot refrain from saying 
that if the Secretary of the Interior had seen fit to 
ascertain, through his law officers, what the courts were 
holding, from time, upon the questions herein involved, 
and had seen fit to conform his acts to such holdings, 
as the years progressed, the contentions of the Indians, 
in the instant case, would never have arisen. 

The case of Garfield v. Goldsby (211 U. S. 249) 
was decided in 1908. 

The case of Fleming v. McCurtain (215 U. S. 56) 
was decided in 1909. 

The case of Gritts v. Fisher (224 U. S, 640) was 
decided in 1912. 

At the time, and up to the time these three cases 
were decided, the Acts of the Secretary, in the use of 
tribal moneys for tribal schools, was legal, for the rea-
son that all pupils in tribal schools were enrolled mem-
bers of the tribe. 

printed Record herein shows that the use 
rfbal moneys for unenrolled pupils, in the various t-' tn Ml w1"^ 

d W L * * n in 1913 and 1914.) 

o r to become alarmed, when the above named 

schools, began 
Therefore , there was then no reason to stop or 

pause, 
eases were decided. 

However, the case of Sizemore v. Brady (235 U. S. 
441) was decided in 1914. 

At that time, unenrolled pupils (as shown by the 
printed Record) had begun to creep into the tribal 
schools; and the percentage of tribal moneys illegally 
expended for them ran from a very small percentage 
u p t o from 10% to 15% of the total. 

Then, came the decision in the case of United 
States v. Wildcat (244 U. S. I l l ) , decided in 1917. 

At that time the percentage of tribal moneys used 
f o r unenrolled pupils was, perhaps, 50% of the total. 

There were, from time to time, other decisions of 
the Circuit Court of Appeals and the Supreme Court 
of Oklahoma, to the same effect; which cases are cited, 
quoted and commented upon, in another part of this 
Argument. 

There were, therefore, ample decisions of the 
courts by which the legal pathway of the Secretary of 
the Interior could have been lighted and made safe; 
but (to reverse an illustration from Holy Writ) when 
the "wine was turned into water" (by the gradual 
change of pupils, through the passage of time, from 
enrolled members of the tribe, to persons who were not 
enrolled and who possessed no legal rights what so-
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ever), the Secretary of the Interior and his subordi. 
nate officers neither paused nor changed their courSe 

but went right along through a period of some 18 yearg' 
ignoring the plain and solemn provisions of treaties 
and laws, as well as the decisions of the Supreme Court 
of the United States (and the final decisions of the 
other courts); and the Indians were helpless and with, 
out means of relief or redress until the passage of the 
Jurisdictional act of Congress of June 7, 1924, author-
izing the instant case. 

There were other acts of Congress, from time to 
time, to the effect 

* * * that the Secretary of the Interior is hereby 
authorized to continue the tribal schools of the 
Choctaw and Chickasaw Nations for the current 
fiscal year, 

but all such acts have been examined, and none of them 
contain any language whatsoever that assumes or at-
tempts to give the Secretary of the Interior authority 
to expend tribal moneys for the use and benefit of per-
sons who were not enrolled members of the tribes. 

All of such acts are general in their terms, and 
merely authorized the Secretary of the Interior to con-
tinue the tribal schools, without expanding or extend-
ing the authority granted in the basic act of April 26, 
1926, to assume the control and directions of tribal 
schools. These later acts, therefore, related, and could 
only relate, to the tribal schools which existed when 
the basic act of 1906 was passed, and which were def-
initely and specifically defined by it. 
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Acts of Congress appropriating public mon-
ithe United States, in aid of common schools in 

eJl 6civilized Tribes, and in the State of OUa-
the Fnf hevrßt of children who were not enrolled 
hon*, for the bene] j 
citizens of the tribes. 

W e ghali n 0w examine the series of Acts of Con-
under which public moneys of the United States 

were8 appropriated, from year to year, in aid of " com-
w n schools" in Indian Territory and in the State of 
Oklahoma. 

Beginning with the Act of February 19, 1903 (32 
Stat. 841), Congress passed a series of Acts through-
out the following years, under which moneys of the 
United States were appropriated and made available 
for school benefits to children other than members of 
the Five Civilized Tribes. 

These various acts have no relation whatsoever 
to the issues in the instant case; but, since they relate 
to schools in Indian Territory and Oklahoma, they will 
be examined, in order that it may be seen: 

First, That none of such acts contain any language 
bearing upon the subject of the use of tribal mon-
eys for tribal schools; 

Second, That all of such acts limit the expenditure of 
such appropriated moneys of the United States 
to the use and benefit of persons who are not en-
rolled citizens of the tribes; and 

Third, That no one of these acts contains any language 
whatsoever that alters, expands or changes the 
language contained in the Act of April 26, 1906, 
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limiting and defining the power and authority I 
the Secretary of the Interior to use tribal uone I 
only, for tribal schools, as defined in that act. ^ I 

The first was the Act of February 19, 1903 I 
Stat., 841), and it provided that the Clerks of ^ I 
United States Courts should account to the Depart. I 
ment of Justice for all recording fees in excess of a I 
fixed amount, 

* * * to be applied to the permanent school f^ I 
of the district in which said court is located. 

This act clearly shows that Congress was begin. I 
ning to recognize some obligation to assist "common I 
schools" in Indian Teritory (that is the schools which 
had been organized, here and there, for "the children 
of non-citizens"), and this act is the basis and the be-
ginning of the efforts of the United States, in that re-
spect ; and these efforts continued, throughout the 
years, by annual appropriations of moneys of the 
United States, for that purpose. j 

At that time (under the "Atoka Agreement"of 
June 28, 1898; 30 Stat., 495) the Secretary of the In-
terior was authorized to use the coal and asphalt roy-
alties in the Choctaw and Chickasaw Nation for the 
support of tribal schools until 

* * * the Choctaw and Chickasaw tribes shall k I 
required to pay taxes for the support of spools 

Later (by the Act of April 26,1906; 34 Stat. 137), 
the Secretary of the Interior was authorized to assume 

147 

ol and direction" of all tribal schools, and 

the 7e™y°trihd m o n e y s t h e r e f o r ' 
t0 " ^ b refore, it is clear that Congress laid the basis 

^system, that is: The use of tribal moneys for 
°\a /Uschools attended by the enrolled members of the 

• and the use of public moneys of the United 
t r l b T ' ^ r the assistance of children who were not en-States tor in« ao 
rolled members of the tribes. 

It is also conceivable that this dual system might 
have been operated, in some instances, under the same 
roof that is: by using a given tribal school, then in 
existence and in operation, as the basic plant, and by 
using tribal moneys for pupils who were members of 
the tribe, and by using United States moneys for pupils 
who were not members of the tribe. 

Then, next, comes the Act of Congress of April 21, 
1904 (33 Stat., 189) appropriating the sum of $100,-
000.00, 

For the maintenance, strengthening and en-
larging of the tribal schools of the Cherokee, 
Creek, Choctaw and Chickasaw and Seminole Na-
tions, and making provision for the attendance of 
children of non-citizens therein * * * 

It should be remembered that, under this act and 
later acts which will be referred to, the moneys ap-
propriated were moneys of the United States (and not 
tribal moneys•)• and these appropriations were made, 
from year to year, for the benefit of the "children of 
•non-citizenstherein; that is, children who were not 
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enrolled citizens of the tribes, and who had no right j-
share in tribal moneys. 

The appropriations of moneys of the t in» 
States (beginning in 1903 and continuing througW 
the following year) were, definitely and specific^ 
for the use and benefit of non-citizen children. 

Congress thereby divided all children in ^ 
classes: (1) those who were enrolled as citizens of the 

Indian tribes, and entitled to share in tribal moneys• 
and (2) those who were not enrolled, and who had nö 
rights in tribal moneys. 

All children who were enrolled members of the 
tribes, and entitled to share in tribal moneys, were 
amply provided for by the use of tribal moneys. 

All children not enrolled and not in the enjoyment, 
of the right to share in tribal moneys, were to be as-
sisted out of the appropriated public moneys of tk 
United States. 

By the Act of Congress of March 3,1905 (33 Stat, 
1048) there was appropriated (out of public moneys) 
the sum of $150,000, 

" F o r the maintenance, strengthening and en-
larging of the tribal schools of the * * * Nations"; 

but the use of this public money was definitely lim-
ited to, 

" * * * making provision for the attendance of chil-
dren of non-citizens therein. * * *" 

Id there be made a stronger argument than the 
tation of these acts to show that Congress had 

m e r e qu° c ^ authorizing the use of tribal moneys 
110 ^ f l r t h e use and benefit of the members of the 
except oi ^ ^ << n o n - c i t i z e n " or unenroiled children 
were'tohe assisted out of the public treasury? 

If Congress had attempted to so use tribal mon-
s such legislation would have been null and void, for 

the'reason heretofore stated; but our whole purpose, 
• eferring to these various acts, is to show that Con-
f e s s never had any such purpose and intention; and 
that the acts complained of constitute the appropria-
tion and confiscation of tribal property, not only in vio-
lation of applicable provisions of treaties and laws, but 
in violation of the 5th Amendment to the Constitution 
of the United States. 

It is therein further provided that, as to the mon-
eys coming into the hands of the Secretary of the In-
terior (as recording fees, under the Act of February 
19,1903), he shall 

* * * use said money in maintaining, strengthen-
ing and enlarging the schools in Indian Territory, 
as provided in this paragraph. 

The whole plan and purpose, as shown by an an-
alysis of all the acts, was that the Secretary of the In-
terior was to operate two school systems, under rules 
a n d regulations to be prescribed by him, (1) using 
tribal moneys for the enrolled members of the tribes, 
a n d (2) public moneys for the "children of non-citi-
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Zens"- and nowhere, in any one of the acts, is there 
any legal anthority for the Secretary of the Interior 
to have acted otherwise. 

The Act of Congress of March 3, 1905 (33 Stat, 
1072) completely fits into the plan of Congress, as 
above ontlined, and provides that $300,000.00 of the 
trust or invested funds of the Chickasaw tribes shall 

be used, 
* * * for the immediate payment of all the out-
standing warrants of said tribe. 

The "outstanding warrants" were those issued by 
the tribal authorities, in former years, while they had 
operated their own schools, and prior to the time they 
were taken over by the United States. 

The same act further provides that: 
* * * anv unexpended balance of said three hun-
dred thousand dollars shall be held by the Secre-
tary of the Interior, and be by him added to the 
interest of the Chickasaw tribe 
asphaltum royalty fund, and used for the main-
tenance of the public schools of said tribe during 
the existence of the tribal government. 

Here is another expression, by Congress, that the 
whole plan was to be a temporary one (insofar as 
tribal schools were concerned), and to continue only so 
long as the tribal governments remained m existence, 
and until the organization of a general school system 
by the approaching Territorial or State government. 
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This subject will be discussed, more in detail, in an-
other part of this Argument. 

For each succeeding year (with very few excep-
tions) Congress has appropriated substantial sums of 
public moneys (ranging from $150,000 to $300,000) to 
be used for the benefit of children who were not en-
rolled members of the Nations or tribes. 

The motives of Congress, in so acting, were no 
doubt, praiseworthy, and are to be commended. It 
would be improper for the plaintiff, the Chickasaw Na-
tion, to comment upon matters that do not concern it. 
Whatever Congress saw fit to do in aid of public 
schools in Indian Territory and Oklahoma, and for the 
benefit of the "children of non-citizens", solely con-
cerns the United States. 

In the earlier years, it was made plain, in all the 
acts, that the tribal moneys used for tribal schools was 
to be kept and administered, separate and apart from 
the public moneys of the United States, made available 
for the "children of non-citizens"; thus showing that 
Congress never had any purpose or intention of at-
tempting to authorize the use of tribal moneys except 
for the use and benefit of the enrolled members of the 
tribes. 

In the later Acts of Congress (in the appropria-
tion of public moneys) it was sensed that the allowable 
dual system (that is, the use of tribal moneys for en-
rolled member pupils, and the use of public moneys for 
non-enrolled pupils) was no longer feasible or prac-
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ticable, because of the fact that all enrolled member 
pupils had passed beyond school age; and the wording 
of the acts appropriating public moneys was changed, 
to conform to this condition, as follows: 

<<* * * in aid of the common schools IN the Five 
Civilized Tribes * * * " ; or 

<<* * * i n 0 f the common schools IN the Chero-
kee, Creek, Choctaw, Chickasaw and Seminole Na-
tions * * * " 

It is only necessary to examine the Act of Con-
gress of August 24, 1912 (37 Stat., 518) to see that 
Congress was well aware of the situation (that en-
rolled citizen pupils were beginning to decline, and that 
Indian children who were not enrolled and who had no 
right to share in tribal moneys, were arriving at school 
age); that they were deserving of the same considera-
tion as other non-citizen children; and that they should 
share in these annual public appropriations along with 
all other children who were without rights in tribal 
moneys. 

Therefore, in this act, the sum of $300,000 was ap-
propriated, out of the treasury of the United States 
(as had been done since 1905, and as was done, for 
many years thereafter, and even up to the present 
time), "in aid of the common schools * * * m Okla-
homa." 

Sensing this condition, the following proviso was 
added to that appropriation act, for the first time: 

Provided, That this appropriation shall not 
be subject to the limitation in section one of this 

101 

act, limiting the expenditure of money to educate 
children of less than one-fourth Indian blood. 

The Section one referred to was an appropria-
tion of $1,420,000, 

For the support of Indian day and industrial 
schools, not otherwise provided for and for other 
educational and industrial purposes in connection 
therewith. * * * 

It thus appears that this appropriation of nearly 
one and one-half million dollars of public moneys, for 
Indian children located everywhere except in the State 
of Oklahoma who were not otherwise provided for. 

It corresponded, in all respects to the $300,000 of 
public moneys which was appropriated for children in 
Oklahoma who were not otherwise provided for, in-
cluding white children, colored children and Indian 
children who had no tribal status and tribal rights. 

This appropriation, of course, had no relation to 
Indian tribal schools of the Five Civilized Tribes, since 
they were provided for, by the authorization contained 
in the Act of April 26, 1906, for the Secretary of the 
Interior to use sufficient tribal moneys to maintain 
tribal schools, attended by legal and enrolled members 
of the tribes. 

The appropriation of $300,000 was out of public 
moneys of the United States, "in aid of the common 
schools * * * in Oklahoma" ; and Congress (sensing 
that there were Indian children coming on, who were 
arriving at school age, and who had no right to attend 
tribal schools, and no rights in tribal moneys), made 
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it plain that they were to share in these public moneys 
along with all other "non-citizen children. 

How was this made plain! By excluding the pro-
viso contained in Section one of the act. 

What was this proviso, which, by excluding its 
application to the Oklahoma common school appropri-
ation, made it clear that Indian children who were 
without tribal status and tribal rights, were to be cared 
for out of this public appropriation, along with all 
other "non-citizen children"! 

It was as follows: 

Provided further, That no part of this ap-
nronriation, or any other appropriation provided 
for herein, except appropriations made pursuant 
to treaties, shall be used to educate children of 
less than one-fourth Indian blood, whose parents 
are citizens of the United States and the State 
wherein they live and where there are adequate 
free school facilities provided and the faci ities 
of the Indian schools are needed for pupils of 
more than one-fourth Indian blood. 
Does not this legislation clarify the whole subject 

of the use of tribal moneys for enrolled member pu-
pils in tribal schools, and the use of public moneys ("m 
aid of common schools>>) for all pupils not eligible to 
admission to tribal schools, including such Indian chil-
dren as may have arrived at school age, and were with-
out tribal status and tribal rightsf 

Does it not, also, show that Congress was well 
aware of the situation, and made it plain that chil-
dren of Indian blood, having no tribal status and tribal 
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rights, were not to be 4 'left out in the cold", were not 
"to fall by the wayside", and were not to fall into a 
"no-man's land" of classification (by being excluded 
from tribal schools, because they had no tribal status 
and tribal rights, and at the same time, by being denied 
the classification as "nonrdtizen children" because 
they were possessed of Indian blood); and that this 
legislation was designed to meet and solve that prob-
lem, and was made so plain as not to be misunderstood 
or misconstrued by anyone ? 

This policy of the United States (for the use of 
public moneys for the benefit of Indian children who 
had no tribal status and tribal rights, and who were 
not, therefore, eligible to admission to tribal schools 
maintained by tribal moneys) became its fixed policy 
from and after the passage of the Act of August 24, 
1912, and has been followed throughout the succeed-
ing years, in all the succeeding acts appropriating pub-
lic moneys "in aid of common schools." 

We have examined all the succeeding acts of Con-
gress, appropriating public moneys "in aid of common 
'schools" from 1913 to 1926, inclusive. 

All are almost identical in wording, and identical 
in substance; and all of such acts make it plain that 
there shall be no discrimination against any Indian 
children on account of the degree of Indian blood, in 
the use of such moneys; thus fixing the rights of all 
Indian children who were without tribal status and 
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tribal rights, to share in the public moneys thus p r 

vided. 
We have not deemed it necessary to refer tn 0 tu aflv 

of such acts passed later than 1926, for the reason that 
it has been shown heretofore (and the printed Record 
so shows) that, after the years 1923 and 1924, no pUpns 

admitted to the so-called tribal schools were enroll̂  
members of the tribe; and that such schools were op-
erated to the end of the period (1932) without the 
presence therein of a single enrolled member pupil. 

Therefore, after 1923 and 1924, it is no concern 
of the plaintiff, the Chickasaw Nation, as to what Ian-
guage Congress might have employed in its public ap-
propriation acts, since all pupils (whether white, col-
ored or Indian) were "non-citizen childreninsofar 
as the Chickasaw Nation was concerned, and all were 
eligible for benefits out of such public appropriations. 

As stated, these annual appropriations of public 
moneys never had any relation to, or connection with, 
the tribal moneys which, only, could be legally used for 
tribal schools attended by enrolled members of the 
tribes. Congress knew that there was a vast number 
of "children of non^citizens" (in Indian Territory, 
prior to statehood, as well as in the early years of 
statehood), who were without adequate educational 
facilities, and, in its wisdom and generosity, it saw fit 
to make a contribution for their benefit, out of public 
moneys; and Congress also saw fit to make it plain (in 
the Act of 1912 and in all later acts) that Indian chil-
dren who were without tribal status and tribal right* 
(and, therefore, not eligible to admission to tribal 
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a to the enjoyment of tribal moneys), should 
schools and o ^ ^ m0neys which were available, 
surely ̂ ™cgard to their degree of Indian blood. 

WP repeat that all of this is set out only for the 
f showing that there was never even the ves-

purpose o ^ i n t e n t i o I 1 , upon the part of Con-
tlge to authorize the use of moneys belonging to the 
gieSS' °and their enrolled members, for any purpose 
A ^ T f o r the benefit of the enrolled members of the 

tribes. 
It saw fit to use its own moneys for its own pur-

ges; and there is not a word or syllable in any one 
of these acts, running from 1903 to the present time, 
that indicates or intimates anything to the contrary. 

Our review of the various acts of Congress as 
above set out, is, we grant, rather extensive and some-
what meticulous. 

However, in view of the great number of acts of 
Congress bearing upon the various phases of the sub-
ject of schools, and the magnitude and complexity of 
the system which was permitted to grow up and ex-
pand, it could not have been otherwise. 

We have asserted (and have no fear of being suc-
cessfully contradicted) that there is nothing whatso-
ever in the great mass of Congressional legislation, 
upon the subject of schools, that even intimates any 
plan or purpose, upon the part of Congress, to author-
ize the use of moneys for schools except that tribal 
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moneys should be used for tribal schools, attend 
enrolled members of the tribes having the legaj • ' 
to share therein; and that public moneys of the TT • 
States, appropriated for schools, should be used ^ 
the benefit of persons who were not enrolled uemb 
of the tribes, irrespective of race or the degree of i? 
dian blood. 

Finally, it is exceedingly and extremely illuminat 
ing to note (and the printed Record so shows) that 
every dollar of the money sought to be recovered in the 
instant suit, was expended at Bloomfield Seminary 
(now Carter Academy) and at seven Contract Schools 

Not a dollar of public money of the United States 
appropriated by the various acts of Congress which 
have been cited, quoted and commented upon, has ever 
been used in connection with those schools, which, 
alone, are involved in the instant suit; and it will not 
be so contended. 

Therefore, any discussion of whatever use was 
made, out of these public moneys of the United States, 
for schools in Indian Territory and Oklahoma, is 
wholly academic, insofar as the issues in the instant 
case is concerned. 

Such acts (insofar as they relate to the use of 
public moneys of the United States for schools) have 
been examined and commented upon, solely and wholly 
for the purpose of showing that they contain nothing 
whatsoever which could be construed into meaning that 
Congress ever had any purpose or intention of extend-
ing and expanding the authority granted by the Act 
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1906, for the use of tribal moneys for tribal 
- A p n 1 2 'that'the Secretary of the Interior could 
schools, or ^ ^ a n y m o r e ? o r a n y less, than to use 
have lega 3 benefit of the enrolled members 

; MfWi.P.US 101 Uie _ _ . tribal m°nLlJS ̂  t o u s e public moneys of the United 

°f the for the benefit of persons who were not enrolled 
States or a n d who had no right to share 
members of wc 
in tribal moneys. 

fd) Decisions of the courts sustaining the conten-
• that only enrolled members of the Five Civilized 

Tribes may share in the division and distribution of 
>/ribal lands and moneys; and that persons not so en-

rolled have no rights therein, 

What have the courts held upon the finality of the 
citizenship rolls of the Five Civilized Tribes, and that 
only enrolled members are entitled to share, in any 
manner, in the division and distribution of common 
tribal lands and moneysf 

In his Report of August 18, 1933 (heretofore re-
ferred to, and set out in the printed Record, pages 
12-16), in support of his contention that the "depend-
ent children (of enrolled members) born after the rolls 
were closed" might be cared for, as a matter of "gen-
eral welfare", the Secretary of the Interior cites the 
case of Fleming v. McCurtain (215 U. S. 56). 

In that case, the Supreme Court of the United 
States holds exactly the opposite to his contention; 
and that only those persons whose names appear upon 
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the approved rolls, are entitled to share, in any ̂  j 
in the distribution of common tribal property. 

The plaintiffs sought to enjoin the Secretary 
the Interior from the allotment of lands and the p̂  
capita distribution of common moneys, to the enrolL, 
members of the Choctaw and Chickasaw Nations, ̂  
til the recognition of their alleged rights to share in 
such lands and moneys. 

The Supreme Court, in its opinion, said: | 
The circuit court examined the treaty anG 

conveyance under which the plaintiffs claim, and 
held that they did not confer the rights alleged | 
in the bill; that the right to share in the distrh 
tion depended on membership in one of the tin 
tribes, except in the case of freedmen, specially 
provided for ; that who were members of then 
spective tribes, and entitled to enrollment as sud, 
was a matter for Congress to determine; that GV 
gress had adopted certain rolls when finally ap-
proved by the Secretary of the Interior; that the 
Secretary had acted and the plaintiffs had bm 
excluded; that his action was final, and that the 
court had no jurisdiction in the case; 

and also, 
They disclose that their names are not upon 

the rolls, and that the decision of the Secretary o, 
the Interior has been against them, and they shw 
no reason for our not accepting the rolls and t 
cision as final, according to the terms of distnW-
ing acts. 

Another case, bearing upon the finality of 
ship rolls, under the same provisions of treaties a, 
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r e quoted and relied upon in the instant 
laws that a r e ^ ^ Q n l y t h o s e persons so enrolled 
case, and ^ ^ ewtitled to share in the division and 
and appr° ̂  ^ ^ common lands and moneys of the 
distr lhutw^ Chickasaw Nations, is that of Garfield v. 

rMby (
2 1 1 u

-
 2 4 9 )

' 

that case, Goldsby alleged that he had been 
oiled as a member of the Chickasaw Nation 

JUd that°such enrollment was approved by the Seere-
• of the Interior; and that he was placed in pos-

tal\ f kis distributive share of the common lands 
ofSthentribe, as a duly enrolled member. 

He alleged, further that, without notice, his en-
rollment was 11 cancelled March 4, 1907", by the Secre-
tary of the Interior. 

He brought suit in the Supreme Court of the Dis-
trict of Columbia to compel the Secretary to erase the 
notation from the enrollment records which were de-
rogatory to his enrollment. 

He prevailed in the trial. Upon appeal, the Court 
of Appeals affirmed the judgment; and an appeal was 
taken, by the Secretary of the Interior, to the Supreme 
Court of the United States. 

That court affirmed the judgment of the lower 
court, and held that the rights of the plaintiff, Goldsby, 
could not be destroyed by arbitrary action, without 
notice. In so holding, the Supreme Court passed, 
squarely, upon the finality of the tribal rolls, as so pre-
pared and approved, as being the means and measure 
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for the allotment and distribution of tribal lands and 
moneys, as follows: 

The acts of Congress, as we have seen, have 
made provision that the commission shall cer-
tify from time to time to the Secretary of the In-
terior the lists upon which the names of persons 
found by the commission to be entitled to enroll-
ment shall be placed. Upon the approval of the 
Secretary of the Interior, these lists constitute 
a part and parcel of the final rolls of citizens oi 
the Choctaw and Chickasaw tribes and Chicka-
saw freedmen, upon which allotments of lands and 
distribution of tribal property shall be made. 

In the case of United States v. Wildcat (244 U. S, 
111) the primary question involved was as to whether 
an allotment set apart for a duly enrolled member of 
the Creek Nation, might be cancelled because the al-
lottee had died prior to the enrollment date. 

In passing upon this question, the Supreme Court 
held directly upon the finality of citizenship rolls, as 
the sole measure for the division and distribution of 

tribal lands and moneys. i 
This case related to enrollment in the Creek Na-

tion; but all questions of enrollment, allotment o land 
and distribution of common moneys, are identical with 
like questions in the Chickasaw Nation. 

The Court said: 
By Paragraph 28 of the Creek Agreement of 

March 1 1901 (31 Stat, at L. 861, 870, c h a p 676), 
* was provided that all citizens who were living 
on the 1st day of April, 1899, entitled to be en-
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rolled under the above provisions of the Curtis 
Act, should be placed upon the rolls to be made by 
the Dawes Commission under that act, and pro-
vision was made for allotment to the heirs where 
any such citizen had died since that time. "The 
rolls so made by said Commission," the act con-
tinues, "when approved by the Secretary of the 
Interior, shall be the final rolls of citizenship of 
said tribe, upon which the allotment of all lands 
and the distribution of all moneys and other prop-
erty of the tribe shall be made, and to no other 
personsThis agreement was ratified by the 
Creek Council May 25, 1901 (32 Stat, at L. 1971). 

In the case of Gritts v. Fisher (224 U. S. 640), the 
Supreme Court passed directly upon the same ques-
tion, as follows: 

"The right of each individual to participate 
in the enjoyment of such property depended upon 
tribal membership * * 

This is a statement of the basic law (which has 
been unanimously sustained by all the courts) that 
only those individual persons whose names appear 
upon the approved tribal rolls shall share in tribal 
property. 

True, this case arose over the rights of "new 
born" minors, "living on March fourth, nineteen hun-
dred and six", to be enrolled and to enjoy tribal prop-
erty. 

The court held that the Act of April 26,1906, pro-
viding for the enrollment of children born prior to 
March 4,1906, was valid, and that it was not an inter-
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ference with the vested rights of persons enrolled un-
der prior treaties and laws. 

However, the court held, in clear and unmistakable 
language, that the right to "participate in the enjoy-
ment of tribal property" depended upon enrollment; 
and that children born prior to March 4, 1906, to en-
rolled members, were entitled to enrollment a n d to 
participate in the enjoyment of tribal property; a n d 
the basic provisions of treaties and laws, so definitely 
and specifically fixing and defining the property rights 
of each individual citizen (whether such citizen be a 
one-day-old baby, or a 100-year-old person, or the Chief 
of the Choctaw Nation or the Governor of the Chicka-
saw Nation) cannot be "stretched", according to the 
notions or whims of the Secretary of the Interior and 
his subordinate officers, as to what would be best for 
the "general welfare" of the "dependent children" of 
enrolled members, born after the rolls were closed." 

Nowhere (in this decision or in any other de-
cision) is there any holding, or intimation, that chil-
dren born after March 4, 1906, are entitled to enroll-
ment or to the enjoyment of tribal property rights. 

Property rights (as they apply to the instant case) 
were fixed and defined by the Choctaw-Chickasaw 
'1 Supplementary Agreement", ratified by the Act of 
Congress of July 1, 1902 (32 Stat., 641). 

The later Act of April 26, 1906, only authorized 
the enrollment of "new boras" up to March 4, 1906, 
leaving the prior law, as to the property rights of all 
enrolled members, unchanged. 
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Children born prior to March 4, 1906, were en-
Wed and were entitled to full property rights; but 

llere enrollment stopped, and the enjoyment of prop-
erty rights stopped; and no Act of Congress, and no 
court decision, has ever provided, held or intimated 
otherwise. 

The court then restated the basic law fixing and 
defining property rights, and providing that, only 
those persons whose names appeared upon the ap-
proved rolls should share in tribal property, as fol-c 
lows: 

The act of July 1, 1902, 32 Stat, at L. 716, 
chap. 1375, which related only to the Cherokees, 
and is spoken of as the Cherokee agreement, was 
quite comprehensive and is the one upon which 
the plaintiffs here rely. It made provision for 
ascertaining who were members, and permanently 
enrolling them, for reserving certain of the tribal 
lands for public purposes, for appraising the 
other lands, and for allotting in severalty to each 
enrolled member land equal in value to 110 acres 
of the average allottable lands. It declared that 
the enrollment should be made "as of September 
1, 1902", and should include "all persons then 
living" and entitled to enrollment; that "no child 
born thereafter" should be entitled to enrollment 
or "to participate in the distribution of the tribal 
property"; that during the months of September 
and October, 1902, applications could be received 
for the enrollment of infant children born to 
recognized and enrolled members on or before 
September 1 of that year, but that the application 
of no person whomsoever for enrollment should 
be received after October 31, 1902; that no per-
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son not enrolled should be entitled to "participate 
in the distribution of the common property" of 
the tribe, and those who were enrolled should 
"participate in manner set forth" in the act; that 
the enrollment should be made in partial lists, 
which, when approved by the Secretary of the In-
terior, were to constitute parts of the final rolls 
"upon which allotment of land and distribution 
of other tribal property" should be made, and that 
when lists embracing all persons lawfully entitled 
to enrollment were made and approved, the roll 
should "be deemed complete." 

The case of Sizemore v. Brady (235 U. S. 441) not 
only supports the contentions of the plaintiff, in the in-
stant case, as to the finality of the rolls, and that they 
are the sole and only measure for the division and dis-
tribution of tribal lands and moneys; but it goes fur-
ther and affirms the goodness of the later acts of 1905 
and 1906, providing that new bom children, born prior 
to March 4, 1906, are likewise, entitled to enrollment 
and to property rights. 

That is exactly what is contended in the instant 
case: that all children born prior to March 4,1906, are 
entitled to enrollment and to property rights; and that 
no children born after that date are entitled to enroll-
ment, nor to share, in any manner whatsoever, in the 
division of tribal property; and that, on that date, the 
rolls were finally closed and have remained closed to 
the present time; and that, after March 4, 1907, the 
Secretary of the Interior had "no jurisdiction to ap-
prove the enrollment of any person after said date." 
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The court said: 

In principle it was so held in Gritts v. Fisher, 
224 U. S. 640, 56 L. ed. 928, 32 Sup. Ct. Rep. 580. 
There an act or agreement of 1902 had made pro-
vision for allotting and distributing the lands and 
funds of the Cherokees in severalty among the 
members of the tribe who were living on Septem-
ber 1, 1902, and an act of 1906 (34 Stat, at L. 137, 
chap. 1876) had directed that Cherokee children 
born after September 1,1902, and living on March 
4, 1906, should participate in the allotment and 
distribution. By enlarging the number of par-
ticipants the later act operated to reduce the dis-
tributive share to which each would be entitled, 
and because of this the validity of that act was 
called in question, the contention being that the 
prior act confined the allotment and distribution 
to the members living on September 1, 1902, and, 
therefore, invested them with an absolute right to 
receive all the lands and funds, and that this right 
could not be impaired by subsequent legislation. 
This court rejected the contention and said: " N o 
doubt such was the purport of the act. But that, 
in our opinion, did not confer upon them any 
vested right such as would disable Congress from 
thereafter making provision for admitting newly 
born members of the tribe to the allotment and 
distribution." 

Thus, it is held that children born prior to March 
4, 1906, were (by the Act of April 26, 1906) added to 
the rolls and given full property rights. 

That is so in the instant case; but nowhere (in 
any act of Congress or in any court decision) is it pro-
vided or held that children born "after March 4,1906" 
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and after the rolls were closed, have any right to share, 
m any manner whatsoever, in common tribal property. 

The Circuit Court of Appeals for the Eighth Cir-
cuit has held to the same effect, in the case of Henry 
Gas Company v. United States (191 Federal Reporter 
132). 

That case involved the right of citizenship, and 
property rights, of a -new born" citizen of the Creek 
Nation The citizen whose rights were involved was 
born on August 9, 1903, after the Act of Congress of 
July 1 1902 (closing the rolls to "new bonis") and 
prior to the Act of April 26, 1906 (reopening the 
rolls to "new boras" to that date, and forever clos-
ing the rolls to children born after that date). 

After citing the various applicable laws, the court 
said: 

The enrollment within the time required, and 
as of the date fixed, determines the right of the 
citizen to an allotment. * * * 

To the same effect is the case of Ligon, et at. v. 
Johnston, et at. (164 Fed., 670). 

Plaintiff, not having been enrolled, sought to en-
join allotment of lands and distribution of moneys to 
enrolled members of the Chickasaw and Choctaw Na-
tions, until their alleged rights were determined. 

The court held that only enrolled members of the 
tribes were entitled to share in tribal lands and mon-
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eys; and that the rolls were finally closed as of March 
4, 1907. 

After citing all applicable laws and treaty pro-
visions, the court said: 

The rolls so made were to be final, when ap-
proved by the Secretary of the Interior, and those 
whose names appear thereon could alone partici-
pate in the distribution of tribal property. The 
act of April 26, 1906 (34 Stat., 137) providing for 
the final disposition of the affairs of the tribes, re-
quired the rolls to be fully completed by March 3, 
1907, and deprived the Secretary of the Interior 
of jurisdiction to approve the enrollment of any 
person after that date. The rolls were completed 
and the time for change expired. 

The case of Wadsworth v. Crump (53 Okla., 728) 
is directly in point. 

In commenting upon the finality of the rolls and 
that only those persons whose names appear thereon 
are entitled to share in lands and moneys of the Semi-
nole Nation, the Supreme Court of Oklahoma said: 

On June 2, 1900, Congress approved an 
agreement with the Seminole Tribe (31 Stat. c. 
610, p. 250), sections 1 to 2 of which are as fol-
lows : 

First. That the Commission to the Five Civ-
ilized Tribes, in making the rolls of Seminole citi-
zens, pursuant to the act of Congress, approved 
June twenty-eighth, eighteen hundred and ninety-
eight, shall place on said rolls the names of all 
children born to Seminole citizens up to and in-
cluding the thirty-first day of December, eighteen 
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hundred and ninety-nine, and the names of all 
Seminole citizens then living; and the rolls so 
made, when approved by the Secretary of the 
Interior, as provided by said act of Congress, shall 
constitute the final rolls of Seminole citizens, upon 
which the allotment of lands and distribution of 
money and other property belonging to the Semi-
nole Indians shall be made, and to no other per-
sons. 

Commenting upon this treaty provision (which is 
almost identical with the quoted provision in the Choc-
taw-Chickasaw Agreement of 1902), the court said: 

Upon the construction of these provisions de-
pends the correct determination of this case. It 
should be borne in mind that the result which Con-
gress intended to secure was the allotment in 
severalty of the tribal lands and the distribution 
of other tribal property and moneys held by the 
Seminole Indians as a tribal property and moneys 
held by the Seminole Indians as a tribe, and the 
preparation of the rolls provided for by the above 
legislation was to determine the number of indi-
vidual Indians entitled to share in the distribution 
of such tribal property, so that a basis could be 
found upon which to make such distribution. 

It is respectfully submitted that these authorities 
are conclusive in support of the contention that only 
those individual persons whose names appear upon the 
final citizenship rolls, prepared and approved, as pro-
vided by the applicable provisions of treaties and laws, 
are entitled to share, in any manner whatsoever, in the 
division and distribution of tribal lands and moneys; 
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that children born after March 4,1906, are not entitled 
to enrollment or to share in tribal property; and that, 
after March 4, 1907, " t h e Secretary of the Interior 

shall have no jurisdiction to approve the enrollment 0f 
any person after said date." 

( 2 ) 

Congress may provide for the administration Qf 
the property and affairs of the Chickasaw Nation for 

the benefit of its enrolled members, but it may not con_ 
fiscate the property of such Nation and its enrolled 
members, and appropriate the same to its own uSe, 
without compensation, nor bestow it upon others who 
are not enrolled members, and who have no legal inter-
est therein; and any moneys belonging to the Chicly, 
saw Nation and its enrolled members which may h^ve 

been bestowed upon persons whose names do not 
pear upon the approved rolls, and who had no legal 
right to receive the same, were appropriated and con_ 
fiscated by the United States, in violation of applicable 
provisions of treaties and laws, and in violation of the 
5th Amendment to the Constitution of the United 
States; and such moneys, so expended, are recoverable^ 
under the Jurisdictional Act of Congress of June 7f 

1924. 

It has been shown, as we respectfully contencl, 
that, in the use of moneys belonging to the Chickasaw 

Nation and its enrolled members, for the benefit of per-
sons who are not enrolled members, and who had n 0 

legal interest therein, the United States has violated 
treaties and acts of Congress, within the meaning 0 f 
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the Jurisdictional Act of June 7,1924, and also the 5th 
Amendment to the Constitution of the United States; 
and that it should reimburse the Chickasaw Nation and 
its enrolled members to the extent of such moneys so 
used, with interest. 

It is contended, also, that, while the provisions of 
the Jurisdictional Act are sufficient to justify a judg-
ment for such moneys (upon the established and con-
ceded facts), the decisions of the courts (in parallel 
cases and upon facts similar to those in the instant 
case) are so uniform and clear, that the reasons for 
the authority granted by the Jurisdictional Act, which 
governs the instant case, are made more apparent. 

There are two lines of decisions which uniformly 
and clearly define the powers and authority of Con-
gress (in the matter of administration and confisca-
tion), in dealing with Indian Tribes or Nations; and 
the definitions of such powers and authority, as therein 
declared and laid down, may not be mistaken, miscon-
strued or misunderstood by those who are familiar 
with the same. 

One line of such decisions relates to the power 
and authority of Congress to direct the administra-
tion of the property and affairs of Indian Nations or 
Tribes and their members, for the benefit of such Na-
tions and Tribes and their members. 

The other line of decisions relates to the lack of 
power, by Congress, to confiscate the property of In-
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dian Nations or Tribes and their members, and to ap-
propriate the same to its own use, without compensa-
tion, or to bestow> it upon others who are not members, 
and who have no legal interest therein. 

(a) Cases cited and relied upon by the Secretary 
of the Interior, in support of his contention that the 
acts complained of were legal. 

The attorneys for the United States (the defend-
ant in the instant case), when they come to answer the 
arguments of the Chickasaw Nation (the plaintiff in 
the instant case), will seek to rely upon the decision of 
the Supreme Court of the United States in the case of 
Cherokee Nation v. Georgia, 5 Peters, 1., and other 
cases which follow. 

We are justified in saying that the attorneys for 
the United States will seek to rely upon such decisions 
for the reason that they are cited and quoted (with 
the exception of the parent case of Cherokee Nation v. 
Georgia) in the Report of the Secretary of the Interior 
to the Attorney General of the United States, dated 
August 18,1933 (and which appears in the printed Rec-
ord herein, at pages 12-16), for his information and 
use in the defense of the instant case. 

We do not understand why the parent case of 
Cherokee Nation v. Georgia should have been omitted 
from this Report, since the holdings therein constitute 
the foundation for the holdings in most of the later 
cases; and, for that reason, our comments will begin 
with this parent case. 
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The other cases cited and relied upon by the 
United States, in the Report referred to, are as fol-
lows: 

Cherokee Tobacco Case, 11 Wallace, 616; 
United States v. Kagama, 118 U. S. 375; 
Ward v. Racehorse, 163 U. S. 504; 
Lone Wolf v. Hitchcock, 187 U. S. 553; 
Tiger v. Western Investment Company, 221 

U. S. 286; 
Heckman v. United States, 224 U. S. 413; 
Gritts v. Fisher, 224 U. S. 640; 
United States v. Sandoval, 231 U. S. 28; 
Winton v. Amos, 255 U. S. 373. 

In that Report the law officers for the Interior De-
partment say: 

The above cited cases will be of assistance to 
you (the Attorney General) in determining the 
rights of Congress in the premises. In the last 
mentioned case (Winton v. Amos), the Supreme 
Court of the United States stated: 

" I t is thoroughly established that Congress 
has plenary authority over Indians and all their 
tribal relations and full power to legislate con-
cerning their tribal property." 

The power and authority of Congress, in the mat-
ter of administration of undistributed property, for 
the benefit of Indian tribes and their members, is 
granted. The power and authority of Congress to ap-
propriate and confiscate tribal property, and to appro-
priate the same to the use of the United States, with-

147 

o U t compensation, or to bestow such property upon 
others who are not members, and who have no legal 
interest therein, is not granted. 

In all of these cases, the ruling theme is that Con-
gress may administer or direct the administration of 
the property and affairs of Indian Nations or Tribes 
and their members, for the benefit of such Nations or 
Tribes and their members, and that, for this purpose 
and to this extent, may such power and authority be 
exercised in pursuance of Acts of Congress, notwith-
standing the existence of earlier treaty provisions to 
the contrary. 

In other words, treaty provisions, when in con-
flict with later acts of Congress (in the matter of ad-
ministration, as thus defined) must give way; and in 
every one of such decisions, it is either explicitly said 
or inferred that this power and authority, by Congress, 
is to be exercised for the benefit, and for the best in-
terests of the Nations or Tribes and their members. 

Nowhere, in any one of these decisions, is there a 
single word or syllable that holds, infers or intimates 
that this power and authority may be exercised to the 
extent of taking the property of Indian Nations or 
Tribes and their members, and appropriating the same 
to the use of the United States, without compensation, 
or by bestowing it upon others who are not members of 
the Nations or Tribes, and who have not legal interest 
therein. 

The exercise of the power and authority, by Con-
gress, as defined by the Courts, is administration; and 
this may be done. 
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The taking of property of Indian Nations or 
Tribes and their members, and appropriating the same 
to the use of the United States, without compensation, 
or by bestowing the same upon others who are not 
members of such Nations or Tribes and who have no 
legal interest therein, is confiscation; and this may not 
be done. 

The Secretary of the Interior has frankly stated 
(in the quoted Report) that these are the authorities 
upon which he relies in support of the legality of the 
acts complained of, and he also frankly states that he 
expects the Attorney General to make use of these 
authorities in the defense of the instant case. 

We shall, therefore, first meet the issues raised by 
the Secretary of the Interior, upon the ground selected 
by him, by analyzing and commenting upon the cited 
cases, in the order in which they occur in such Report. 
We assert that the cases cited and relied upon by the 
Secretary of the Interior do not support his conten-
tions; but that, upon the contrary, they hold exactly 
the opposite to his contentions. 

We shall then cite, quote and comment upon our 
own line of cases, which go very much farther, in de-
fining what may be done and what may not be done, in 
the matter of administration and confiscation, in deal-
ing with the undistributed properties of Indian tribes 
and their members. 

Cherokee Nation v. Georgia (5 Peters 1). 
In this case the Cherokee Nation sought to enjoin 

the State of Georgia from attaching the lands of the 
Cherokees to the State of Georgia for purposes of civil 
government; and from taking and disposing of certain 
lands claimed by the Cherokee Nation. 

In support of its petition, the Cherokee Nation 
claimed to be a foreign state, within the meaning of 
the Constitution of the United States; and that the 
proposed Acts of the State of Georgia were in viola-
tion of Treaties between the United States and the 
Cherokee Nation, and in violation of Acts of Congress 
defining its rights, as well as the Constitution of the 
United States. 

The court (through Chief Justice Marshall) held 
that the Cherokee Nation was not a foreign State, and 
that the suit could not be maintained on that ground, 
in the following language: 

The court has bestowed its best attention 
upon this question, and, after mature deliberation, 
the majority is of the opinion that an Indian tribe 
or nation within the United States is not a for-
eign state in the sense of Constitution, and can-
not maintain an action in the courts of the United 
States. 

Upon the question of the protection of the Chero-
kee Nation in its property rights in the lands sought 
to be taken, the court said: 

That part of the bill which respects the land 
occupied by the Indians and prays the aid of the 
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court to protect their possession, may be more 
doubtful. The mere question of right might per-
haps be decided by this court in a proper case with 
proper parties. 

The sum total of the decision, in this great case, 
was that the Cherokee Nation was not a foreign state, 
within the meaning of the Constitution of the United 
States, and could not, therefore, maintain a suit against 
the State of Georgia, and that, since the suit was sought 
to be maintained solely upon that theory, the matter of 
its property rights could not be considered and passed 
upon in that suit; but that, in a "proper case with 
proper parties", the question of the violation of prop-
erty rights might be passed upon. 

It will be shown that, in the later case of Worces-
ter v. Georgia (6 Peters, 515), there was presented "a 
proper case with proper parties"; and the court 
granted the relief prayed for. 

The Cherokee Tobacco Case (78 U. C. 616). 
In this case the United States contended that the 

Act of Congress of 1868, imposing Internal Revenue 
taxes upon tobacco, applied to tobacco produced in the 
Cherokee Nation, since, as set out in the law, the tax 
was imposed upon all tobacco produced "anywhere 
within the exterior boundaries of the United States", 
and the Cherokee Nation was within such exterior 
boundaries. 

The petitioners (members of the Cherokee Na-
tion) contended that they were not subject to such 
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taxes, claiming immunity therefrom, under the prior 
Treaty of 1866. 

The court held that the act of Congress was para-
mount to the treaty; and, notwithstanding the inclu-
sion of this case among those relied upon by the United 
States, we fail to see how it has any bearing upon the 
instant case. 

It is referred to only because it was included in 
the list of cases cited and relied upon, in the Report 
of the Secretary of the Interior. 

United States v. Kagama (118 U. S. 375). 
The sole question in this case was as to whether 

Kagama, an Indian and a member of the tribe on the 
Hoopa Valley Reservation, was amenable to the Act 
of Congress providing that Indians, within or without 
an Indian Reservation lying within a state, and 
charged with murder, might be tried in the United 
States courts. 

The defense claimed that the Act of Congress was 
unconstitutional and invalid because it was an interfer-
ence with the right to be tried under Indian laws and 
customs, as guaranteed by treaty. 

No property rights were involved. The court sus-
tained the validity of the Act of Congress, after citing, 
and quoting from, the c a s e of Cherokee Nation v. 
Georgia (and other leading cases), holding that an 
Indian Tribe or Nation was not a foreign state, and 
could not, therefore, maintain a suit. 
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As in the former case, this case is referred to only 
because it was included in the list of cases relied upon 
by the Secretary of the Interior. 

Ward v. Race Horse (163 U. S. 504). 
Race Horse was an Indian and a member of the 

Bannock tribe of Indians, residing upon the Ft. Hall 
Reservation in the State of Wyoming. 

In 1895, the State of Wyoming passed an act regu-
lating the killing of game within the state. 

Race Horse killed certain elk, in violation of state 
law, and was arrested. 

His defense was that the state law had no applica-
tion to him, because of certain guarantys contained in 
a treaty between the Indians and the United States, en-
tered into prior to the admission of Wyoming as a 
state, and relating to the right of Indians to hunt upon 
"unoccupied lands of the United States." 

The court held: 

That ' ' a treaty may supersede a prior Act of 
Congress, and an Act of Congress supersede a 
prior treaty" is elementary. 

Thus, the law of the State of Wyoming was up-
held, as against the prior Indian treaty. 

No property rights of the Indian tribe or its mem-
bers, were involved. 

The defendant, Race Horse, sought to invoke the 
rule laid down in the cases of Blue Jacket v. Johnson 
County Commissioners ("The Kansas Indians"), 72 
U. S., 5 Wallace, 737, 737 (18-667); and Fellows v. Den-
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niston ("The New York Indians") 72 U. S., 5 Wal-
lace, 761 (18-708), relating to the taxation of Indian 
lands. 

The court held, in effect, that, since no property 
rights (such as are necessarily incident to the taxation 
of Indian lands which were immune from taxation, by 
patents and treaties), were involved in the Race Horse 
case, the holdings in the Kansas and New York cases 
were not applicable. 

However, in so holding, it may be easily inferred 
that the decision of the court might have been other-
wise, if the facts in the Race Horse case had been simi-
lar, and if property rights had been involved and had 
been violated, in the following language: 

Nor is there force in the suggestion that the 
cases (naming the two cases just above referred 
to) are in conflict with these views. 

The first case (that of the Kansas Indians) 
involved the right of the state to tax the land of 
Indians owned under patents issued to them in 
consequence of treaties made with their respective 
tribes. The court held that the power of the state 
to tax was expressly excluded by the enabling act. 
The second case (that of the New York Indians) 
involved the right of the state to tax land em-
braced in an Indian reservation, which existed 
prior to the adoption of the Constitution of the 
United States. Thus these two cases involved the 
authority of the state to exert its taxing power on 
lands embraced within an Indian reservation, that 
is to say, the authority of the state to extend its 
powers to lands not within the scope of its_ juris-
diction, whilst this case involves a question of 
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whether where no reservation exists a state can 
be stripped by implication and deduction of an 
essential attribute of its governmental existence. 

It will thus be seen that where an Indian treaty 
is claimed to be paramount to the statute of a state, 
solely and wholly in a matter of civil government, the 
court entertained no doubt as to the goodness of the 
State statute; but, if the question of the confiscation of 
property, by taxation or otherwise, had existed, the de-
cision would have been otherwise. 

Lone Wolf v. Hitchcock (187 U. S. 299). 
This is the next case presented by the law officers 

of the Interior Department. 
Because of the vast area of country involved (con-

stituting a large part of southwestern Oklahoma), this 
case is the best known, and, perhaps, the most widely 
quoted of all the late cases upon the subject of the 
power and authority of Congress, in dealing with In-
dian Nations or Tribes and their property and affairs. 

Lone Wolf, the plaintiff, was a member of the 
confederated tribes of Kiowa, Comanche and Apache 
Indians; and sued for himself and all other members 
of the tribes. 

It was contended that the Act of Congress of Jan-
uary 19,1900 (and later acts) providing for allotments 
to the Indians, and for opening the surplus lands to 
white settlement, was unconstitutional and void, in 
that the property rights of the petitioners, guaranteed 
by treaty, and in contravention of the Constitution of 
the United States, were about to be violated. 

147 

The acts of Congress did not undertake to confis-
cate the property of the petitioners and appropriate the 
same to the use of the United States, without compen-
sation, or to bestow such property, or the proceeds 
thereof, upon others who were not members of the 
tribes. 

The legislation of Congress proposed to bestow 
individual allotments upon all the members of the 
tribes, and to compensate them for the surplus lands to 
be opened to white settlement. 

The whole plan was one of administration of the 
tribal estates, for the benefit of the tribe and its mem-
bers. 

True, the Indians contended that the plan of ad-
ministration was not for their best interests, but the 
court held that the wisdom or unwisdom of the plan 
of administration, designed for the benefit of the 
tribes and their members, was for Congress, solely (as 
uniformly held by the courts) to decide, so long as their 
property was not taken, by confiscation, and used by 
the United States, without compensation, or bestowed 
upon others who were not members of the Tribes, and 
who had no legal interest therein. 

The power and authority of Congress, in this re-
spect, is made plain by the court, in the following con-
cluding language: 

The act of June 6, 1900, which is complained 
of in the bill, was enacted at a time when the tribal 
relations between the confederated tribes of Kio-
was, Comanches, and Apaches still existed, and 
that statute and the statutes supplementary there-
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to dealt with the disposition of tribal property, 
and purported to give an adequate consideration 
for the surplus lands not allotted among the In-
dians or reserved for their benefit. Indeed, the 
controversy which this case presents is concluded 
by the decision in Cherokee Nation v. Hitchcock, 
187 U. S. 284, ante, 183, 23 Sup. Ct. Rep. 115, de-
cided at this term, where it was held that full ad-
ministrative power was possessed by Congress 
over Indian tribal property. In effect, the action 
of Congress now complained of was but an exer-
cise of such power, a mere change in the form of 
investment of Indian tribal property, the property 
of those who, as we have held, were in substantial 
effect the wards of the government. 

We know of no case (relied upon by either the 
United States or the Chickasaw Nation) wherein the 
line of demarcation between administration and con-
fiscation is more clearly and sharply drawn. 

Lone Wolf and the other petitioners were enrolled 
members of the tribes. They had property rights in the 
lands under consideration. They contended that their 
property rights were about to be confiscated, in viola-
tion of the guarantys contained in the treaties, and in 
the Constitution of the United States. 

The court held against their contention because 
their property was merely being administered; that 
they were being given individual allotments out of their 
own lands; that certain other lands were being re-
served for their benefit; that an adequate consideration 
was being paid for all surplus lands not allotted and 
reserved; and that the whole plan was merely the exer-
cise of an administrative power, and was a mere change 
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in the form of investment of Indian tribal property, for 
the benefit of the owners, the wards of the Government. 

In the Lone Wolf case, there were definite and 
specific acts of Congress authorizing the acts com-
plained of ; and such were matters of administration 
for the benefit of the tribe and its members. Nothing 
was appropriated by the United States, nor bestowed 
upon others who had no legal right to receive it. 

In the instant case, the moneys of the Chickasaw 
Nation were taken, under authority of the Act of Con-
gress of April 26, 1906 (for the legal purpose of using 
such tribal moneys for tribal schools) and then illegally 
bestowed upon persons who were not enrolled citizens 
and who had no legal right to receive the same. 

Those acts amounted to appropriation and con-
fiscation, in v i o l a t i o n of applicable provisions of 
treaties and laws, and in violation of the 5th Amend-
ment to the Constitution of the United States. 

Heckman v. United States (224 U. S. 413). 
The United States sought the cancellation of deeds 

taken from Cherokee allotees, in violation of restric-
tions imposed by the Act of Congress of April 26,1906. 

Lands had been allotted under the Treaty of 1902, 
which permitted the alienation of "surplus" lands 
after a specified period of time. Prior to the expiration 
of this period, restrictions were extended for a longer 
period, as to certain allottees, by the act of 1906. 

The questions arising in the case were (1) as to 
the power and authority of the United States to main-
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tain the suits; and (2) as to whether the act of Con-
gress, extending restrictions, was valid. 

The court, after reviewing its obligations to its 
Indian wards, held that it had the power and author-
ity to maintain suits for their protection; and that the 
legislation extending restrictions was the exercise of a 
valid administrative power. 

No questions regarding the confiscation of prop-
erty, and appropriating the same to the use of the 
United States, without compensation, or of bestowing 
such property, or the proceeds thereof, upon others 
having no rights therein, arose or were discussed. 

The whole exercise of power and authority, in 
this case, was one of administration, for the benefit of 
the members of the tribe; and it is conceded that, to 
that extent and for that purpose, plenary power, in 
the United States, exists and may be exercised. 

Tiger v. Western Investment Company (221 U. S. 286). 

The fourth paragraph of the syllabus, in this case, 
is a sufficient statement of the facts and issues, and of 
the decision of the court, as follows: 

The rights of the Creek Indians in the Indian 
Territory who were made citizens of the United 
States by the act of March 3, 1901 (31 Stat, at L. 
1447, chap. 868), with all of the rights, privileges, 
and immunities of such citizens, were not uncon-
stitutionally impaired by the act of April 26,1906, 
Par. 22, extending the prohibition against the 
alienation of allotted lands by the allottee or his 
heirs without the approval of the Secretary of the 
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Interior, created by the supplemental Creek agree-
ment of June 30, 1902, beyond the five-year limi-
tation therein expressed. 

The sole question arising in this case was as to 
whether United States citizenship, conferred upon In-
dians, deprived the Government of the plenary power 
of Congress to legislate, for their best interests, in the 
administration of their property and affairs; and this 
decision follows the rule laid down in many other like 
cases, upon the same subject. 

United States v. Sandoval (231 U. S. 28). 
This case involved the application of laws of the 

United States prohibiting the introduction of intoxicat-
ing liquors into an Indian Reservation in New Mexico. 

No property rights were involved. The plenary 
power of Congress to legislate for the benefit and pro-
tection of Indians, whose status, as such, was clearly 
recognized and established, was upheld, in complete 
harmony with the long line of decisions upon that 
subject. 

Gritts v. Fisher (224 U. S. 640). 
In this case, the court held that the "new born" 

children of enrolled Cherokees, born prior to March 4, 
1906, were entitled to enrollment because the Act of 
Congress of April 26, 1906 so provided. 

In the instant case, it is established that moneys 
belonging to the Chickasaw Nation and its enrolled 
members have been expended for the use and benefit 
of "new born" children who were bom after March 
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4, 1906; who have never been enrolled; f o r whose 
enrollment there is n o t only no legal authority 
but whose enrollment is definitely and specifically pro-
hibited by the Act of Congress of April 26, 1906; and 
who have no legal right whatsoever to share in the 
moneys of the Chickasaw Nation and its enrolled mem-
bers. 

In the Cherokee Nation (the plaintiff being an en-
rolled member of that Nation) the Cherokee rolls were 
made as of September 1,1902, under the Cherokee Sup-
plementary Agreement, ratified by Act of Congress of 
July 1, 1902. 

In the Chickasaw Nation (the Chickasaw Nation 
being the plaintiff in the instant case) the rolls were 
made as of September 25, 1902, under the Chickasaw 
(and Choctaw) Supplementary Agreement, ratified by 
Congress by Act of Congress of July 1, 1902. 

In both Agreements, the language is identical as 
to the closing of the rolls, upon the designated dates; 
with the further provision that no child born thereafter 
shall be entitled to enrollment or to participate in the 
distribution of tribal property. 

These Supplementary Agreements were not only 
treaties, but were Acts of Congress; and they were the 
"yardsticks" adopted by the United States and the 
Indian owners, by which all tribal property was to be 
measured, allotted and distributed. 

However, the actual work of enrollment, allot-
ment, the sale of townsites and surplus lands, etc., was 
a longer undertaking than the treaty makers had antic-
ipated ; and its completion was delayed. 

101 

In the meantime, children continued to be born to 
members who were enrolled members. 

The Indians felt that, because of the arrival of 
these "new borns" while the work progressed, the 
" y a r d s t i c k " might be lengthened and extended, by 

providing for their enrollment, up to a date to be def-
initely fixed and agreed upon. 

Accordingly, there was included in the Act of 
April 26, 1906 (with the consent of the Indians), a 
provision that all children born prior to March 4, 
1906, might be enrolled; and that no child born there-
after should be enrolled. 

In the Gritts v. Fisher case, the plaintiffs con-
tended that the Act of Congress of April 26, 1906, was 
unconstitutional and invalid, as violating the vested 
rights of those who were members of the Cherokee Na-
tion on the treaty date of September 1, 1902. In other 
words, they contended that they were the sole owners 
of tribal property; and that Congress had no power to 
diminish their distributive shares by adding other 
names to the tribal rolls. 

This power, by Congress, to determine who were 
citizens, according to its enactments, was sustained; 
and that the Act of Congress of April 26, 1906, provid-
ing for the enrollment of children born prior to March 
4,1906, was not unconstitutional and invalid, as inter-
fering with vested rights. 

In the Chickasaw Nation, all children born prior 
to March 4, 1906 (the date fixed in the Act of April 26, 
1906) have been enrolled and have received their dis-
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tributive shares of tribal property; and no question 
has ever arisen as to their rights. The Chickasaw and 
Choctaw Nations might have raised, at the time, the 
same questions that were raised in the Grifts v. Fisher 
case, but they did not see fit to do so. 

The Act of April 26,1906, is the final word of Con-
gress, in the matter of enrollment; and that has been 
accepted. It has stood as the final word of Congress, 
upon the subject of enrollment, from its passage to the 
present day. 

All agreed (both the United States and the Indian 
owners) that the principal theme of all treaties and 
laws was, and should be, to close tribal affairs, by 
making individual allotments, by selling the town-
sites and the "surplus" and unallotted lands, and 
by the per capita distribution of all moneys; and 
that the sole and only beneficiaries were the enrolled 
members of the tribes, according to the treaties and 
Acts of Congress. This was in strict compliance with 
the plans and policies of the Government to close up 
the affairs of the Five Civilized Tribes, in prepara-
tion for Oklahoma Statehood. 

Notwithstanding th is , officials of the United 
States, ignoring the plain provisions of treaties and 
laws, went right along, and up to as late as 1932, ex-
pending the moneys of the Chickasaw Nation and its 
enrolled members, amounting to approximately One 
Million Dollars, for the use and benefit of persons who 
were not enrolled members and who had no legal rights 
therein. 

Winton v. Amos (225 U. S. 373). 

It has been shown, above, that the law officers for 
the Interior Department, in the Report referred to, 
have set out a paragraph of the decision of the court, 
in this case, as their justification for doing the things 
complained of in the instant case, and as the sum total 
of the decisions of the courts, in all the cited cases, as 
follows: 

It is thoroughly established that Congress 
has plenary authority over the Indians and all 
their tribal relations, and full power to legislate 
concerning their tribal property. 

This is granted (and the courts have so held), but 
with the express limitations that when such power is 
exercised, in the administration of the property and 
affairs of the Indians, it must be for their benefit and 
for their best interests. 

The persons for whose use and benefit many hun-
dreds of thousands of dollars of moneys have been ex-
pended (which moneys belonged to the Chickasaw Na-
tion and its enrolled members) were not members of 
the Chickasaw Nation; there was no act of Congress 
authorizing their enrollment; but, on the contrary, 
there was a definite and specific act of Congress pro-
hibiting their enrollment. 

Then, they overlook the further fact that the Win-
ton v. Amos case had no relation to the Nation and its 
members, as a whole. 
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It related, solely and wholly, to a fragment of the 
membership of the Choctaw Nation known as "Mis-
sissippi Choctaws" (comprising some 1600 ont of a 
total membership of some 20,000); and the questions 
and issues in that case were as to whether they should 
be required to pay, out of their individual distributive 
shares of tribal property, fees and expenses to the at-
torneys who had secured their enrollment. 

Neither the Nation, nor the members of the Na-
tion, were interested in the outcome of the litigation; 
nor was tribal property, as such, in any manner, in-
volved. The controvery was wholly between the "Mis-
sissippi Choctaws'' and the attorneys; and the court 
held that their individual distributive shares should be 
subjected to the payment of the fees and expenses 
which were claimed. 

It cannot be said, or urged, therefore, that the 
quoted language could have any application to the 
facts and issues in the instant case, except as an 
expression in support of the general doctrine of the 
power and authority of Congress to administer the af-
fairs and property of Indians, within the limitations 
which are set out in all the cited cases. 
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(b) Cases cited and relied upon by the plaintiff, 

the Chickasaw Nation, in support of its contention that 
the acts complained of were illegal. 

This completes an analysis of, and comments 
upon, the cases cited and relied upon by the United 
States, in the Report referred to, in support of its 
contentions that Congress has plenary power to do 
anything and everything, in the matter of the tribal 
relations and tribal property of Indians, including the 
things complained of in the instant case. 

We shall now refer to, and comment upon, the 
cases which, by definite and specific expressions there-
in contained, support the contentions of the Chickasaw 
Nation, in the instant case, that such plenary power is 
confined to the administration of tribal relations and 
tribal property, for the benefit of Indian Nations or 
Tribes and their members; and such plenary power 
may not extend to the confiscation of tribal property, 
and the appropriation of the same to the use and bene-
fit of the United States, without compensation; nor to 
the bestowal of such property upon others who are not 
members of such Nations or Tribes, and who have no 
legal interest therein. 

Worcester v. Georgia (6 Peters, 515). 
It is interesting and instructive to consider this 

great case in connection with the case of Cherokee Na-
tion v. Georgia, above cited and commented upon. 

The decisions, in both cases, were rendered by 
Chief Justice Marshall. 
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In Cherokee Nation v. Georgia, it was contended 
that the rights of the Nation and its members were 
about to be violated because of certain acts of the Leg-
islature of Georgia ; and the jurisdiction of the Su-
preme Court of the United States was invoked upon 
the sole and only theory that the Cherokee Nation was 
a foreign state, within the meaning of the Constitution 
of the United States. 

With apparent reluctance, the court held, in that 
case, that the Cherokee Nation was not a foreign state, 
within the meaning of the Constitution of the United 
States, and that, therefore, the suit could not be main-
tained; but, in so holding, the court said that "in a 
proper case, with proper parties", relief might be af-
forded. 

Then, shortly thereafter, the case of Worcester v. 
Georgia arose in the same court, "in a proper case, 
with proper parties"; and relief was afforded, upon a 
state of facts that were largely similar, and by the 
same Judge. 

In the latter case, the plaintiff, Worcester, was a 
missionary to the Cherokees and a citizen of the State 
of Vermont. He was admitted to, and resided within, 
the territory of the Cherokee Nation, with its consent 
and with the consent of the United States; and, being a 
white person, was indicted for the offense of "residing 
within the limits of the Cherokee Nation, without a 
license", and "without having taken the oath to sup-
port and defend the Constitution of the State of Geor-
gia." Upon trial, he was convicted and condemned to 
hard labor for four years. 
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His plea, in the Supreme Court of the United 
States, was that the law of Georgia, under which he 
was convicted and punished, was repugnant to the 
Constitution and laws of the United States, and the 
treaties with the Cherokee Indians. 

Under the allegations of fact and law, the Su-
preme Court held that it had jurisdiction to entertain 
the case; and that the plaintiff was entitled upon his 
plea, to the relief prayed for. 

Thus, these two great cases go hand in hand. In 
Cherokee Nation v. Georgia, the relief prayed for was 
denied, as clearly indicated from the wording of the 
opinion, solely because there was not " a proper case, 
with proper parties." In Worcester v. Georgia, there 
was "a proper case, with proper parties"; and the re-
lief prayed for was granted. 

In both cases, the relations existing between the 
United States and Indian Nations or Tribes, as well as 
the duties and obligations of the United States to its 
helpless and dependent Indian wards, were most ex-
haustively and comprehensively discussed; so exhaus-
tively and comprehensively that the declarations con-
tained in the two opinions constitute the foundations, 
upon that subject, of all the holdings in all the later 
cases. 

True, at that time, Indian Treaties, as such, were 
accorded more sacredness and binding force than in 
later years. In later cases, it has been held and estab-
lished that Acts of Congress are paramount to treaties, 
when passed later and when in conflict with treaties; 
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and that the power and authority of Congress is 
plenary and supreme, in the matter of the adminis-
tration of ''tribal relations and tribal property," when 
exercised for the benefit and best interests of Indian 
Nations or Tribes and their members; and when the 
will of Congress is clearly expressed in actual enact-
ments. 

But it has also been held, uniformly and in all of 
the cases where that question has arisen, that this 
plenary power and authority m u s t be exercised 
within Constitutional limits, and may not extend to 
the confiscation of tribal property belonging to Indian 
Nations or Tribes and their members, by appropriat-
ing the same to the use of the United States, without 
compensation, or by bestowing the same upon others 
who are not members of the Nations or Tribes and who 
have no legal rights therein. 

To those who are familiar with the guarantys con-
tained in the Constitution of the United States, and 
have due respect for the sacred heritages attaching to 
life, liberty and property, it is difficult to understand 
how, in this land of ours, such question could arise. 
However, they have arisen, from time to time, out of 
selfish ambitions and machinations, in some instances, 
and out of the disposition of public officials to extend 
and expand their power and authority, in other in-
stances ; and the courts have uniformly curbed all plans 
to those ends, and have given full force and effect to 
those safeguards upon which we may all confidently 
rely. 

Such questions have arisen in the instant case, 
where officials of the United States (acting under the 
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authority of the Act of Congress of April 26, 1906, for 
the legal use of tribal moneys for tribal schools) have 
extended and expanded the very limited and clearly 
defined authority originally conferred, by the expen-
diture of tribal moneys belonging to the Chickasaw Na-
tion and its enrolled members for the use and benefit of 
persons who were not enrolled members and who had 
no legal right to receive the same. 

It is for the purpose of correcting the wrongs which 
have been done the Chickasaw Nation and its members, 
under the guise of the proper exercise of the plenary 
power of Congress in Indian relations and property, 
that the instant suit has been filed. Authority has been 
fairly and generously granted by the same Congress 
(by the passage of the Jurisdictional Act governing 
the instant case and other like cases) whose power 
and authority is invoked as a justification of the acts 
complained of ; and it is respectfully submitted that, 
under the facts and law herein made plain, and under 
the decisions of the courts, in the cases herein cited, 
quoted and commented upon, the Chickasaw Nation 
and its members are entitled to relief prayed for. 

In the case Worcester v. Georgia, the rights vio-
lated were those of liberty; and the Georgia act was 
held to be invalid, when measured by the "due proc-
ess" clause of the Constitution of the United States. 

What about property; and what application would 
the decision in this case have to the instant case ? 

This phase of the case (if property rights had ex-
isted, and if the acts complained of had involved the 
same) is made plain, in the concluding language of the 
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opinion, invoking the inhibitions of the Constitution of 
the United States, as follows: 

The forcible seizure and abduction of the 
plaintiff in error, who was residing in the nation 
with its permission, and by authority of the Presi-
dent of the United States, is also a violation of the 
acts which authorize the chief magistrate to exer-
cise this authority. 

Will these powerful considerations avail the 
plaintiff in error? We think they will. He was 
seized and forcibly carried away while under 
guardianship of treaties guaranteeing the coun-
try in which he resided, and taking it under the 
protection of the United States. He was seized 
while performing, under the sanction of the chief 
magistrate of the Union those duties which the 
humane policy adopted by Congress had recom-
mended. He was apprehended, tried, and con-
demned, under color of a law which has been 
shown to be repugnant to the Constitution, laws, 
and treaties of the United States. Had a judg-
ment, liable to the same objections, been rendered 
for property, none would question the jurisdiction 
of this court. It cannot be less clear when the 
judgment affects personal liberty, and inflicts dis-
graceful punishment, if punishment could disgrace 
when inflicted on innocence. The plaintiff in error 
is not less interested in the operation of this un-
constitutional law than if it affected his property. 
He is not less entitled to the protection of the Con-
stitution, laws, and treaties of his country. 

This parent case clearly shows the application of 
Constitutional guarantys against the violation of prop-
erty rights, as well as personal rights, in relation to 
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Indians; and the later cases dealing with the ques-
tions of "tribal relations and tribal property" are in 
complete harmony with the foundations laid in this 
basic case. 

Choctaw Nation v. United States (119 U. S. 1-44). 

In this case, the peculiar relations existing be-
tween the United States and Indian Nations or Tribes, 
and the obligations of the United States to deal fairly 
with its helpless and dependent wards, as well as the 
application of Constitutional guarantys to "tribal re-
lations and tribal property," are stressed, following 
the rules laid down in the parent and basic cases of 
Cherokee Nation v. Georgia and Worcester v. Georgia. 

The Choctaw Nation was permitted to sue, under 
a special Jurisdictional Act, for the "Net Proceeds" 
of the sales of their lands in Mississippi, and it pre-
vailed, securing judgment for, and payment of, in ex-
cess of $3,000,000. 

Upon the subject of the application of Constitu-
tional guarantys, the court said: 

In reviewing the controversy between the par-
ties presented by this record, it is important and 
necessary to consider and dispose of some prelimi-
nary questions. The first relates to the character 
of the parties, and the nature of the relation they 
sustain to each other. The United States is a 
sovereign Nation, not suable in any court except 
by its own consent, and upon such terms and con-
ditions as may accompany that consent, and is not 
subject to any municipal law. Its Government is 
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limited only by its own Constitution, and the Na-
tion is subject to no law but the law of nations. On 
the other hand, the Choctaw Nation falls within 
the description in the terms of our Constitution, 
not of an independent State or sovereign Nation, 
but of an Indian Tribe. As such, it stands in a pe-
culiar relation to the United States. It was capa-
ble under the terms of the Constitution of entering 
into treaty relations with the Government of the 
United States, although from the nature of the 
case, subject to the power and authority of the 
laws of the United States when Congress should 
choose, as it did determine in the Act of March 3, 
1871, embodied in section 2079 of the Revised 
Statutes, to exert its legislative power. 

Thus, in addition to placing "tribal relations and 
tribal property" under the inhibitions and protections 
of the Constitution, in discussing the plenary power of 
Congress, it also made plain the doctrine which has 
been established and accepted in all of the later de-
cisions, that the plenary power of Congress may not 
be curbed or destroyed by the mere fact that treaties 
and acts of Congress may be in conflict; and that the 
plenary power of Congress may be exercised according 
to the will of Congress, if plainly expressed in an act 
which is later than a treaty provision, provided such 
act of Congress, in relation to such "tribal relations 
and tribal property", does not confiscate property be-
longing to Indian Nations or Tribes and their mem-
bers, and vest the same in others, which, under Con-
stitutional guarantys, may not be done. 
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United States v. Mille De Lac Band of Chippewa 
Indians (229 U. S. 498). 

The decision of the Supreme Court in this case 
bears, with direct and powerful force, upon the law 
and the facts arising in the instant case. 

The court makes it plain that it is not empowered, 
by the Jurisdictional Act, to consider or pass upon " a 
merely moral obligation, or upon any interpretation of 
treaties, or statutes that fail to give effect to their plain 
Import because of any supposed injustice to the In-
dians"; but that " a forum for the adjudication of the 
claim according to applicable legal principles is all that 
is provided. * * * " 

By the Act of Congress of January 14, 1889 (25 
Stat. 642), certain lands of the Indians (those lands re-
maining after allotments to members) were to be sur-
veyed, classified and appraised, as "pine lands" and 
"agricultural lands"; and that such lands should be 
sold according to such classification and appraisement, 
and the proceeds placed in a trust fund for the benefit 
of the Indian owners. 

It was also provided that this act should become 
effective when ratified by the Indians, which was done 
by treaty approved and proclaimed by the President 
of the United States, on March 4, 1890. 

It thus appears that the property rights of the In-
dians (to have the lands disposed of as "pine lands" 
and "agricultural lands", according to the classifica-
tion and appraisement directed by the Act of 1889 and 
accepted by the treaty of 1890) become fixed and 
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vested, according to the terms and provisions of the 
law and treaty. 

The terms and provisions of such act and treaty 
were violated. The lands were not sold as therein pro-
vided, but were sold and disposed under the public 
land laws of the United States. 

The Supreme Court, in an opinion rendered by 
Mr. Justice Van Devanter, held as follows: 

As before stated, the lands not within the 
proviso were disposed of, not under the act of 
1889, but under the general land laws; not for the 
benefit but in disregard of their rights. This was 
clearly in violation of the trust before described, 
and the Indians are entitled to recover for the re-
sulting loss. In principle it is as if the lands had 
been disposed of conformably to the act of 1889, 
and the net proceeds placed in the trust fund cre-
ated by Par. 7, and the government then had used 
the money, not for the benefit of the Indians, but 
for some wholly different purpose. That the 
wrongful disposal was in obedience to directions 
given in two resolutions of Congress does not 
make it any the less a violation of the trust. The 
resolutions, unlike the legislation sustained in 
Cherokee Nation v. Hitchcock, 187 U. S. 294, 307, 
47 L. ed, 183, 190, 23 Sup. Ct. Rep. 115, and Lone 
Wolf v. Hitchcock, 187 IT. S. 553, 564, 568, 47 L. ed, 
299, 305, 307, 23 Sup. Ct, Rep. 216, were not adopt-
ed in the exercise of the administrative power of 
Congress over the property and affairs of depend-
ent Indian wards, but were intended to assert, and 
did assert, an unqualified power of disposal over 
the lands as the absolute property of the govern-
ment. Doubtless this was because there was a mis-
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apprehension of the true relation of the govern-
ment to the lands, but that does not alter the 
result. 

As in the instant case, the property of the Indians 
was disposed of, in the exercise of plenary power, not 
for the benefit of the Indians, but with this distinction: 
in the cited case, there was an act of Congress (Joint 
Resolutions of December 10, 1893, 28 Stat., 576; and 
May 27, 1898, 30 Stat., 745) providing for the disposi-
tion of the lands under the general land laws of the 
United States; whereas, in the instant case, there was 
an act of Congress (the Act of April 26, 1906) author-
izing the expenditure of tribal moneys for tribal 
schools; and the Secretary of the Interior extended and 
expanded the limited and clearly defined legal power 
and authority thereby conferred, and expended large 
sums of tribal moneys for an entirely different pur-
pose; that is, for the use and benefit of persons who 
were not enrolled members and who had no legal right 
to receive the same. 

Choate v. Trapp (224 U. S. 665). 
There is much in this case that has no bearing 

upon the issues in the instant case. Upon the other 
hand, there is much that does have a most direct and 
powerful bearing upon the issues under consideration. 

The allotments sought to be taxed by the State of 
Oklahoma had been selected by, and belonged to, indi-
vidual members of the Choctaw and Chickasaw Na-
tions. They were immune from taxation, and inalien-
able, under the Treaty of 1902, for a period of 21 years, 
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or so long as they remained in the hands of the original 
allottees, not to exceed 21 years. 

By the Act of Congress of May 27,1908 (35 Stat., 
312), restrictions upon the alienation of such lands 
were removed; and it was further provided that they 
should be "subject to taxation and to all other civil 
burdens as though it (they) were the property of other 
persons than allottees of the Five Civilized Tribes." 

The allottee Indians contended that immunity 
from taxation was a vested property right, acquired 
under the Treaty of 1902, based upon the consideration 
of having relinquished their interest in all unallotted 
or ' ' surplus lands'' and other common tribal property; 
and that the act of Congress imposing taxes was un-
constitutional, null and void. 

The District Court and the Supreme Court of 
Oklahoma held against their contentions; and an ap-
peal was taken direct to the Supreme Court of the 
United States. 

The State of Oklahoma contended t h a t the 
plenary power of Congress, in passing the Act of May 
27, 1908, was supreme, and not subject to any restric-
tion or limitation whatsoever, Constitutional or other-
wise. 

The opinion says: 

There are many cases, some of which are 
cited in the opinion of the supreme court of Okla-
homa (Thomas v. Gay, 169 U. S. 271, 42 L, ed. 743, 
18 Sup. Ct. Rep. 340; Lone Wolf v. Hitchcock, 187 
U. S. 565, 47 L. ed. 306, 23 Sup. Ct. Rep. 216), rec-
ognizing that the plenary power of Congress over 
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the Indian Tribes and tribal property cannot be 
limited by treaties so as to prevent repeal or 
amendment by a later statute. The Tribes have 
been regarded as dependent nations, and treaties 
with them have been looked upon not as contracts, 
but as public laws which could be abrogated at the' 
will of the United States. 

This sovereign and plenary power was exer-
cised and retained in all the dealings and legisla-
tion under which the lands of the Choctaws and 
Chickasaws were divided in severalty among the 
members of the Tribes. For, although the Atoka 
agreement is in the form of a contract, it is still 
an integral part of the Curtis act, and, if not a 
treaty, is a public law relating to tribal prop-
erty, and as such was amendable and repealable 
ai the will of Congress. But there is a broad dis-
tinction between tribal property and private prop-
erty, and between the power to abrogate a statute 
and the authority to destroy rights acquired under 
such law. Reichart v. Felps, 6 Wall. 160, 18 L. ed. 
849. The question in this case, therefore, is not 
whether the plaintiffs were parties to the Atoka 
agreement, but whether they had not acquired 
rights under the Curtis act which are now pro-
tected by the Constitution of the United States; 

and also: 

There have been comparatively few cases 
which discuss the legislative power over private 
property held by the Indians. But those few all 
recognize that he is not excepted from the protec-
tion guaranteed by the Constitution. His private 
rights are secured and enforced to the same extent 
and in the same way as other residents or citizens 
of the United States. Re Hoff, 197 U. S. 504, 49 L. 
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ed. 855, 25 Sup. Ct. Rep. 506 ; Cherokee Nation v. 
Hitchcock, 187 U. S. 307, 47 L. ed. 190, 23 Sup. Ct. 
Rep. 115; Jackson ex dem. Smith v. Gooddell, 20 
Johns. 188; Lowry v. Weaver, 4 McLean, 82 Fed. 
Cas. No. 8,584; Whirlwind v. Vonder Ahe, 67 Mo. 
App. 628; Taylor v. Drew, 21 Ark. 487. His right 
of private property is not subject to impairment 
by legislative action, even while he is, as a member 
of a tribe, subject to the guardianship of the 
United States as to his political and personal 
status; 

and also: 

Nothing that was said in Tiger v. Western 
Invest. Co., 221 U. S. 286, 55 L. ed. 738, 31 Sup. Ct. 
Rep. 578, is opposed to the same conclusion here. 
For that case did not involve property rights, but 
related solely to the power of Congress to extend 
the period of the Indian's disability. The statute 
did not attempt to take his land or any right, mem-
ber, or appurtenance thereunto belonging. It left 
that as it was. But having regard to the Indian's 
inexperience, and desiring to protect him against 
himself and those who might take advantage of his 
incapacity, Congress extended the time during 
which he could not sell. On that subject, after call-
ing attention to the fact that "Tiger was still a 
ward of the Nation, so far as the alienation of 
these lands was concerned, and a member of the 
existing Creek Nation," it was said that "incom-
petent persons, though citizens, may not have the 
full right to control their property", and that 
there was nothing in citizenship incompatible with 
guardianship, or with restricting sales by Indians 
deemed by Congress incapable of managing their 
estate. 
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But there was no intimation that the power 

of wardship conferred authority on Congress to 
lessen any of the rights of property which had 
been vested in the individual Indian by prior laws 
or contracts. Such rights are protected from re-
peal by the provisions of the 5th Amendment. 

In the instant case the Chickasaw Nation and its 
members owned the moneys which were confiscated and 
bestowed upon others who had no rights therein, just 
as the individual citizens of the Choctaw and Chicka-
saw Nations owned their allotments which were sought 
to be confiscated by Oklahoma State taxation. 

The cases are parallel in that existing property 
rights may not be confiscated; but with this distinction, 
which adds much strength to the contentions of the 
Chickasaw Nation in the instant case: In the Choate v. 
Trapp case, the attempted confiscation was and in di-
rect pursuance of an act of Congress; whereas, in the 
instant case, the Secretary of the Interior extended 
and expanded the limited and clearly defined legal 
authority conferred upon him, to expend tribal mon-
eys for tribal schools (by the Act of Congress of April 
26, 1906), and expended large sums of tribal moneys 
for an entirely different (and illegal) purpose, by be-
stowing such moneys upon persons who had no legal 
right to receive the same. 

Cherokee Nation v. Hitchcock (187 U. S. 294). 
By authority granted by the Act of Congress of 

June 28, 1898 (30 Stat., 495), the Secretary of the In-
terior entered in to an oil and gas lease with the Chero-
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kee Oil and Gas Company, covering certain lands be-
longing to the Cherokee Nation and its members. 

The Cherokee Nation contended that such action 
was an invasion of its rights, in the ownership of its 
lands, under prior treaties. 

The decision was rendered by Chief Justice White, 
and the United States was represented by Hon. Willias' 
Van Devanter, then Assistant Attorney General for the 
Interior Department, and now a Justice of the Su-
preme Court of the United States. 

All pertinent facts, as well as the applicable pro-
visions of treaties and laws, are set out in those parts 
of the opinion which shall be quoted as follows: 

It results, then, from the doctrine of the de-
cisions of this court, that the demurrer was prop-
erly sustained, because of the fact that the matters 
named m the bill were matters of administration 
to which the act of June 28 was applicable, and 
they were solely cognizable bv the executive de-
partment of the government. The decision in 
Stephens v. Cherokee Nation, 174 U S 445 43 L 
ed. 1041, 19 Sup. Ct. Rep. 722, is particularly in 
point, as that case involved the validity of 'the 
very act under consideration, and the precedent 
correlative legislation, wherein the United States 
practically assumed the full control over the Cher-
okees as well as the other nations constituting the 
five civilized tribes, and took upon itself the deter-
mination of membership in the tribes for the pur-
pose of adjusting their rights in the tribal prop-
erty. The plenary power of control by Congress 
over the Indian tribes and its undoubted power to 
legislate, as it had done through the act of 1898, 

101 

directly for the protection of the tribal property, 
was in that case reaffirmed; 

and also: 

The holding that Congress had power to pro-
vide a method for determining membership in the 
five civilized tribes, and for ascertaining the citi-
zenship thereof preliminary to a division of the 
property of the tribe among its members, neces-
sarily involved the further holding that Congress 
was vested with authority to adopt measures to 
make the tribal property productive, and secure 
therefrom an income for the benefit of the tribe; 

and also: 

There is no question involved in this case as 
to the taking of property; the authority which it 
is proposed to exercise, by virtue of the act of 
1898, has relation merely to the control and de-
velopment of the tribal property, which still re-
mains subject to the administrative control of the 
government, even though the members of the tribe 
have been invested with the status of citizenship 
under recent legislation. 

The court says that the act complained of was 
mere administration, "directly for the protection of 
tribal propertythat the ascertainment of citizenship 
was "preliminary to a division of the property of the 
tribe among its members"; and that, in performing the 
acts complained of, "there is no question involved in 
this case as to the taking of property 

In entering into the lease complained of, the Sec-
retary of the Interior was merely exercising his admin-
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istrative power, under definite and specific grant of 
such power by Congress; for the benefit of the Chero-
kee Nation and its members. 

As stated, in the instant case, legal power and 
authority to expend tribal moneys for tribal schools 
(Act of April 26,1906) was extended and expanded be-
yond the legal powers conferred, by the illegal expen-
diture of large sums of tribal moneys. 

Lane v. Pueblo of Santa Rosa (249 U. S. 110). 
The law and the facts, in this case, parallel, in all 

respects, the law and the facts in the instant case. 
The Indians of the Pueblo of Santa Rosa, in New 

Mexico, owned their lands; and their rights were rec-
ognized under treaties and laws, including the right to 
maintain suits " f o r the purpose of enforcing or de-
fending its property interests." 

The Secretary of the Interior undertook to dis-
pose of the lands of the Indians, under the public land 
laws of the United States. 

The court held that this was an invasion of the 
property rights of the Indians, and could not be done, 
as follows: 

The defendants assert with much earnestness 
that the Indians of this pueblo are wards of the 
United States—recognized as such by the legisla-
tive and executive departments—and that in con-
sequence the disposal of their lands is not within 
their own control, but subject to such regulations 
as Congress may prescribe for their benefit and 
protection. Assuming, without so deciding, that 
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this is all true, we think it has no real bearing on 
the point we are considering. Certainly it would 
not justify the defendants in treating the lands of 
these Indians—to which, according to the bill, they 
have a complete and perfect title—as public lands 
of the United States and disposing of the same un-
der the public land laws. That would not be an ex-
ercise of guardianship, but an act of confiscation. 
Besides, the Indians are not here seeking to estab-
lish any power or capacity in themselves to dis-
pose of the lands, but only to prevent a threat-
ened disposal by administrative officers in disre-
gard of their full ownership. Of their capacity to 
maintain such a suit we entertain no doubt. The 
existing wardship is not an obstacle, as is shown 
by repeated decisions of this court, of which Lone 
Wolf v. Hitchcock, 187 U. S. 553, 23 Sup. Ct 216 
47 L. Ed. 299, is an illustration. 

United States v. Creek Nation (295 U. S. 103). 
The decision of the Supreme Court, in this case, 

is the last expression of that court upon the questions 
of law which arise in the instant case; and the holdings 
therein would seem to be a final summing up of what 
we contend to be the law upon the subjects of adminis-
tration and confiscation of Indian tribal property. 

The Creek Nation owned its lands, in fee simple, 
under treaties and Patent. 

By the Treaty of 1866, they ceded the westerly 
half of their lands to the United States, retaining the 
easterly half. 

A north and south line was run between the ceded 
and unceded lands, which encroached upon the lands 
retained by the Creeks. 
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The controversy which arose over the dividing 
line was settled by a treaty entered into between the 
United States and the Creeks in 1889; and the owner-
ship of the lands in controversy, by the Creeks, was ex-
pressly recognized. 

In the meantime, the lands had been assigned, by 
the United States, to the Sac and Fox Indians. Part of 
the lands in controversy were patented to the Sac and 
Fox Indians, and the remainder disposed of as public 
lands of the United States. 

The court said: 

The Creek tribe had a fee simple title, not the 
usual Indian right of occupancy with the fee in the 
United States. That title was acquired and held 
under treaties, in one of which the United States 
guaranteed to the tribe quiet possession. The tribe 
was a dependent Indian community under the 
guardianship of the United States, and therefore 
its property and affairs were subject to the con-
trol and management of that government. But this 
power to control and manage was not absolute. 
While extending to all appropriate measures for 
protecting and advancing the tribe, it was subject 
to limitations inhering in such a guardianship and 
to pertinent Constitutional restrictions. It did not 
enable the United States to give the tribal lands to 
others, or to appropriate them to its own pur-
poses, without rendering, or assuming an obliga-
tion to render, just compensation for them; for 
that "would not be an exercise of guardianship, 
but an act of confiscation." Lane v. Pueblo of 
Santa Rosa, 249 U. S. 110,113; Cherokee Nation v. 
Hitchcock, 187 U. S. 294, 307-308. 
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In the quoted case, the United States took the 
lands of the Creeks and disposed of them, partly for 
the benefit of others, and partly for its own benefit; but 
in both cases, without compensation to the Creek Na-
tion. That was confiscation, and may not be done. 

In the instant case, the facts are almost wholly 
parallel. The Chickasaw Nation and its enrolled mem-
bers owned the moneys which were used, since such 
moneys resulted from the sale of their lands which 
were owned, in fee simple, under treaties and Patent. 
Such moneys had been placed to the credit of the 
Chickasaw Nation, in the Treasury of the United 
States. They were subject to distribution, per capita 
and otherwise, only to the enrolled members of the Na-
tion or Tribe. None except the enrolled members had 
any legal rights therein. 

The moneys to which the instant case relates, to 
the extent of many hundreds of thousands of dollars, 
were used for the benefit of others, and who had no 
legal rights therein. 

Not only did the subordinate officials of the United 
States have no legal right to so dispose of such mon-
eys, but, in doing so, they violated definite and specific 
provisions of existing treaties and laws (1) by accord-
ing rights to persons expressly excluded from the rolls 
and expressly denied the privilege of even applying 
for enrollment; and (2) by using moneys which it was 
their duty to pay out, per capita, and to otherwise use, 
only for the benefit of enrolled members. 

In the cited case, the court says that the United 
States may exercise its plenary power " to all ap-



228 

propriate measures for protecting and advancing the 
tribe." 

What is the tribe? The tribe is composed of its 
members; that is, its enrolled members, who, solely 
and alone, are the common owners of undistributed 
property and moneys. 

Further, the court says, that the United States, in 
the exercise of its plenary power of guardianship, is 
"subject to limitations inhering in such guardianship 
and to pertinent Constitutional restrictions." 

In defining the "Constitutional restrictions" 
which exist, the court says that "it did not enable the 
United States to give the tribal lands to others." 

In the instant case, that is exactly what was done. 
Its officials (without legal authority, and in violation 
of provisions of existing treaties and laws expressly 
prohibiting what was done) have taken moneys be-
longing to the Chickasaw Nation and its enrolled mem-
bers and bestowed it upon others, which may not be 
done. 

In the cited case, the court further says that the 
plenary power of guardianship did not permit the 
United States to "appropriate t h e m (the lands or 
other like property) to its own purposes, without ren-
dering or assuming an obligation to render, just com-
pensation for them." 

The sum total of what was done in the cited Creek 
case, says the court, was not ' ' an exercise of guardian-
ship, but an act of confiscation.'' 
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In reaching this final conclusion, the court cites, 
with approval, the cases of Lane v. Pueblo of Santa 
Rosa (249 U. S. 110) and Cherokee Nation v. Hitch-
cock (187 U. S., 294) which, along with many other 
cases, we have cited and commented upon in preceding 
paragraphs of this Brief. 

It is respectfully submitted that the foregoing 
authorities (both those cited and relied upon by the 
defendant, the United States, and, particularly, those 
cited and relied upon by the plaintiff, the Chickasaw 
Nation) sustain the contention of the plaintiff, the 
Chickasaw Nation, as to the administration and confis-
cation of Indian tribal property. 

It is not a matter of the "weight of authority." 
The decisions of the courts, upon those subjects, ap-
pear to be unanimous; and we have been unable to 
find a single decision which holds or intimates any-
thing contrary to the soundness of the contentions, as 
herein set out. 

Furthermore, we feel that the fairness and frank-
ness of the plaintiff, the Chickasaw Nation, in conced-
ing the plenary power of Congress, in dealing with In-
dian tribal property, within the limitations and restric-
tions laid down by the courts, are entitled to recogni-
tion and commendation. No partisan or extreme views 
have been expressed or contended for. The decisions 
of the courts (upon the stated and conceded facts) have 
been accepted and applied, according to their full value 
and meaning. 
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The sum total of what the courts have declared the 
law to be (in the cited and quoted decisions), in the 
matter of the administration and confiscation of In-
dian tribal property, is: 

First, That Congress has the plenary power to direct 
the administration of Indian tribal property, for 
the benefit of the owners thereof (the enrolled 
members), provided such administration is in pur-
suance of Acts of Congress, definitely and spe-
cifically directing what shall be done, how and 
by whom; and 

Second, That Congress may not appropriate Indian 
tribal property to its own use without compensa-
tion; nor may it bestow such property upon others 
who have no legal rights therein. 

The first is administration; and may be legally 
done, within certain well defined limitations and re-
strictions. 

The second is confiscation; and may not be done 
without incurring the penalties of reimbursement for 
the loss sustained, upon a fair and just basis. 
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( 3 ) 

By the act of Congress of April 26, 1906, the Secre-
tary of the Interior was empowered to assume control 
and direction, only, of the "tribal schools" or "schools 
of the tribes"; and his acts in expending tribal moneys 
for contract (or privately owned) schools was without 
congressional warrant or authority, and are, therefore, 
illegal. 

In discussing this phase of the history of the ex-
traordinary events out of which the instant case arises, 
it is not contended that the acts of the Secretary of the 
Interior are illegal, in the same manner and to the same 
extent as are his acts in bestowing moneys belonging to 
the Chickasaw Nation and its enrolled members upon 
persons who were not enrolled members and who had 
no legal right to receive the same, were illegal. 

If our contentions as to the legality of the acts of 
the Secretary of the Interior were based, solely and 
wholly, upon his expenditure of Chickasaw moneys in 
privately owned schools instead of in tribal schools (as 
defined by the Act of April 26, 1906), we are not sure 
that the legality of such acts would be declared, in the 
instant suit, provided it appeared that such moneys so 
expended were for the use and benefit of enrolled mem-
bers of the tribe and who had the legal right to receive 
the same. 

Be that as it may, the acts of the Secretary of the 
Interior, in this respect, are exceedingly and extremely 
illuminating and instructive, as showing how prone 
were he and his subordinate officials to extend and ex-
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pand the very limited and restricted powers and 
authority, conferred by the Act of April 26 1906 a 
use tribal moneys for tribal sehools, under the temio 
rary system authorized), far beyond what was evertn" 
tended by Congress. 

It will appear that his acts, in this respect, were 
not authonzed by law, and, therefore, illegal. 

As to whether the moneys so expended are recov 
erable, upon that ground alone, we do not say, because" 
all contentions are merged and consolidated in the 
prime and basic contention that moneys belonging to 
the Chickasaw Nation and its enrolled members have 
been bestowed upon other persons who were not el 
rolled members and who had no legal right to receive 

We have deemed it advisable to set forth the facts 
upon this phase of the case, for such information and' 
use as hey may be, and for such bearing as they may 
have when the court comes to consider and pass upon 
ah the issues m the whole case. 

The Act of April 26, 1906 (34 Stat., 137) provides: 

ized'LdVr,L8?:etary ° f t h e I n t e r i o r author-ized and directed to assume control and direction 
of the schools of the Choctaw, Chickasaw Chero 
kee, Creek and Seminole Tribes withtLrT 
and all school property pertain^ Ter Jo * 

and that he shall use 

each t r i L ' j ™ 5 ' T h P ° r t i 0 n o f s a i d ^ s of 
t ^ tribe." may be reqmSite f°r the schools of 
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Doe, this power and authority not apply, solely 

and wholly, to tribal schools; that is, schools L e d Z 
the tribes, and theretofore overate ,„„i - , • , J 

the tribest * mainta^d by 

Stat ^ C O n t i T T d I"7 A C t ° f A p r Ü 1 9 ' 19°6 (34 Stat. 2832 passed only a few days prior to the basic 
act of April 26, 1906, from which the Secretary of the 
Interior solely derives his power and authority to ez 
pend tribal moneys for tribal schools. 

This act says that the Secretary of the Interior 
snail take possession of 

all buildings now or heretofore used 
tor governmental, school or other purposes to 
gether with the furniture therein orthe lld at 
pertaining thereto * * *," 1 

and that he shall appraise and sell the same and de-
posit the proceeds to the credit of the respective tribes 

Also, the Act of April 30, 1908 (35 Stat., 70) 
passed two years later, provides, 

S e Z t h a a r ^ f t l n f T U t C h a W r a S < e m e ^ a n d s a l e t h e 

öeeretaiy of the Interior may temporarily lease 
such building and lands, for the benefit of the 
tribes respectively to which they belong." 

When the langnage of the Act of April 26, 1906 
(from which, only, the Secretary of the Interior de-
nves his power and authority to expend tribal man-
eys for the schools of the tribes"), together with the 
language of the two other cited and quoted acts, are 
considered, can it be said that the limited authority 
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granted the Secretary of the Interior extended beyond 
"tribal schools" and "schools of the tribes " and 
authorized him to go so far afield as to expend tribal 
moneys for some seven contract schools, privately 
owned, and which, by the farthest stretch of the imagi-
nation, did not and could not fall within the classifica-
tion of "tribal schools" or "schools of the tribes," and 
to which the granted authority (in the Act of April 26, 
1906, to expend tribal moneys) was confined? 

Yet (as shown by the printed Record), the Secre-
tary of the Interior formulated and adopted a plan 
wholly at variance with, and beyond, this power and 
authority thus conferred. 

He entered into contracts with school (such as St. 
Elizabeth's Boarding School at Purcell, Oklahoma; St. 
Joseph's Boarding School at Chickasha, Oklahoma; El 
Meta Bond College of Minco, Oklahoma; Oklahoma 
Presbyterian College at Durant, Oklahoma ; St. Agnes 
Academy at Ardmore, Oklahoma; Murray State School 
of Agriculture at Tishomingo, Oklahoma; and old 
Goodland School of Goodland, Oklahoma) for the tui-
tion and board of pupils, upon contract. 

These schools w e r e not "tribal schools" or 
"schools of the tribes," in any sense whatsoever; none 
ever having been owned by the Chickasaw Nation, some 
being owned by religious denominations, one by the 
State of Oklahoma, and one by the Choctaw Nation. 

Can it be said that the basic Act of April 26,1906, 
gave the Secretary any power and authority whatso-
ever, to use tribal moneys for any purpose except to 
"assume control and direction" of the"tribal schools" 

then owned by the tribes, since, at the same time and in 
the same act (and coupled with the power and author-
ity to spend tribal moneys) he was authorized and di-
rected to assume the control and direction of "the 
lands and all school property appertaining thereto"f 

Where arose his legal right to extend and expand 
the limited power and authority given him to expend 
tribal moneys, (during the transition period between 
the tribal governments and the approaching Territorial 
or State government), and to enter into contracts with 
schools never owned by the Chickasaw Nation, and to 
expend tribal moneys therefor? 

A careful examination of all the Acts of Congress 
passed throughout the years following the passage of 
the Act of April 26, 1906, and relating to schools, has 
been made; and in none of them is contained any 
wording which expands or extends the power aiM 
authority granted the Secretary of the Interior, in 
that act, to expend tribal moneys, or that shows the 
slightest intention, upon the p a r t of Congress, to 
authorize the expenditure of tribal moneys for any 
purpose whatsoever except for the support and main-
tenance of tribal schools, as originally defined by the 
Act of April 26, 1906, and as, likewise, defined by the 
later acts. Certainly, it can not be said that any of the 
acts relating to schools give the Secretary of the In-
terior power and authority to expend tribal moneys for 
contract (or privately owned) schools. 



236 

Yet, as shown by the printed Record (page 45) the 
Secretary of the Interior has used tribal moneys in ex-
cess of $200,000.00, under contracts with schools which 
were not "tribal schools," or "schools of the tribes 
(within the meaning of the Act of April 26, 1906, and 
later acts) and which were not owned, and never had 
been owned, by the Chickasaw Nation. 

It is contended that these acts (which were clearly 
in violation of the Acts of Congress from which, alone, 
the Secretary of the Interior derived his power and 
authority to expend tribal moneys for tribal schools) 
were illegal, and should have a powerful bearing upon 
the prime and basic issues in the instant case, as set 
out in other parts of this Argument. 
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( 4 ) 

The continuation of the so-called tribal schools for 
some twenty-four years after the organization of a pub-
lic school system, by the State of Oklahoma, was a vio-
lation of the solemn guaraniys contained in the "Atoka 
Agreement" of 1898, and the "Supplementary Agree-
ment" of 1902, as well as the spirit and intentions of 
Congress, as expressed in the Acts of April 19, 1906, 
April 26, 1906, and April 30, 1908, authorizing only, 
the operation of such tribal schools under a temporary 
plan; and the responsible officials of the Chickasaw 
Nation were active and vigilant in protesting against 
the indefinite continuation of such temporary plan for 
the control and direction of the so-called tribal schools, 
and in demanding that no further tribal moneys be 
used for that purpose, but that such moneys be used 
for the "equal benefit" of the members of the Nation. 

The purposes and intentions of Congress, regard-
ing the organization of a temporary system for the 
"control and direction" of the tribal schools and the 
use of tribal moneys therefor, clearly appear in the 
provisions of treaties and laws, which will be quoted; 
and the protests of the Indians against the indefinite 
continuation of the temporary system, as well as their 
demands that the use of tribal moneys shall cease, and 
that such moneys be used for the "equal benefit" of the 
members of the Nation, as guaranteed by Treaties and 
as reiterated by acts of Congress, also clearly appear 
from excerpts of the printed Record herein, which will 
also be quoted. 
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If the "control and direction" of the tribal 
schools had conformed to the limitations and restric-
tions clearly set forth in the following quoted provi-
sions of treaties and laws, there would have been no 
complaint whatsoever; or, if the benefits of tribal mon-
eys had been refused to persons who were not mem-
bers and who had no legal right to receive the same, and 
tribal moneys had only been expended for the use and 
benefit of enrolled members of the tribe who, alone, had 
the legal right to receive the same, such acts might 
have been legal, and the Indians would, very likely, not 
have demanded reimbursement, upon that ground 
alone, notwithstanding the fact that the purposes and 
intentions of the original treaties and laws (upon 
which the Indians relied, in agreeing to the temporary 
system for the "control and direction" of their tribal 
schools, and the use of tribal moneys therefor) might 
have been violated, in the continuation of such tempo-
rary system, for many years, beyond the time fixed and 
agreed upon for their discontinuance; provided, of 
course, always, that tribal moneys had been expended, 
only, for the use and benefit of enrolled members of the 
tribe. 

Having thus conceded what might be legally done 
in the matter of administration, and having asserted 
what might not be legally done, in the matter of con-
fiscation (all of which is supported by the uniform 
holdings of the courts, in subdivision (2) of this Argu-
ment) we deem it entirely proper, in this connection, 
and for whatever bearing they may have upon the 
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main issues in the case (in having placed before the 
court every phase of the history of the series of trans-
actions out of which the instant suit has grown), to 
summarize the facts, and to set out the law, relating to 
the extension and expansion of a temporary system 
(which, only was authorized), into an extraordinary 
and fantastic system, extending from 1906 to 1932, and 
in violation of every provision of treaties and laws, 
bearing upon the subject. 

If the Secretary of the Interior had been willing 
to abide by the plans and purposes of Congress and 
the Indian owners (as reflected in the treaties and 
laws authorizing only the organization of a temporary 
system for the "control and direction" of the tribal 
schools), and had been willing to abide by the treaties 
and laws limiting and defining the enjoyment of tribal 
property to the enrolled members of the tribe (section 
28 of the "Supplementary Agreement," act of July 1, 
1902; 32 Stat. 641), the tribal schools would have begun 
to decline when enrolled member pupils began to drop 
out, because of passing from school age; would have 
continued to decline, for the same cause, as the years 
passed; and would h a v e died a natural death when 
there were no more enrolled member pupils to be ad-
mitted. With this decline (which was inevitable, if the 
treaties and laws had been obeyed), the use of tribal 
moneys for the operation of legal tribal schools would, 
likewise, have declined; and the expenditure of tribal 



240 

moneys would have wholly ceased when there were 
enrolled member pupils to be admitted. 

(a) Treaties and laws relating to the continuance 
of tribal schools only under a '' temporary system 

We shall now set out the provisions of treaties and 
laws, showing that it was the plan and purpose of Con-
gress to authorize, only, the organization of a tempo-
rary system for the "control and direction" of the 
tribal schools, by the Secretary of the Interior. 

The first treaty guaranty, relating to the use of 
tribal moneys for the operation of tribal schools, is 
contained in the Choctaw-Chickasaw "Atoka Agree-
ment" (ratified by Act of Congress of June 28, 1898, 
30 Stat., 495; and by vote of the members of the two 
Nations). 

This was the first treaty under which the Indians 
(after several years of effort upon the part of the rep-
resentatives of the United States) agreed, with reluc-
tance, to meet the demands of the United States, for 
the allotment of lands, the distribution of tribal prop-
erty and the abolition of their Tribal governments, in 
preparation for the approaching Territorial or State 
government. 

The uppermost thought in the minds of the rep-
resentatives of the United States was that tribal affairs 
be closed; and, as stated, the Indians reluctantly 
agreed, provided the tribal lands be allotted, and all 
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tribal moneys be distributed, to enable the members of 
the tribes to improve their allotments, and to other-
wise maintain themselves, as citizens of the new Terri-
tory or State, in competition with its other citizens. 

Under these conditions, and under these guar-
antys, the treaty was made. 

It was therein provided that the coal and asphalt 
deposits should be leased for operation, upon the pay-
ment of specified royalties, and that such royalties 
should be used for education; but it was further def-
initely and specifically provided : 

That whenever the members of the Choctaw 
and Chickasaw tribes shall be required to pay 
taxes for the support of schools, then the fund 
arising from such royalties shall be disposed of 
for the equal benefit of their members (freedmen 
excepted) in such manner as the tribes may direct. 

In the same agreement (as further showing how 
careful the Indians were to demand and receive guar-
antys from the United States that all of their moneys 
should be distributed among their members at prac-
tically the same time their Tribal governments should 
end), it was further provided: 

It is further agreed that all of the funds in 
vested, in lieu of investment, treaty funds, or oth-
erwise, now held by the United States in trust for 
the Choctaw and Chickasaw tribes, shall be cap-
italized within one year after the tribal govern-
ments shall cease, so far as the same may legally 
be done, and be appropriated and paid, by some 
officer of the United States appointed for the pur-
pose, to the Choctaws and Chickasaws (freed-
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men excepted) per capita, to aid and assist them 
in improving their homes and lands. 

The next treaty expression is contained in the 
Choctaw-Chickasaw "Supplementary Agreement" 
(ratified by Act of Congress of July 1, 1902, 32 Stat., 
641; and by vote of the members of the two Nations on 
September 25, 1902), and shows that the Indians were 
always alert in demanding guarantys for the per capita 
distribution of all their moneys among the members of 
the Nation; and to these demands the United States 
cheerfully and readily agreed, since the Indians were 
cooperating with its plans in preparation for the ap-
proaching Territorial or State government. 

This agreement was supplementary to the "Atoka 
Agreement" of 1898; and contained a full and complete 
plan for making final citizenship rolls (and limiting 
and defining who should share and w h o should not 
share in the division and distribution of tribal prop-
erties), the allotment of lands, the sale of surplus or 
"unallotted lands, the survey and sale of townsites and 
the per capita distribution of all tribal moneys." 

In the matter of the per capita distribution of all 
moneys, they demanded and received a treaty guar-
anty, as follows: 

14. When allotments as herein provided have 
been made to all citizens and freedmen, the resi-
due of lands not herein reserved or otherwise dis-
posed of, if any there be, shall be sold at public 
auction under rules and regulations and on terms 
to be prescribed by the Secretary of the Interior, 
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and so much of the proceeds as may be necessary 
for equalizing allotments shall be used for that 
purpose, and the balance shall be paid into the 
Treasury of the United States to the credit of the 
Choctaws and Chickasaws and distributed per cap-
ita as other funds of the tribes. 

These provisions of the two treaties are so clear 
(as to what guarantys the Indians were receiving, in 
the matter of the per capita distribution of all their 
moneys, and as to what guarantys, upon that subject, 
the United States intended that they should receive) 
that no stronger argument could be made than their 
quotation. 

All agreed (both the United States and the In-
dians) that tribal affairs should be closed, and definite 
and specific provisions were incorporated into the 
treaties, for that purpose and to that end; and there 
can be no misunderstanding or misconstruction as to 
what were the plans and purposes of the treaty makers. 

Having thus agreed (in the two named and quoted 
treaties) that tribal moneys for tribal schools would be 
used, only, under a temporary system, until the Indians 
were required to "pay taxes for the support of 
schools"; that, "within one year after the tribal gov-
ernments shall cease" all moneys shall be paid out, 
per capita, "to aid and assist them in improving their 
homes cmd lands"; and that the proceeds of the sales 
of all "surplus" or unallotted lands (left over after 
allotment) should be "distributed per capita as other 
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funds of the tribesthe United States showed no pur-
pose or intention to permit the "control and opera-
tion" of tribal schools (by the organization, only, of 
the temporary system, which seemed to be necessary, 
during the transition period from Tribal governments 
to the approaching Territorial or State government) 
to upset or interfere with the general plan for closing 
all tribal affairs. 

In fact, the Acts of Congress which immediately 
followed show that Congress had no purpose or inten-
tion to authorize any plan or system not in harmony 
with the treaty plan which had been agreed upon. 

The first Act of Congress, showing that there was 
no purpose or intention to not carry out, in good faith, 
the treaty guarantys t h a t tribal schools were to be 
closed, along with the closing of all other tribal affairs, 
was that of April 19, 1906 (34 Stat., 2832). Therein, it 
was provided: 

The Secretary of the Interior shall take pos-
session of all buildings now or heretofore used for 
governmental, school, and other tribal purposes, 
together with the furniture therein and the land 
appertaining thereto, and appraise and sell the 
same at such time and under such rules and reg-
ulations as he may prescribe, and deposit the pro-
ceeds, less expenses incident to the appraisement 
and sale, in the Treasury of the United States to 
the credit of the respective tribes. 

Then, next, comes the Act of Congress of April 26, 
1906 (34 Stat., 137), which was passed one week after 

the act immediately above quoted, directing the sale of 
all school properties. 

It is likely that Congress felt that the tribal 
schools might be operated, for a little while longer, un-
der a temporary system; and for that purpose and to 
that end, the Act of April 26, 1906, was passed. 

This was the basic act under which the Secretary 
of the Interior was authorized to assume "control and 
direction" of tribal schools, and to expend tribal mon-
eys therefor. 

From this act flows all the power and authority 
which the Secretary of the Interior was ever given to 
expend tribal moneys for tribal schools, since all the 
later acts relate back to this basic act, and only em-
power him to continue to exercise the power and 
authority therein given. 

Did this act show any purpose or intention, upon 
the part of Congress, to organize anything except a 
temporary system and until the organization of a pub-
lic school systemf It did not. 

This very act (after authorizing the "control and 
direction" of tribal schools, and the use of tribal mon-
eys therefor), and in the same section (Section 10), 
says that the Secretary of the Interior shall 

* * * conduct such schools * * * retaining tri-
bal educational officers, subject to dismissal * * * 
and the present system., so far as practicable, until 
such time as a public school system shall have been 
established under Territorial or State govern-
ment # * # ; 

1 
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and the same act (and the same section) also provided 
that 

* * * any of the tribal funds so set aside re-
maining unexpended when a public school system 
under a future State or Territorial government 
has been established, shall he distributed per cap-
ita among the citizens of the Nations, in the same 
manner as other funds. 

It is a historical fact that the State of Oklahoma 
was organized and admitted to the Union in 1907; and 
that it did organize a public school system immediately 
thereafter; that tribal member pupils were eligible for 
admission to such public schools, without any discrim-
ination whatsoever; and that the members of the Chick-
asaw Nation (and the other Nations of the Five Civil-
ized Tribes) "were required to pay taxes for the sup-
port of schoolsunder the public school system of the 
new State of Oklahoma. 

It is true that, later, they successfully resisted the 
right of the State to impose taxes upon certain of their 
lands, which had been made immune from taxation, un-
der treaty guarantys. They prevailed in this conten-
tion, in the great case of Choate v. Trapp (224 U. S., 
655); but, in that case, the Supreme Court of the 
United States only accorded to them the treaty rights 
guaranteed to them by the United States, and assumed 
by the State of Oklahoma, when it was admitted to the 
Union. 

The issues in that case have no relation to, or 
bearing upon, the issues in the instant case; and it is 
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cited only for the purpose of showing that the State of 
Oklahoma was required to live up to the obligations 
which it assumed, to refrain from the taxation of cer-
tain lands of its citizens who had (by agreeing to end 
their tribal relations and tribal governments) made it 
possible for the new State of Oklahoma to be born. 

The Chickasaws became citizens of the new State, 
along with all of its other citizens; they possessed 
other lands and properties which were taxable; and it 
cannot be said that they were not "required to pay 
taxes for the support of schools," just as all other citi-
zens of the new State were required to pay taxes, for 
schools and for other purposes. 

What we are discussing, here and now, is that 
Congress never intended to authorize the operation of 
tribal schools, and the use of tribal moneys therefor, 
except under a temporary system; and that such tem-
porary system was to end when the things so plainly 
named in the treaties and laws, came to pass. 

The next act of Congress bearing upon that sub-
ject, was that of April 30, 1908 (35 Stat., 70). 

This act was passed some two years after the Act 
of April 26, 1906, authorizing the "control and direc-
tion" of tribal schools (under the temporary system 
therein authorized) and the use of tribal moneys there-
for. 

In the meantime, the new State of Oklahoma had 
been organized and admitted; and the various depart-
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ments of State government (including a public school 
system) were in actual operation. 

In complete harmony with the plans and purposes 
of Congress (as expressed in the treaties and laws 
which have been cited and quoted), here is a plain and 
unmistakable expression, by Congress, that the time 
had arrived for ending the temporary system for the 
"control and direction" of tribal schools, and the use 
of tribal moneys therefor, as follows: 

The Secretary of the Interior shall take pos-
session of all buildings on lands belonging to the 
Five Civilized Tribes, now or heretofore used for 
governmental, school, or other tribal purposes, to-
gether with the furniture therein and the lands 
appertaining thereto, and appraise and sell the 
same at such time and under such rules and regu-
lations as he may prescribe and deposit the pro-
ceeds, less expenses incident to the appraisement 
and sale, in the Treasury of the United States to 
the credit of the tribes respectively owning the 
said land and improvements, and immediately 
after any such sale patents for the realty thus sold 
shall be made and delivered in the same manner 
as now provided by law for other tribal property ; 
Provided, that when practicable preference right 
shall be given to the State, counties, and munici-
palities of Oklahoma to purchase said land and im-
provements at the appraised value: And pro-
vided, that pending such appraisement and sale 
the Secretary of the Interior may temporarily 
lease said buildings and lands for the benefit of 
the tribes respectively to which they belong. 

This act is both comprehensive and illuminating, 
as showing that, not only was the public school sys-
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tem (for which all had been waiting) an accomplished 
fact, but that whatever was left of the expiring tribal 
school system (in the way of lands and buildings and 
furniture) might be turned over to the public school 
system, upon payment of the appraised value thereof; 
but that the same might be temporarily leased to the 
public school authorities, if no sale be made at the ap-
praised value; thus showing a determination, by Con-
gress, to go out of the tribal school business, and to 
turn over to the public school system whatever tribal 
school property that might be left, upon almost any 
terms (whether by sale, at the appraised value, or by 
lease) that might be agreed upon. 

It is respectfully submitted that the foregoing 
provisions of treaties and laws rather clearly estab-
lish the plans and purposes of Congress, in authoriz-
ing the "control and operation" of tribal schools, and 
the use of tribal moneys therefor, under only a tem-
porary system, which was never intended to do more 
than to be in force during the transition period inter-
vening between the expiring tribal governments and 
the approaching Territorial or State government; and 
that the history of this period (insofar as it relates to 
tribal schools), as shown by the cited and quoted pro-
visions of treaties and laws, may be of some use to the 
court in weighing and gauging the legality or illegality 
of the acts of the Secretary of the Interior and his 
subordinate officers, which are complained of in the in-
stant suit. 
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(b) The Chickasaw Nation was well aware of 
what had been guaranteed by treaties, and provided 
by laws, regarding the operation of tribal schools, un-
der only a "temporary system"; and they were active 
and vigilant in protesting against the indefinite con-
tinuation of such "temporary system", and the use of 
tribal moneys therefor, and in demanding that such 
schools be closed, and that tribal moneys be used for 
the "equal benefit" of all members of the Nation. 

In support of this phase of the case, we deem it 
only necessary to quote the applicable parts of the 
official communication of the Governor of the Chicka-
saw Nation (pages 68-70, printed Record) as follows: 

EXECUTIVE DEPARTMENT, CHICKASAW 
NATION, 

Tishomingo, Okla,, July 3, 1909. 
THE HONORABLE THE SECRETARY OF 

THE INTERIOR, 
Washington, D. C. 

Sir: 

As it is well known to your Department, the 
authority for the allotment of our lands and the 
disposition of our tribal property and the break-
ing up of our tribal relations is contained in the 
Act of Congress, approved June 28,1898, entitled: 
" A n Act for the protection of the people of the 
Indian Territory and for other purposes," known 
as the "Atoka Agreement". Prior to the negotia-
tion and ratification of this agreement, the tribes 
had practically entire control of all their tribal 
matters, including tribal schools. 

The supervision of the Government of the 
United States over our matters was very general. 

It was felt by the representatives of the Gov-
ernment of the United States and by the leading 
citizens of our tribes that there should be a change 
and that our tribal relations should be broken up 
and that there should be an official disposition of 
all of our affairs. This conclusion thus reached by 
the Government and by our people was carried 
into this Atoka Agreement, the plain purpose of 
which was to vest the representatives of the Gov-
ernment with authority to close up and close out 
our affairs; and this they have been doing, and the 
work is now very largely accomplished. 

In this agreement is contained provisions 
which authorized the Government of the United 
States to administer our schools, by and through 
the use of the royalties arising from the mining of 
coal and asphalt. It is, however, therein specif-
ically provided that this administration of our 
schools shall continue only until certain things are 
accomplished and these things have now been ac-
complished and the time has now arrived when, 
under the provisions of this law, our schools 
should be discontinued and the funds disposed of 
in other ways as provided in that agreement. 

The provision of that agreement that spe-
cifically bears upon this subject is as follows: 
' ' That whenever the members of the Choctaw and 
Chickasaw Tribes shall be required to pay taxes 
for the support of schools, then the fund arising 
from such royalties (the mining of coal and 
asphalt) shall be disposed of for the equal benefit 
of their members (freedmen excepted) in such 
manner as the tribes may direct." 
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As above stated, this time has now arrived. 
The members of our tribes are citizens of the 
United States. Upon them have been conferred 
all the privileges of citizens of the United States 
and of the State of Oklahoma, and they have like-
wise assumed all the burdens of such citizenship, 
including taxation for the support of schools. It 
is true that certain lands of certain members of 
our tribes are, under the provisions of treaties 
and laws, exempted from taxation. As to these 
lands our people will, of course, resist such taxa-
tion; but passing from that, every member of our 
tribes has personal property subject to taxation 
without question and many of our citizens have 
lands which are likewise subject to taxation. 

It thus clearly appears, therefore, that the 
time has arrived when " the members of the Choc-
taw and Chickasaw Tribes shall be (are) required 
to pay taxes for the support of schools" and I re-
spectfully urge that the operation of the tribal 
academies be discontinued and that "the funds 
arising from such royalties (the mining of coal 
and asphalt) shall be disposed of for the equal 
benefit of their members in such manner as the 
tribes may direct." I respectfully submit that un-
der the piain and specific provisions of the law it 
clearly appears that the time for the discontinu-
ance of the tribal schools has arrived. 

* * * * * * * 

I, therefore, as Governor of the Chickasaw 
Nation, have to earnestly request that all tribal 
schools in the Chickasaw Nation be discontinued 
and that the Department advise me what steps 
should be taken by the tribe looking to a disposi-
tion of these funds " f o r the equal benefit" of the 
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members of the tribe, as provided in the treaty 
above quoted. 

Very respectfully, 
D. H. Johnston, 
Governor, Chickasaw Nation. 

This communication shows a singularly clear un-
derstanding of the purposes and intentions of the in-
terested and responsible parties (as reflected by 
treaties and laws); and is a dignified protest against 
the continuation of a system which was unauthorized, 
as well as a firm (yet respectful) demand that the 
"temporary system" for the operation of tribal 
schools (and the use of tribal moneys therefor) shall 
cease, and that the applicable provisions of treaties 
and laws regarding the use of tribal moneys be carried 
out. 

It should be borne in mind that this official com-
munication was lodged with the Secretary of the In-
terior in July, 1909. The new State of Oklahoma was 
nearly two years old. It was functioning in all depart-
ments of State government, including the organization 
of a public school system. 

Therefore, as pointed out by the Chief Executive 
of the Chickasaws, the time had arrived for bringing 
to an end the "temporary system" for the operation of 
tribal schools and the use of tribal moneys therefor; 
and, likewise, the time had arrived for the use of all 
tribal moneys for the "equal benefit" of all the mem-
bers of the Nation, according to the applicable pro-
visions of treaties and laws. 
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While the views expressed in this protest have no 
particular bearing upon the legality or illegality of the 
acts complained of (since those issues are to be de-
cided upon the meaning of the applicable provisions 
of treaties and laws), we do think that such views 
(which amounted to a warning to the Secretary of the 
Interior to refrain from the acts which constitute the 
basis of the instant suit) should have a powerful bear-
ing upon the issues arising therein; and it is for the 
purpose of furnishing the court with all available in-
formation upon all the various phases of the case, that 
this timely protest of the Governor of the Chickasaw 
Nation is set out. 

( 5 ) 

Interest should be allowed upon such principal 
sums of money as may be recovered by the plaintiff, 
The Chickasaw Nation, in the instant case. 

(a) Section 177 of the Judicial Code has no ap-
plication to the proven facts in the instant case; and 
irrespective of the same, the plaintiff, the Chickasaw 
Nation is entitled to interest upon such principal sums 
of money as may be recovered herein, so as to provide 
" just compensation", within the meaning of the 5th 
Amendment to the Constitution of the United States. 

Section 177 of the Judicial Code provides that no 
interest shall be allowed on any claim up to the time 
of the rendition of judgment in the Court of Claims, 

((* * * u n i e s s Upon a contract expressly stipu-
lating for the payment of interest * * 
We shall endeavor to show that the same has no 

application to the instant suit wherein the plaintiff, 
the Chickasaw Nation, is seeking to have returned and 
replaced, in the Treasury of the United States, certain 
definite and specific sums of money, belonging to the 
Chickasaw Nation and its enrolled members, which 
have been confiscated by the United States, and be-
stowed upon persons who were not enrolled members 
and who had no legal right to receive the same, since 
such confiscation was not only in violation of treaties 
and laws, but in violation of the 5th Amendment to 
the Constitution of the United States. 

The facts, in the instant case, parallel, in all re-
spects, the facts in the case of The United States v. The 
Creek Nation (295 U. S. 103), recently decided by the 
Supreme Court of the United States; and it is re-
spectfully urged that the decision in that case (and in 
the other cited cases) is conclusive of the right of the 
plaintiff, in the instant case, to recover interest upon 
such principal sums of money as may be recovered. 

How fully do the facts in the instant case parallel 
the facts in the Creek casef As fully, we would say, as 
the facts in one case could parallel the facts in another 
case. 

In the Creek case the United States appropriated 
and confiscated lands belonging to the Creek Nation, 
and bestowed them upon the Sac and Fox Indians, who 
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did not own them, and who had no right to receive 
them. The Supreme Conrt held that such appropria! 
tion and confiscation was in violation of treaties and 
aws and the Constitution of the United States; and 

that the United States was liable to not only pa,' h s t 

compensation for such lands, at the time of he taking 
bot that interest should be paid, so as " t o produce the 
present full equivalent of that value paid contempo 
aneously with the taking." 

In the instant case, the United States appropri-
ated and confiscated moneys belonging to the Chicka 
saw Nation and its enrolled members, and bestowed 
them npon persons who were not enrolled members and 
who had no legal right to receive the same, in violation 
of treaties and laws and the Constitution of the United 
states. 

Assuredly, the court will hold, and must hold, 
upon his similar state of facts, and upon the law 
as declared in the Creek case (and other cited cases), 
that the United States is liable, not only for the return 
and replacement of the particular principal sums of 
money thus appropriated and confiscated, but that 

just compensation" would include interest, so as "to 
produce the present full equivalent of that value paid 
contemporaneously with the taking 

In the Creek case, it was contended (and the con-
tention was sustained), and in the instant case it is 
contended, that, in the acts of appropriation and c o«_ 
fiscation by the United States, not only were treaties 
and laws violated, but that the guaranty« contained in 
the 5th Amendment to the Constitution of the United 
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States were violated; and it was upon that ground that 
relief was granted; that adequate relief included inter-
est; and that, upon the existing state of facts, Section 
177 of the Judicial Code has no application. 

As showing that the acts of appropriation and 
confiscation were held to be in violation of the Consti-
tution of the United States (for its bearing upon the 
particular question of interest, now being discussed), 
and as showing that it is thereby held that Section 177 
of the Judicial Code (insofar as it relates to interest) 
has no application or bearing, we quote from the de-
cision of the court in the Creek case: 

The Creek tribe had a fee simple title, not the 
usual Indian right of occupancy with the fee in 
the United States. That title was acquired and 
held under treaties, in one of which the United 
States guaranteed to the tribe quiet possession. 
The tribe was a dependent Indian community un-
der the guardianship of the United States, and 
therefore its property and affairs were subject to 
the control and management of that government. 
But this power to control and manage was not ab-
solute. While extending to all appropriate meas-
ures for protecting and advancing the tribe, it was 
subject to limitation inhering in such a guardian-
ship and to pertinent constitutional restrictions. 
It did not enable the United States to give the 
tribal lands to others, or to appropriate them to 
its own purposes, without rendering, or assuming 
an obligation to render, just compensation for 
them; for that "would not be an exercise of guar-
dianship, but an act of confiscationLane v. 
Pueblo of Santa Rosa, 249 U. S. 110-113; Chero-
kee Nation v. Hitchcock, 187 U. S. 294, 307-308. 
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Then, coming on down to the particular question 
of interest, now being presented, we quote further: 

But the just compensation to be awarded now 
should not be confined to the value of the lands at 
the time of the taking but should include such ad-
dition thereto as may be required to produce the 
present full equivalent of that value paid contem-
poraneously with the taking. Interest at a reason-
able rate is a suitable measure by which to ascer-
tain the amount tobe added. 

The conclusions of the Supreme Court, in the 
Greek case, upon the allowance of interest, were sup-
ported by former decisions of the same court, in the 
following cases: 

Jacobs v. United States (290 U. S., 13, and 
other cases cited); 

United States v. Rogers (255 U. S. 163); and 
Seaboard Air Line Railway v. United States 

(261 U. S., 299). 

We do not deem it necessary to make any extended 
comment upon the 5th Amendment to the Constitution 
of the United States, and upon the guarantys therein 
contained, against the appropriation and confiscation 
of the Indian tribal property, and the bestowal of the 
same upon persons who have no legal right to receive 
the same, and the liability of the United States to ren-
der "just compensation" for property so appropriated 
and confiscated. 

That phase of the case is fully discussed in sub-
division (2) of this Argument; and the contentions 
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therein made are supported by the unanimous holdings 
of the Supreme Court of the United States, and other 
courts. 

The discussion here is upon the subject of interest 
from the time of the taking, a s a part of the "just com-
pensation" to which the plaintiff, in the instant case, 
is entitled, because of the appropriation and confisca-
tion of such property, in violation of the Constitution 
of the United States. 

In both the Creek case and the instant case, prop-
erties of the Indians were appropriated and confis-
cated by the United States, and bestowed upon others 
who had no legal right to receive them. In both cases, 
the United States was acting in its public capacity and 
through its regularly constituted officials. The proper-
ties were confiscated and appropriated to its own use 
(that is, to public use, as defined by the 5th Amendment 
to the Constitution), and then bestowed upon others 
who had no legal right to receive them, in pursuance 
of its ideas and notions (and the ideas and notions of 
its officials) in carrying out its public plans and policies 
relating to the various Indian tribes. 

In the Creek case, it appropriated the lands of the 
Creek Nation, and then decided (wrongly) that they 
should be bestowed upon the Sac and Fox Indians; and 
it was done. 

In the instant case, it appropriated and confis-
cated the moneys belonging to the Chickasaw Nation 
and its enrolled members, and then decided (and 
wrongly as we contend) that they should be bestowed 
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upon persons who were not enrolled members; and it 
was, likewise, done. 

All of this, says the court in the Creek case, was 
in violation, not only of treaties and laws, but of the 
5th Amendment to the Constitution of the United 
States; and that the United States was not only liable 
for the value of the property, at the time of the taking, 
but that interest from the time of the taking should 
also be allowed, so as to make up "just compensation," 
within the meaning of the 5th Amendment. 

We shall briefly refer to, and comment upon, the 
cited and supporting cases; and it is respectfully sub-
mitted that they conclusively support our contentions, 
in the instant case, that the allowance of interest fol-
lows the allowance of principal sums of moneys which 
have been appropriated and confiscated by the United 
States and bestowed upon others who have no right to 
receive the same, in violation of the Constitution of the 
United States; and that Section 177 of the Judicial 
Code had no application, where the facts are as they 
were in the Creek case (and other cited cases) and as 
have been proven in the instant case. 

The Supreme Court in the Creek case, first cites 
the case of Jacobs v. United States (290 U. S., 13). 

The petitioners owned lands which were partially 
taken by the construction of a dam, by the United 
States. 
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The District Court gave judgment for the value of 
the lands so taken, with interest from the date of tak-
ing, as "just compensation," under the Fifth Amend-
ment to the Constitution of the United States. 

Upon appeal, the Circuit Court of Appeals held 
that interest was not recoverable. 

The Supreme Court of the United States granted 
certiorari, reversed the Circuit Court of Appeals, and 
held: 

The only question before us is as to the item 
of interest. The government contemplated the 
flowage of the lands, that damage would result 
therefrom, and that compensation would be pay-
able. A servitude was c r e a t e d by reason of inter-
mittent overflows which impaired the use of the 
lands for agricultural purposes. 45 F. (2d) page 
37; 63 F. (2d) page 327. There was thus a partial 
taking of the lands for which the government was 
bound to make just compensation under the Fifth 
Amendment * * * The Circuit Court of Appeals, 
distinguishing the present suits from condemna-
tion proceedings instituted by the government, 
held that the suits were founded upon an implied 
contract, and hence that interest could not be al-
lowed, citing United States v. North American 
Transportation & Trading Co., 253 U. S. 330, 40 
S. Ct. 518, 64 L. Ed. 935. 

This ruling cannot be sustained. The suits 
were based on the right to recover just compensa-
tion for property taken by the United States for 
public use in the exercise of its power of eminent 
domain. That right was guaranteed by the Consti-
tution. The fact that condemnation proceedings 
were not instituted and that the right was asserted 
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in suits by the owners did not change the essential 
nature of the claim. The form of the remedy did 
not qualify the right. It rested upon the Fifth 
Amendment. Statutory recognition was not neces-
sary. A promise to pay was not necessary. Such 
a promise was implied because of the duty to pay 
imposed by the amendment. The suits were thus 
founded upon the Constitution of the United 
States. 28 USC. Par. 41 (20), 28 USCA, Par. 41 
(20). 

The amount recoverable was just compensa-
tion, not inadequate compensation. The concept of 
just compensation is comprehensive, and includes 
all elements, "and no specific command to include 
interest is necessary when interest or its equiva-
lent is a part of such compensationThe owner 
is not limited to the value of the property at the 
time of the taking; "he is entitled to such addition 
as will produce the full equivalent of that value 
paid contemporaneously with the takingInter-
est at a proper rate, " i s a good measure by which 
to ascertain the amount so to be added." Seaboard 
Air Line R. Co. v. United States, 261 U. S. 299, 
306, 43 S. Ct. 354, 356, 67 L. Ed. 664. That suit 
was brought by the owner under section 10 of the 
Lever Act (40 Stat. 279), which, in authorizing 
the President to requisition property for public 
use and to pay just compensation, said nothing as 
to interest. But the Court held that the right to 
just compensation could not be taken away by 
statute or be qualified by the omission of a pro-
vision for interest where such an allowance was 
appropriate in order to make the compensation 
adequate. See, also, United States v. Rogers, 255 
U. S. 163, 169, 41 S. Ct. 281. 65 L. Ed. 566. 

The principle w a s restated in Phelps v. 
United States, 274 U. S. 341, 47 S. Ct. 611, 71 L. 
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Ed. 1083. There the suit was brought in the Court 
of Claims (61 Ct. CI. 1044), and that court gave 
judgment for the value of the property as it was 
found to be at the time of the requisition. Plain-
tiffs insisted that they were entitled to an addi-
tional amount to produce the equivalent of the 
value of the property "paid contemporaneously," 
and that, for this purpose, interest as a reason-
able measure should be allowed. This Court sus-
tained the claim. The Court held that judgment in 
1926 for the value of the use of the property in 
1918 or 1919, without more, was not sufficient to 
constitute just compensation, that the claim was 
not for "interest" within the meaning of section 
177 of the Judicial Code (28 USCA Par. 284), and 
that that provision did not preclude the recovery 
of the additional amount asked. To the same ef-
fect are Brooks - Scanlon Corporation v. United 
States, 265 U. S. 106, 123, 44 S. Ct. 471, 68 L. ed. 
934; Liggett & Myers Tobacco Co. v. United States, 
274 U. S. 215, 47 S. Ct. 581, 71 L. ed. 1006. 

The case of United States v. North American 
Transp. & Trad. Co., supra, cannot be regarded as 
establishing a different rule for the instant case. 
See Seaboard Air Line R. Co. v. United States, 
supra, page 305 of 261 U. S., 43 S. Ct. 354, 67 L. 
Ed. 664; Phelps v. United States, supra, pages 
343, 344 or 274 U. S., 47 S. Ct. 611, 71 L. Ed. 1083. 
The North American case rested upon its special 
facts. There the original taking was tortious, and 
created no liability on the part of the government. 
Subsequent action was held to create a liability 
which rested upon an implied contract. The court 
said that the suit was not founded upon the Fifth 
Amendment. 253 U. S., pages 334, 335, 40 S. Ct. 
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518, 64 L. Ed. 935. Suits brought to enforce the 
constitutional right to just compensation are ffov 
erned by the later decisions which are directly in" 
point. J 

The case of Phelps v. United States (274 U S 
341), is cited, with approval, in the preceding case of 
Jacobs v. United States. 

^ Plaintiff's property was taken for public use, and 
' just compensation" was demanded, including an al 
lowance of interest " f rom the date of the use to the 
time of payment" as a part of the " jus t compensa-
tion ' to which he was entitled. 

The court held : 

(th7e7 Pont i f f ) contended t h a t there 
should be added such sums as will produce the 
equivalent of the value of the use of the leased 
property paid contemporaneously, and that inter-
est at a reasonable rate from the date of the use 
to the time of payment is a good measure of the 
amount to be added in order to make just com-
pensation. 

* * * * * * # 

Section 177 (of the Judicial Code, Comp St 
paragraph 1168) provides that no interest shall 
be allowed on any claim up to the time of the ren-
dition of judgment unless upon a contract ex-
pressly stipulating for its payment. Under the 
tifth Amendment plaintiffs were entitled to just 
compensation, and, within the meaning of section 
145, the claim is one founded on the Constitution. 
Moreover, it has long been established that where 
pursuant to an act of Congress, private property 
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is taken for public use by officers or agents of the 
United States, the government is under an implied 
obligation to make just compensation. That im-
plication being consistent with the Constitutional 
duty of the government as well as with common 
justice, the owner's claim is one arising out of im-
plied contract. 

(Citing many authorities). 
* * * * * * # 

Plaintiff's property was taken before its 
value was ascertained or paid. Judgment in 1926 
for the value of the use of the property in 1918 
and 1919, without more, is not sufficient to consti-
tute just compensation. Section 177 does not pro-
hibit the inclusion of the additional amount for 
which petitioner contends. It is not a claim for in-
terest within the purpose or intention of that sec-
tionActs of Congress are to be construed and 
applied in harmony with and not to thwart the 
purpose of the Constitution. The government's 
obligation is to put the owners in as good position 
pecuniarily as if the use of their property had not 
been taken. They are entitled to have the f u l l 
equivalent of the value of such use at the time of 
the taking paid contemporaneously with the tak-
ing. As such payment has not been made, peti-
tioner is entitled to the additional amount claimed. 

(Citing many authorities). 

The next case which the court cites, with approval 
in the Creek case, is that of United States v Rogers 
(255 U. S., 163). 

Certain lands were condemned by the United 
States, in New Mexico, for reclamation purposes. 
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The value of such lands was duly fixed and 
awarded in July, 1917. 

The owners moved for a supplemental award for 
interest, calculated from April 19, 1912 (the time of 
the taking, by flooding). 

The trial court sustained the motion and made the 
supplemental order. This judgment was sustained, 
upon appeal by the United States, by the Circuit Court 
of Appeals. 

The case came to the Supreme Court of the United 
States by writ of error; and the Supreme Court held: 

It appears that the allowance of interest was 
from the time of the actual taking of the land to 
the time deposit was made in payment for the 
same. 

* * * * * * * 

As we are reviewing the judgment of the 
Circuit Court of Appeals, the assignments of er-
ror in that court are the ones open here, and it is 
evident from what we have said that the question 
in substance comes to this: Was there error in 
awarding the owners interest on the value of their 
lands appropriated from the time of actual taking 
of the same until compensation was madef 

* * * * * * * 

Having taken the lands of the defendants in 
error, it was the duty of the government to make 
just compensation as of the time when the owners 
were deprived of their property. Monongahela 
Nav. Co. v. United States, 148 U. S. 312, 341 13 
Sup. Ct. 622, 37 L. Ed. 463. 
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The last case cited and relied upon by the Su-
preme Court, in the Creek case, is that of Seaboard Air 
Line Ry. v. United States (261 U. S., 299). 

The plaintiff owned a small tract of land in 
Charleston, South Carolina, which the United States 
took and used for additional storage facilities for the 
army. 

The owners sued, in the United States District 
Court, for "just compensation." Judgment was ren-
dered for $6,000, with interest from May 23, 1919, the 
date of the taking. 

Upon appeal, the judgment was reversed by the 
United States Circuit court of Appeals, and a new trial 
was awarded, "unless the owner files a remittitur 
abating all interest.'' 

The case came to the Supreme Court of the 
United States upon writ of error; and that court held: 

Did the District Court err in allowing inter-
est on the amount of the verdict? 

(1) The rule is that, in the absence of a stip-
ulation to pay interest or a statute allowing it, 
none can be recovered against the United States 
upon unpaid accounts or claims. 

(Citing United States v. Rogers, 255 U. S. 
163, and many other authorities). 

(2) Section 10 of the Lever Act authorizes 
the taking of property for the public use on pay-
ment of just compensation. There is no provision 
in respect of interest. Just compensation is pro-
vided for by the Constitution and the right to it 
cannot be taken away by statute. Its ascertain-
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ment is a judicial function. Monongahela Naviga-
tion Co. v. United States, 148 U. S., 312, 327, 13 
Sup. Ct. 622m, 37 L. Ed., 463. 

(3) The condensation to which the owner is 
entitled is the full and perfect equivalent of the 
property taken. Monongahela Navigation Co. v. 
United States, 148 U. S., 312, 327, 13 Sup. Ct. 622, 
37 L. Ed. 463. It rests on equitable principles and 
it means substantially that the owner shall be put 
in as good position pecuniarily as he would have 
been if his property had not been taken. United 
States v. Rogers, et al. (C. C. A. Eighth Circuit), 
257 Fed. 397, 400, 168 C. C. A. 437. He is entitled 
to the damages inflicted by the taking. Northern 
Pacific Railway Co. v. North American Telegraph 
Co. (C. C. A. Eighth Circuit), 230 Fed. 347, 352, 
144 C. C. A. 489, L. R. A. 1916E, 572, and cases 
there cited. 

^ -X* -Jf- -Jfc ^ ^ 

"Having taken the lands of the defendants in 
error, it was the duty of the government to make 
just compensation as of the time when the owners 
were deprived of their property"—citing Monon-
gahela Navigation Co. v. United States, 148 U. S., 
341, 13 Sup. Ct. 622, 37 L. Ed. 463. 

It is obvious that the owner's right to just 
compensation cannot be made to depend upon 
state statutory provisions. The Constitution safe-
guards the right and section 10 of the Lever Act 
directs payment. The rule above referred to, that 
in the absence of agreement to pay or statute al-
lowing it the United States will not be held liable 
for interest on unpaid accounts and claims, does 
not apply here. The requirement that " just com-
pensation" shall be paid is comprehensive and in-
cludes all elements and no specific command to 
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include interest is necessary when interest or its 
equivalent is a part of such compensation. Where 
the United States condemns and takes possession 
of land before ascertaining or paying compensa-
tion, the owner is not limited to the value of the 
property at the time of the taking; he is entitled 
to such addition as will produce the full equivalent 
of the value paid contemporaneously with the tak-
ing. Interest at a proper rate is a good measure 
by which to ascertain the amount so to be added. 
The legal rate of interest, as established by the 
South Carolina statute was applied in this case. 
This was a "palpably fair and reasonable method 
of performing the indispensable condition to the 
exercise of the right of eminent domain, namely, 
of making 'just compensation' for the land as it 
stands, at the time of the taking." United States 
v. Sargent (C. C. A. Eighth Circuit), 162 Fed. 81, 
84, 89, C. C. A. 81. 

The addition of interest allowed by the Dis-
trict Court is necessary in order that the owner 
shall not suffer loss and shall have " just compen-
sation" to which he is entitled. 

In the Creek case (and in all of the above cited and 
quoted cases which the court cited and relied upon, and 
which we rely upon, in the instant case) the United 
States sought to answer the contentions of the com-
plainants, in those cases, by citing and relying upon 
the case of United States v. North American Transpor-
tation and Trading Co. (253 U. S., 330). 

It is made plain, in those cases, that an entirely 
different state of facts existed in the North American 
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case; and it is made plain why the law, as declared, in 
that case, is not applicable. 

The facts, in the North American case were, 
briefly, as follows: 

The plaintiffs owned a valid mining claim upon 
public lands in Alaska; in 1900, an army officer, in 
preparation for the erection of a fort, demanded that 
plaintiffs vacate, which they did, not being able to re-
sist the demand for possession; the taking was accom-
panied with a general statement, by the army officer, 
that compensation would be made, at a later time; 
eight years later, formal action was taken by the Sec-
retary of War, appropriating the property; in 1906, 
suit was filed in the Court of Claims for $100,000.00 as 
the value of the property, and for $7,500.00 for its an-
nual use and occupancy; judgment was rendered for 
$23,800.00 for the value of the property, but judgment 
for its me and occupancy was refused; and both par-
ties appealed. 

The judgment of the Court of Claims was af-
firmed; and the decision of the Supreme Court was 
upon four grounds: 

First, The original taking of the property, at the time 
of the taking (physical possession having been 
taken by an army officer, several years before any 
formal steps were taken for its appropriation) 
was tortious, and such tortious taking created no 
liability upon the part of the United States, at the 
time; 

Second, The formal appropriation of the property 
(preceded by the promise of the army officers, at 
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the time of the original taking), amounted to an 
implied contract for compensation; 

Third, The implied contract amounted to "a contract" 
and " a claim," within the meaning of Section 177 
of the Judicial Code; and that, therefore, it was 
applicable; 

Fourth, There was never any demand (in the petition 
or otherwise) for interest upon the value of the 
property taken, at the time of the taking, as a part 
of "just compensation," within the meaning of 
the 5th Amendment to the Constitution; but only 
a demand for the annual use and occupancy of the 
property. 

Upon these grounds, the case was decided. 
It was held to be "a claim" upon "a contract," 

within the meaning of Section 177 of the Judicial Code; 
and, being held to be such, was measured and weighed 
by that law, which provided that " n o interest shall be 
allowed on any claim * * # unless upon a contract ex-
pressly stipulating for the payment of interest." 

Not so in the Creek case and the other cited and 
quoted cases. 

Not so in the instant case. 
All were (and the instant case is) for redress 

(amounting to "just compensation") for the violation 
of rights guaranteed by the 5th Amendment to the 
Constitution; and, in no one of them, was there " a 
claim" based upon "a contract," within the meaning 
of Section 177 of the Judicial Code. 
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In neither the Creek case (nor in any one of the 
other cases) were there any issues of fact. There are 
no issues of fact in the instant case. 

In all of these cases, private property was taken, 
by the United States, in violation of the 5th Amend-
ment to the Constitution; and the sole and only issue, 
in any one of them, was as to what constituted " just 
compensation." There was, in no one of them (as in 
the North American case) any element of "a claim" 
upon "a contract" (express or implied), within the 
meaning of Section 177 of the Judicial Code, and no is-
sues that would warrant such a classification. 

In all of the cited and quoted cases (including the 
Creek case, and all the other cases therein cited and 
relied upon), it is so definitely and specifically held; 
and, at the same time the law, as declared in the North 
American case, is definitely and specifically held to be 
inapplicable. 

Thus, in the Creek case (as well as in all the other 
cited and quoted cases), private property was taken by 
the United States. 

The right to "just compensation" exists in the 
Fifth Amendment to the Constitution of the United 
States. 

The method by which the right might be enforced 
was provided in the various acts of Congress under 
which the suits were instituted. 

So it was, in the instant case. 
The moneys of the plaintiff, the Chickasaw Nation 

(being owned by the Chickasaw Nation and its enrolled 
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members, just as the properties involved in the other 
cases were owned) were taken by the United States. 

Its right to "just compensation" (by having such 
moneys returned and replaced to its credit, in the 
Treasury of the United States), exists in the same 
Amendment to the Constitution. 

The method by which this right might be enforced 
was provided in the Jurisdictional Act of Congress of 
June 7, 1924, authorizing and governing the instant 
case. 

It has been held (in the Creek case and in all the 
other cited and quoted cases) that the "just compen-
sation," to which the Fifth Amendment to the Consti-
tution refers, includes interest, at a reasonable rate, 
from the time of the taking to the time of payment; and 
that Section 177 of the Judicial Code, relating to in-
terest, has no application to such a state of facts as 
arose in the Creek case (and the other cited and quoted 
cases); and it is respectfully contended that the law, as 
declared in such cases, upon the question of the right 
of the plaintiff herein to have interest allowed upon 
such principal sums of money as may be recovered, is 
decisive, upon the subject of interest, of the instant 
case. 
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(b) It is contended that Section 177 of the Judi-
cial Code is not applicable to the instant case; but if it 
•is applicable, interest is allowable, under its terms (and 
under the law and the proven facts), upon such princi-
pal sums of money as may be recovered. 

Section 177, Judicial Code, is as follows: 

No interest shall be allowed on any claim up 
to the time of the rendition of judgment by the 
Court of Claims, unless upon a contract expressly 
stipulating for the payment of interest. * * * 

The plaintiff, the Chickasaw Nation, is seeking to 
have certain definite and specific sums of money (which 
were illegally expended, from time to time, and at 
times and upon dates which are definitely and specif-
ically fixed by the proof appearing in the printed Rec-
ord) returned and replaced to its credit, in the Treas-
ury of the United States. 

Such moneys were on deposit in the Treasury of 
the United States, to the credit of the Chickasaw Na-
tion, at the time of the taking. These moneys were 
made up of two kinds: (a) "Trust Funds" or "In-
vested Funds"; and (b) other moneys, arising from 
coal and asphalt royalties and the proceeds of the sales 
of ' ' surplus'' or unallotted lands and other tribal prop-
erties. 

That such is the fact, is shown by Section 10, the 
Act of Congress of April 26, 1906 (34 Stat., 137), 
authorizing the Secretary of the Interior to assume 
control and direction of tribal schools, and to expend 
tribal moneys therefor, as follows: 
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* * * and he is hereby authorized and directed 
to set aside a sufficient amount of any funds, in-
vested or otherwise, in the Treasury of the United 
States, belonging to said Tribes, including the 
royalties on coal and asphalt in the Choctaw and 
Chickasaw Nations, to defray all the necessary ex-
penses of said schools, using, however, only such 
portion of said funds of each tribe as may be req-
uisite for the schools of that tribe * * * 

These moneys (both "Trust Funds" or "Invested 
Funds" and other moneys) were all engaged in draw-
ing interest and producing income for the Chickasaw 
Nation, at the time they were illegally taken and used, 
under definite and specific acts of Congress so provid-
ing ; and it is, therefore, contended that, if Section 177 
of the Judicial Code be held to be applicable to the in-
stant case, its terms and requirements have been com-
plied with, in that there was an existing "contract ex-
pressly stipulating for the payment of interest." 

This "contract," as required by Section 177 of the 
Judicial Code (which must exist if interest be allow-
able), arises out of the acts of Congress, relating to the 
investment of such moneys, the production of income 
and the payment of such income to the Chickasaw Na-
tion, the owner of such moneys. 

The following are the acts of Congress which show 
that the "Trust Funds" or "Invested Funds" of the 
Chickasaw Nation (which arose out of former treaties 
and laws, prior to allotment and the sale of tribal 
properties, under the Treaties of 1898 and 1902, and 
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(a large part of which, as we contend, were illegally 
taken and used) were included in the two classifica-
tions, to which the above quoted acts of Congress re-
fer; and all such moneys were engaged in drawing in-
terest, and producing income, for the Chickasaw Na-
tion, at the time they were so taken and used. 

We have endeavored to make plain our contention 
that the instant suit is not "a claim," within the mean-
ing of Section 177 of the Judicial Code wherein it is 
provided that interest may not be allowed "unless 
upon a contract expressly stipulating for the payment 
of interest." 

The instant suit is for the return and replacement 
of definite and specific sums of money, illegally taken 
and used at definite and specific times, in violation of 
treaties and laws and in violation of the Constitution 
of the United States; and that, therefore, Section 177 
of the Judicial Code is inapplicable. 

That contention has been fully discussed under 
paragraph (a) of this subdivision of the Argument 
herein. 

If it be held that the instant suit is " a claim," 
within the meaning of Section 177 of the Judicial Code 
relating to interest, can it be said that the solemn acts 
of Congress, above quoted, do not constitute the "con-
tract expressly stipulating for the payment of interest? 

As to the "invested" funds (referred to in the Act 
of April 26,1906), Section 2096 of the Revised Statutes 
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of the United States, provided that all such moneys be 
invested, and not "at a lower rate of interest than 5 
per centum per annum"; and the Act of Congress of 
April 1, 1880, provided that such "invested" funds as 
m a y be turned into money, by the payment of securi-
ties, should be deposited in the Treasury of the United 
States "in lieu of investments," and that the United 
States "shall pay interest semi-annually," and "at the 
rate per annum stipulated by treaties or prescribed by 
law"; and that "such payments shall be made, in the 
usual manner, as each may become due, without further 
appropriation by Congress." 

As to the other moneys (referred to in the Act of 
April 26, 1906, as " o r otherwise"; meaning the mon-
eys arising from coal and asphalt royalties and the 
sales of townsites, unallotted lands and other tribal 
properties), the Act of Congress of March 3, 1911, pro-
vided that they shall be deposited in banks of the State 
of Oklahoma; that such banks shall pay such interest 
as the Secretary of the Interior shall require; and that 
the income accruing on such funds may be used for the 
expenses of per capita payments. 

Out of these two classifications came all of the 
moneys of the Chickasaw Nation which are involved in 
the instant suit; and these are the laws which bear 
upon the subject of interest and income. 

It is respectfully submitted that it has been shown 
that such moneys were all engaged in the drawing of 
interest and the production of income, at the time they 



280 

were taken and used; and that, if it be held that Sec-
tion 177 of the Judicial Code has any application to the 
instant suit, all of its requirements (wherein it is pro-
vided that judgments for interest may be rendered 
only "unless upon a contract expressly stipulating for 
the payment of interest"), have been complied with, 
by contracts of the most solemn and binding character 
(by the voluntary passage of Acts of Congress, in the 
administration of the property and affairs of the help-
less and dependent wards of the United States); and 
that, in the instant case, the plaintiff, the Chickasaw 
Nation, should be allowed interest, at a reasonable 
rate, upon such principal sums of money as it may re-
cover. 
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I V . 

C O N C L U S I O N . 

This concludes our presentation of the fa<^ and 
the law, in the instant case. 

The facts (as we contend) show a chain of events 
that are fantastic and, perhaps, unparalleled in the 
history of the administration, by the United States, of 
Indian property and affairs. The acts complained of 
can be accounted for, partly, by the natural and human 
inclinations of subordinate administrative officers to 
accept the limited and restricted powers and authority 
conferred upon them, and then to extend and expand 
the same, according to their own ideas and notions. An-
other explanation may be that they came to the conclu-
sion that, because they were acting in the name of the 
great government of the United States (and dealing 
with the property and affairs of Indian tribes) the 
plenary power of the government had come to be re-
garded as all embracing and far reaching; that there 
were no limitations or restrictions to the exercise of 
this so-called plenary power, insofar as Indian tribal 
property and affairs were concerned; and that, there-
fore, their acts would never be called into question. 

The law (as we contend), in the matter of the ad-
ministration and confiscation of Indian tribal property 
has been set out; and the soundness of the conclusions 
relied upon are supported by the unanimous decisions 
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of the Supreme Court of the United States and other 
courts. It is believed that there can be differences of 
opinion between the attorneys for the plaintiff, the 
Chickasaw Nation, and the attorneys for the defend-
ant, the United States, as to the meaning' of the voices 
of the courts upon the questions of law arising in the 
instant case. 

It is a matter of history that many wrongs have 
been done (not only in Indian property and affairs, but 
in other matters) in the name of the United States. In 
dealing with the vast and complex questions and prob-
lems which are constantly arising, and taking into con-
sideration the human elements which enter into such 
transactions, it could not be otherwise. 

However, t h e government, in t h e aggregate, 
stands for everything that is fair and just and right; 
and it is also a matter of history that, when it is made 
plain that wrongs have been done in its name, such 
wrongs are righted, and relief is afforded. 

Such, exactly, is the history of the events to which 
the instant case relates. 

The wrongs complained of extended throughout a 
period of more than a quarter of a century. The In-
dians were helpless, and almost hopeless; but, finally, 
when they were able to convince Congress that their 
complaints were worthy of investigation and adjudica-
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tion, by a court created for that very purpose, means 
for relief were promptly granted, by the passage of the 
Jurisdictional Act of June 7, 1924. 

It is respectfully submitted that the plaintiff, the 
Chickasaw Nation, is entitled to the relief prayed for, 
in the instant case. 

W I L L I A M H . F U L L E R , 

and 
MELVIN CORNISH, 

Special Attorneys, 
The Chickasaw Nation of Indians. 


