No. K.-376

IN THE

UNITED STATES COURT OF CLAIMS
THE CHICKASAW NATION, COMPLAINANT,
VS.
THE UNITED STATES OF AMERICA,
DEFENDANT.

AMENDED PETITION.

Filed September 19,1936.
(Original Petition filed August 29, 1929.)

Comes now the Chickasaw Nation, the complainant herein, and for its c a u s e of action against the
United States of America, respectfully represents to
the court:
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I.

III.

The Chickasaw Nation, the complainant herein, is
the Chickasaw Indian Nation or Tribe of Indians, mentioned in the Act of Congress approved June 7, 1924
(43 Stat., 537), the first paragraph of which act is as
follows:

Under Article I and III of the treaty of 1837 (11
Stat., 573) the Chickasaw Nation, for a valuable consideration, purchased a common interest in the lands
of the Choctaw Nation; and since the date of s u c h
treaty, the western lands of the Choctaw and Chickasaw Nations have been held and owned in common.

4 'That

jurisdiction be, and is hereby, conferred upon the Court of Claims, notwithstanding the lapse of time or the statutes of limitation,
to hear, examine and adjudicate and render judgment in any and all legal and equitable claims arising under or growing out of any treaty or agreement between the United States and the Choctaw
and Chickasaw Indian Nations or Tribes, or either of them, or arising under or growing out of
any Act of Congress in relation to Indian affairs
which said Choctaw a n d Chickasaw Nations or
Tribes may have against the United States, which
claims have not heretofore been determined and
adjudicated on their merits by the Court of Claims
or the Supreme Court of the United States;"
and by the later Acts of Congress of May 19, 1926 and
February 19, 1929, amending the same.

IV.
Under Article I of the treaty of 1855, the title to,
and ownership of, the Choctaw and Chickasaw Nations
in and to such lands, was guaranteed and defined, as
follows:
4 'And

pursuant to an Act of Congress, approved May 28, 1830, the United States do hereby forever secure and guarantee the lands embraced within the said limits to the members of
the Choctaw and Chickasaw Tribes, their heirs
and successors, to be held in common; so that each
and every member of either tribe shall have an
equal, undivided interest in the whole: Provided,
however, no part thereof shall ever be sold without
the consent of both tribes; * * * "

II.

V.

The lands of the Choctaw and Chickasaw Nations
were acquired and owned under treaties or agreements
with the United States as follows:

All moneys resulting from the sale of tribal lands
and properties of the Choctaws and Chickasaws, so
held and owned, has always been paid to the Choctaw
and Chickasaw Nations, by the United States, under
all treaties and laws, in the proportions of threefourths to the Choctaw Nation and one-fourth to the
Chickasaw Nation.
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VI.

The treaties or agreements of June 28, 1898 (30
Stat., 495), known as the "Atoka Agreement", and of
July 1, 1902 (32 Stat., 641), known as the "Supplementary Agreement", provided for the preparation
and approval of final citizenship rolls of the Chickasaw
Nation, the allotment of lands, the sale of town sites,
the sale of all other tribal property and the distribution, per capita, of all moneys resulting from s u c h
sales; and these treaties or agreements were entered
into between the United States and the Chickasaw Nation in pursuance of the general policies of the United
States, as expressed in the Act of Congress approved
March 3, 1893 (27 Stat., 612) as follows:
'' Sec. 16. The President shall nominate and,
by and with the advice and consent of the Senate,
shall appoint three commissioners to enter into negotiations with the Cherokee Nation, the Choctaw
Nation, the Chickasaw Nation, the Muscogee (or
Creek) Nation; the Seminole Nation, for the purpose of the extinguishment of the national or tribal title to any lands within that Territory now held
by any and all of such nations or tribes, either by
cession of the same or some part thereof to the
United States, or by the allotment or division of
the same in severalty among the Indians of such
nations or tribes, respectively, as may be entitled
to the same, or by such other methods as may be
agreed u p o n between the several nations and
tribes aforesaid, or each of them, with the United
States, with a view of such an adjustment, upon
the basis of justice and equity, as may, with the
consent of such nations or tribes of Indians, so far
as may be necessary, be requisite and suitable to

enable the ultimate creation of a State or States
of the Union which shall embrace the land within
said Indian Territory.''
VII.
It was necessary that final citizenship rolls of the
Chickasaw Nation be made and approved before the allotment of lands and the distribution of moneys could
be made. Full and final authority, for that purpose, was
conferred upon the Commission to the Five Civilized
Tribes and the Secretary of the Interior by those provisions of the "Supplementary Agreement" (Act of
Congress approved July 1, 1902, 32 Stat., 641) as follows :
"27. The rolls of the Choctaw and Chickasaw
citizens and Choctaw and Chickasaw Freedmen
shall be made by the Commission to the Five Civilized Tribes, in strict compliance with the Act of
Congress approved June 28, 1898 (30 Stat., 495),
and the Act of Congress approved May 31, 1900
(31 Stat., 221), except as herein otherwise provided: * * * "
"28. The names of all persons living on the
date of the final ratification of this agreement entitled to be enrolled as provided in Section 27 hereof shall be placed upon the rolls made by said Commission ; and no child born thereafter to a citizen
or Freedman and no person intermarried thereafter to a citizen shall be entitled to enrollment or
to participate in the distribution of the tribal property of the Choctaws and Chickasaws."
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"30. For the purpose of expediting the enrollment of the Choctaw and Chickasaw citizens
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and Choctaw and Chickasaw Freedmen, the said
Commission shall, from time to time, and as early
as practicable, forward to the Secretary of the Interior lists upon which shall be placed the names
of those persons found by the Commission to be
entitled to enrollment. The lists thus prepared,
when approved by the Secretary of the Interior,
shall constitute a part and parcel of the final rolls
of citizens of the Choctaw and Chickasaw Tribes
and of Choctaw and Chickasaw Freedmen, upon
which allotment of land and distribution of other
tribal property shall be made as herein provided.
Lists shall be made up and forwarded when contests of whatever character shall have been determined, and when there shall have been submitted
to and approved by the Secretary of the Interior
lists embracing names of all those lawfully entitled to enrollment, the rolls shall be deemed complete * *
^

^

^

''35. No person whose name does not appear
upon the rolls prepared as herein provided shall
be entitled to in any manner participate in the distribution of the common property of the Choctaw
and Chickasaw Tribes, and those whose names appear thereon shall participate in the manner set
forth in this agreement: * * * "
VIII.
Later, by Act of Congress approved April 26,1906
(34 Stat., 137) it was provided:
"Sec. 2. That for ninety days after approval
hereof applications shall be received for enrollment of children who were minors living March
fourth, nineteen hundred and six, whose parents

have been enrolled as members of the Choctaw,
Chickasaw, Cherokee, or Creek Tribes, or have applications for enrollment pending at the approval
hereof. * * * "
"Provided. That the rolls of the tribes affected by this act shall be fully completed on or before the fourth day of March, nineteen hundred
and seven, and the Secretary of the Interior shall
have no jurisdiction to approve the enrollment of
any person after said date: * * * "
IX.
Prior to the passage of the Act of Congress of April 26, 1906 (34 Stat., 137), the Chickasaw Nation had
retained the control and direction of its tribal schools;
and all necessary expenses for the operation of such
schools were paid out of moneys in the treasury of the
Chickasaw Nation, arising from the collection of tribal
taxes and other revenues, and out of moneys apportioned, by the United States to the Chickasaw Nation,
and paid into such tribal treasury.
X.
By Section 10 of the said Act of Congress of April
26, 1906, the Secretary of the Interior was authorized
and directed to assume the control and direction of the
tribal schools of the Chickasaw Nation, and to expend
tribal moneys therefor, under the limitations and restrictions contained in said Act, as follows:
"Sec. 10. That the Secretary of the Interior
is hereby authorized and directed to assume control and direction of the schools in the Choctaw,
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Chickasaw, Cherokee, Creek, and Seminole Tribes,
with the lands and all school property pertaining
thereto, March fifth, nineteen hundred and six, and
to conduct such schools under rules and regulations to be prescribed by him, retaining tribal educational officers, subject to dismissal by the Secretary of the Interior, and the present system so
far as practicable, until such time as a public-school
system shall have been established under Territorial or State government, and proper provision
made thereunder for the education of the Indian
children of said tribes, and he is hereby authorized and directed to set aside a sufficient amount
of any funds, invested or otherwise, in the Treasury of the United States, belonging to said Tribes,
including the royalties on coal and asphalt in the
Choctaw and Chickasaw Nations, to defray all the
necessary expenses of said schools, using, however, only such portion of said funds of each tribe
as may be requisite for the schools of that tribe,
not exceeding in any one year for the respective
tribes the amount expended for the scholastic year
ending June thirtieth, nineteen hundred and five;
and he is further authorized and directed to use
the remainder, if any, of the funds appropriated
by Act of Congress approved March third, nineteen hundred and five, 'for t h e maintenance,
strengthening, and enlarging of the tribal schools
of the Cherokee, Creek, Choctaw, Chickasaw, and
Seminole Nations', unexpended M a r c h fourth,
nineteen hundred and six, including such fees as
have accrued or may hereafter accrue under the
Act of Congress approved February nineteenth,
nineteen hundred and three, Statutes at Large, volume thirty-two, page eight hundred and forty-one,
which fees are hereby appropriated, in continuing
such schools as may have been established, and in

establishing such new schools as he may direct,
and any of the tribal funds so set aside remaining
unexpended when a public school system under a
future State or Territorial government has been
established, shall be distributed per capita among
the citizens of the nations, in the same manner as
other funds;"
and no later legislation was ever passed by Congress,
amending or altering the limitations and restrictions
contained in said Act of Congress of April 26,1906, authorizing the Secretary of the Interior to expend tribal
moneys for tribal schools.
XI.
It was provided that the Secretary of the Interior
should retain the control and direction of the tribal
schools of the Chickasaw Nation, only, under a temporary system, and only during the transition period
extending from the termination of the tribal government to the organization of a pubic school system by
the approaching Territorial or State Government, and
only until the members of the Chickasaw Nation should
be required to pay taxes for the support of common
schools, as evidenced by t h e following provisions of
treaties and laws:
Choctaw-Chickasaw "Atoka Agreement", Act of
Congress of June 28, 1898 (30 Stat., 495).
' ' That whenever the members of the Choctaw
and Chickasaw tribes shall be required to pay taxes
for the support of schools, then the fund arising
from such royalties shall be disposed of for the
equal benefit of their members (freedmen excepted) in such manner as the tribes may direct."
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Act of Congress of April 26, 1906 (34 Stat., 137).

XIII.

"That the Secretary of the Interior is hereby authorized and directed to assume control and
directions of the schools in the # * * Chickasaw,
* * * Tribe * * * and to conduct such schools * * *
until such time as a public school system shall have
been established under Territorial or State government * * * and any of the tribal funds so set
aside remaining unexpended when a public school
system under a future State or Territorial government has been established, shall be distributed
per capita among the citizens of the nations, in
the same manner as other funds."

Such illegal expenditures of moneys belonging to
the Chickasaw Nation and its enrolled members began
with the admission of such non-enrolled persons to the
tribal schools of the Chickasaw Nation, and continued
throughout the following years, as shown by the proof
herein; and the purposes for which such moneys were
illegally expended, the amount so expended, and the
exact dates and the total of such expenditures, will
be shown by the proof herein, as set out in the printed
Record, entitled "Evidence for Defendant"; and it is
for the recovery of such moneys, with interest thereon,
that the instant suit has been filed, under the Jurisdictional Act of Congress of June 7, 1924, referred to
in paragraph I of this petition.

XII.
Notwithstanding the plain provisions of treaties
and laws limiting the right to share, in any manner
whatsoever, in the division and distribution of tribal
lands and moneys, only, to those persons whose names
appear upon the final and approved citizenship rolls,
and providing that, after March 4, 1907, the Secretary
of the Interior should have no jurisdiction to entertain the application of any person for enrollment, the
defendant, the United States, has illegally expended
large sums of moneys belonging to the Chickasaw Nation and its enrolled members, for the use and benefit
of persons whose names do not appear upon the final
approved citizenship rolls of the Chickasaw Nation and
who had no legal right to receive such moneys; and all
of such acts of the United States, in so expending such
moneys, have been in violation of treaties and laws,
and in violation of the 5th Amendment to the Constitution of the United States.

XIV.
The official representatives of the Chickasaw Nation have, from time to time, protested to the proper
officials of the United States against such illegal and
unauthorized use of s u c h moneys belonging to the
Chickasaw Nation, but their protests have been disregarded ; and the Jurisdictional Act of June 7, 1924, affords the Chickasaw Nation an opportunity, for the
first time, to have a judicial determination of its right
to reimbursement for such moneys so illegally expended.
XV.
In paragraph X I I of the original petition filed
herein (filed August 29, 1929), the plaintiff the Chicka-
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saw Nation, prayed that an order be made and entered,
requiring the proper officers of the defendant, t h e
United States, to prepare and file herein, a statement
or report, showing exactly or approximately what sums
of money belonging to the Chickasaw Nation, had been
expended for the use and benefit of persons w h o s e
names do not appear upon the final and approved citizenship rolls of the Chickasaw Nation.
Upon being furnished copies of such original petition (and upon the request of the Special Attorneys
for the Chickasaw Nation) reports which the petition
called for were prepared by the Secretary of the Interior and under his direction, and duly transmitted to
the Attorney General of the United States; and all of
such reports, together with all correspondence and data
bearing upon the subject, have been printed and filed
herein (as "Evidence for Defendant") and the same
constitute the "printed Record" herein, running from
pages 11 to 73, inclusive, and the facts bearing upon
the issues of fact, in the case, as proven by such
"printed Record", are accepted by the plaintiff, the
Chickasaw Nation, upon which its contentions, as to
the illegality of the expenditures complained of, are
based.
Such "printed Record" shows that there was expended (in amounts and at times therein set out), for
the use and benefit of persons whose names do not appear upon the final approved citizenship rolls of the
Chickasaw Nation (in the operation of Carter Academy, formerly Bloomfield Seminary; a n d the seven
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Contract schools therein named) the total sum of $788,421.70.
It is also shown that, for certain periods, in the
operation of such schools, for which quarterly or
monthly reports were missing, there was expended, for
the same purpose, the approximate sum of $2832.32;
that, for the year 1916-17, (during which no pupils were
admitted, but for which year moneys were expended, in
preparation for the year 1917-18 and succeeding years)
there was expended the sum of $11,126.05; that, for the
same purpose, there was expended (in the original purchase of the Hargrove College property, for the organization of Bloomfield Seminary), the sum of $13,378.20; and that, for the same purpose, there was expended (for the construction and equipment of dormitories at Murray State School of Agriculture) the sum
of $36,248.98.
These various sums aggregate the total sum of
$63,585.25; and, (since such moneys were expended for
the same purposes as the above mentioned total sum
of $788,421.70 was expended) it is contended that they
were, likewise, illegally expended and are recoverable.

lOd

10e

Wherefore, the plaintiff, the Chickasaw Nation
prays that it may have judgment against the defendant, the United States of America, for the total sum of
$852,007.25, with interest at the rate of 5% per annum,
from the date such various sums were expended, (as
shown by the proof herein); and for all other and further relief to which the court may find it entitled.
WILLIAM H .
MELVEN

FULLER,

CORNISH,

Special Attorneys for the
Chickasaw Nation.

VERIFICATION.
State of Oklahoma, County of Pittsburg, ss.
Melven Cornish, being duly sworn, on oath, states
that he is the Melven Cornish to whom has been assigned (with the approval of the Commissioner of Indian Affairs and the Secretary of the Interior) a onehalf interest in the contract entered into between Douglas H. Johnston, Governor of the Chickasaw Nation
and William H. Fuller, dated October 20, 1925, (and
approved by the Commissioner of Indian Affairs on
January 5,1926, and by the Secretary of the Interior on
January 12, 1926), under the Act of Congress of June
7, 1924; and is authorized to, and does, make this verification.
That he has read the foregoing petition and knows
the contents thereof, and that the statements therein
contained are based upon the treaties and statutes referred to in said petition and upon information obtained from the records in the office of the Secretary of
the Interior and his subordinate officers, and are true
and correct, as affiant verily believes.
MELVEN

CORNISH.

Subscribed and sworn to before me this 29 day of
August, 1936.
MARGARET

MASTERS,

(Seal)
Notary Public.
My commission expires May 20, 1937.

