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I . 

STATEMENT OF THE CLAIM. 

(1) 

JURISDICTION. 

(a) Jurisdictional Resolution. 

The instant proceeding arises under, and is au-
thorized and governed by, a Resolution of the Senate 
of the United States, as follows: 

71st Congress * 
3d Session S. RES. 478 

I N T H E S E N A T E OE T H E U N I T E D STATES. 
February 17 (Calendar day, February 26), 1931 
Mr. Thomas of Oklahoma submitted the following 
resolution; which was considered and agreed to. 

RESOLUTION 
Resolved, That the claim of the Choctaw and 

Chickasaw Nations of Indians for compensation 
from the United States for the remainder of their 
4'leased district" lands acquired by the United 
States under article 3 of the treaty of 1866 (14 
Stat. L. 769), not including the Cheyenne and 
Arapahoe lands for which compensation was made 
to the Choctaw and Chickasaw Nations by the Act 
of Congress approved March 3, 1891 (26 Stat, L. 
989), be, and the same is, hereby referred to the 
Court of Claims in accordance with the provisions 
of section 151 of the Judicial Code (U. S. C., sec. 
257; 44 Stat, 898); and the said court is authorized 
and directed, notwithstanding the lapse of time 
or the statutes of limitation and irrespective of 
any former adjudication upon title and ownership, 
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or release, to inquire into the claim of the said 
Indian nations for just compensation for said 
lands and to report the amount which in fairness 
and justice and under all the facts and circum-
stances the United States should pay to the Choc? 
taw and Chickasaw Nations of Indians, as fair 
compensation for said lands, and to report its find-
ings of fact and conclusions to the Congress, tak-
ing into consideration the circumstances and con-
ditions under which said lands were acquired and 
the purposes for which they were used and the 
final disposition thereof. 

(b) Pending Senate Bill. 
At the time of the passage of the Jurisdictional 

Resolution, as above set out, there was pending, in the 
Senate of the United States, a Bill, providing for the 
payment, to the Choctaw and Chickasaw Tribes of 
Indians, the net proceeds arising from the sales of the 
"remainder of their 'Leased District' lands", as 
follows: 

71st Congress 
2d Session S. 3163 

I N T H E S E N A T E OF T H E U N I T E D S T A T E S . 
January 6 (calendar day, January 17), 1930 

Mr. Pine introduced the following bill; which was 
read twice and referred to the Committee on 
Indian Affairs: 

A BILL 
For the relief of the Choctaw and Chickasaw 

Tribes of Indians of Oklahoma, and for other 
purposes. 
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Be it enacted by the Senate and House of Rep-

resentatives of the United States of America, in 
Congress assembled, That the Secretary of the 
Interior be, and hereby is, authorized and directed 
to certify to the Secretary of the Treasury, an 
account of the proceeds derived from the sale of 
the territory in Oklahoma, known as the Leased 
District, including the territory known as Greer 
County, and excluding what was formerly the 
Cheyenne and Arapahoe Reservation, deducting 
therefrom the cost of survey and sale and for 
allotments of Indians therein at the rate of $1.25 
per acre, and there is hereby authorized to be ap-
propriated the amount so certified to the Secre-
tary of the Treasury for the purpose of placing 
the same to the credit of the Choctaw and Chicka-
saw Tribes of Indians of Oklahoma, upon the 
books of the Treasury, the balance shown by said 
account, to be disbursed in accordance with 
existing law. 

( c ) Applicable Section of Judicial Code. 

The authority for the passage of the Jurisdiction-
al Resolution, under which the instant proceeding has 
been filed, is contained in Section 151 of the Judicial 
Code of the United States (Section 257, Title 28, Ju-
dicial Code and Judiciary, "The Code of Laws of the 
United States of America", Volume 44, Part 1, United 
States Statutes at Large, 69th Congress, 898), as fol-
lows: 

Whenever any bill, except for a pension, is 
pending in either House of Congress providing 
for the payment of a claim against the United 
States, legal or equitable, or for a grant, gift, or 
bounty to any person, the House in which such bill 
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is pending may, for the investigation and deter-
mination of facts, refer the same to the Court of 
Claims, which shall proceed with the same in ac-
cordance with such rules as it may adopt and re-
port to such House the facts in the case and the 
amount, where the same can be liquidated, includ-
ing any facts bearing upon the question whether 
there lias been delay or laches in presenting such 
claim or applying for such grant, gift, or bounty, 
and any facts bearing upon the question whether 
the bar of any statute of limitation should be re-
moved or which shall be claimed to excuse the 
claimant for not having resorted to any establish-
ed legal remedy, together with such conclusions as 
shall be sufficient to inform Congress of the nature 
and character of the demand, either as a claim, 
legal or equitable, or as a gratuity against the 
United States, and the amount, if any, legally or 
equitably due from the United States to the claim-
ant. If it shall appear to the satisfaction of the 
court upon the facts established, that under exist-
ing laws or the provisions of this chapter, the sub-
ject matter of the bill is such that it has jurisdic-
tion to render judgment or decree thereon, it shall 
proceed to do so, giving to either party such fur-
ther opportunity for hearing as in its judgment 
justice shall require, and it shall report its pro-
ceedings therein to the House of Congress by 
which the same was referred to said court. 

It is thought that any further, or more extended, 
discussion, at this time, of the power and authority of 
the Senate of the United States to pass the Jurisdic-
tional Resolution which authorizes and governs the in-
stant proceeding, or of the jurisdiction of this Honor-
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able Court to entertain the same, under such Juris-
dictional Resolution, would not be in order, since all 
questions relating thereto have heretofore been passed 
upon by the court in refusing to grant the " Defend-
ant's Motion to Dismiss". 

All questions raised by such motion were fully 
argued, both orally and by printed briefs; and we shall 
now present the contentions of the plaintiff Indians, 
upon their merits, in the instant proceeding, as contem-
plated by the Jurisdictional Resolution, above set out, 
upon the assumption that no questions now exist, or 
will hereinafter arise, relating to jurisdiction. 

(d) The "Wichita Case" not R E S A D J U D I C A T A , as to 
the "Leased District" lands, in the instant pro 
ceeding. 

We deem it important, in this preliminary state-
ment of 

" * * * the claim of the Choctaw and Chickasaw Na-
tions of Indians for compensation from the United 
States for the remainder of their 'Leased Dis-
trict' lands * * * " 

to say that nothing contained in any part of this Brief 
(nor in any part of the Jurisdictional Resolution au-
thorizing and governing the instant proceeding) can be 
said to approach the slightest semblance of a conten-
tion that the plaintiff Indians now have any title to, or 
ownership of, the lands under consideration. 

All questions of title and ownership were settled, 
adversely to the plaintiff Indians, in the well known 
case of "The Choctaw and Chickasaw Nations vs. The 

United States cmd the Wichita and Affiliated Bands of 
Indians(179 U. S , 494-552). 

That case arose under the Jurisdictional Act of 
Congress of March 2,1895 (28 Stat., 876), ratifying the 
Wichita Agreement of 1891, proposing to set aside in-
dividual allotments to those Indians, out of the Wichita 
Reservation (a part of the '4Leased District"), and to 
open and dispose of the balance of such lands as public 
lands of the United States. 

When it was proposed, prior to that time, to set 
aside individual allotments to the Cheyenne and Arap-
ahoe Indians out of the Cheyenne and Arapahoe Reser-
vation (which was also a part of the "Leased Dis-
trict"), and to dispose of the balance of such lands as 
public lands of the United States, the Choctaws and 
Chickasaws protested, asserting that they had not 
vested absolute title to such lands in the United States, 
by Article 3 of the Treaty of 1866; and prayed for pay-
ment to them of fair and just compensation therefor. 
This prayer was granted; and, by the Act of Congress 
of March 3, 1891 (26 Stat., 989), they were paid the 
sum of $2,991,450, as compensation for such lands. 

So, a few years later, when the Wichita Reserva-
tion came to be opened, the Choctaws and Chickasaws 
again protested, and prayed that they be paid fair and 
just compensation for such lands. 

This prayer was refused; but, as above shown, a 
test case was provided, and the decisions of the United 
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States Court of Claims and the Supreme Court of the 
United States resulted. 

The decision of the Court of Claims was rendered 
on January 9, 1899 (34 Ct. Cls., 17-168); and the final 
decision of the Supreme Court on December 10, 1900 
(179 U. S. 494-552). 

(The decisions of the two courts will be freely 
quoted, and frequently referred to, in this Brief, in 
presenting the contentions of the plaintiff Indians in 
the instant proceeding; and, for brevity and conven-
ience, they will be referred to as the "Wichita Case", 
with appropriate references to volumes and pages.) 

The decision of the Court of Claims sustained the 
contentions of the plaintiff Indians, and held that the 
"Leased District" lands had been ceded in trust, to 
the United States, for certain definite and specific pur-
poses, under Article 3 of the Treaty of 1866. 

This decision was reversed by the Supreme Court; 
that court holding that title and ownership had passed 
to the United States, absolutely and without limitation; 
and that it was without power and authority, under the 
Jurisdictional Act, to inquire into any questions of 
fairness and justice; and that, if injustice was done, 
the Congress, alone, had the power and authority to 
provide means of relief. 

It will be seen, therefore, in the beginning (and 
by an examination of the terms and provisions of the 
Jurisdictional Resolution authorizing the instant pro-
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ceeding), that the sole cmd only question herein arising, 
or that can possibly arise, is as to whether the plaintiff 
Indians have received fair and just compensation for 
the "remainder of their 'Leased District' lands". 

The decision of the Supreme Court of the United 
States speaks for itself; and we are well aware that the 
issue of title and ownership no longer exists. 

The Jurisdictional Resolution, authorizing the in-
stant proceedings, also speaks for itself; and the issues 
herein are limited and defined by the language therein 
contained, which can neither be misunderstood nor mis-
construed. 

It provides that 
a* * * the said court (the Court of Claims) is au-

thorized and directed, notwithstanding the lapse 
of time or the statutes of limitations and irrespec-
tive of any former adjudication upon title and 
ownership, or release, to inquire into the claim of 
said Indian Nations for just compensation for said 
lands * * * ; (Italics ours.) 

that it shall 
u* * * r e p 0 r t the amount which, in fairness and 

justice and under all the facts and circumstances 
the United States should pay to the Choctaw and 
Chickasaw Nations of Indians as fair compensa-
tion for said lands * * * " ; (Italics ours.) 

and that it shall 
" * * # report its findings of fact and conclusions to 

the Congress, taking into consideration the cir-
cumstances and conditions under which said' lands 
were acquired and the purposes for which they 
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were used and the final disposition thereof(Ital-
ics onrs.) 

It will not, therefore, avail counsel for the United 
States to fall into the error committed by President 
Hoover, in his disapproval of the Jurisdictional Act 
of Congress of 1931 (which will be referred to, in more 
detail, later on in this Brief), and assert that the in-
stant proceeding is an attempt to violate the doctrine 
of Res Ad judicata, and to again raise questions and 
issues already disposed of and closed. 

The plaintiff Indians claim that they have never 
received fair and just compensation " f o r the remain-
der of their 'Leased District' lands". The Jurisdic-
tional Resolution authorizes the presentation of that 
claim, "irrespective of any former adjudication upon 
title and ownership * * * and we shall, as best we 
can, endeavor to present the claim of the plaintiff In-
dians, upon its merits, and as limited and defined by 
the Jurisdictnonal Resolution authorizing and govern-
ing the instant proceeding. 

(2) 

THE LANDS UNDER CONSIDERATION. 
(a) Acreage and Geographcal Location. 

The total area and acreage of the lands, in the 
west, of the Choctaw and Chickasaw Indians (acquired 
by the exchange of a part of their lands in the State of 
Mississippi) comprised in excess of 25,000,000 acres. 

Their eastern boundary was the western boundary 
of the Territory of Arkansas, and their western boun-
dary was a north and south line running from the 
source of the Canadian River to the source of the Red 
River. Their northern boundary was the Canadian 
River, and their southern boundary was the Red River. 

The original "Leased District" lands of the Choc-
taw and Chickasaw Indians (leased to the United 
States under the Treaty of 1855, and ceded to the Unit-
ed States under the Treaty of 1866), comprised some 
7,713,239 acres; and this whole area appears upon the 
following map as "Tract 3 " , "Tract 4 " , "Tract 5 " , 
and "Tract 6 " ; and are bounded by the 98th and 100th 
degrees of west longitude, on the east and west, and by 
the Canadian and Red Rivers on the north and south. 

The "remainder of their (the Choctaw and Chick-
asaw Indians) 'Leased District' lands", to which the 
instant proceeding relates, comprises some 5,224,346 
acres, being all of the original "Leased District", less 
that part of such lands which are included in the so-
called ' ' Cheyenne and Arapahoe Reservation " , ( " Tract 
5" , on the Map), for which the plaintiff Indians have 
received compensation, at the rate of $1.25 per acre, 
under the Act of Congress of March 3, 1891 (26 Stat. 
989). 
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(b ) Map of all Lands Originally Owned by Choctaws 

and Chichasaws. 

For the information and use of the court, there is 
set out, immediately below, a Map, showing all of the 
lands in the west, originally owned by the Choctaw and 
Chickasaw Indians, acquired, u n d e r the various 
Treaties (which will be set out and referred to, later 
on in this Brief); and also showing the relation of each 
Tract to every other Tract, and the relation of each 
Tract to the whole area. 

This Map is taken from the Opinion of the United 
States Court of Claims in the "Wichita Case" (34 Ct. 
Cls., 17-168), with the insertion therein of the exact 
acreage of each Tract, as shown in Senate Report 652, 
71st Congress, 2nd Session. 

The Map referred to, together with the official no-
tations thereon relating to each Tract, is as follows: 
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(3) 

T H E C L A I M . 

(a ) "Memorandum" Report by the United States. 

The United States has, itself, made a very correct 
statement of the claim of the plaintiff Indians for fair 
and just compensation " f o r the remainder of their 
'Leased District' lands". 

We refer to the "Memorandum for the Secre-
tary", prepared by the Commissioner of Indian Af-
fairs on April 11, 1930, and transmitted by the Secre-
tary of the Interior on May 2, 1930, to the Chairman of 
the Senate Committee on Indian Affairs, for the infor-
mation and use of the United States Senate, just prior 
to the passage of the Jurisdictional Resolution in the 
instant proceeding; and which has been filed by the 
United States, and made a part of the Record in the 
instant proceeding. 

The paragraphs of such "Memorandum", direct-
ly bearing upon the issues in the instant proceeding, 
are as follows: 

Reference is made herein to S. 3165, entitled " A 
Bill conferring jurisdiction upon the Court of 
Claims to hear, consider, and report upon a claim 
of the Choctaw and Chickasaw Indian Nations or 
Tribes for fair and just compensation for the re-
mainder of the Leased District lands'', and to the 
request of Hon. Lynn J. Frazier, Chairman of the 
Committee on Indian Affairs, United States Sen-
ate, for your opinion thereon for the benefit of 
the committee. 

The purpose of S. 3165 is to authorize and direct 
the United States Court of Claims to hear and 
consider a claim of the Choctaw and Chickasaw 
Indian Nations or Tribes that they have never re-
ceived fair and just compensation for the remain-
der of their "Leased District Lands acquired by 
the United States under the treaty of 1866" (14 
Stat. L., 769), "and to report its findings to Con-
gress, notwithstanding the lapse of time or the 
statutes of limitation and irrespective of any for-
mer adjudication upon title and ownership, as to 
what amount, in fairness and justice, the United 
States should pay the Choctaws and Chickasaws 
for said lands, taking into consideration the cir-
cumstances and conditions under which they were 
acquired, the purposes for which they were used, 
and the final disposition thereof." The bill con-
tains an admission to the effect that it appears 
"that said claim is well founded". 
Senate Bill 3165, to which the two preceding par-

agraphs of the "Memorandum" refer, is the measure 
passed by the Congress in 1931, and which was disap-
proved by President Hoover on February 18, 1931, 
upon the ground that to permit the institution of a suit, 
as provided in that measure, would be a violation of 
the doctrine of Res Adjudicata; that is, that issues 
theretofore settled, would, thereby, be reopened. This 
measure, together with the veto message of President 
Hoover, will be more fully discussed in the A R G U M E N T 

which shall follow. 
The "Memorandum" continues: 

By article 9 of the treaty of June 22, 1855, of 
the United States with the Choctaw Nation (11 



Stat. L., 611-613), the Choctaws quitclaimed and 
relinquished to the United States all their right, 
title and interest in and to any and all lands west 
of the 100th degree of west longitude; and the 
Choctaws and Chickasaws leased to the United 
States "all that portion of their common territory 
west of the ninety-eighth degree of west longitude'' 
for the '1 permanent settlement", by the United 
States, of the Wichita and other Indians thereon. 

. B y article 10 of said treaty of 1855, it was pro-
vided that " In consideration of the foregoing re-
linquishment and lease", the United States would 
pay to the Choctaws the sum of $600,000 and to the 
Chickasaws the sum of $200,000. 

The Choctaw and Chickasaw country between 
the 98th and 100th degree of west longitude, and 
leased by the above-mentioned treaty of 1855 to 
the United States, is that which came to be com-
monly known and described as the "Leased Dis-
trict" and aggregated approximately 7,713,239 
acres. 

By article 3 of the treaty of April 28, 1866, of 
the United States with the Choctaw and Chicka-
saw Indian Nations (14 Stat, L., 769), the Choc-
taws and Chickasaws, in consideration of the sum 
of $300,000, ceded to the United States "the terri-
tory west of the 98° west longitude, known as the 
leased district". Said article 3 further provided 
that the $300,000 should be invested and held by 
the United States, at an interest of not less than 
5%, in trust for the Choctaw and Chickasaw Na-
tions until said Indian nations, by appropriate 
legislation, gave to all persons of African descent 
who were formerly slaves of the Choctaws and 
-Chickasaws, and residing as of a certain date in 
said Indian nations, all the rights, privileges and 
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immunities, including the right of suffrage, of cit-
izens of said nations, except in the annuities, 
moneys and public domain of 8 a i d n a t i o n s ec_ 
lively, and also provided f 0 * a 40-acre allotment 
of land to be made to each of said freedmen and 
their descendants. It Was father provided that, 
if, withm a limited time, the Choctaw and Chicka-
saw Nations adopted their freedmen as citizens of 
S a i d T ^nnnrn f c>r t h e m " indicated, 
then the $300,000 less a certain sum to be used in 
payment to such freedmen a* m i g h t r e m o v e f r o m 
the Choctaw and Chickasaw Nations, would be 
paid to said Choctaw and Chickasaw Nations in 
the proportion of h r e e ^ t o ^ ^ N a 

tion and one-fourth to the Chickasaw Nation. It 
was further provided, however, that, should the 
Choctaw and Chickasaw Nations fail, within a cer-
tain time, to give citizenship t o the former freed-
m ennnn ^ ^ »Üotment of land, the 
$300,000 should cease to be held in trust for the 
Choctaw and Chickasaw Nations and should be 
held for the use and benefit 0 f such freedmen as 
the United States should remove from said Choc-
taw and Chickasaw country, the United States 
agreeing to remove, within a certain limited time, 
an said freedmen as might })e willing- to remove 
from said Indian country. 

T h e 1 C h ; ± I f ( 1 Chickasaw Nations contend 
that the $300,000 consideration W a s not for the 
cession of the Leased District to the United States 
but was to be paid said India n nations as a con-
sideration for the granting of 40 acres of land and 
of citizenship to the freedmen. The Choctaw Na-
tion granted to its freedmen citizenship rights and 
the right to 40-acre allotment^ 0f land. The Chick-
asaw Nation declined or failed to confer on its 
freedmen any citizenship o r fülotment rights. 
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In the matter of the payments to the Choctaw 

and Chickasaw Nations out of the $300,000 and in-
terest, reference is herein made to the statement 
appearing in the opinion of January 9, 1899, of 
the United States Court of Claims in the case of 
the Choctaw and Chickasaw Nations vs. The Unit-
ed States, et al. (34 Ct. Cls., 17-117,118). 

A part of the Leased District was granted by 
the Government to the Cheyenne and Arapahoe 
Indians and, by act of March 3, 1891 (26 Stat. L., 
989-1025), an appropriation of $2,991,450 was 
made by Congress to pay the Choctaw and Chicka-
saw Nations for that part of the Leased District 
granted to the Cheyenne and Arapahoe Indians, 
the area involved being approximately 2,488,293 
acres. The Wichita and affiliated bands of Indians 
were settled upon another portion of the Leased 
District. Relative thereto, reference is herein 
made to the act of March 2, 1855 (28 Stat. L., 876-
895). 

The Choctaw and Chickasaw Nations claim that, 
with the exception of the lands occupied by the 
Cheyenne and Arapahoe Indians, they have re-
ceived no compensation for the cession of the 
Leased District. Said portion of the Leased Dis-
trict for which the Choctaw and Chickasaw Na-
tions claim they have received no compensation 
contains approximately 5,224,346 acres. 

The "Memorandum" then discusses the provi-
sions of the Treaty of 1855, and the consideration paid 
for the quitclaim and relinquishment of lands west of 
the one hundred degree of west longitude, and for the 
lease of the "Leased District" lands; and it also dis-

cusses, somewhat in detail, the history and final outcome 
of the "Wichita Case", showing what was finally held 
by the Supreme Court of the United States, as to title 
to and ownership of, the "Leased District" lands. It is 
not deemed necessary to set out those portions of the 
"Memorandum", as those phases of the instant pro-
ceeding are fully discussed in other portions of this 
Brief. 

Finally, in summing up the issues arising in the 
instant proceeding, the report concludes: 

As hereinbefore stated, the above-mentioned de-
cision of December 10,1900, of the Supreme Court 
in the case of the Choctaw and Chickasaw Nations 
vs. The United States, et al. (179 U. S. 291), bars 
said Indian nations from any legal claim to fur-
ther compensation for the land within the Leased 
District ceded to the United States by the treaty 
of 1866. As stated by the Supreme Court, if wrong 
was done the Indians by the treaty of 1866 and 
they were not fairly dealt with in the matter of 
the cession of the Leased District, the wrong done 
or unfair dealing is a matter for reparation by 
Congress. 

The area of the "remainder of the 'Leased Dis-
trict' lands", to which the instant proceeding relates, 
is the combined acreage of "Tract 3 " , "Tract 4 " , 
"Tract 5" , and "Tract 6" , (appearing upon the "Map 
of All Lands Originally Owned by Choctaws and Chick-
asaws"), less "Tract 5" , (the Cheyenne and Arapa-
hoe Reservation lands), for which the plaintiff Indians 
have already received compensation, under the Act of 
Congress of March 3, 1891 (26 Stat., 989). 
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(b) The Jurisdictional Act of Congress, in the 

"Wichita Case", wis not broad enough to permit 
the courts to grant relief "upon the ground of 
mere justice and fairness", as in the instant pro-
ceeding. 

In support of the contention of the plaintiff In-
dians that the United States Court of Claims and the 
Supreme Court of the United States were without 
power, under the Jurisdictional Act of Congress in the 
"Wichita Case", to consider and pass upon any issue 
except that of title and ownership of the "Leased Dis-
trict" lands, such Jurisdictional Act, and the language 
of the Supreme Court construing the same, will be set 
out. 

Jurisdiction was conferred upon the United States 
Court of Claims (with right of appeal to the Supreme 
Court of the United States), in the Act of Congress of 
March 2, 1895 (28 Stat., 876), ratifying the Wichita 
Agreement of June 4, 1891, as follows: 

That the Choctaw and Chickasaw Nations claim 
to have some right, title and interest in and to the 
lands ceded by the foregoing agreement, which 
claim is controverted by the United States, juris-
diction be and is hereby conferred upon the Court 
of Claims to hear and determine the said claim of 
the Choctaws and Chickasaws, and to render judg-
ment thereon, it being the intention of this act to 
allow said Court of Claims jurisdiction, so that 
the rights, legal and equitable, of the_ United 
States and the Choctaw and Chickasaw Nations 
and the Wichita and Affiliated Bands of Indians in 
the premises, shall be fully considered and deter-
mined, and to try and determine all questions that 

may arise on behalf of either party in the hearing 
of said claim, # * * and either of the parties to said 
action shall have the right of appeal to the Su-
preme Court of the United States. * * * 
It was further provided 

'1 That nothing in this act shall be accepted or con-
strued as a confession that the United States ad-
mit that the Choctaw and Chickasaw Nations have 
any claim to or interest in said lands or any part 
thereof." 
This language was included for the evident pur-

pose of meeting any later contention, upon the part of 
the Choctaws and Chickasaws, that, by the recognition 
of their claim for fair and just compensation for the 
lands of the Cheyenne and Arapahoe Reservation (a 
part of the same "Leased District" lands) and the 
payment of them, therefor, of the sum of $2,991,450 
(Act of Congress of March 3, 1891, 26 Stat., 989), the 
precedent, thus established, might have a powerful 
bearing upon the issues in the "Wichita Case", then 
arising. 

It might be argued that the language of the Juris-
dictional Act was broad enough to permit the consid-
eration and determination of the rights upon the par-
ties "upon the ground of mere justice and fairness", 
as in the instant case, since it is provided that all rights, 
"legal and equitable, * * * shall be fully considered 
and determined, and to try and determine all questions 
that may arise on behalf of either party in the hearing 
of said claim"; but the Supreme Court, definitely and 
specifically, held otherwise, as will be shown. 



28 
The Court of Claims, in its Opinion in the "Wich-

ita Case", most sweepingly sustained the contentions 
of the Choctaws and Chickasaws, evidently construing 
the Jurisdictional Act to grant the power to consider 
and pass upon questions of justice and fairness. It 
held that, in the use of the word "cede", in Article 3 
of the Treaty of 1866, the understanding of the Indians 
(as reflected by the Preliminary and "Unsigned" 
Treaty of Fort Smith, and the negotiations leading up 
to the same), governed in the construction of the 
Treaty of 1866; and that, under the Treaty of 1866, 
the "Leased District" lands were not ceded, absolutely 
and unconditionally, but were ceded in trust, to the 
United States, for the definite and specific purpose of 
locating Indians thereon, and that such lands did not 
become public lands of the United States; and that Ar-
ticle 3 of the Treaty of 1866, cedmg such lands, was in-
tended to enlarge the scope of Article 9 of the Treaty 
of 1855 (leasing such lands for the purpose of locating 
certain Indians thereon, and excluding their use for 
certain other Indians who were objectionable to the 
Choctaws and Chickasaws), by providing that, there-
after (that is, after the Treaty of 1866 was entered in-
to), the United States might locate, upon such lands 
any Indians which it might desire to locate thereon. 

Be this as it may be, the Supreme Court of the 
United States reversed the Court of Claims. It held 
that title to, and ownership of the "Leased District" 
lands, passed to the United States, absolutely and un-
conditionally, under the Treaty of 1866, irrespective of 
any understanding among the parties, as to the mean-
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ing of its provisions, and irrespective of the adequacy 
or inadequacy of the consideration, and irrespective of 
any other issues of fairness or justice as to the consid-
eration agreed to be paid for the ceded lands, or other-
wise ; and that, under the Jurisdictional Act, the courts 
were without power and authority to hold otherwise. 

The language of the Supreme Court, bearing upon 
the limitations and restrictions of the Jurisdictional 
Act, in the "Wichita Case", and holding that the sole 
and only issue, in that case, was as to title and owner-
ship of the "Leased District" lands, is as follows (179 
U. S,, 494-552): 

Pursuant to the above act (the Jurisdictional 
Act in the "Wichita Case"), the present suit was 
brought in the Court of Claims by the Choctaw 
and Chickasaw Indians against the United States 
and the Wichita and Affiliated Bands of Indians. 

The decree of the Court of Claims recited that 
by the treaties between the United States and the 
Choctaw Nation and tribe of Indians, and between 
the United States and the Choctaw and Chickasaw 
Nations or tribes of Indians, the lands in dispute 
and other lands were acquired by the United States 
"in trust for the settlement of Indians thereon, 
and in trust for the benefit for said claimant In-
dians when the aforesaid trust shall cease. * * * " 

From this decree the United States, the Wichita 
and Affiliated Bands and the Choctaw and Chicka-
saw Nations severally appealed. 

The fundamental question to be determined on 
these appeals arises out of the treaty concluded 
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April 28, 1866 between the United States and the 
Choctaw and Chickasaw Nations (14 Stat., 769 ) 
* * * '/ 

The government insists that the cession was 
absolute and unaccompanied by any trust upon 
the termination or abandonment of which the In-
dians would be entitled either to the territory 
ceded or to the proceeds of its sale. 

The Choctaw and Chickasaw Nations deny such 
to be the effect of the treaty of 1866, and insist 
that the United States took the lands in trust to be 
used only for the settlement of Indians, and that 
on the abandonment of such trust the lands revert-
ed, or should be adjudged to have reverted, to the 
Choctaws and Chickasaws. 

* * * * * * * 

In the Jurisdictional Act of March 2, 1895 (28 
Stat., 876), Congress authorized suit to be brought 
in the Court of Claims, so that the rights, legal 
and equitable, of the United States and the Choc-
taw and Chickasaw Nations, and the Wichita and 
Affiliated Bands of Indians in the premises "shall 
be fully considered and determined, and to try and 
determine all questions that may arise on behalf 
of either party",—taking care, however, to add 
that nothing in the act "shall be accepted or con-
strued as a confession that the United States ad-
mit that the Choctaw and Chickasaw Nations have 
any claim or interest in said lands or any part 
thereof' 

* * * * * * * 

Congress did not intend, when passing the act 
under which this litigation was inaugurated, to 
invest the court of claims or this court with au-
thority to determine whether the United States 
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had in treaty with the Indians, violated the 
principles of fair dealing. (Italics ours.) 

m * * * * * * 
It is clear that the court of claims was without 

authority to determine the rights of the parties 
upon the ground of mere justice or fairness, much 
less under the guise of interpretation, to depart 
from the plain import of the words of the treaty. 
* * *. (Italics ours.) 
We think it is thus shown that the courts were 

without power, under the Jurisdictional A c t in the 
"Wichita Case", to grant the relief prayed for, in so 
far as it related to fairness and justice, and which is 
prayed for in the instant proceeding, under the Ju-
risdictional Resolution authorizing and governing the 
same. 

The sum total of what was finally decided, in the 
"Wichita Case", was that, under Article 3 of the 
Treaty of 1866, the Choctaws and Chickasaws parted 
with the title to, and the United States acquired the 
ownership of, the "Leased District" lands; and that 
the two courts, under the Jurisdictional Act, in that 
case, were without the power to consider any of the 
issues which exist in the instant proceeding. 

(c) The Decision of the Supreme Court of the United 
States, in the "Wichita Case", POINTED THE 
WAY for relief, as in the instant proceeding. 

We shall now endeavor to show that the Supreme 
Court of the United States, notwithstanding its rever-
sal of the Opinion of the United States Court of Claims, 
in the same case, and notwithstanding its holding as to 
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the title and ownership of the "Leased District" lands-
and further, notwithstanding its holding that, under 
the Jurisdictional Act, both it and the Court of Claims 
were without power and authority to grant relief to the 
Choctaws and Chickasaws "upon the ground of mere 
justice and fairnesspointed the way to the Congress, 
as the only branch of the United States Government 
having the power and authority to provide a means of 
relief, upon these considerations. 

We have already shown (and repeat, in this con-
nection), that the Court of Claims, in its Opinion in 
the "Wichita Case", sustained practically every con-
tention of the Choctaws and Chickasaws; and, in ad-
dition, gave a broad and liberal interpretation to the 
Jurisdictional Act, in that case. We do not deem it 
necessary, therefore, for present purposes, to set forth 
any part of that Opinion. 

The opinion of the Court of Claims was overruled 
by the Supreme Court; that court holding that the Ju-
risdictional Act permitted the consideration, only, of 
questions of title and ownership. 

Yet, notwithstanding that holding, the Supreme 
Court, very definitely and very specifically, made it 
plain that the Congress, only, had the power and au-
thority to provide for a proceeding in which the ques-
tions of fairness and justice, as to whether the plain-
tiff Indians had been overreached, or had, or had not, 
received fair and just compensation for their "Leased 
District" lands, might be considered and passed upon. 
That, suggestion of the highest court in the land lias 
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been followed; and the authorization, institution and 
rosecution of the instant proceeding has resulted. 

In approaching that phase of the ' ' Wichita Case' 
and after discussing, at some length, the rules of law 
(as laid down by the courts, in the leading cases cited), 
which shall govern the construction of Treaties be-
tween the United States and dependent Indian Nations, 
the Supreme Court says (in the "Wichita Case"), 179 
U. S., 494-552: 

But in no case has it been adjudged that the 
courts could by mere interpretation or in defer-
ence to its views as to what was right under all the 
circumstances, incorporate into an Indian treaty, 
something that was inconsistent with the clear 
import of its words. It has never been held that 
the obvious, palpable meaning of the words of an 
Indian treaty may be disregarded because, in the 
opinion of the court, the meaning may in a par-
ticular transaction work what it would regard as 
an injustice to the Indians. That would be an in-
trusion upon the domain committed by the Consti-
tution to the political department of the govern-
ment. Congress did not intend when passing the 
act under which this litigation was inaugurated, 
to invest the court of claims or this court with au-
thority to determine whether the United States 
had, in its treaty with the Indians, violated the 
principles of fair dealing. 

What was said in the Amiable Isabella, 6 Wheat. 
71, 72, 5 L. ed., 191, 208, is evidently applicable to 
treaties with Indians. Mr. Justice STORY, speak-
ing for the court, said: " I n the first place, this 
court does not possess any treaty making power. 
That power belongs by the Constitution to an-



other department of the government, and to alter 
amend or add to any treaty by inserting any 
clause, whether small or great, important or tri-
vial, would be on our part an usurpation of power 
and not an exercise of judicial functions. It would 
be to make, and not to construe, a treaty. Neither 
can this court supply a casus omissus in a treaty 
any more than in a law. We are to find out the in-
tentions of the parties by the just rules of inter-
pretation applied to the subject matter; and, hav-
ing found that, our duty is to follow it as far as 
it goes and to stop where it stops—whatever may 
be the imperfections or difficulties which it leaves 
behind.'' 

In the Jurisdictional Act of March 2, 1895, * * * 
Congress authorized suit to be brought in the court 
of claims, so that the rights, legal and equitable, of 
the United States and the Choctaw and Chickasaw 
Nations, and the Wichita, and Affiliated Bands of 
Indians in the premises "shall be fully considered 
and determined, and to try and determine all ques-
tions that may arise on behalf of either party"— 
taking care, however, to add that nothing in the 
act "shall be accepted or construed 

as a confes-
sion that the United States admit that the Choc-
taw and Chickasaw Nations have any claim to or 
interest in said lands or any part thereof". It is 
thus clear that the court of claims was without au-
thority to determine the rights of the parties upon 
the mere ground of justice or fairness, much less, 
under the guise of interpretation, to depart from 
the plain import of the words of the treaty. Its 
duty was to ascertain the intent of the parties ac-
cording to the established rules of interpretation 
of treaties. Those rules, it is true, permit the re-
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lations between the Indians and the United States 
to be taken into consideration. But if the words 
used in the treaty of 1866, reasonably interpreted, 
import beyond question an absolute, uncondition-
al cession' of the lands in question to the United 
States free from any trust, then the court cannot 

• amend the treaty or refuse to carry out the inten-
tion of the parties, as gathered from the words 
used merely because one party to it held the rela-
tion of inferior and was politically dependent upon 
the other, or because in the judgment of the court 
the Indians may have been overreached. To hold 
otherwise would be practically to recognize an au-
thority in the courts, not only to reform or correct 
treaties, but to determine questions of mere policy 
in the treatment of the Indians which it is the 
function alone of the legislative branch of the gov-
ernment to determine. 

It is said in the present case that the interpre-
i tation of the treaty in accordance with the views 

of the United States would put the government in 
the attitude of having acquired lands from the In-
dians at a price far below its real value. Even if 
this were true it would not authorize the court in 
determining the legal rights of the parties to pro-
ceed otherwise than according to the established 
principles of interpretation, and out of a suppos-
ed wrong to one party evolve a construction not 
consistent with the clear import of the words of 
the treaty. If the treaty of 1866, according to its 
tenor and obvious import, did injustice to the 
Choctaws and Chickasaws, the remedy is with the 
political department of the government. As there 
is no ground to contend in this case that the treaty, 
if interpreted according to the views of the gov-
ernment, was one beyond the power of the parties 
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to make, it is clear that even if the United States 
did not deal generously with the Choctaws and 
Chickasaws in respect of the lands in dispute—and 
we do not mean to say that there is any ground 
whatever f o r so contending—the wrong done must 
be repaired by Congress, and cannot be remedied 
by the courts without usurping authority that does 
not belong to them. (Italics ours.) 

* * * * * * * 

We may repeat, that if wrong was done to the 
Indians by the treaty of 1866, interpreted as we 
have indicated—and we are not to be understood 
as expressing the opinion that they were not under 
all the circumstances fairly dealt with—the wrong 
can be repaired by that branch of the government 
having full power over the subject. (Italics ours.) 

As heretofore stated, the Choctaws and Chicka-
saws have followed, as best they could, the course sug-
gested and outlined by the highest court in the land; 
and, after many weary years of effort, beset with ob-
stacles and difficulties that, at times, seemed to be well 
nigh insurmountable, Congress, in its wisdom, in 1931, 
passed the Jurisdictional Act, which was disapproved 
by President Hoover upon the ground that questions 
were raised which had been foreclosed and settled in 
the "Wichita Case", and, that the doctrine of Res Ad-
judicata applied to what was being attempted; and this 
was followed by the passage, by the Senate of the 
United States (by authority of Section 151 of the Ju-
dicial Code), of the Jurisdictional Resolution authoriz-
ing and governing the instant proceeding. 

(4) 
OFFICIAL RECORDS AND DOCUMENTS MAIN-

LY RELIED UPON. 
No case, we believe> has ever been presented to 

this court wherein ther^ i s available m o r e voluminous 
and complete historical d a t a . a n d it is confidently as-
serted that the same, if pr0perly presented, can be 
made entirely useful anc} sufficient in reaching a correct 
understanding of, and a f a i r a n d just final decision 
upon, the particular issUes arising in the instant pro-
ceeding. 

The problem that Confronts counsel for the plain-
tiff Indians is to select, o u t o f t h i s w e a l t h a n d a b u n_ 
dance of historical data, 0nly those parts of the same 
that shall directly bear Upon the particular issues 
herein arising; and that is exactly what we shall en-
deavor to do, in the h o ^ that we shall be of some as-
sistance to the court, and also, in the performance of 
our duties as the Speeial Attorneys for the plaintiff 
Indians. 

The official Records and Documents mainly relied 
upon, in support of the instant claim of the plaintiff 
Indians, for "compensation for the remainder of their 
'Leased District' lands'^ all of which are available 
(and excerpts from w^ichj together with comments 
thereon, will be set out, with appropriate references 
and citations, in the Argument which shall follow), 
comprise: 
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(a) Treaties of 1820, 1825, 1830, 1837 and 1855 

the Patent of 1842), between the United Stat 
and the Choctaws and Chickasaws, showing oril? 
nal title to, and ownership of, the "Leased TV 
trict" lands; and the Treaties of 1855 and 186fi~ 
between the same parties and relating to the samp' 
lands, showing the "circumstances and condi 
tions" under which such lands were leased, under 
the Treaty of 1855 and ceded, under the Treatv nt 
1866, to the United States. 7 f 

(b) Preliminary or "Unsigned" Treaty of F o r t 
Smith of 1865 (together with official Records of 
the negotiations preceding the same) showing the 
understanding of all the parties thereto (both the 
officials of the United States and the plaintiff In-
dians) as to the understanding of the meaning of 
the word "cede", as used in Article 3 of the Treatv 
of 1866. 7 

(c) Treaties of 1866 (with the Seminole, Creek and 
Cherokee Indians) relating to their western lands, 
showing that they were similarly situated, were 
acquired at the same time and f o r the same pur-
poses, and under the same "circumstances and 
conditions" as the "Leased District" lands of the 
Choctaws and Chickasaws were acquired, under 
the Treaty of 1866. 

(d) Laws of the United States appropriating moneys 
for the payment of compensation, to the Choc-
taws and Chickasaws, for the lands of the Chey-
enne and Arapahoe Reservation (a part of the 
"Leased District" lands); and also Laws of the 
United States appropriating moneys for the pay-
ment of additional compensation, to the Seminole, 
Creek and Cherokee Indians, for their western 
lands. 
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) Laws of the United States (ratifying the Treaty 

between the United States and the Wichita and 
Affiliated Bands of Indians), relating to the lands 
of the Wichita Reservation (also a part of the 
"Leased District" lands); and authorizing the in-
stitution of a test suit in the United States Court 
of Claims (with right of appeal to the Supreme 
Court of the United States), which resulted in the 
final Decision of the Supreme Court, in the "Wich-
ita Case", holding that the use of the word " cede" , 
in Article 3 of the Treaty of 1866, divested the 
Choctaws and Chickasaws of title to, and owner-
ship of, the "Leased District" lands; and, at the 
same time, holding that the Congress, alone, could 
afford relief from any wrong which may have been 
done, in the matter of fair and just compensation 
for such lands; and which holding of the Supreme 
Court has resulted in the instant proceeding. 

( f ) Executive Orders and Proclamations (together 
with Reports, Rulings and Holdings, as well as 
expressions of, and correspondence with, respon-
sible officials of the United States), showing that, 
for many years after the Treaty of 1866, the 
"Leased District" lands were held to be, and re-
garded as, Indian Country, and not as public lands 
of the United States, and supporting the conten-
tion of the plaintiff Indians as to the understand-
ing of all parties to the Treaty of 1866 (both the 
officials of the United States and the plaintiff In-
dians) as to the meaning and use of the word 
"cede", as the same may bear upon the issues, in 
the instant proceeding, of fair and just compensa-
tion for the lands under consideration. 

(g) Messages and Prayers of the Chief Executives of 
the Choctaw and Chickasaw Nations, together with 
Acts, Resolutions and Memorials of the General 
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Council of the Choctaw Nation and the Legisla 
ture of the Chickasaw Nation, urging that provi" 
sion be made for the payment of fair and just 
compensation " f o r the remainder of their 'Leased 
District' lands", in accordance with the holding 
of the Supreme Court in the "Wichita Case", that 
the Congress, alone, has the power and authority 
to grant relief. 

(h) Bills, Resolutions and other measures, to that end 
introduced and pressed for passage, in the Con-
gress of the United States, followed by the pas-
sage of the Jurisdictional Act of 1931, which was 
disapproved by President Hoover, upon the ground 
that, to grant relief, as therein provided, would 
be a violation of the doctrine of Res Ad judicata, 
which was followed by the passage of the Jurisdic-' 
tional Resolution, authorizing and governing the 
instant proceeding. 

(5) 
S U M M A R Y OF APPLICABLE HISTORICAL 

EVENTS IN THE RELATIONS BETWEEN 
THE UNITED STATES A N D THE CHOC-
TAWS AND CHICKASAWS. 

(a) Showing how the "Leased District" lands (and all 
other lands of the Choctaws and Chickasaws in the 
western country) were acquired and owned, under 
the Treaties of 1820, 1825, 1830, 1837 and 1855, 
and the Patent of 1842 (prior to the events out of 
which the instant claim arises). 
Prior to the removal of the plaintiff Indians to 

their lands in the western country (during that period 
of time between the years 1820 and 1842), the Choc-
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of the United States in the same "Wichita Case", 179 
U. S. 494-552), does, as we think, bear most heavily upon 
their claim, in the instant proceeding, that they have 
never received fair and just compensation for the lands 
under consideration. 

It has, also, always been contended by the plaintiff 
Indians that the "consideration" of $300,000, mention-
ed in Article 3 of the Treaty of 1866, was no considera-
tion whatever for the cession of the "Leased District" 
lands, but was for the sole and only purpose of forcing 
the Indians to make provision for their former slaves, 
growing out of the problems of the Civil War; and that 
the consideration of $800,000.00, mentioned in Article 
10 of the Treaty of 1855, had no relation to compensa-
tion for the cession of the "Leased District" lands, 
under the Treaty of 1866, but was paid (1) for the quit 
claim and relinquishment of lands west of the 100th 
degree west longitude, and (2) for the use of the 
"Leased District" lands, leased under Article 9 of that 
Treaty. The official Documents and Records bearing 
upon such contentions and records, together with our 
comments thereon, will be more fully set out m the 
Argument which shall follow. 

The sum total of their contention, therefore, is 
that they have never received any consideration or 
compensation for the "remainder of their 'Leased m 
trict' lands" under consideration in the instant p 
ceeding. 

So much for the Treaty of 1855 and 1866. 

24 

We now come to the later events bearing upon the 
instant claim. 

At about the same time the Choctaw-Chickasaw 
Treaty of 1866 was entered into, the United States en-
tered into like Treaties with the Seminole, Creek and 
Cherokee Indians, under which their western lands 
(that is, their unused and unoccupied land lying west 
of the lands occupied by those Nations, proper) were 
acquired. Such lands were similarly situated, were ac-
quired at the same time, under like treaties, f o r like 
purposes, f o r like nominal considerations, and under 
like "circumstances and conditions". 

Such treaties are as follows: 
Seminoles, March 21, 1866 (14 Stat., 755); 
Creeks, June 14, 1866 (14 Stat., 785); and 
Cherokees, July 19, 1866 (14 Stat., 799). 

Later, when it was proposed to open and dispose 
of such lands, as public lands of the United States, 
these Indians protested and prayed for additional com-
pensation therefor, based upon the fair and just value 
thereof; and their protests were heeded and their 
prayers granted. 

The following Acts of Congress, to that end, were 
passed; 

Act of Congress of March 2, 1889 (25 Stat., 
1004) appropriating $1,912,942 as additional com-
pensation to the Seminole Indians for their west-
ern lands ($325,362 having been paid them, at the 
rate of 15c per acre, under the Treaty of 1866), 
making the total compensation $2,238,304, or at 
the rate of $1.25 per acre; 
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asaws, of their land in the western country, because 
that is not an issue in the instant proceeding. All will 
agree that the plaintiff Indians acquired all of their 
lands in the west under the Treaties of 1820,1825,1830, 
1837 and 1855, above referred to (and the Patent of 
1842); that their title and ownership was clarified and 
confirmed by the Treaty of 1855; and that no question 
has ever arisen, or can ever arise, as to their having 
acquired title thereto, and ownership thereof, in the 
manner above set out. 

These brief references to the subject of title to, 
and ownership of, the entire original area of the lands 
of the plaintiff Indians have been made in order that 
the court may be prepared to pass to a consideration 
of the historical events which shall follow, as they bear 
upon, and relate to, that particular part of the whole 
original area known as the "Leased District", which 
are the lands to which the instant proceeding relates. 

( b ) Showing events growing out of the Treaties of 
1855 ami 1866 (under which the "Leased District" 
lands were LEASED and CEDEDJ which, with later 
events, are the basis of the instant claim. 
Under Article 9 of the Treaty of 1855 (11 Stat., 

611), the Choctaw and Chickasaw Indians leased the 
lands under consideration, 

" * * * for the permanent settlement of the Wichita 
and other tribes or bands of Indians as the gov-
ernment may desire to locate therein. > 

excluding certain other tribes or bands of Indians tha 
were objectionable to the Choctaws and Chickasaws. 
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Under Article 3 of the Treaty of 1866 (14 Stat 

769), it was provided, as to the same parties and the 
same lands, that 

"The Choctaws and Chickasaws, in considera-
tion of the sum of three hundred thousand dollars, 
hereby cede to the United States the territory west 
of the 98 degree west longitude, known as the 
leased district * * * " . 

It has always been contended by the Choctaws and 
Chickasaws (and such is their contention in the instant 
proceeding as to their understanding of the vital pro-
visions of the two Treaties) that Article 3 of the 
Treaty of 1866, in the use of the word cede, only modi-
fied Article 9 of the Treaty of 1855, under which such 
lands were leased, by removing the limitation contained 
in the lease, as to what Indians might be located there-
in; that, thereafter (that is, after 1866), the United 
States might use the "Leased District" as it saw fit, 
so long as it was used for the location of Indians there-
in; that such understanding, upon the part of the Choc-
taws and Chickasaws (and upon the part of the rep-
resentatives of the United States), is borne out by the 
recorded history of the negotiations relating to the 
Preliminary and "Unsigned" Treaty of Fort Smith of 
1865 (all of which is set out in the Opinion of the Unit-
ed States Court of Claims in the "Wichita Case", 34 

Cls., 17-168, and which will be referred to, more in 
detail, in the Argument which shall follow); and that 
such understanding, while having no bearing upon the 
k t l e t o and ownership of, such lands (those issues hav-

been settled by the decision of the Supreme Court 
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eration, merely because the same was demanded of 
them by the United States, in the furtherance of its 
plans, is respectfully stressed for whatever bearing it 
may have, and be entitled to, in the instant proceed-
ing, where the sole and only issue is that of "mere jus-
tice or fairness". 

The Chickasaw Indians owned and occupied lands in 
the same general region, east of the Mississippi River 
and in the present State of Mississippi, which the Choc-
taw Indians occupied. 

Under the Treaties of 1832 (7 Stat., 381), and 1834 
(7 Stat., 450), their lands were disposed of; and they 
therein agreed: 

<<* * * that they will endeavor * * * to hunt and 
procure a home for their people west of the Mis-
sissippi River, suited to their wants and condi-
tions. * * * " 
Accordingly, the Chickasaws entered into nego-

tiations with the Choctaws, under the supervision of 
the United States; and the Treaty of 1837 resulted (11 
Stat., 573). 

Under that Treaty, for a valuable consideration, 

the Chickasaws purchased an equal, undivided mteres 
in all of the western lands of the Choctaws which 
been acquired under the Treaty of 1820. 

Then, next came the Choctaw and Chickasaw 

Treaty of 1855 (11 Stat., 611). 

I 
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That Treaty is referred to, in this connection, only 

as it bears upon the title to, and ownership of, their 
lands in the western country, by the plaintiff Indians. 

These lands had already been granted, under for-
mer treaties, and by Patent formally issued in 1842. 

After the purchase of an undivided interest there-
in, by the Chickasaws, in 1837, dissensions arose be-
tween the Choctaws and Chickasaws, as to their re-
spective interests. 

To set at rest, forever, these matters of controver-
sy between the tribes, was one of the principal pur-
poses of the Treaty of 1855. 

After summing up all that had theretofore been 
done, as to title and ownership, as between the tribes, 
the Treaty of 1855, in Article 1 thereof, provided: 

And pursuant to an Act of Congress approved 
May 28,1830, the United States do hereby forever 
secure and guarantee the lands embraced within 
said limits (repeating the description, by metes 
and bounds, contained in former treaties and the 
Patent) to the members of the Choctaw and Chick-
asaw tribes, their heirs and successors, to be held 
in common; so that each and every member of 
either tribe shall have an equal, undivided interest 
in the whole: Provided, however, No part thereof 
shall ever be sold without the consent of both 
tribes, and that said land shall revert to the Unit-
ed States if said Indians and their heirs become 
extinct or abandon the same. (Italics ours.) 

No other or more extended reference will be made 
to the title and ownership, by the Choctaws and Chick-
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same was duly signed by the President and other prop-
er officials of the United States. 

In support of the above statement that the Choc-
taws received no consideration for the remainder 
of their Mississippi lands, ceded to the United States 
under the Treaty of 1830, we quote from the decision 
of the United States Court of Claims in the "Wichita 
Case" (34 Ct. Cls., 17-168), as follows (page 89): 

By the treaty concluded September 27, 1830, 
* * * it was provided in the 3rd Article that the 
Choctaw Nation should and did thereby cede to 
the United States the entire country they then 
owned and possessed east of the Mississippi 
river, and that they would remove as early as prac-
ticable; and that the Choctaw Nation should and 
did surrender to the United States all the remain-
ing lands at that time owned by them in Missis-
sippi. Under this Treaty the body of Choctaws re-
moved from their possessions east of the river to 
the lands purchased and acquired by them west of 
the river under the terms of the treaty of October 
18,1820, as modified in 1825, and as the limits were 
defined in the treaty of Dancing Babbit Creek 
thus, there was no cession of lands east of the Mis-
sissippi river for lands west of that river by ^ e 
treaty of 1830. The exchange made in 1820 let 
the Choctaws with 10,000,000 acres of land, whicn 
by the Treaty of 1830 the United States got to 
nothing. 

In so holding, the Court of Claims f o l l o w e d the 
holding of the Supreme Court of the United States, 
upon the same subject, in the "Net Proceeds" case ^ 
Choctaw Nation v. United States (119 U. S-, I - 4 5 
ed., 306), in which it was held: 
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By the 3d article of that Treaty the Choctaw 

Nation of Indians ceded to the United States the 
entire country they owned and possessed east of 
the Mississippi River, and agreed to remove be-
yond the Mississippi River as early as practicable, 
so that as many as possible of their people, not ex-
ceeding one half of the whole number, should de-
part during the fall of 1831 and 1832, and the resi-
due follow during the succeeding fall of 1833. 

* * * * * * * 

It is notorious as a historical fact, as it abun-
dantly appears from the record in this case, that 
great pressure had to be brought to bear upon the 
Indians to effect their removal, and the whole 
Treaty was evidently and purposely executed, not 
so much to secure to the Indians the rights for 
which they had stipulated, as to effectuate the pol-
icy of the United States in regard to their remov-
al The most noticeable thing, upon a careful con-
sideration of the terms of this Treaty, is that no 
money consideration is promised or paid for a 
cession of lands, the beneficial ownership of which 
is assumed to reside in the Choctaw Nation, and 
computed to amount to over ten millions of acres. 
It was not an exchange of lands east of the Missis-
sippi River for lands west of that river. The latter 
tract had already been secured to them by its ces-
sion under the Treaty of 1820. 

The historical fact that the Choctaws agreed (1) 
jo the urgent demands of the United States to hasten 
heir removal to their western lands, and (2) ceded all 

o their remaining eastern lands of more than 10,000,-
0 acres, and received therefor no additional consid-
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government, in the furtherance of its plans eve 
though, in doing so, they were giving up things'which 
were solemnly guaranteed by their guardian, and which 
were, to them, dearer than life itself. 

It is entirely proper to say, we respectfully sub-
mit, that this cooperation, upon their part, should en-
title them to more sympathetic consideration than if 
they had opposed the far reaching plans of the United 
States; and especially so when, as in the instant pro-
ceeding, the sole and only issue is as to whether thev 
have received fair and just compensation for the lands 
under consideration. 

The first treaty looking to the removal of the 
Choctaw Indians west of the Mississippi River was the 
Treaty of 1820 (7 Stat., 210). 

At that time, they owned and occupied in excess of 
14,000,000 acres of land east of the Mississippi River. 

Under that Treaty, they ceded in excess of 4,000,-
000 acres of the land then owned and occupied by them 
(retaining in excess of 10,000,000 acres). In exchange 
for the lands thus ceded, they received a grant of some 
26,000,000 acres of land in the west, lying between the 
'Canadian and Red Rivers on the north and south; the 
Territory of Arkansas on the east, and a line running 
from the source of the Canadian River to the source of 
the Red River, on the west. Under the same Treaty, 
they also agreed to remove to the land in the west thus 
acquired. (See 4 'Map of all Lands Originally Owned 
by the Choctaws and Chickasaws.") 
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Then came the Treaty of 1825 (7 Stat, 234), which 

was entered into mainly for the purpose of clearly de-
fining the boundaries of the lands acquired under the 
Treaty of 1820. 

Then came, next, the Treaty of 1830 (7 Stat., 333). 
The emigration of the Choctaws did not proceed, 

under the Treaty of 1820, as rapidly as the Government 
wished. It, therefore, became necessary to enter into 
another treaty; and the Treaty of 1830 was entered 
into. 

Under that treaty, the Choctaws agreed to hasten 
their removal to their lands in the west; and they also 
agreed to cede, and did cede, to the United States, the 
remainder of their eastern lands, amounting to more 
than 10,000,000 acres. 

Notwithstanding the fact that they (1) agreed to 
hasten their removal, and (2) ceded their remaining 
eastern lands, they received no additional considera-
tion, under the Treaty of 1830. The only thing which 
the United States agreed to do under the Treaty of 
1830, in addition to what it had already done, under the 
Treaty of 1820, insofar as the western lands were con-
cerned, was to agree to issue a Patent to the same lands 
which had been previously granted, in the Treaty of 
1820. Such patent was duly issued on March 23, 1842, 
conveying the lands theretofore granted, " in fee simple 
to them and their descendants, to inure to them, while 
they shall exist as a nation and live on i t " ; and the 
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and Chickasaw Indians owned and occupied vast 

areas of land east of the Mississippi River, and located, 
principally, in what is now the State of Mississippi. 

The history of the events of such removal (and 
the necessities of the United States, in relation there-
to), constitute a permanent and well understood part 
of the recorded history of those times. 

It is sufficient to say that the Indians and their 
lands were obstacles to the progress of the movement 
for the organization and settlement of the new state of 
Mississippi; and, it is also interesting, in this connec-
tion, to state the further facts of recorded history: 
That this movement to make way for the new State of 
Mississippi was parallelled, within the present gener-
ation, by a like movement to make way for the new 
State of Oklahoma, by forcing the Indians to accept 
individual allotments out of a part of their lands, and 
the sale of the balance, and the dissolution of their 
Tribal Governments and the abandonment of their tri-
bal relations and customs, to all of which they were 
stoutly devoted, and all of which they tenderly cher-
ished. 

These historical facts are not set out for the purpose 
of questioning the motives of the United States and its 
officers in the furtherance of these epic and tragic 
movements, but for the purpose of showing that, at all 
times and under all circumstances, the Choctaw and 
Chickasaw Indians cooperated with the United States 
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Tracts 1 to 10. Cherokee Lands. (7 Stats. 414.) Treaty 

eo I Tract 2. Set apart Treaty 1866 and sold to Osages ri7 q. 33' 
- " 3. " « « ~ ' U7Stats-228.) 

Kaws. June 5, i 8 7 2 

Pawnees, Anr in -.1 
(19 Stats., Sees 4, 

Otoes and Miasmm 
Mar. 3, 1881. Z 
387.) y S t « ® 

6. 
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Poncas, Aug. 15 18?fi 
(19 Stats. 192, 287? 2n 

Stats. 76; 21 s. 422 ) 

« 7 « « « „ XT „ f20 Stats. 74 » « « .. NfPerces J 23 Stats. 
Tonkawas, [24 Stats. 624 

Tracts 2 to 10. Bought and paid for full fee by U S «a «wc 7 , c , „ 
Mar. 3, 1893. (27 Stats. 640.) ' ?8'595>736.12. 

11 to 20 29 and 30. Creek and Seminole lands. Fee aimm 
title. (7 Stats. 417.) • ^ee simple 

Tract 20 Set apart by Treaty 1866 and sold Seminoles. (14 stats 
r 755.) 

" 12. Set apart by Treaty 1866 and sold Sac and Foxes. (15 
Stats. 496.) 

13. Set apart by Treaty 1866 to Kickapoos. (Ex orrW 
Apr. 15, 1883.) a e r 

" 14. Set apart by Treaty 1866 to Iowas. (Ex order Anr 
15, 1883.) ' pr-

Tracts 15, 16, 19. Set apart by Treaty 1866 and opened as origi-
nal Oklahoma. Mch. 1, 1889. 

Tract 18. Set apart Treaty 1866, and Pottawatomies and Shaw-
nees located May 23, 1872, under treaty Feb. 27, 1867. 

" 17. Set apart by Treaty of 1866 and sold Pawnees @ 30c 
an acre. Apr. 10, 1876. (19 Stats. 29, Sec. 4.) 

Tracts 29 and 30. Set apart by Treaty of 1866 and assigned 
Cheyenne and Arapahoes. (Ex. order Aug. 10, 1869.) 

21 to 28. Ceded Choctaws, 1820. Claim admitted except as 
to Tract 27. 

Tract 27. Choctaw land ceded to Spain by U. S. without Choc-
taw consent, 1821. 

28. Receded by Choctaws 1825, now in State of Arkansas. 
22. Chickasaw District. Set apart by Choctaws, 1837. 

(4,650,935 acres.) 
27. Relinquished to U. S. by Choctaws, 1855. (Exceeds 

6,589,440 acres.) 
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9*? to 26 Leased District, 1855. Choctaws and Chickasaws 

Tracts z r y a i n i n g jurisdiction and full rights of settlement. 
9-? to 26 Ceded to U. S. in trust, to be purchased, for use 

of friendly Indians by Art. 3, Treaty 1866. (14 Stats. 
769.) (7,713,239 acres.) 

25 Assigned Cheyennes and Arapahoes. Ex. order Oct. 10, 
T 1869 and freed from trust limitation by purchase, Mch. 

3 1891. (2,489,159 acres.) 
24 Assigned Wichitas by Executive permission; now in 

litigation Court of Claims, Case 18,832. (743,610 acres.) 
23 Lands "set apart" for Kiowas, Comanches, and Apaches, 
Oct. 21, 1867. (2,968,893 acres.) 
26 Greer County. A portion of the Leased District for-

merly claimed by Texas and not assigned any Indians. 
(1,511,958 acres.) 

It thus appears, from an examination of this Map 
(with notations thereon and notes following, showing 
final dispositions of such lands) that all the western 
lands of the F i v e Civilized Tribes, acquired by the 
United States, for a nominal consideration, under all 
of the series of Treaties of 1866, have been paid for, 
upon the basis of fair and just values, for the lands so 
taken and used, except "the remainder of the 'Leased 
District' lands" of the Choctaws and Chickasaws. 

It is the hope and prayer of the plaintiff Indians 
that the existing injustice may be corrected in the in-
stant proceeding. 

From 1866 to 1891 (a period of approximately 25 
years), all Presidential, Departmental and Congres-
sional acts, rulings and expressions were, uniformly, to 
the effect that the lands under consideration were held 
as Indim country, and not as public lands of the United 
States; and there was no change of policy, as to the 
nature of such holding, u n t i l the opening of the 
Cheyenne and Arapahoe Reservations (a part of the 
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"Leased District"), as public lands of the TTr»; + , m 16 d States. 
The Choctaw and Chickasaw Indians then pro 

tested, asserted their claim for fair and jnst compensa 
tion for such lands (parallelling their claim in the in 
stant proceeding); and, by Act of Congress of March 
3, 1891 (26 Stat, 989), they were paid (at the rate of 
$1.25 per acre), the total sum of $2,991,450. 

Then came the opening of the Wichita Reservation 
(also a part of the "Leased District"). 

The Choctaws and Chickasaws (having been suc-
cessful in establishing their claim for fair and just com-
pensation for the Cheyenne and Arapahoe Reserva-
tion lands) now asserted a like claim for compensa-
tion for the Wichita Reservation lands. 

The United States was now, apparently, under 
going some change of mind and policy as to how these 
lands were held. It was suggested that, after all, it 
might be that the United States had acquired title and 
ownership, under the Treaty of 1866; and that, before 
going further, it might be well to have that question 
passed upon by the courts. 

Accordingly, in the Act of Congress of March 2, 
1895 (28 Stat. 876), ratifying the Wichita Agreement, 
there was incorporated a Jurisdictional provision for 
a suit (to be filed in the United States Court of Claims, 
with right of a p p e a l to the Supreme Court of the 
United States), to determine the rights of all parties in 
and to the lands in controversy. 
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. resUlted in the decisions of the United States 
fSClaims and the Supreme Court of the United 

States°in the so-called "Wichita Case". 
As has been shown, the Jurisdictional Act in that 
confined the issues to the legal rights of the par-

t^Tin interest ; that is, as to title and ownership. 
On January 9, 1899, the United States Court of 

Claims rendered its Opinion, u p h o l d i n g the contentions 

f the Choctaw and Chickasaw Indians, in every p a r -

ticular (34 Ct. Cls., 17-168). 
On December 10, 1900, the Supreme Court of the 

United States rendered its Decision, reversing the 
Court of Claims, and upholding the contention of the 
United States that it had acquired the title to, and 
ownership of, the lands in controversy, under Article 
3 of the Treaty of 1866; and that the wording of the 
Jurisdictional Act precluded the courts from the con-
sideration of any issues except as to title and owner-
ship. 

However, the Supreme Court also held (as has 
been shown) that any claim upon the part of the Choc-
taw and Chickasaw Indians that they had not received 
fair and just compensation for their "Leased District" 
lands must be presented to the legislative branch of 
the Government (the Congress), as that was the only 
forum having the power and authority to afford relief. 

Thus, the Supreme Court of the United States, 
while refusing relief, such as is now prayed for, under 
the Jurisdictional Resolution authorizing and govern-
ing the instant proceeding, pointed out the course 
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r e a s o n s s t a t e d - c o u w b e 

- l i e f , at the hands 0 Z l ' r Z Z ^ X ^ 
and Documents of Confess f t T I ^ E e C O r d s 

the Department of the T ^ I n d l a n B u r e a " «<1 
of their activities in t f e T e l ° q U e D t t e s t i — 7 
Besolutions, C C ^ C ^ ^ ^ ° f 

tees, Petitions and M e m o l o f T ^ f 
- d t h e C h i e k a s a w U , ^ * ^ * * » * 
pondence of the Ohipf TT J p a r t l n e n t a J Corres-
the Commi s s i o n e r C S r l r * W b " 
^ e Interior , Members o ^ s l ^ f H 8 " ; 7 0 ' 

with the J - ^ m J S ^ " * in terms, 
the instant P ^ T c f l r ^ 

proved by President Hoover on w k d l S a P " 
(Senate Docnment 280 Z c ? ^ 1 9 3 1 

and the same will be r e a r e d t o T ^ ? S e S S i ° n » ' 
Argument which shall fol ow ^ i n t h e 

^Resolution a u t h o r i a l - Ü T 7 7 6 a r S ' 0 1 6 J u r i s d i«t ional 
eeeding was 
gether with the p L S ^ S ^ 
applicable Section of <1 ? , . a s ^ell as the 
above fully set out JU<J lC la l ° ° d 6 ' been 
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II. 

REQUESTED FINDINGS of FACT and CONCLUSIONS 
Under the Jurisdictional Eesolution „ „ « , • . 

and governing the i n s t a n t p r o ^ c W 
States Court of Claims g ' e Ü M t e d 

" * * * is authorized and directed * » * to -t 
finings of fact and conclusions to ike 

Such Jurisdictional Eesolution, passerl bv m. 
United States Senate by authority f 7 e c L j f 

the Judicial Code of the United s L e s , i t T e d u L ' 
a pending Bill (Senate Bill 3163, 71st Confess 2nd 
Session) providing for the payment of the c l a L ^ 
he Choctaw and Chickasaw Tribes of Indians fethf 
remainder of their «Leased District' lands " 
Having brought abont the introduction of the ' < p e n d 

mg; Bi l l " upon which such Jurisdictional B e i l u d " 
m the instant proceeding, is founded, the plaintiff T 
dians feel that they would be held to the ba 's o f ! 
putation and payment, for the "remaLdTr of t Z r " 
Leased District' lands", therein contained in the 

event the "Findings of Fact and Conclusions" in 
instant proceeding, should be in their favor. ' 

Therefore, deeming the facts, in support of tl, 
instant claim of the plaintiff Indians, to be snffic n ^ 
proven, and that they are material to the d Z p Z e n 
tation of the same, the United States Court of Oki 
js respectfully requested to make its " J i n Z s ^ 
Fact and Conclusions' • as follows • ^ ° f 
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(i) 

The members of the Choctaw and Chickasaw Na-
tions were the owners, in fee simple, of the lands of the 
so-called "Leased District", at the time the Treaties 
of 1855 and 1866 were entered into with the United 
States, under which the instant claim arises. 

(2) 

Under Article 3 of the Treaty of 1866, the plaintiff 
Indians ceded such lands, to the United States; and 
such cession was absolute, as to title and ownership, 
as held by the Supreme Court of the United States in 
the so-called "Wichita Case" (179 U. S. 494-552). 

(3) 
The "consideration" of $300,000, mentioned in the 

Treaty of 1866 as the consideration for the cession of 
the "Leased District" lands, was not intended, by the 
parties thereto, as a consideration for the purchase of 
such lands; but, when the "circumstances and condi-
tions" under which such language was used, are taken 
into consideration, it appears that such sum was to be 
used for the benefit of the former slaves of the plain-
tiff Indians; that the consideration of $800,000 men-
tioned in the Treaty of 1855 has no relation to the ces-
sion of the "Leased District" lands, under the Treaty 
of 1866, but was paid (1) for the quit claim and re-
linquishment of lands lying west of the 100th degree 
of west longitude, and (2) for the lease and use of the 
"Leased District" lands, for the settlement of friend-
ly Indians thereon; and that 

" * * * notwithstanding the lapse of time and the 
statute of limitations and irrespective of any for-
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mer adjudication upon title and ownership or re-
lease * * * and taking into consideration the cir-
cumstances and conditions under which said lands 
were acquired and the purposes for which they 
were used and the final disposition thereof", 

the claim of the Choctaw and Chickasaw Nations of 
Indians " f o r compensation for the remainder of iheir 
'Leased District' lands" should be recognized and al-
lowed- and that, upon the ascertainment of the exact 
amount due the plaintiff Indians, upon the basis set 
out in the next Finding hereof, the same should be paid. 

(4) v : 
The basis for such settlement and payment should 

be that which is set out in Senate Bill 3163, 71st Con-
gress, 2nd Session, which Bill was pending in the Sen-
ate of the United States at the time of the reference, 
to this court, of the instant claim, by the passage of 
the Jurisdictional Resolution (Senate Resolution 478, 
71st Congress, 3rd Session) authorizing and govern-
ing the instant proceeding, which basis is as follows : 
(a) The total area of the original "Leased District" 

lands (leased to the United States, u n d e r the 
Treaty of 1855 and ceded; under the Treaty of 
1866) comprises 7,713,239 acres. From this total 
area should be deducted the lands of the Cheyenne 
and Arapahoe Reservation (a part of the "Leased 
District", and for which the plaintiff Indians have 
received compensation, under the Act of Congress 
of March 3, 1891, 26 Stat., 989), leaving a balance 
(constituting the remainder of the "Leased Dis-
trict" lands), of 5,224,346 acres; such remainder 
(the lands under consideration, in the instant pro-
ceeding), being those lands designated on the of-
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ficial Map of all Lands Originally Owned K » 
Choctaws and Chickasaws", attached to ^ he 

a part of plaintiffs' Brief herein) I 
Tract 4, Wichitas", "Tract 3, Kiowa O^^ 

manches and Apaches" and "Tract 6, Greer ( V > 
(b) From the total of such remainder of thp <<T ' 

District" lands of 5,224,346 acres, shall b e T 
ducted the total acreage of the allotments mat 
to the individual members of the Wichita and A? 
filiated Bands of Indians and the Kiowa Co 
manche and Apache Indians, as may be shown bv 
the Records and Accounts of the United State/ 
and, after such deduction, the value of the re5 

maining acreage shall be computed, at the rate of 
$1.25 per acre. 

Then, from the total sum of money thus arrived 
at, there shall be deducted: 

First: Such sums of money as may have been 
paid the plaintiff Indians, under Article 46 of the 
Treaty of 1866 out of the alleged "consideration" 
of $300,000 mentioned in Article 3 thereof, as 
may be shown by the Records and Accounts of the 
United States, together with interest thereon, at 
the rate of five percentum per annum from the 
dates of such payments; and 

Second: The actual expenses incurred and paid 
by the United States, in the sale or disposition 
otherwise, of such part of such lands as may 
have been sold or otherwise disposed of, as may 
be s h o w n by the Records and Accounts of the 
United States, together with interest thereon, at 
the rate of five percentum per annum from the 
date of payment of such expenses. 
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(5) 

The proper Departments, Bureaus and Officials 
the United States shall, upon being furnished these 

<°<Findings of Fact and Conclusions", make all neces-
computations and calculations as herein required: 

First: As to the remaining net acreage for 
which the plaintiff Indians are entitled to compen-
sation; and 

Second: The deductions to which the United 
States is entitled (1) for payments out of the so-
called "consideration" of $300,000 mentioned in 
Article 3 of the Treaty of 1866, with interest from 
the dates of such payments, and (2) for expenses 
incurred and paid for the s a l e , or disposition 
otherwise, of such lands, or any part thereof, with 
interest from the dates of payments of such ex-
penses. 

(6) 

Upon the coming in of the reports of such calcula-
tions and computations, as herein directed, supple-
mentary "Findings of Fact and Conclusions" will be 
made, for the information of the Congress, showing the 
exact principal sum of money to which the plaintiff 
Indians are entitled, as "compensation for the re-
mainder of their 'Leased District' lands", to which 
principal sum will be added interest thereon, at the 
rate of five per centum per annum from April 28,1866, 
the date of the conclusion of the Treaty of 1866. 
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III). 

A R G U M E N T . 
1 U (1) 

j TREATY OF 1855* 
The provisions of the Treaty of 1855 ( l l gtat 

611) which bear upon the issues in the instant proceed' 
ing are as follows: 

A R T I C L E 9. The Choctaw Indians do hereby ab-
solutely and forever quit-claim and relinquish to 
the United States all their right, title, and interest 
in, and to any and all lands, west of the one hund-
redth degree of west longitude; and the Choctaws 
and Chickasaws do hereby lease to the United 
States all that portion of their common territory 
west of the ninety-eighth degree of west longitude, 
for the permanent settlement of the Wichita and 
such other tribes or blinds of Indians as the Gov-
ernment may desire to locate therein; excluding, 
however, all the Indians of New Mexico, and also 
those whose usual ranges at present are north of 
the Arkansas River, and whose permanent loca-
tions are north of the Canadian River, but includ-
ing those bands whose permanent ranges are south 
of the Canadian, or between it and the Arkansas; 
which Indians shall be subject to the exclusive con-
trol of the United States, under such rules and reg-
ulations, not inconsistent with the rights and in-
terests of the Choctaws and Chickasaws, as may 
from time to time be prescribed by the President 
for their government : Provided however, The ter-
ritory so leased shall remain open to settlement by 
Choctaws and Chickasaws as heretofore. 

A R T I C L E 10. In consideration of the foregoing 
relinquishment and lease, and as soon as practic-
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after the ratification of this convention, the 

•f States will pay to the Choctaws the sum 
f 1 , 6 hundred thousand dollars, and to the Chick-

S1 the sum of two hundred thousand dollars, 
hTsuch manner as their general councils shall re-
spectively direct. 

The Treaty of 1855 was entered into eleven years 
. Treaty of 1866; and, an examination of the 

two^treaties (together with the official Records and 
Documents hereinafter referred to), show that one 
of the main purposes of both treaties was to find and 
procure and possess unocsupied and unused lands of 
the Five Civilized Tribes for the purpose of locating 
thereon the wild and savage Indians of the western 
plains. 

The settlers of the new states of Texas, Kansas 
and the Territories of Colorado, New Mexico and Ari-
zona were demanding that they be relieved from the 
violences and depredations of the savages, and that 
the public lands in those States and Territories, oc-
cupied by the Indians, be made available for white set-
tlement ; and their demands could no longer be ignored 
hv the United States. 

The terms upon which the use of the western lands 
of the plaintiff Indians were procured (which paved 
the way for like provisions in the series of treaties 
made with all the Five Civilized Tribes at the close of 
the Civil War), for this purpose, are clearly set out in 
that part of Section 9 of the Treaty, as follows: 
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<<* * * that portion of their common territ 
west of the ninety-eighth degree of west longitud^ 
for the permanent settlement of the Wichita ?j 
such other tribes or Bands of Indians as the g 
ernment might desire to locate therein; excludi 
however, all Indians of New Mexico, and also thoif' 
whose usual ranges at present are north of the 
Arkansas River # * * " 

It is important to note the terms of the lease, under 
the Treaty of 1855 (that certain Indians might be lo-
cated thereon; and that certain other Indians, objec-
tionable to the Choctaws a n d Chickasaws were ex-
cluded), as that condition enters largely into the con-
tentions of the plaintiff Indians, as to the mecming and 
understanding, by the makers thereof, of the vital part 
(Section 3) of the Treaty of 1866. 

Another reason for making the Treaty of 1855 was 
to forever settle the claim of the Choctaws and Chick-
asaws for compensation for their lands lying west of 
the 100th degree of west longitude. 

When the Choctaws acquired their western lands, 
under the Treaty of 1820 (exchanging a part of their 
lands in Mississippi), the western boundary was fixed 
by a line running from the source of the Canadian river 
to the source of the Red River; and the lands lying 
between that line on the west, and the 100th degree of 
west longitude on the east, aggregated from 6,000,000 
to 8,000,000 acres. 

One month after the Choctaw Treaty of 1820 be-
came effective, these lands were conveyed by the United 

67 
to the Kingdom of Spain, by the treaty fixing 

^boundary between the two countries at the 100th 
^ • r - of west longitude; and the Choctaws (to-
^tv, with the Chickasaws, who had purchased an un-
rT^'ded interest in said lands under the Treaty of 1837), 

ê e re legated to a claim for compensation. 
In its opinion in the "Wichita Case" (34 Ct. Cls., 

17 168) the Court of Claims (after setting out the ef-
fective 'dates of the Choctaw Treaty of 1820 and the 
Treaty with the King of Spain), finds: 

"Thus over one month had elapsed after the 
Choctaws had acquired title by the ratification of 
its Treaty when by another act of the government 
Spain obtained title to the same territory."; 

And also, 
"The Treaty with Spain being binding upon 

the United States from the date of the signing 
thereof the treaty rights of domestic Indians to 
the land itself were lost, but the right to compen-
sation for the value of the land remained with the 
Choctaws as against the Government which first 
gave, and then took from them, the land." 

Then, under Article 10 of the Treaty, the consid-
eration was fixed at $800,000. 

For what was this consideration paid? 
The Supreme Court in its decision in the "Wich-

ita Case" (179 U. S., 494-552) finds the facts, as fol-
lows: 

"The consideration (in the Treaty of 1855) for 
the 'relinquishment and lease' was $800,000. It 
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is immaterial to inquire as to the value r>lao A J 
the Indians or by the United States upon t] by 

linquishment and lease respectively. The I r ^ 
accepted for both the aggregate amount named"' 

Thus, it appears, from an examination of the 
plicable provisions of the treaty, and the findings of th 
courts thereon, that the following is a correct analysis 
of the Treaty of 1855, in so far as it may relate to the 
issues in the instant proceeding: 

First, 
The "Leased District" lands were leased for 

the settlement of certain Indicms thereon- and 
that certain other Indians, which were objection-
able to the Choctaws and Chickasaws, were ex-
cluded; and that such lands were to remain open 
to settlement by the Choctaws and Chickasaws; 

Second, 
The Choctaws and Chickasaws quit claimed and 

relinquished all their right, title and interest in 
the lands west of the 100th degree of west longi-
tude (aggregating from 6,000,000 to 8,000,000 
acres), which had been acquired under the Choc-
taw Treaty of 1820; and 

Third, 
The consideration of $800,000 was for the lease 

of the "Leased District" and the cession of the 
lands west of the 100th meridian of west longi-
tude; and that such consideration had no relation 
to the cession of the "Leased District" lands, 
under the Treaty of 1866, eleven years later; nor 
may it, or any part of it, be taken into considera-
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tion in arriving at what was paid, or agreed to be 
paid, for the cession of such lands. 

If one-half of the $800,000 ($400,000) be allocated 
to the quit claim and relinquishment of 6,000,000 acres, 
the price received by the plaintiff Indians would be 
bout 6 cents per acre; and if the other $400,000 be al-

located to the lease of the "Leased District" lands of 
more than 7,000,000 acres, the rental, under the lease, 
for the eleven years, would be at the rate of approxi-
mately one half cent per acre. 

These computations are made, frankly, for the 
purpose of anticipating and answering any contention 
that may be made by counsel for the government that 
the $800,000 consideration under the Treaty of 1855 
(or some part thereof), should be taken into considera-
tion, in determining what, if anything, was received by 
the plaintiff Indians for the cession of the "Leased 
District" lands, under the Treaty of 1866. 

In addition to the provisions of the Treaty of 1855, 
itself, and what the Supreme Court has said, as above 
set out, these views (that no part of the $800,000 paid 
for the relinquishment and lease, under the Treaty of 
1855, should be taken into consideration in arriving at 
fair and just compensation for the cession of the 
"Leased District" lands, under the Treaty of 1866) 
the plaintiff Indians have had other eminent official 
sanction and support. 



We quote from a Report (Senate Report 552 pjf 
ty Second Congress, First Session) of the Committ ~ 
on Indian Affairs of the Senate of the United State& 

as follows: ' 
Your committee therefore believe that when th 

Choctaws relinquished their interest in the land6 

between the Red and the Canadian Rivers west of 
the one hundredth meridian of west longitude on 
the 22nd day of June, 1855, they were entitled to 
receive in compensation for that relinquished the 
just value of those lands. What, then, was the just 
value of those lands in 1 8 5 5 ? The territory of the 
Choctaws west of the one hundredth meridian of 
west longitude contained 286 full townships, ex-
cluding fractional townships, amounting to 10,296 
square miles or 6 , 5 8 9 , 4 4 0 acres of land. At the price 
of 121/2 cents per acre this land amounted in value 
to $ 8 2 3 , 6 8 0 . 0 0 . But in the Treaty of June 22,1855, 
the sum of $ 8 0 0 , 0 0 0 was constituted the entire pe-
cuniary consideration, not only for the relinquish-
ment by the Choctaws of their interests west of the 
one hundredth meridian, but also for the lease by 
the Choctaws and Chickasaws to the United States 
of the land between the ninety-eighth and the one 
hundredth meridians. The sum of $ 8 0 0 , 0 0 0 was not 
more than sufficient to compensate the Choctaws 
for the relinquishment of the land west of the one 
hundredth meridian. Nothing remained, then, to 
apply on the lease of the land between the ninety-
e i g h t h and one hundredth meridians, which 
amounted to 7 , 7 1 3 , 2 3 9 acres. The rent of the 7,-
7 1 3 , 2 3 9 acres of land between these meridians 
was, therefore, altogether nominal—it did not 
amount to $1. For less than $1. then, the United 
States have held 7 , 7 1 3 , 2 3 9 acres of land from June, 
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1855, down to March, 1892, a period of more than 
thirty-six years. 

Now what considerations could possibly have 
nciled the Choctaws and Chickasaws to a lease 

revering 7,713,239 acres of land for a period of 
thirty-six years at an aggregate rental of less 
«1 » There were two considerations which recon-
ciled the Choctaws and Chickasaws to this lease. 
These considerations were the uses to which the 
lands were devoted. In the first place, by the ex-
press terms of the lease, the lands were to be used 
for a permanent settlement of the Wichitas and 
other bands or tribes of Indians, entirely satis-
factory to the Choctaws and to none other; in the 
second place, they were to remain open to set-
tlement by the Choctaws and Chickasaws them-
selves, as before the lease. 

# # * * * * * 

It was a good reason t h e n , that the United 
States and the Choctaws stipulated in the treaty 
of June 22, 1855, for the relinquishment of the in-
terest of the Choctaws in the land west of the one 
hundredth meridian. This stipulation was not 
merely a nominal stipulation for the relinquish-
ment of an intangible, nebulous, imaginary claim, 
but was a bona fide stipulation entered into for 
the relinquishment of substantial right, recognized 
as such by both parties to the treaty. 

(2) 

TREATY OF 1866. 
The applicable provisions of the Treaty of 1866 

(14 Stat., 769) are as follows: 
AETICLE 3 . The Choctaws and Chickasaws, in 

consideration of the sum of three hundred thou-



sand dollars, hereby cede to the United States the 
territory west of the 98° west longitude known as 
the leased district, provided that the said sum 
shall be invested and held by the United States, 
at an interest not less than five per cent., in trust 
for the said nations, until the legislatures of the 
Choctaw and Chickasaw Nations respectively shall 
have made such laws, rules, and regulations as 
may be necessary to give all person of African 
descent, resident in the said nation at the date of 
the treaty of Fort Smith, and their descendants, 
heretofore held in slavery among said nations, 
all the rights, privileges, and immunities, includ-
ing the right of suffrage, of citizens of said na-
tions, except in the annuities, moneys, and public 
domain claimed by, or belonging to, said nations 
respectively; and also to give to such persons who 
were residents as aforesaid, and their descend-
ants, forty acres each of the land of said nations 
on the same terms as the Choctaws and Chicka-
saws, to be selected on the survey of said land, 
after the Choctaws and Chickasaws and Kansas 
Indians have made their «elections as herein pro-
vided ; and immediately on the enactment of such 
laws, rules, and regulations, the said sum of three 
hundred thousand dollars shall be paid to the said 
Choctaw and Chickasaw Nations in the proportion 
of three-fourths to the former and one-fourth to 
the latter,—less such sum, at the rate of one hund-
dred dollars per capita, as shall be sufficient to 
pay such persons of African descent before re-
ferred to as within ninety days after the passage 
of such laws, rules, and regulations shall elect to 
remove and actually remove from the said nations 
respectively. And should the said laws, rules, and 
regulations not be made by the legislatures of the 
said nations respectively, within two years from 
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the ratification of this treaty, then the said sum 
of three hundred thousand dollars shall cease to 
be held in trust for the said Choctaw and Chicka-
saw Nations, and be held for the use and benefit of 
such of said persons of African descent as the 
United States shall remove from the said Terri-
tory in such manner as the United States shall 
deem proper,—the United States agreeing, with-
in ninety days from the expiration of the said two 
years, to remove from said nations all such per-
sons of African descent as may be willing to re-
move ; those remaining or returning after having 
been removed from said nations to have no benefit 
of said sum of three hundred thousand dollars, or 
any part thereof, but shall be upon the same foot-
ing as other citizens of the United States in the 
said nations. 

A R T I C L E 4 6 . Of the moneys stipulated to be paid 
to the Choctaws and Chickasaws under this treaty 
for the cession of the leased district, and the ad-
mission of the Kansas Indians among them, the 
sum of one hundred and fifty thousand dollars 
shall be advanced and paid to the Choctaws, and 
fifty thousand dollars to the Chickasaws, through 
their respective treasurers, as soon as practicable 
after the ratification of this treaty, to be repaid 
out of said moneys or any other moneys of said 
nations in the hands of the United States; the resi-
due, not affected by any provisions of this treaty, 
to remain in the Treasury of the United States at 
an annual interest of five per cent., no part of 
which shall be paid out as annuity, but shall be 
annually paid to the treasurer of said nations, re-
spectively, to be regularly and judiciously applied, 
under the direction of their respective legislative 
councils, to the support of their government, the 
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purposes of education, and such other objects as 
may be best calculated to promote and advance 
the welfare and happiness of said nations and 
their people respectively. 

Under the Jurisdictional Resolution authorizing 
and governing the instant proceeding, the '4 circum-
stances and conditions" under which the vital lan-
guage contained in the Treaty of 1866, was used, are 
to be taken into consideration, along with the other pro-
visions of such Resolution. 

Therefore, the inquiry is: 
What was the understanding of the parties to the 

Treaty of 1866 (both Indians and representatives of 
the United States) as to the meaning of the word 
"cedeas used in Article 3 of the Treaty! 

Was it their intention and understanding that the 
plaintiff Indians were to part with the full title to the 
'"Leased District" lands, aggregating more than 7,-
000,000 acres, for the pitiful "consideration" of $300,-
000, therein mentioned? 

Was it their intention and understanding that the 
Indians were receiving any consideration; or did they 
understand that they were merely extending the lease 
of 1855, by giving the United States the right to locate 
thereon any Indians, which it might wish; and that the 
"consideration" of $300,000 was to be used wholly for 
the benefit of the former slaves of the Indians, acced-
ing the demands of the United States, growing out of 
the problems of the Civil War? 
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It will be noted that the moneys advanced to the 

Choctaws and Chickasaws, under Article 46 of the 
Treaty of 1866, were " t o be repaid out of said moneys 
or any other moneys of said nation in the hands of the 
United States * * *" 

Does this not show that the Indians were never 
expected to earn the "consideration" of $300,000 (by 
the adoption of their Freedmen and by giving them 
each, forty acres of land), but that they were only bor-
rowing some of their own money, to be repaid out of 
other moneys which the Government held? This, we be-
lieve, sheds a flood of light upon the intentions and un-
derstandings of all parties to the treaty that the ' ' con-
sideration" of $300,000 was never intended to be a con-
sideration for the cession of the "Leased District" 
lands, but was to be used, as stated, for the benefit of 
the former slaves of the Indians. 

In making use of the available aids to support and 
confirm this intention and understanding of all the par-
ties to the Treaty of 1866 (as contained in the available 
official Records and Documents) it must always be un-
derstood that there is no issue of title and ownership 
(that having been settled by the Supreme Court in the 
"Wichita Case", 179 U. S. 494-552) heretofore 
referred to ; a n d that the sole and only issues, in 
the instant proceeding, are clean cut and clear: as to 
whether the plaintiff Indians have ever received fair 
and just compensation " f o r the remainder of their 
'Leased District' lands"; and "irrespective of any for-
mer adjudication upon title and ownership", and tak-



76 
ing into consideration all the other "circumstances and 
conditions" which are permitted, in the Jurisdictional 
Resolution authorizing and governing the instant pro-
ceeding. 

Keeping these issues clearly in mind, we shall en-
deavor to show, in this portion of the Argument upon 
the Treaty of 1866: 

That the true meaning of the Treaty of 1866, 
relating to the "Leased District" lands, must be 
reached by considering, at the same time, the Pre-
liminary or "Unsigned" Treaty of Fort Smith of 
1865 (together with all negotiations in relation 
thereto); and that, upon the issues in the instant 
proceeding, the understanding of all parties to the 
Treaty of 1866 was that it meant, and was intend-
ed to mean, no more and no less, than just what 
was submitted to the Indians, for their acceptance, 
at Fort Smith, in 1865; and 

That the "consideration" of $300,000 mentioned 
in the Treaty of 1866, was not a consideration for 
the cession of the "Leased District" lands, but 
was intended to be used for the benefit of the for-
mer slaves of the plaintiff Indians, as required by 
the United States, growing out of the problems 
of the Civil War. 
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(a) The TRUE M E A N I N G of the Treaty of 1866 as to the 
"Leased Districtconstrued in the light of the 
UNDERSTANDING OF ALL PARTIES THERETO, as shown 
by the Preliminary and "Unsigned" Treaty of 
Fort Smith of 1865. 
The Civil War had come and gone in the time be-

tween the two Treaties of 1855 and 1866; and the grave 
problems arising out of that tragic conflict demanded 
solution. 

It is true that the Choctaws and Chickasaws had 
(under "circumstances and conditions" which shall be 
presently shown) adhered to the Southern Confederacy. 
It is also true that all the other Five Civilized Tribes 
had, likewise, adopted the same course; and were dealt 
with at the same time and in practically the same way, 
in a series of treaties, as will be hereinafter shown. 

The recorded history of t h o s e times (Record, 
pages 57-67) conclusively shows that the Choctaw and 
Chickasaw Indians would have remained loyal to the 
Union, (or, at least, would have remained neutral) if 
the United States had afforded them protection or any 
show of protection, by permitting its military forces to 
remain in the Indian Country. 

The reports of the Government's officers, upon 
that phase of the whole subject (which, in the great 
mass of historical data bearing upon the relations of 
the plaintiff Indians and the United States, is brought 
to light, for the first time) are tragic and pathetic. We 
are justified in saying that, if the recommendations of 
these officials had been heeded and a c t e d upon, the 
whole tide of events, as to these helpless wards of the 
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United States would have, most likely, run in an en-
tirely different direction; and the United States would 
not have been called upon to solve the problems that 
came in the wake of the Civil War, including the prob-
lems that are to be solved in the instant proceeding. 

The Indians were not concerned with the contro-
versies and conflicts among the states of the Union. 
They had been permitted to establish their own gov-
ernments in the western country, far removed from 
white domination and interference; and their chief 
concern was for the protection of their own lives and 
property. 

When protection was denied them by the United 
States, they had no alternative except to enter into a 
treaty with the Southern Confederacy; and they did 
so upon their own terms, thus showing that, through 
it all, they were acting in their own interest, and for 
their own protection, and not because of any views or 
convictions as to the merits or demerits of the Civil 
War issues. 

The following appears upon Page 60 of the Rec-
ord: 

Excerpt, CONFEDERATE T R E A T Y W I T H T H E C H O C -
TAWS AND C H I C K A S A W S , J U L Y 1 2 , 1 8 6 1 , ratified 
by Confederate States, D E C E M B E R 2 0 , 1 8 6 1 
(Court of Claims, No. 18 #32). (Record Request 
for Findings and Brief for the United States, 
pp. 21-22; consecutive pencil paging, pp. 839-
840). 
A R T I C L E XLIX. In consideration of the common 

interests of the Choctaw and Chickasaw nations 
and the Confederate States, and of the protection 

and rights guaranteed to the said nations by this 
treaty, the said nations hereby agree that they 
will raise and furnish a regiment of ten companies 
of mounted men to serve in the armies of the Con-
federate States for twelve months. The company 
officers of the regiment shall be elected by the mem-
bers of each company, respectively, the colonel 
shall be appointed by the President, and the lieu-
tenant-colonel and major be elected by the mem-
bers of the regiment. The men shall be armed by 
the Confederate States, receive the same pay and 
allowances as other mounted troops in the ser-
vice, and not be marched beyond the limits of the 
Indian country west of the Arkansas against their 
consent. 
As showing that they dictated their own terms, 

and were concerned, solely, with their own protection, 
it will be noted that the Choctaws and Chickasaws stip-
ulated with the Southern Confederacy that the troops 
to be raised should " n o t be marched beyond the limits 
of the Indian Country without their consent. 

This view (that they treated with the Southern 
Confederacy only for their own protection) is con-
firmed by the following (Record, page 60): 

Excerpt, letter, A L B E R T P I K E , Brigadier-General 
[Confederate Army~\, Comdg. Dept. of Indian 
Territory, Headquarters Department of Indian 
Territory, Fort Washita, Ind. Ter., OCTOBER 2 6 , 
1 8 6 2 , to Lieut. Col. S. S. ANDERSON", Assistant 
Adjutant-General, Trans-Mississippi Dept. (Re-
bellion Records, Ser. I. Vol XIII, p. 905). 

* * * It is true I am opposed to taking the In-
dians out of their own country to fight our battles. 
I think it is cruel, unjust, ungenerous, and mean. 
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As heretofore shown, the same Court pointed 

that, if the Indians had been overreached, or if*- °Ut 

tice had been done, relief could be provided only b^^" 
Congress; and, following that holding, the instand ^ 
oeeding has been authorized. ' pro" 

That part of the opinion of the Court of Clai 
bearing upon the Preliminary or "Unsigned" TreT 
of Fort Smith of 1865, and as to the intentions andlI 
derstandings of the parties to the Treaty of 1866 (34 
Ct. Cls., 17-168, at pages 108-116) is as follows: 

The importance of preserving certain country 
tor the use of Indians alone was greatly felt h 
the Government as the civil war began'to closJ 
Undoubtedly the Government had in view in the 
treaties made subsequent to the close of the war 
the greater peace and security of the Indian coun-
try and of all persons put there by Government 
authority. The public domain contained millions 
of acres of unoccupied lands, and no purpose was 
expressed by any one in authority for the Govern-
ment to buy any more land for public uses. 

To secure homes for such tribes as it might be 
expedient to remove, it was officially recommend-
ed that in all treaties thereafter to be made with 
the former owners of the country terms should he 
insisted upon, and, if need be, enforced, for the 
purpose of locating nonreservation Indians. (Rep. 
Comr. Ind. Affs. for 1865, p. 34.) This report rec-
ognized (what the commissioners for the Govern-
ment subsequently acted upon) the existence of 
rights which the tribes had previously acquired by 
treaty. Although the act of August, i862 (12 Stat. 
L., 528), conferred power upon the President to 
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abrogate treaties with hostile tribes, this authority 
was never exercised with respect to the treaties 
existing between the United States and the Choc-
taws and Chickasaws, nor was it generally exer-
cised as to other Indians. The results vindicated 
not only the beneficence but the wisdom of the pol-
icy of President Lincoln in refusing to declare the 
forfeitures, inasmuch as that policy tended to dis-
arm the hostiles and bring them in subjection to 
the Government at a time when its military 
strength was sorely tried. The act clothed the 
President with discretion to declare the treaties 
abrogated if the same could be done consistently 
with good faith and legal and national obligations. 
Whatever the motive in permitting the obligations 
of Indian treaties to remain in effect, the fact can 
not be obscured that the close of the war found 
every obligation with the civilized tribes unimpair-
ed, just as if they had not taken up arms against 
the Government. (Rep. 262, pt, 2, H. R., 50th Cong., 
1st sess.) 

When the policy of the Government to locate 
other tribes in the Indian Territory without ref-
erence to their previous habitations became mani-
fest, another problem presented itself. There were 
several thousand freedmen there who had former-
ly been held as slaves. They were without proper-
ty or rights of property in the soil, and, being de-
pendent upon Indian protection and living upon 
Indian land, the Government undertook to super-
vise the interests of the blacks and at the same 
time to make some small provision for them be-
cause of their precarious situation. 

The commission appointed to carry out the ob-
jects of the Government met a number of Indian 
delegates in council at Fort Smith, Ark., Septem-



ber 8,1965. Besides the representatives of the five 
civilized tribes, there were present representatives 
of the Osages, Senecas, Quapaws, Wyandottes, 
Wichitas, and Comanches. (Rep. Commr. Ind. 
Affs. for 1865.) 

At the beginning of the conference there were 
present only loyal Choctaws and Chickasaws. 
President Cooley made a statement, from which it 
appears: 

"Immediately upon the opening of proceed-
ings, the tribes were informed generally of the 
object for which the commission had come to 
them; that they, for the most part as tribes, had, 
by violating their treaties, by making treaties 
with the so-called Confederate States, forfeited 
all rights under them, and must be considered as 
at the mercy of the Government; that there was 
every disposition to treat them leniently, and 
above all a. determination to recognize in a sig-
nal manner the loyalty of those who fought upon 
the side of the Government and endured great 
sufferings on its behalf. On the next day the 
delegates were informed that the commission-
ers were empowered to enter into treaties with 
the several tribes upon the basis of the proposi-
tions submitted.'' 
These propositions were under consideration 

for several days. The loyal Choctaws and Chicka-
saws were divided as to the action to be taken, the 
Chickasaws declaring that they were not prepared 
to reply to some of the propositions, while the 
Choctaws stated that they were willing to accept 
every proposition but the seventh. As to that, the 
answer of the Choctaws and Chickasaws was sub-
stantially the same. Both desired its modification 
so as to provide that no person of African descent, 
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except their former slaves, or free persons of 
color, who were then or had been residents of the 
{Territory, should be permitted to reside therein 
unless formally incorporated with the tribe ac-
cording to the usages of the band. Meantime, reg-
ular delegates from the Choctaw and Chickasaw 
nations, with authority to act, appeared. (Act 
Sept. 6, 1865, Choc. Laws, ed. 1869, p. 405.) The 
preliminary treaty of peace, which the council had 
been informed was essential to the adjustment of 
any and all questions under any old treaty, had 
been signed by the loyal Choctaws and Chickasaws, 
before the regular delegates came. The day after 
the appearance of the authorized delegates the 
treaty of peace was signed by them, and Commis-
sioners Sells and Parker were appointed on be-
half of the United States to confer with commit-
tees of the Choctaws and Chickasaws in relation 
to additional treaties. 

On the last day of the council the Choctaw and 
Chickasaw delegates were informed that an addi-
tional treaty for their consideration was ready. 

Just before final adjournment Commissioner 
Parker announced that the commission had consid-
ered certain modifications of the proposed treatv 
which had been submitted by the Choctaws, but 
would decline to entertain the modifications sug-
gested. 

There is no proof as to what the modifications 
suggested were, but the draft of the unsigned 
treaty is in existence (Choc. Laws. ed. of 1869, p. 
410), and in the report of Commissioner Cooley 
we have a statement concerning this treaty. (Rep. 
of 1865, p. 36.) This report shows that a treaty 
was agreed upon with the Choctaws and Chicka-
saws upon the basis of the seven propositions men-



tioned, and that the tribes agreed to the opening 
of the leased lands to the settlement of any tribe 
whom the Government of the United States might 
desire to place thereon, and to the cession of one 
third of their remaining area for the same pur-
poses, the United States to restore the Choctaws 
and Chickasaws to their rights forfeited by the 
rebellion. 

Following is a copy of the unsigned treaty : 
"Articles of agreement and convention be-

tween the United States and the Choctaw and 
iChickasaw tribes of Indians, made and con-
cluded at Fort Smith, Arkansas, the . . . . . d a y 
of September, A. D. 1865, by D. N. Cooley, Elijah 
Sells Ely S. Parker, and Thomas Wistar, com-
missioners on the part of the United States, and 
the delegates of the Choctaw and Chickasaw 
tribes of Indians, signing this instrument. 

"Art 1. Peace and friendship are hereby 
firmly established between all the citizens of the 
United States and all the individuals# compris-
ing the aforesaid tribes, and all the friendly re-
lations that existed between them before the re-
bellion, shall be, and the same are hereby, re-
newed. 

"Ar t 2 The Choctaw and Chickasaw tribes 
of Indians do hereby bind themselves to use 
their influence, and whenever called upon by the 
Government to aid in compelling the Indians of 
the plains to maintain peaceful relations with 
e a c h other, with the Indians o f t h e Territory and 
with the United States. 

"Art 3 The Choctaw and Chickasaw tribes 
of Indians hereby admit that the institution of 
slavery is abolished, and that slavery or invoL 
untary servitude shall never hereafter exist m 
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either tribe, except in punishment of crime, 
whereof the party shall have been duly convict-
ted, and they promise and agree that measures 
shall be immediately taken by their respective 
National Councils, to properly provide for such 
emancipated slaves as may have belonged to the 
members of the respective tribes; such provi-
sion to be subject to the approval of the Presi-
dent of the United States. 

"Art. 4. The Choctaw and Chickasaw tribes 
of Indians, hereby agree to open their country to 
the settlement of friendly Indians from Kansas 
and elsewhere, upon such terms as may here-
after be agreed upon by the respective parties 
and approved by the Government, and the Gov-
ernment may settle such friendly Indians on a 
portion of said Territory east of the ninety-
eighth degree of west longitude, not necessary 
for the use of said Choctaw and Chickasaw 
tribes, as it may desire, not exceeding one-third 
of the whole remaining Territory, for a fair and 
equitable consideration, to be fixed by the Gov-
ernment. 

" A r t . 5. The Choctaw and Chickasaw tribes 
agree to a modification of the 9th article of the 
treaty concluded at the city of Washington, the 
22nd day of June, A. D. 1855, by which they agree-
that all that portion of their common territory 
west of the ninety-eighth degree west longitude, 
leased to the United States, may be used for the 
permanent settlement of the Wichita and such 
other tribes or bands of Indians as the Govern-
ment may desire to locate thereon, without ex-
ception or restriction as to the character of the 
tribes. 

"Art. 6. The Choctaw and Chickasaw tribes 
of Indians promise and agree to submit and rec-



ommend, at the first meeting of their respective 
General Councils, the adoption of the plan pro-
posed in the Senate bill 459, 38th Congress, 2d 
session, to provide for the consolidation of the 
Indian tribes, and to establish civil government 
in the Indian Territory; it being understood to 
be the settled policy of the Government of the 
United States that all the nations and tribes in 
the Indian Territory be formed into one consol-
idated government, after the plan proposed in 
the bill above referred to, adopted by the Unit-
ed States Senate, 1865, the Government of the 
United States reserving said right. 

"Art. 7. The United States, in the event of 
the adoption by the Choctaw, Chickasaw, and 
other Indian tribes of the government proposed 
to be established in the Indian Territory re-
ferred to in the preceding article, promise and 
agree that no white person except officers, agents, 
and employees of the Government, and of any 
internal improvement authorized by the Gov-
ernment, will be permitted to go into and settle 
in said Territory, unless formally incorporated 
and naturalized into one of the resident tribes, 
according to their laws, customs, and usages. 

"Art 8. The Choctaw and Chickasaw tribes 
of Indians', anxious for the restoration and pres-
ervation of kind and friendly feeling among 
themselves, do hereby declare a general amnesty 
of all past offenses, either against their govern-
ment or the Government of the United States, 
and no Indian or Indians shall be proscribed, 
or any act of forfeiture or c o n f i s c a t i o n passea 
against those who may have remained fmndiy 
and loyal to the United States, but they shall ai 
enjoy equal privileges with other members of 
said tribe. 
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"Art. 9. The United States hereby promise 

and agree to restore the Choctaw and Chicka-
saw tribes of Indians to all their rights and priv-
ileges in lands and annuities, that they were pos-
sessed of, and entitled to, and they shall be ap-
plicable to the same objects as existed at the 
breaking out of the rebellion, except such part 
or parts of annuities and moneys as have been 
expended by the President in providing for the 
relief of destitute Indians, who were reduced to 
want on account of their friendship to the Gov-
ernment of the United States, which shall not be 
refunded. 

"Art. 10. It is hereby mutually agreed, that 
all of the provisions of the treaty of June 22d, 
1855, between the United States and the Choc-
taw and Chickasaw tribes of Indians not incon-
sistent with the foregoing articles are hereby 
adopted and made a part of this instrument. 

"Art. 11. The Choctaw and Chickasaw tribes 
of Indians expressly agree, that any amendment 
to this treaty, which the Senate of the United 
States may make, shall be taken and held as a 
part of the same, and as binding in every re-
spect as if it had, after being made, been for-
mally submitted to and ratified by such parties." 

(Laws of the Choctaw Nation, p. 410, et seq.) 
The council adjourned subject to the call of the 

Secretary of the Interior. 
Although the foregoing treaty was never ulti-

mately executed, it was reported by the Indian 
Commission to have been agreed upon, subject to 
approval of the Choctaw and Chickasaw councils, 
and then to be signed in Washington. (Rep. of 
Sec. of Int. for 1865, p. 204.) The volume of the 
testimony shows, however, that it was not agreed 



upon. The Indians present disclaimed any author-
ity to enter into formal agreement about any thing 
but the termination of hostilities, and asked them 
to report to their people, stating that when they 
did so commissioners would be appointed to make 
further treaty. That was the final understanding, 
probably for the reason given by the president of 
the commission that there could be no satisfactory 
representation of the Indians until the differences 
between the loyal and disloyal members were 
healed. (Rep. of Commrs., p. 35.) 

The draft of the unsigned treaty and the ulti-
matum contained in the seven propositions sub-
mitted by the commissioners were given to the 
representatives of the petitioners to be submitted 
to their people. It was stated at the close of the 
address of President Cooley, on the day that the 
propositions were made known, that the agents 
would be supplied with printed copies of the ad-
dress and would be requested to go with an inter-
preter to their respective tribes for the purpose of 
fully explaining what was said therein. This lan-
guage evidently contemplated that the commis-
sioners themselves did not expect to conclude any 
agreement at that time respecting the land of the 
Choctaws and Chickasaws. From all that was said 
and done it is clear then that no absolute agree-
ment was entered into between the parties respect-
ing the land, but every suggestion made contem-
plated the acquirement of land at some future 
early date for one and the same purpose, and that 
purpose was the settlement of Indians on the lands 
to be acquired, without opening any of it to white 
occupation under the general land laws of the 
United States, but giving the Choctaw and Chick-
asaw Indian freedmen the privilege to locating 
there also, and leaving the Choctaw and Chicka-
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saw interests in the land otherwise unimpaired. 
The differences between the respective parties re-
lated only to the provisions respecting freedmen 
and not to the nature of the title to be granted or 
acquired. 

Respecting the fifth of the seven propositions 
first submitted, the argument of counsel proceed 
upon different versions of its language. An exam-
ination shows the following form to have been 
stated by D. N. Cooley, Commissioner of Indian 
Affairs, as follows: 

" A part of the Indian country to be set apart 
to be purchased for the use of such Indians, 
from Kansas or elsewhere, as the Government 
may desire to colonize therein." (Annual Rep. 
1865, p. 34; House Ex. Doc. 1, 39th Cong., 1st 
sess., vol. 2, p. 202.) 
Accompanying the report of the Indian Com-

missioner is the report of D. M. Cooley, as presi-
dent of the Southern Treaty Commission, and also 
an official report of the proceedings of the council, 
in both of which appears the statement that "the 
treaties must contain substantially the following 
stipulation.'f 

" A portion of the lands hitherto owned and 
occupied by you must be set apart for the friend-
ly tribes now in Kansas and elsewhere, on such 
terms as may be agreed upon by the parties and 
approved by the Government, or such as may be 
fixed by the Government." (Rep. President 
Southern Treaty Com., pp. 298, 319.) 
The language of the report would imply that no 

stenographic notes were taken during the sitting 
of the council. 

The draft of the unsigned treaty followed the 
submission of the seven propositions. In that the 



commissioners for the United States evidently un-
dertook to express their meaning of the proposi-
tions previously submitted. If the contention of 
the defendants be correct as to the precise lan-
guage used, the fifth proposition was a demand 
that the treaty was to be so framed with regard to 
the lands that a portion of them "must be set 
apart for friendly tribes." The fifth article of the 
unsigned treaty provides that all the lands of the 
leased district may be used by the United States, 
"without exception or restriction as to the char-
acter of the tribes." Out of the fifth proposition 
or demand then grew the treaty of the next season, 
and as the commissioners submitting the ultima-
tum understood it, doubtless the Choctaws and 
Chickasaws also understood it. 

Commissioners were appointed by the Choctaw 
and Chickasaw legislatures to proceed to Wash-
ington, the two acts of the Choctaw government 
having been approved October 17 and 18,1865, re-
spectively, and the one act for the same purpose 
passed by the Chickasaw legislature was approved 
November 18, 1865. (Cons, and Laws Choc. Nat., 
1869, p. 420; Cons., Laws, and Treaties Chics., 
Fort Smith, Ark., 1867, p. 100.) The authority of 
the five Choctaw commissioners was limited to 
"the purpose of completing negotiations with the 
Government of the United States, commenced at 
Fort Smith, Ark., on the 15th of September, A. D. 
1865, and any agreement or stipulation which the 
commissioners should enter into with the United 
States was not to be binding until ratified by the 
general council of the Choctaw Nation." The au-
thority of the three Chickasaw commissioners was 
declared to be "with full and efficient powers to 
reconstruct, or enter into new treaties or convey-
ances with the United States of America, or any 
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authorized agent thereof, necessary, in their judg-
ment, to obtain full guaranties and securities of 
all the rights, interests, or claims held by the 
Chickasaw Nation, or any individual member 
thereof, under former treaty stiuplations of the 
Government of the United States, whereby the 
(happiness and interests of the Chickasaw people 
may be advanced." Some months after the treaty 
was executed the two Indian governments quali-
fied their ratification as hereinafter shown. 

Between the adjournment of the council assem-
bled at Fort Smith and the consummation of the 
agreement at Washington nothing relating to the 
terms of the treaty was disclosed. In the negotia-
tions preliminary to the signing of the treaty John 
H. B. Latrobe, of Baltimore, represented the com-
missioners of the two Indian governments, and his 
name appears a subscribing witness to the docu-
ment. 

There is nothing in the record to indicate that 
the Choctaws and Chickasaws had any informa-
tion as to the purpose of the Government except 
as embraced in the fifth proposition and the fifth 
article of the unsigned treaty submitted at Fort 
Smith. These gave the Indians to understand that 
the purpose was only to extend the rights of the 
United States in the land beyond the treaty ot 
1855, and this purpose was also understood by the 
United States. 

Passing the question of the right of the Govern-
ment as the guardian to change its p u r p o s e and 
take the land for such consideration as it saw fit to 
give the record discloses nothing to show the ex-
ercise of the power of the Government to acquire 
the land upon terms different from those first sub-
mitted except such as may be derived from the 
ceding clause of the treaty itself. Every presump-



tion then, mnst be indulged in case of doubt that 
in consummating the treaty the original purpose 
was intended to be carried out, and that when the 
treaty was actually executed the agents of the Gov-
ernment supposed they were embodying m the 
agreement the objects announced by the commis-
sioners at Fort Smith, for the cession of the land. 

It is certain that the delegates who signed the 
treaty on the part of the nations came to Wash-
ington to give effect to the ultimatum previously 
submitted to the Choetaws and Chickasaws, and 
that the legislatures which clothed them with au-
thority to act were without knowledge of any 
change of purpose on the part of the United States. 

T h r e e of the same commissioners who submitted 
the seven propositions at Fort Smith and prepar-
ed the unsigned treaty for the United States also 
framed the treaty of 1866. D. N. Cooley, president 
of the council and the head of the Bureau of In-
dian Affairs, who had been active in arranging the 
preliminary terms of the treaty, consummated the 
agreement, and did so not merely with one tribe, 
but with all who had lands which the Government 
desired to use for the purpose stated to the na-
tions whose interests are now before us. Mr. 
Cooley reported that the first treaty was made 
with the Seminoles and that the next treaty m this 
series was made with the confederate nations of 
Choetaws and Chickasaws, stating that m all oi 
them "four principal points came up for settle-
ment to-wit: * * * (fourth) cession of lands by the 
s e v e r a l trihes, to be used for the settlement here-
on of Indians whom it is in contemplation to re-
move from Kansas." All were based on the same 
points of settlement and treated as a series of 
treaties. (Annual Rep. Com. Ind. Affrs., 1866.) 

95 
We are setting out other convincing evidence, sup-

porting this finding of the Court of Claims (1)\ that the 
agreed and settled policy of the United States was to 
hold the western lands acquired from the Five Civilized 
Tribes, for the location of other Indians, as Indian 
country and not as public lands; and (2) that the un-
derstanding and agreement reached at Fort Smith (as 
reflected in the Preliminary or "Unsigned" Treaty of 
Fort Smith of 1865), should be taken as the true mean-
ing of the vital provisions of the Treaty of 1866. 

In 1864 (Report of Commissioner of Indian Af-
fairs, 1864, pages 33-34), a report was made by the 
Commissioner of Indian Affairs, bearing directly upon 
the plan agreed upon by the Government as to acquir-
ing these lands for the use of Indians alone (which plan 
was actually carried out, as we contend, in the series of 
treaties which was made for that purpose, in 1866, with 
the Choetaws and Chickasaws as well as with the Semi-
noles, Creeks and Cherokees). 

Such report is as follows: 
Under these circumstances, I feel that I cannot 

too strongly urge the importance of preserving 
the Indian Country for the use of the Indians 
alone, and in all treaties or other arrangements, 
which may hereafter be made with its former own-
ers insisting upon, and if need be, enforcing such 
terms as will secure ample homes within that 
country for all such tribes as, from time to time, 
it may be found practicable and expedient to re-
move thereto. 
Then came the report of the Commissioners of the 

United States as to what was actually done, at Fort 
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Smith in 1865, in reaching an agreement and under-
standing as to the vital provisions of the proposed 
treaty, and, also, the understanding and agreement as 
to how, and in what manner the same was to be finally 
consummated. 

Report of Commissioner of Indian Affairs, 1865, 
page 353: 

* * # Commissioner Parker stated that the joint 
committee of the Choetaws and Chickasaws Dele-
gations had reported to the committee of the com-
mission certain amendments and modifications of 
the proposed treaty; that the commissioner had 
had the same under consideration, and the commis-
sioners declined to accede to them or to change in 
any respect the treaty as submitted. The delega-
tions would be furnished with a copy of the treaty, 
and whenever they determined to approve it, by 
notifying the Commissioner of Indian Affairs of 
the fact, they would be invited to come to Wash-
ington to consummate the treaty. * * * 
Also Report of Commissioner of Indian Affairs, 

1865, page 36: 
With the Choetaws and Chickasaws a treaty 

was agreed upon, upon the basis of the seven prop-
ositions heretofore stated, and in addition to which 
those tribes agreed to a thorough and friendly 
union among their own people, and forgetfulness 
of past differences; to the opening of the "leased 
lands" to the settlement of any tribes whom the 
Government of the United States may desire to 
place thereon; and to the cession of one-third of 
their remaining area for the same purpose; the 
United States to restore these tribes to their rights 
forfeited by the rebellion. This treaty, after its 
approval by the councils of the Choctaw and Chick-
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asaws, is to be signed in this city by three dele-
gates from each nation sent here for that purpose. 
As showing that the Treaty of 1866 was one of a 

series of treaties (made with all the Five Civilized 
Tribes in 1866), having one common end in view; that 
is procuring the western lands of the Choetaws and 
Chickasaws, Seminoles, Creeks and Cherokees, for the 
location of other Indians thereon, and to be held as 
Indian country, we set out further evidence from the 
official Records and Documents of the Government. 

Report of Commissioner of Indian Affairs, 1866, 
pages 8 and 9: 

We come now to the series of treaties made with 
the tribes or nations resident in the Indian coun-
try south of Kansas. 

In the annual report of this office for 1865 a very 
full report and statement was made of the con-
ference at Fort Smith, Arkansas, resulting with a 
preliminary treaty with these tribes. 

With this purpose in view, the Cherokees, 
Creeks, Seminoles, Choetaws and Chickasaws, ap-
peared in this city in January, 1866, by their rep-
resentatives, duly chosen, there being1 double dele-
gations in some cases, respectively representing 
two parties in each nation — those who had re-
mained loyal to the government and true to their 
treaty stipulations, and those who had taken part 
in the rebellion. These negotiations were carried 
on on the part of the government by the Commis-
sioner of Indian Affairs in connection with Col. E. 
S. Parker and Superintendent Sells. Four princi-
pal points came up for settlement, to-wit: * * 
Cession of lands by the several tribes to be used 
for the settlement, thereon of Indians who it is in 
contemplation to remove from Kansas. * * * 
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The next treaty in this series was made with the 
Confederated Nations of Choctaws and Chieka-
saws, concluded April 20, 1866; ratification ad-
vised with an amendment June 28, 1866 ; amend-
ment accepted July 2, 1866; and proclaimed July 
10, 1866. 
Then, as further evidence that the Choctaw and 

Chickasaw Treaty of 1866 was one of a series of treaties 
made with all the Five Civilized Tribes, for the same 
purposes, we quote from the Preamble to the treaty 
with the Delaware Indians of 1866 (14 Stat., 793) as 
follows: 

Whereas the United States have, by treaties 
negotiated with the Choctaws and Chickasaws, 
with the Creeks, and with the Seminoles, Indian 
Tribes residing in said Indian country, acquired 
the right to locate other Indian tribes within the 
limits of the same. 

The Choctaws were very careful to retain the 
power to accept or reject any provision, in the propos-
ed treaty, which went beyond the stipulations contained 
in the "Unsigned" Treaty of Fort Smith, if the same 
should affect their lands. 

Commissioners were appointed, under an Act of 
the Choctaw Council of October 17,1865; and this Act, 
very definitely and specifically provides that any such 
agreement or stipulations shall not be in force, or bind-
ing on the Choctaw Nation unless ratified by the Gen-
eral Council of the Choctaw Nation; and that such Com-
missioners shall be governed by such instructions as 
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m a y be ordered by the joint Council, in executive 
session. 

Such Act (appearing upon page 420-21 of the 
«Laws of the Choctaw Nation, 1869", and referred to 
in the Opinion of the Court of Claims in the "Wichita 
Case", 34 Cls., 17-168), is as follows: 

An Act entitled an act to authorize the appoint-
ment of five Commissioners with authority to pro-
ceed to Washington City, to complete negotiations 
with the Government of the United States recent-
ly commenced at Fort Smith, Ark. 

gec> i _Be it enacted by the General Council: of 
the Choctaw Nation assembled, That a commission 
consisting of five persons, one from each district 
and two from the Nation at large, be recommended 
to the General Council by the Principal Chief, 
which recommendation shall be subject to the rat-
ification by joint vote of both Houses of General 
Council. 

g e c . 2. BP it further enacted, That such com-
missioners, when so appointed, shall proceed to 
Washington City at such time as may be agreed on 
by them with the commissioners on the part of the 
Chickasaw Nation, for the purpose of completing 
negotiations with the Government of the United 
States, commenced at Fort Smith, Arkansas, on 
the 15th September, A. D. 1865. 

gee. 3.—Be it further enacted, That the com-
missioners so appointed be and the same are here-
by empowered to elect some person suitably qual-
ified, who shall act as secretary for the commis-
sioners, whose compensation shall be the same as 
that of a commissioner. 

gGC. 4 . _ 5 e it further enacted, That the com-
missioners appointed under this act shall be en-
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titled to compensation at the rate of three dollars 
each per day, and mileage, during the time for 
which service is rendered, in addition to the pay-
ing of their expenses. 

Sec, 5.—Be it further enacted, That should amy 
agreement or stipulations be entered into between 
the commissioners appointed under this act and 
the Government of the United States, such agree-
ment or stipulations shall be ratified by the Gen-
eral Council of the Choctaw Nation, before any 
part thereof shall be in force or binding. (Italics 
ours.) 

Sec, 6.—Be it further enacted, That the Com-
missioners appointed under this act, shall be gov-
erned by such instructions as may be ordered by 
joint council in executive session. (Italics ours.) 

Sec. 7.—Be it further enacted, That this act take 
effect and be in force and have effect from and 
after its passage. 
The above act was passed, by unanimous vote of 

both Houses, on the 17th day of October, 1865. 
Then followed the Resolution of instructions re-

ferred to in Section 6 of the Act (Record, pages 69-71), 
as follows: 

Excerpts, R E S O L U T I O N S OF T H E G E N E R A L C O U N C I L 
OF T H E C H O C T A W N A T I O N passed in Executive 
Session for the Guidance of the Choctaw Com-
missioners in the Further Prosecution of Nego-
tiations with the U. S. Government, OCTOBER 1 9 , 
1865 (Abel, "The Slaveholding IndiansVol. 
Ill, pp. 327-329). 
1. That the Choctaw Commissioners, previous 

to the resumption of negotiations with the Gov-
ernment of the United States, shall invite the 
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Chickasaw Commissioners to meet with them and 
agree upon some mode of operation. * * * 

2. That it is the settled policy of this Nation 
neither to sell, barter, exchange or in any wise dis-
pose of the country now occupied by the Choctaw 
and Chickasaw nations; that they would sooner 
yield all claim to any funds due to the nations on 
the part of the U. S. Government than to be in-
duced or forced to sacrifice any principles of honor 
which is due their people and posterity, in regard 
to the territory which is so dear to them, and that 
all questions affecting the sovereignty of each na-
tion, or in any wise diminishing the extent of their 
common country must be referred to the people 
for ultimate decision. 

3. The failure of the U. S. permanently to settle 
the Wichita and other Indians as was agreed un-
der the 9th article of the Treaty of June, A. D., 
1855, remands the sole jurisdiction of the leased 
territory or district to this Nation. This Nation 
will not however hesitate to make arrangements 
for the permanent settlement of the Kansas and 
other Indians in the so-called leased district, Pro-
vided, reasonable compensation be paid for the 
same. 

4. That rather than sell any portion of the 
country east of the 98th degree west longitude, the 
Commissioners are authorized to open the whole 
of the leased territory for the U. S. to settle there-
in free of compensation any or all tribes of In-
dians they wish—this nation claiming their right 
and interest to the soil of said leased district as 
expressed in the treaty of June 22nd, 1855. 

The Choctaw Commissioners will exercise their 
best judgment whether it would be better even to 
relinquish those rights or to admit Kansas & other 
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Indians into the territory east of the 98th degree 
with or without their tribal rights under such re-
strictions as will be least objectionable to the 
Choctaws and Chickasaws. 

5. No part of the lands east of the 98th degree 
West Longitude and belonging to the Choctaw and 
Chickasaw Nations will be ceded or sold at any 
price, and if the United States insist on such ces-
sion or purchase, then the Choctaw Commissioners 
shall request the U. S. Government to send a Com-
missioner or Commissioners to treat with the peo-
ple directly on that point. 

6. The Choctaw Commissioners are hereby em-
powered to demand remuneration for slaves eman-
cipated in the Choctaw Nation by the fortunes of 
war and belonging to citizens or persons who were 
lawfully residents there at the time of the war and 
have continued to reside therein to the present 
time, on the ground that the Proclamation of 
President Lincoln did not apply to the Indian Ter-
ritory, and that the Choctaws were not parties to 
the late war for the purpose of sustaining the in-
stitution of slavery. But by the condition in which 
they found themselves placed at the beginning of 
the war they took sides with the South, believing 
that to be the only mode by which they could pre-
vent their country from falling into the hands of 
ruthless men and by which they could maintain 
their occupation, rights and interests to the soil of 
the country which they now occupy. If however 
this Nation must bear a share of the confiscation 
of the Congress of the United States, as well as 
that of the "Emancipation Proclamation", the U. 
S. Gov't should at least leave undisturbed the in-
terests of the Choctaw Nation in the lands within 
the limits of their Nation, east of the ninety-
eighth Degree of West Longitude, as she has, by 
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the exercise of the pardoning power, restored her 
own citizens who were prime instigators of the so-
cal led "rebellion" to their landed rights and in-
terests. 
This phase of the "Wichita Case" was not 

stressed as it might have been stressed. 
It might have been contended, with powerful force, 

that the Treaty of 1866 was never ratified by the Choc-
tarn, and, therefore, never become effective, in so far 
as the conveyance of their lands were concerned; that, 
if rat i f ied by both legislative bodies of the Choctaws and 
Chickasaws, it still would not have been a valid and 
binding treaty, as affecting the lands of the tribes, in 
view of the nature of their ownership, under the Treaty 
of 1855; and that, in order to be valid and binding, as 
to lands, it should have been submitted to, and approv-
ed bv, the members of the two tribes, as was done in 
the later Treaties of 1898 and 1902, when the nature of 
the title and ownership of the lands of the plaintiff In-
dians was proposed to be changed. 

As heretofore shown, the title of the Choctaws and 
Chickasaws to their lands (acquired under the several 
former treaties), was summed up, clarified, restated 
and reaffirmed by Article 1 of the Treaty of 1855 (11 
Stat., 611) as follows: 

And pursuant to an act of Congress approved 
May 28,1830, the United States do hereby forever 
secure and guarantee the lands embraced within 
the said limits, to the members of the Choctaw 
and Chickasaw tribes, their heirs and successors, 
to be held in common; so that each and every mem-
ber of either tribe shall have an equal, undivided 
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interest in the whole: Provided, however, No part 
thereof shall ever be sold without the consent of 
both tribes, and that said land shall revert to the 
United States, if said Indians and their heirs be-
come extinct or abandon the same. 
We grant that this is a "legal aspect" of the ease, 

and has no place, as such, in the instant proceeding. 
However, it is one of the "circumstances and condi-
tions" which the court may consider, as showing how 
alert the Indians were when it come to the conveyance 
of their lands, and tending to show, with powerful 
force, their intentions and understandings of the true 
scope and meaning of the vital provisions of the Treaty 
of 1866, insofar as it affected their "Leased District" 
lands. 

We respectfully submit that the foregoing quoted 
Records and Documents establish the following facts, 

First, 
It was the fixed and agreed policy of the United 

States to acquire unused and unoccupied western 
lands of the Five Civilized Tribes for the location 
thereon of the Indians of the western plains; and, 
also, that such lands, so acquired, were to remain 
Indian country and not to become public lands of 
the United States. 

Second, 
It was agreed and understood (both by the Com-

missioners of the United States and the plaintiff 
Indians), at Fort Smith in 1865, that the "Leased 
District" lands (leased in 1855 for the location of 
certain Indians) might be used for the location of 
any Indians which the United States locate there-
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on; and that the former slaves of the plaintiff In-
dians would, in some manner, be taken care of ; 
and 

Third, 
The Preliminary or "Unsigned" Treaty of 

Fort Smith of 1865, if approved by the Tribes, 
would be carried into a final treaty, at Washing-
ton, at a later date; and it was the agreement and 
understanding of all parties that the Treaty of 
1866, as to its vital provisions, was to be, no more 
and no less, what had been previously agreed upon 
at Fort Smith in 1865. 

(b) The "consideration" of $300,000 mentioned in the 
Treaty of 1866, was not a CONSIDERATION for the 
CESSION of the "Leased District" lands, but was 
intended to be used for the benefit of former slaves 
of the plaintiff Indians, as required by the United 
States, growing out of the problems of the Civil 
War. 
There was no consideration whatever, as we con-

tend, for the cession of the "Leased District" in 1866. 
No part of the sum of $300,000, named in Article 3 of 
the treaty of 1866, entered into the consideration for 
that cession. 

The first clause of Article 3 of that treaty, if taken 
alone, imports an absolute cession of the "Leased Dis-
trict", for the consideration of the sum of $300,000; 
but when the entire Article is studied and analyzed, it 
appears that the sum of $300,000 did not enter into the 
consideration for the cession of the Leased District, 
but was for an entirely different purpose. It was to be 
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used for the benefit of the former slaves of the Indians 
alone. ' 

Here is the disposition of the $300,000 "consid 
eration": 

The money was to remain in the Treasury of the 
United States. If the Choctaws and Chickasaws should 
decide not to confer citizenship upon their freedmen 
and the United States should remove the freedmen' 
with their consent, from the Choctaw and Chickasaw 
Nations, then the sum of $300,000 was to be held in 
trust for the freedmen. 

If the ChoctaWs and Chickasaws should decide not 
to admit their freedmen to citizenship and the freed-
men should decline to be removed from the Choctaw 
and Chickasaw Nations, then this sum of $300,000 was 
to remain the property of the United States. The 
money (less $100 per head for each freedman who 
should emigrate), was to be paid to the Choctaws and 
Chickasaws on one condition, and one only: That, 
before the expiration of two years, if the tribes should 
elect to confer, and should confer, upon their freedmen, 
"all the rights, privileges and immunities, including 
the right of suffrage of citizens of said nations, except 
in their annuities, moneys and public domain"; and 
should also give their freedmen (men, women, and chil-
dren), each, forty acres of land. 

The $300,000 consideration was not for the cession 
of the "Leased District", but was to be paid to the 
tribes as a consideration for the granting of forty acres 
of land, and of citizenship, to the freedmen. 
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The Chickasaw Nation has never passed any laws 
grant ing citizenship to their freedmen, nor were the 
f r eedmen ever removed from the nation. 

More than a generation after the time fixed in the 
Treaty of 1866, the Choctaws conferred the right of 
suffrage upon their Freedmen; but never gave them, 
nor ever sought to give them, the forty acres called for 
in the treaty. Neither the Choctaw Nation nor the 
Chickasaw Nation had the power, separately, to confer 
land upon anyone, since, under the Treaty of 1855 
(above set out), the lands of the two Nations are held 
in common " s o that each and every member of either 
tribe shall have an equal, undivided interest in the 
whole." When the late Treaties of 1898 and 1902 came 
to be made, in pursuance of the later plans of the Gov-
ernment for allotment and the dissolution of the tribal 
governments, it was agreed that the Freedmen of the 
two tribes should be allotted forty acres each, under 
terms and conditions contained in those treaties; but 
that has no relation, whatever, to the Treaty of 1866, 
nor to the issues in the instant proceeding. 

In pursuance of Article 46 of the Treaty of 1866, 
the United States advanced to the Chickasaws $50,000, 
and to the Choctaws $150,000, to be repaid out of the 
sum of $300,000 mentioned in the third article of that 
treaty, if they should become entitled thereto; or out of 
any other moneys of those nations in the hands of the 
United States. Thereupon the Choctaws and Chicka-
saws became indebted to the United States for the 
moneys so advanced. 
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In their memorial to the Senate and House of Rep-

resentatives of the United States, presented in the 
Senate March 19,1890, the Chiekasaws said: 

And the Chiekasaws, finding that these people 
were likely to outnumber the Chiekasaws, and, if 
made citizens, to take possession of their govern-
ment, were compelled to refuse and did refuse to 
confer upon them Chickasaw citizenship, and 
therefore failed to earn, or receive, any part of 
the stipulated sum of $300,000. On the contrary, a 
part of that sum, which was loaned to the Chieka-
saws in 1866, in pursuance of article 46 of the 
treaty has been reported, and correctly reported, 
by the Indian Office as a charge against the trust 
fund of the Chickasaw Nation. 
The Chiekasaws still contend for compensation 

for their interest in the lands allotted Choctaw Freed-
men, under the late Treaties of 1898 and 1902, because 
of claimed reservations in those treaties calling for an 
adjustment, as between the Choctaws and Chiekasaws; 
and a suit (No. K.336) to that end, is now pending in 
this court, under the Jurisdictional Act of June 7,1924. 

If the conclusions of the Senate Committee on In-
dian Affairs (heretofore set out under discussion of 
1 ' Treaty of 1855") are correct, then there was no con-
sideration for the lease of 1855; and since there was no 
consideration for the cession of 1866, the United States 
has, by these treaties, contrived to obtain f r o m the 
Choctaws and Chiekasaws a conveyance of 7,713,859 
acres in the "Leased District" and 8,225,280 acres west 
of the 100th meridian; in all, about 15,938,519 acres of 
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lands, for $800,000; that is to say for approximately 
five cents per acre. 

Concerning this subject, the Court of Claims in 
the "Wichita Case" (34 Ct, Cls., 17-168) (page 116), 
says: 

The Choctaw council, by an act approved De-
c e m b e r 21, 1866, enacted "that the propositions 
contained in the third and eighth articles of said 
treaty are hereby deferred until the next regular 
session of the general council." (Laws Choc. No. 
ed 1869, p. 450.) The Chickasaw legislature con-
firmed the treaty and consented to seetionizing the 
land and allotting the same in severalty, by the act 
approved November 9, 1866, but provided: 

" S e c . 3. Be it further enacted. That the pro -
visions contained in article 3 of the said treaty, 
giving the Chickasaw legislature the choice of 
receiving and appropriating the three hundred 
thousand dollars therein named for the use and 
benefit of the Chiekasaws, or passing such laws, 
rules, and regulations as will give all persons 
of African descent certain rights and privileges, 
be, and it is hereby, declared to be the unan-
imous consent of the Chickasaw legislature, that 
the United States shall keep and hold said sum 
of three hundred thousand dollars for the bene-
fit of sa id negroes. And the governor of the 
Chickasaw Nation is hereby requested to notify 
the Government of the United States that it is 
the wish of the legislatures of the Chickasaw 
Nation that the Government of the United 
States remove the said negroes beyond the limits 
of the Chickasaw Nation, according to the re-
quirements of the third article of the treaty ot 
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April 29, 1866." (Cong. Laws and Tr of nv , 
asaws, 1876.) (page 117.) ' ülck~ 
For conferring the privileges and right. 

property mentioned in article 5 on some 4 5on 
blacks 10,000 Choctaws would have received $225 
000, but for doing the same 3,700 black resident," 
among them the Chickasaws would have got only 
$75,000. This was a minority of black population 
in the one case and a majority in the other but 
whatever the motive underlying the action of the 
nations, neither passed the necessary laws to re-
ceive the consideration within the two years. 

The Chickasaws have never attempted to pass 
any such laws. Neither have their freedmen been 
removed. But on May 21, 188 3, the Choctaws 
passed laws in regard to their freedmen (Choc. 
Laws, 1824, p. 335), following which an act of Con-
gress approved March 3, 1885 (23 Stat$. 366), ap-
propriated to them $52,125, net balance estimated 
to be due them as their proportional part of the 
money named in the treaty of 1866. All sums paid 
to the Choctaws and the Chickasaws were received 
under article 46, being made, according to an of-
ficial report, " t o the Choctaw Nation or the Chick-
asaw Nation, or to persons of African descent 
formerly held in slavery among said nations or 
their descendants". (Eep. Commr. Ind. Affrs. 
1897, Doc., 763; House Kept. 3147, 51st Cong. 1st 
Sess., p. 14). Payments to the Choctaw nation were 
as follows: 
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Appropriation of July 26, 1866 (14 

Stats 259), under forty-sixth article 
of the treaty.. $150,000.00 

Appropriation of July 26, 1866, for in-
terest (14 Stats. 259), under same 
article 11,250.00 

Appropr iat ion of April 10,1869, for in-
terest (16 Stats. 39), under same 
article 11,250.00 

Appropr iat ion of M a y 17, 1882, f o r ed-
ucation of freedmen (22 Stats. 72) . . 7,500.00 

Appropr iat ion of March 3, 1885 (23 
Stats. 366), to be placed to the credit 
of the Choctaws on the books of the 
Treasury, computed as follows: 
Balance of principal due 

Choctaws $67,500.00 
D e d u c t over-
payment of in-
terest in 1867, 
amounting to.$7,500.00 
D e d u c t f o r 
same in 1867.. 7,875.00 15,375.00 

52,125.00 

$232,125.00 

And to the Chickasaw Nation as follows (page 
118): 
Appropriation of July 26, 1866 (14 

Stats. 259), under forty-sixth article 
of the treaty $ 50,000.00 

Appropriation of July 26, 1866, for in-
terest (14 Stats. 259), under same ar-
ticle. . 3,750.00 
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Appropriation of April 10,1869, for in-

terest (16 Stats. 39), nnder same ar-
ticle 3,750.00 

Appropriation of May 17, 1882, for ed-
ucation of freedmen (22 Stats. 72) . . . 2,500.00 

$ 60,000.00 
In 1888 and subsequent years the Choctaw Na-

tion paid to the Choctaw freedmen, out of the gen-
eral trust fund of the nation, the sum of $7,300, 
at the rate of $100 per capita, to those who desired 
to remove from the Choctaw Reservation. 

If the transaction had been between individuals, 
and especially between guardian and ward, inquiry 
would at once arise how it came that one of the 
parties, and that party the ward, should for a con-
sideration of $300,000, part with all interest in 
nearly 8,000,000 acres of land worth about $8,000,-
000 (according to the value put by the granteee at 
the time upon land adjoining the ceded territory) 
and at the same time bargain to give from other 
possession tracts of more than 300,000 acres to 
get the money, or failing to yield these tracts to 
the third persons who, by the arrangement were 
to become the beneficiaries, leave themselves in 
position to surrender indefinitely land enough for 
8,000 people to cultivate besides conferring upon 
them other rights. But under this treaty neither 
the integrity of the sovereign nor the good faith 
of the guardian can be questioned. In looking for 
the proper objects, then, which we must suppose 
actuated the sovereign as guardian, the statements 
and situation of the parties, the amount and value 
of the grant considered with reference to the con-
sideration, the benefits to be conferred and where 
they were to go and the ends sought to be accom-
plished from all the parties possessed of land, may 
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be considered in determining whether the cession 
was or was not attended with any underlying 
trusts or uses. 

* * * * * * * 

The proviso to article 3 related to the disposi-
tion and uses of the fund when the grantors should, 
within two years after the ratification of the treaty 
make laws, rules, and regulations conferring on 
persons of African descent residents among them 
all the rights, privileges, and immunities of said 
nation, including the right of suffrage, together 
with 40 acres of land to be assigned to each of 
them. On the enactment of the necessary laws 
providing for these people the consideration was 
to be paid to the claimants, less such sum at $100 
per capita as should be sufficient to pay these per-
sons of African descent actually removing. If 
these laws were not made within the two years, 
then the money was to be held by the United States 
for the use and benefit of those freedmen as the 
Government should remove, the United States 
agreeing within ninety days from the expiration 
of two years to remove all those willing to go, but 
the freedmen remaining or returning to have no 
benefit of the $300,000, but to be upon the same 
footing as other citizens of the United States m 
said nations. The express language is, that the 
consideration shall cease to be held m trust for 
the Choctaws and Chickasaws should the laws ot 
the nations necessary to give the privileges and 
rights of property named not be passed within the 
two years. And to guard against the contingency 
of the failure of the nations to pass the laws nec-
essary to invest the freedmen w i t h the certain 
rights stipulated for their benefit in the third arti-
cle, it was provided by artice 4 that-(page 137.) 
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"The said nations further agree that all ne-

groes, no t otherwise disqualified or disabled, 
shall be competent witnesses in all civil and 
criminal suits and proceedings in the Choctaw 
and Chickasaw courts, any law to the contrary 
notwithstanding; and they fully recognize the 
right of the freedmen to a fair remuneration on 
reasonable and equitable contracts for their 
labor, which the law should aid them to enforce. 
And they agree, on the part of their respective 
nations, that all laws shall be equal in their op-
eration upon Choctaws, Chickasaws, and ne-
groes, and that no distinction affecting the lat-
ter shall at any time be made, and that they 
shall be treated with kindness and protected 
against injury; and they further agree that 
while the said freedmen now in the Choctaw and 
Chickasaw nations remain in said nations, re-
spectively, they shall be entitled to as much land 
as they may cultivate for the support of them-
selves and families, in cases where they do not 
s u p p o r t themselves by hiring, not interfering 
with the existing improvements without the con-
sent of the occupants, it being understood that 
in the event of the making of the laws, rules, 
and regulations aforesaid, the forty a c res afore-
said shall stand in place of the land cultivated 
as last aforesaid.'' 
Thus, article 4 substitutes immediate actual but 

temporary civil and property rights to be enjoyed 
by the freedmen until the permanent scheme of 
the treaty worked out. 

Article 46 is as follows: 
"Of the money stipulated to be paid to the 

Choctaws and Chickasaws under this treaty for 
the cession of the leased district, and the ad-
mission of the Kansas Indians among them, the 

sum of one hundred and fifty thousand dollars 
shall be advanced and paid to the Choctaws and 
fifty thousand dollars to the Chickasaws through 
their respective treasurers, as soon as practic-
able after the ratification of this treaty, to be 
repaid out of said moneys or any other moneys 
of said nations in the hands of the United States; 
the residue, not affected by any provision of the 
treaty, to remain in the Treasury of the United 
States at an annual interest of five per cent, no 
part of which shall be paid out as an annuity, 
but shall be annually paid to the treasurer of 
said nations, respectively, to be regularly and 
judicially applied, under the direction of their 
respective legislative councils, to the support 
of their government, the purposes of education, 
and such other objects as may be calculated to 
promote and advance the welfare and happi-
ness of said nations and their people, respec-
tively." (Page 138.) 
Stripped of all technical considerations, the 

practical effect of the claim for the absoluteness 
of the cession is such as to involve the taking for 
the white man, for a consideration to be applied 
to the benefit of the black man, some millions of 
acres of land belonging to the red man, the trans-
fer so operating as to enable the whites to keep 
the land and the red people to get the considera-
tion only by surrendering its equivalent to the 
blacks. That the Government took the ceded land 
followed by some sort of a use in the grant in 
those making the cession seems probable, unless 
the intention existed to wrong the grantors, and 
that we cannot any more believe than we can to 
entertain the suggestion that it was the policy of 
the United States to take this land from the claim-
ants because of their participation in the rebellion. 
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The theory that the cession became absolute in-

volves the United States in the plan of deliberately 
abandoning the original lease of the ceded terri-
tory By that lease the Government already had 
all the rights it wanted in the land except the priv-
ilege of putting Indians there not named m the 
lease The effect of the abandonment of the lease 
would include an abandonment of the very purpose 
for which the lease was taken, for if the leased 
land was to become a part of the public domain 
it ceased to be Indian country. Every stipulation 
that the country should be kept intact as Indian 
country would thus be violated as well as every 
policy of the Government reversed (page 139). 

We have shown, as we think, that the "considera-
tion" of $300,000, mentioned in Article 3 of the Treaty 
of 1866 was no consideration for the cession of the 
'1 Leased District", but was for the use and benefit of 
the former slaves of the Indians; and that the qualify-
ing words showing the uses and purposes of the cesium 
( c o r r e s p o n d i n g to those in the Seminole, Creek and 
Cherokee Treaties of 1866), were either inadvertently 
omitted or were omitted for sufficient reasons, within 
the intentions and understanding of the parties. 

What reasons, within such intentions and under-
standing, existed! 

The United States, under the Treaty of 1855, al-
ready had a lease on such lands, and had enjoyed such 
leases for eleven years. No such lease (for the loca-
tion of Indians thereon) existed with the Semmoles 
Creeks and Cherokees, when the series of Treaties of 
1866, came to be made. 
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For the first time, in 1866, the United States ob-

tained the right to locate Indians on the Seminoles 
Creek and Cherokee lands. 

As to the "Leased District", it already had the 
same rights, but those rights were limited to certain 
Indians. As to the "Leased District", it was necessary 
to extend those rights, so as to include any Indians. 

The combined rights of the United States, as to 
the Choctaws and Chickasaws, under the two Treaties 
of 1855 and 1866, corresponded to the rights acquired 
for the first time, in 1866, under the Seminole, Creek 
and Cherokee treaties; and to arrive at the true mean-
ing of the Treaty of 1866, as to the "Leased District", 
the two Treaties of 1855 and 1866, must be considered 
together. 

As to the "Leased District", the United States, 
in 1866, had less to acquire (since it already had the 
right to locate certain Indians, and only required an 
expansion of that right to locate any Indians), and, 
therefore, as intended and understood by the parties, 
since the lands were not being conveyed, no considera-
tion ( o r only a v e r y nominal consideration), was con-
sidered necessary by the United States, or expected by 
the Indians. 

This, we think, accounts for the fact that there was 
no consideration ( o r only a v e r y nominal considera-
tion) for the so-called "cession", in the Treaty of 1866; 
and accounts, also, for the fact that such so-called 
"consideration" was so much lower than the nominal 
consideration fixed in the Seminole, Creek and Chero-
kee treaties. 
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For the use of the "Leased District" lands (under 
the Treaty of 1855), the United States had already 
paid something (a par t of the $800,000, f o r the quit 
claim and relinquishment of the lands west of the 100th 
degree of west longitude and for the lease); and when 
it come to secure additional rights (to locate any In-
dians thereon) no additional consideration (or only a 
very small additional consideration) was deemed nec-
essary; and we prefer to conclude that all parties to 
the Treaty intended and understood that there was to 
be no additional consideration f o r the extension of the 
leasing rights, since the record overwhelmingly shows, 
as we contend, that the so-called "consideration" of 
$300,000 was to be used for the benefit of Freedmen. 

When it is considered what the Indians were ex-
pected to do for the Freedmen (a conveyance to each 
of 40 acres of land, amounting to about 350,000 acres), 
it appears that the $300,000 was not even sufficient to 
compensate the Indians for the lands they were re-
quired to convey to the Freedmen, in order to be able 
to earn and enjoy the "consideration". 

This view is supported by the opinion of the Court 
of Claims, in the "Wichita Case" (34 Ct. Cls., 17-168) 
as follows: 

No reason existed for discrimination against 
the Choctaws and Chiekasaws, except that the 
United States held a lease on some of their land. 
But it was only a lease for purposes quite re-
stricted—a permit to the Government to put cer-
tain Indians there. The Government not only 
could not sell the land, but it could not go upon 
it. The lease itself stood in the way of the en-

larged policy suggested in 1864, but with some pro-
vision admitting Indians from country not named 
in the treaty of 1855; or with a cession having in 
view those objects we think the Government got 
all it intended to get. Under its terms the Choc-
taws and Chiekasaws might have occupied its un-
settled portion by abandoning every other acre 
of land than occupied by them not embraced in the 
lease, thus frustrating the purpose of getting 
more settlement on the leased territory (pages 
141-2). 

* # * * * * * 

The unsigned treaty asked for a modification 
of the terms of the ninth article of the treaty of 
1855, under w h i c h Indians were admitted and 
whites excluded. The modification sought the ad-
mission of other Indians only. Everything sug-
gested in the negotiations related to the freed-
men who happened to be in the country and to 
Indians who did not happen to be there; but all 
propositions were in line with previous treaties, 
which guaranteeed the exclusion of white men and 
white men's government, with absolutely noth-
ing to apprise the Choctaws and Chiekasaws 
that the guaranties were meant for a part only 
of their territory (page 143). 

The Choctaw and Chickasaw treaty came next 
after the Seminole treaty. Seeing the Seminoles 
cede over 2,000,000 acres of land for about $325,-
000 for a specific purpose—named, it is true, but 
with no limitation upon the grant, and yet one 
thought at that time, and conceded now, to leave 
a reversionary interest to the grantors—the Choc-
taws and Chiekasaws had a right to understand, 
and we think did understand, that when they were 
required to cede nearly 8,000,000 acres of their 
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land for $300,000 they were not surrendering all 
their interest in it. While the Seminoles got 15 
cents an acre the Choctaws and Chiekasaws got 
about 4 cents an acre, if we assume they got any-
thing at all. The lease which the United States 
already had on the land diminished the interest 
of the Choctaws and Chiekasaws to the extent of 
the rights granted by the lease, and herein we find 
the reason which probably accounts for the es-
timate of 4 cents an acre on their lands (pages 
143-4). 

This discussion of the "consideration", mentioned 
in the Treaty of 1866, bears more directly upon the 
sole and only issue in the instant proceeding (as to 
whether the plaintiff Indians have received ' ' compensa-
tion for the remainder of their iLeased District' 
lands") than any other portion of the Brief. 

If the Indians had earned and received the whole 
"consideration", they would have received less than 
four cents per acre. This "consideration" was never 
earned and never received; and they, therefore, re-
ceived no consideration for the "Leased District". 

That9 and that alone, is the issue in the instant 
proceeding; and all else, herein set out, constitutes 
the chain of "circumstances and conditions", which, 
under the Jurisdictional Resolution herein, the court 
may consider for the purpose of gaining a compre-
hensive understanding of the whole subject. 
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(6) 

THE ACTS OF THE UNITED STATES AS TO 
THE CHEYENNE AND ARAPAHOE RESER-
VATION LANDS (A PART OF THE " L E A S -
ED DISTRICT" ) ; AND ITS ACTS, UNDER 
TREATIES AND LAWS, AS TO THE LIKE 
WESTERN LANDS OF THE SEMINOLE, 
CREEK AND CHEROKEE INDIANS. 

(a) The Cheyenne and Arapahoe Reservation lands. 

As heretofore shown, the Cheyenne and Arapahoe 
Reservation lands are a part of the original "Leased 
District", leased to the United States under the Treaty 
of 1855, and ceded under the Treaty of 1866. 

When the Cheyenne and Arapahoe Reservation 
was about to be opened for settlement under the gen-
eral land laws of the United States, the Choctaw and 
Chickasaw Nations showed that such lands were a part 
of the "Leased District"; and, when opened to settle-
ment as public lands of the United States, they were 
entitled to compensation therefor. 

After due consideration, the Congress, in the In-
dian Appropriation Act of March 3, 1891 (26 Stat., 
989) incorporated the following provision: 

And the sum of $2,991,450 be, and the same is 
hereby, appropriated out of any money in the 
Treasury not otherwise appropriated, to pay the 
Choctaw and Chickasaw Nations of Indians for 
all the right, title, interest, and claim which said 
nations of Indians may have in and to certain 
lands now occupied by the Cheyenne and Arapa-
roe Indians under executive order; said lands 
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lying sontli of the Canadian river, and now oc-
cupied by the said Cheyenne and Arapahoe In-
dians, said lands have been ceded in trust by arti-
cle 3 of the treaty between the United States and 
said Choctaw and Chickasaw Nations of Indians, 
which was concluded April 28, 1866, and pro-
claimed on the 10th day of August of the same 
year, and whereof there remains, after deducting 
allotments as provided by said agreement, a res-
idue ascertained by survey to contain 2,393,160 
acres; three-fourths of this appropriation to be 
paid to such person or persons as are or shall be 
duly authorized by the laws of said Choctaw Na-
tion to receive the same, at such time and in such 
sums as directed and required by the legislative 
authority of said Choctaw Nation, and one-fourth 
of this appropriation to be paid to such person or 
persons as are or shall be duly authorized by the 
laws of said Chickasaw Nation to receive the same, 
at such times and in such sums as directed and re-
quired by the legislative authority of said Chick-
asaw Nation; this appropriation to be immediate-
ly available and to become operative upon the ex-
ecution, by the duly appointed delegates of said 
respective nations specially authorized thereto by 
law, of releases and conveyance to the United 
States of all the right, title, interest, and claim of 
said respective nations of Indians in and to said 
land (not including Greer County, which is now 
in dispute), in manner and form satisfactory to 
the President of the United States; and said re-
leases and conveyances, when fully executed and 
delivered, shall operate to extinguish all claim of 
every kind and character of said Choctaw and 
Chickasaw Nations of Indians in and to the tract 
of country to which said releases and conveyances 
shall apply. 
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Throughout the whole time, from 1866 to the pas-

sage of this Act of Congress in 1891, it was suggested, 
for the first time, that the United States might have 
acquired the title to the "Leased District" lands, under 
the Treaty of 1866. 

President Harrison raised that question, in a 
special message to Congress (after having approved 
the Appropriation Act) explaining why payment had 
not been made. 

That message was dated on February 17, 1892 
(Senate Executive Document 42, 52nd Congress, 1st 
Session) and contains the following language: 

After a somewhat careful examination of the 
question, I do not believe that the lands for which 
this money is to be paid were, to quote the lan-
guage of section fifteen of the Indian appropria-
tions bill, already set out, "ceded in trust by arti-
cle 3 of the treaty between the United States and 
the said Choctaw and Chickasaw nations of In-
dians, which was concluded April 28, 1886, do. 
The message of the President was referred, by 

the Senate and House of Representatives, to their re-
spective Committees on Indian Affairs. 

The Senate Committee submitted its report on 
April 11, 1892, which report is Senate Report No. 552, 
52nd Congress, 1st Session; and is a singularly able 
argument in favor of the "Leased District" claim. 

When this subject was before the Senate, Honor-
able Henry M. Teller (formerly Secretary of the In-
terior, and then a Senator from the State of Colorado) 
made a clear statement of the history of the "Leased 
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District" transaction; and Iiis statement represented 
the views of the Senate, as shown by the overwhelming 
vote in favor of the Resolution for payment, which im-
mediately followed. 

He said (Congressional Record, 52nd Congress, 
1st Session, pages 4091-92): 

Mr. Teller. I take issue with the Senator from 
Iowa, when he says these Indians have been paid 
for this last so-called cession. 1856 they sold what-
ever rights they had to another tract of land. They 
granted leasing privileges to the United States, 
reserving to themselves certain rights. In 1866 
they entered into a contract with the Government 
of the United States by which they would do cer-
tain things with reference to the freedmen of these 
two tribes. In consideration of what they were 
to do for the freedmen, they were to be paid $300,-
000. Although the draftsman of the bill did say 
it was in consideration of the cession of the land, 
no man can read the whole context of that treaty 
and not know that it was not for that purpose, but 
was for the purpose of compensating them for 
their treatment of the freedmen, and the Govern-
ment dealing with them from that day to this hour 
has been in line with that suggestion and with that 
theory. It has never been contended for one min-
ute until within the last two years, at least by any-
body in the department, that they had been paid 
a single cent for the land. We provided that they 
should make the freedmen citizens of that coun-
try. We provided that if they did make them citi-
zens we would give them $300,000, and we said, 
ex industria, if you do not make them citizens, the 
$300,000 goes to the freedmen. How can it be said 
that was in consideration of the cession? Let me 
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read this clause, which the senator from Connecti-
cut evidently overlooked: 

"And should the said laws, rules, and regula-
tions not be made by the legislatures of the said 
nations, respectively, within two years from 
the ratification of this treaty, then the said sum 
of $300,000 shall cease to be held in trust for 
the said Choctaw and Chickasaw Nations, and 
be held for the use and benefit of such of said 
persons of African descent as the United States 
shall remove from the said territory in such 
manner as the United States s h a l l deem 
proper.'' 
How can it be said that this was a payment in 

purchase for that land and that the Chickasaws 
and Choctaws proposed to donate $380,000 to the 
Government of the United States to remove peo-
ple that they were under no legal obligation what-
ever to maintain within their borders! The Chick-
asaws received $55,000, and they have negotiated 
with the Government from time to time and pre-
ferred to return that to the United States if the 
United States would remove these freedmen, show-
ing that it has been the understanding not only of 
the Government of the United States but of the In-
dians themselves that the $300,000 was not for the 
cession of the land but for the purpose I have men-
tioned. 

Mr. President, in dealing with these Indians we 
must deal with them as the Supreme Court said 
we should. We must give them the benefit of a con-
struction that seems to be in accordance with what 
was then the intent. It may be, as the Senator 
from Connecticut has said, that the Government 
has the legal title; but the Government got the 
legal title for a particular purpose, and the Gov-
ernment if it did not become the trustee by the im-
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plied trust, held it in such a shape that if the trans 
action had been between two men instead of be-
tween two nations, a court of equity would have 
decreed and declared what the trust was for and 
how it should be applied. 

I repeat that the department has held from the 
time this treaty was made, beginning with the 
declaration of the Commissioner of Indian Af-
fairs, who made the treaty when the council was 
called, that the purpose of the cession of the land 
was to put Indians on it and not white men and 
when he reported to Congress after the treaty was 
made he declared that that was the treaty. It was 
the intention on the part of the Government of the 
United States that the treaty should so declare, 
and that was the intention of the Indians who thus 
treated with the Government of the United States. 

It is probably true that we have a technical ad-
vantage of those wards of ours, and it is possible, 
considering that there are eight or nine or ten mil-
lions of money at stake, that we may repudiate 
our plighted faith to these people, and that we may 
do that which we would not dare do with a nation 
of great strength and importance; but does it be-
come this great Government to fall back upon a 
technicality and say: " B y the w o r d s of your 
treaty we are the owners, and we decline to recog-
nize any title in you", when everybody under-
stands what the policy of the Government was at 
that time with reference not only to the Chicka-
saw and Choctaw Indians, but to all other Indians 
within the territory; and that was to acquire their 
land for a particular purpose, and for no other 
purpose than that which was declared in all the 
treaties save this by exact and express words. 
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On May 9, 1892, the following resolution was 

adopted in the Senate, by a vote of 41 to 13 (Cong. Ree. 
52nd Cong. 1st Sess. p. 4093): 

jResolved. That for reasons set forth in the re-
port of the Committee on Indian Affairs upon the 
President's message of February 18, 1892, upon 
the appropriation of March 3, 1891, for payment 
to the Choctaw and Chickasaw nations for their 
interest in the Cheyenne and Arapahoe Reserva-
tions, in the Indian Territory, submitted with this 
resolution, that it is the opinion of the Senate that 
there is no sufficient reason for interference m the 
due execution of the Law referred to. 
The House Committee on Indian Affairs, after 

baying considered the President's message, on June 
17, 1892, made substantially the same report as the 
Senate Committee and recommended the adoption of 
a similar resolution, which was adopted by the House 
of Representatives, by a vote of 165 to 47. 

Thereupon the money theretofore appropriated 
for the payment, to the Choctaws and Chickasaws, as 
compensation for the Cheyenne and Arapahoe Reser-
vation lands (a part of the "Leased District"), was 
duly paid; and that chapter, in the history of this great 
subject, was closed. 

We cannot refrain from repeating, in this con-
nection, what has heretofore been said in this Brief: 
that the foregoing history of the payment, to the Choc-
taws and Chickasaws, for the Cheyenne and Arapahoe 
Reservation lands (a part, of the -Leased Dis riet ) 
is not for the purpose of discussing any question ot 
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title to, or ownership in, the "Leased District" lands 
(that having been settled in the "Wichita Case"), but 
for the sole and only purpose of stressing the power-
ful bearing these events have upon the issues in the in-
stant proceeding, that all parties (both government of-
ficials and Indians) did n o t understand that the 
"Leased District" lands were being ceded, absolutelv 
and without limitation, in the Treaty of 1866; that this 
understanding of the makers of the Treaty of 1866 was 
supported and confirmed by every act of every govern-
mental agency, from 1866 to 1891 (as will be more fully 
shown later); and that, as a very substantial result of 
this understanding, the United States paid the plaintiff 
Indians a fair and just consideration for a part of the 
"Leased District" area (the lands involved in the in-
stant proceeding, likewise, being a part of the same 
area). 

These, we respectfully submit, are most powerful 
"circumstances and conditions" in support of the sole 
and only issue in the instant proceeding, that the plain-
tiff Indians should receive fair and just compensation 
" f o r the remainder of their 'Leased District' lands". 

( b ) The western lands of the Seminole, Creek and 
Cherokee Indians. 

It has been shown that the Seminole, Creek and 
Cherokee Indians owned vast unused and unoccupied 
areas of lands lying west of those Nations, proper; and 
that the United States wished to acquire such lands 
for the same purposes for which the "Leased District" 
lands of the Choctaws and Chickasaws were acquired. 
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All of these lands (owned by the Choctaws, Chick-

asaws, Seminoles, Creeks and Cherokees) were ac-
quired under a series of like treaties, entered into at 
the same time (1866) , f o r the same purpose (the loca-
tion of Indians of the western plains), for like nomin-
al considerations; and that all of such lands ( includ-
ing the Cheyenne and Arapahoe Reservation lands—a 
part of the "Leased District"), have been, by later 
Acts of Congress, paid for, at fair and just values, ex-
cept the "remainder of their (the Choctaw and Chick-
asaw) 'Leased District' lands", which are the lands 
to which the instant proceeding relates; and that such 
payments, as additional compensation therefor, were 
made when they were changed from Indian Country, 
and opened for settlement, as public lands of the United 
States. 

The applicable provisions of the Seminole, Creek 
and Cherokee Treaties are set out immediately below. 

Seminole Treaty of March 21,1866 (14 Stat., 755): 
A R T I C L E 3. In compliance with the desire of the 

United States to locate other Indians and freed-
men thereon, the Seminoles cede and convey to 
the United States their entire domain, being the 
tract of land ceded to the Seminole Indians by 
the Creek Nation under the provisions of article 
first (1st), treaty of the United States with the 
Creeks and Seminoles, made and concluded at 
Washington, D. C., August 7, 1856. In considera-
tion of said grant and cession of their lands, es-
timated at two million one hundred and sixty-nine 
thousand and eighty (2,169,080) acres, the United 
states agree to pay said Seminole Nation the sum 
of three hundred and twenty-five thousand three 



hundred and sixty-two ($325,362) dollars, said 
purchase being at the rate of fifteen cents per acre. 
The United States having obtained by grant of the 
Creek Nation the westerly half of their lands, 
hereby grant to the Seminole Nation the portion 
thereof hereafter described, which shall constitute 
the national domain of the Seminole Indians. 

Creek Treaty of June 14,1866 (14 Stat., 785): 
A R T I C L E 3 . In compliance with the desire of the 

United States to locate other Indians and freed-
men thereon, the Creeks hereby cede and convey 
to the United States, to be sold to and used as 
homes for such other civilized Indians as the 
United States may choose to settle hereon, the 
west half of their entire domain, to be divided by 
a line running north and south; the eastern half 
of said Creek lands, being retained by them, shall 
except as herein otherwise stipulated, be foreve* 
set apart as a home for said Creek Nation; and in 
consideration of said cession of the west half of 
their lands, estimated to contain t h r e e millions 
two hundred and fifty thousand five hundred and 
sixty acres, the United States agrees to pay the 
sum of thirty (30) cents per acre, amounting to 
nine hundred and seventy-five thousand one hun-
dred and sixty-eight dollars. 
Cherokee Treaty of July 19, 1866 (14 Stat., 799): 

A R T I C L E 1 5 . The United States may settle any 
civilized Indians, friendly with the Cherokees and 
adjacent tribes, within the Cherokee country, on 
unoccupied lands east of 96°, on such terms as 
may be agreed upon by any such tribe and the 
Cherokees, subject to the approval of the Presi-
dent of the United States. 
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A R T I C L E 1 6 . The United States may settle 

friendly Indians in any part of the Cherokee coun-
try west of 96°, to be taken in a compact form in 
quantity not exceeding one hundred and s i x t y 
acres for each member of each of said tribes thus 
to be settled; the boundaries of each of said dis-
tricts to be distinctly marked, and the land con-
veyed in fee-simple to each of said tribes to be 
held in common or by their members in severalty 
as the United States may decide. 

Said lands thus disposed of to be paid for to 
the Cherokee Nation at such p r i c e as may be 
agreed on between the said parties in interest sub-
ject to the approval of the President; and if they 
should not agree, then the price to be fixed by the 
President. 

The original purposes for which these western 
lands of the Five Civilized Tribes were acquired were 
carried out, Indians of the western plains were settled 
thereon; but only a small part of such lands were so 
occupied and used. 

Many white people from the surrounding states 
forged their way, by various pretexts, into the Indian 
country. They thus became aware of lands, unused by 
the Indians and awaiting the touch of the white man's 
genius and industry, to make them habitable and pro-
ductive. This condition was called to the attention of 
the Federal government with increasing vehemence 
and persistence. 

Finally, the Government yielded; and plans were 
made to open these lands (that is, those not actually 
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needed by the Indians located thereon) to white settle-
ment, under the public land laws of the United States 

It was then that the original owners (the Choc-
taws and Chickasaws as to the "Leased District" - and 
the Seminoles, Creeks and Cherokees as to their west-
ern lands, similarly situated) called the attention of 
the Government to the fact that such lands were ac-
quired, and were to be held, as Indian country and not 
as public lands of the United States; and that, if the 
nature of their holding was to be changed, resulting in 
their sale for actual money considerations, they (the 
Indians), in all fairness and justice, should have addi-
tional compensation therefor, over and above the nomi-
nal consideration of only a few cents per acre, as fixed 
in the series of Treaties of 1866. 

To this seemingly reasonable request, the govern-
ment made no particular objection; and accordingly 
Acts of Congress were passed and payments were made 
to the Indians of additional compensations, supposed-
ly representing the fair and just value of such lands, 
as follows: 

Act of Congress of March 3, 1891 (26 Stat., 
989), appropriating and paying the Choctaws and 
Chickasaws $2,991,450 for the Cheyenne and Arap-
ahoe Reservation lands (a part of the "Leased 
District") then proposed to be opened to settle-
ment, at the rate of $1.25 per acre. 

Act of Congress of March 2, 1889 (25 Stat., 
1004), appropriating and paying the Seminoles 
$1,912,942 as additional compensation for their 
western lands, which, together with the nominal 
consideration of $325,362 under the Treaty of 
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1866, made a total consideration of $2,238,304, or 
at the rate of $1.25 per acre; 

Act of Congress of March 1, 1889 (25 Stat., 
757), appropriating and paying the Creeks $2,-
280,857.10 as additional compensation for their 
western lands, which, together with the nominal 
consideration of $975,168 under the Treaty of 
1866, made a total consideration of $3,256,025.10, 
or at the rate of $1.25 per acre; 

Act of Congress of March 3, 1893 (27 Stat., 
649), appropriating and paying the Cherokees 
$295,736 as compensation for the lands sold to 
other Indians (the Treaty of 1866 having so pro-
vided) ; and $8,300,000 as compensation for the re-
mainder of the lands opened for settlement, mak-
ing a total consideration $8,595,736, or at the rate 
of $1.42 per acre. 

The contention that the status of all the western 
lands of the Choctaws and Chickasaws, Seminoles, 
Cheeks and Cherokees (acquired, by cession, under the 
series of Treaties of 1866, for the location of Indians) 
was the same, and should be dealt with and disposed of 
under one general plan, is supported in the Opinion of 
the Court of Claims (in the "Wichita Case", 34 Ct, 
Cls., 17-168) as follows: 

That a use should have been retained to the 
Seminoles, the Creeks, and the Cherokees in the 
lands ceded by them while an implied trust did not 
result to the Choctaws and Chickasaws is incred-
ible when we consider the purposes for which all 
the lands were wanted under the ultimatum ad-
dressed to all alike. 

The grant in the Seminole treaty of March 11, 
1866, was made " in compliance with the desire ot 
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the United States to locate other Indians and 
freedmen thereon". (14 Stat. L., 755.) It was an 
unlimited grant and the Seminoles ceded and con-
veyed their entire domain of 2,169,080 acres for 
$325,362, being about 15 cents an acre. When these 
lands were sought to be diverted from the pur-
poses for which they were set apart the question 
arose as to the measure of Seminole right therein, 
with the result that Congress appropriated $1,-
912,942.02 for their reversionary interest. (Ex. 
Doc., 50th Cong., 2d sess.; 25 Stat, L., 1004.) 

The grant of lands in the Creek treaty of June 
14, 1866, was made " in compliance with the de-
sire of the United States to locate other Indians 
and freedmen thereon." The Creeks ceded the 
west half of their entire domain " to be sold and 
used as homes for such other civilized Indians as 
the United States may desire to settle thereon." 
(14 Stat. L., 785.) This was a cession, with limita-
tions, of 3,250,560 acres for $975,168, or about 30 
cents an acre. When the Creek lands were sought 
to be opened for public settlement Congress ap-
propriated $2,280,857.10 for the equity of the 
Creeks in the lands, being at the rate of $1.25 per 
acre, deducting the 30 cents per acre paid under 
the treaty of 1866 as to unassigned lands and 20 
cents per acre to cover expenses on lands which 
had been assigned to other Indians and occupied 
by them. (Ex. Doc, 98, 50th Cong., 2d sess.; 25 
Stat. L., 759.) 

The treaty with the Cherokees of July 19, 1866, 
was dissimilar from all the other treaties. The 
Cherokees agreed to sell to the United States, at a 
price to be agreed on, the territory west of the 
ninety-sixth degree of west longitude, for the set-
tlement of friendly Indians, as wanted. By the 
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failure to agree on terms the President of the 
United States was to fix the price of the land, and 
in the meantime the Cherokees were to have ex-
clusive jurisdiction of all the unoccupied lands, so 
that no white man should come in. (14 Stat, L., 
799.) 

The suggestion appears that the lands which 
formed the subject of these different treaties were 
not held by the same kind of a title, and that the 
terms are unlike in all the agreements. 

The existing circumstances were not precisely 
alike, and there were different conditions of estate 
held by the different tribes, and different subjects 
were necessary to be treated. This state of affairs 
accounts for the use of different phraseology in 
making each treaty. Pervading each agreement is 
the purpose to continue to hold all the lands for 
Indians alone. Nowhere does the suggestion ap-
pear to have lands ceded to be added to the public 
domain. (Pages 140-1.) 

At that time, the contention that the United States 
had ever acquired full title to these lands had not 
arisen. All agreed, and took it for granted (every re-
sponsible official of the United States, from Presidents 
to the lowest field official, as is shown by numerous of-
ficial declarations, from 1866 to 1891) that these lands 
had been acquired for the definite and specific purpose 
of locating thereon the Indians of the western plains; 
and that such lands were held, for these uses, as Indian 
country and not as public lands of the United States. 

So, the United States granted the prayers of the 
Indians, and paid them what all agreed to be the fair 
and just values of the lands. 
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When the appropriation Act for the payment of 

the Choetaws and Chickasaws for the Cheyenne and 
Arapahoe Reservation lands (a part of the "Leased 
District") was passed in 1891, it was suggested, for 
the first time, that the United States might have ac-
quired full title to the "Leased District" lands, under 
the Treaty of 1866. 

Congress hesitated: but after full consideration, 
however, the Act of Congress was carried out and pay-
ment was made, as has been shown. 

Then, when it was proposed to open the Wichita 
Reservation (also a part of the "Leased District"), 
the question of title and ownership was sent to the 
courts, as heretofore shown; and the final decision of 
the Supreme Court, in that case, declared that the 
United States had acquired full title to the "Leased 
District" lands, under the Treaty of 1866; reserving 
any decisions (because of lack of power and authority, 
under the Jurisdictional Act) as to the value of the 
lands or upon any considerations of "mere justice or 
fairness 'and pointed the way to the Congress as the 
only branch of the Government having the power to 
afford relief. 

The attention of the court, at this point, is espe-
cially called to the "Map of All Lands Originally Own-
ed by the Seminoles, Creeks and Cherokees, Adjoining 
Lands Owned by the Choetaws and Chickasaws". 

Thereon is painted a picture more vivid and con-
vincing than can be done by the use of words. 
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All of the western lands of the Five Civilized 

Tribes (acquired by the series of Treaties of 1866) are 
shown. Likewise, all dispositions of all of such lands 
are shown. 

Every acre of this vast area of the western lands 
of the Five Civilized Tribes has been paid for at fair 
and just values, except the "remainder' of their (Choc-
taw and Chickasaw) 'Leased District' lands"; and the 
instant proceeding makes it possible for these lands to 
be paid for, at fair and just values, and upon a parity 
with all of the other lands similarly situated, acquired 
at the same time, under like treaties, f o r like purposes 
and f o r like nominal considerations. 

Since the Supreme Court (in the "Wichita Case") 
has pointed the way, and Congress has, in its wisdom, 
authorized the instant proceeding, free from any issues 
of title and ownership, and taking into consideration 
all the other things which the Jurisdictional Resolution 
directs, is it unreasonable for the plainiff Indians to 
respectfully and earnestly urge that the "Findings of 
Fact and Conclusions" of this Honorable Court lay 
the basis for righting the long standing wrong which 
they have suffered! 
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EVERY ACT OF THE EXECUTIVE OFFICERS 
OF THE UNITED STATES, FROM 1866 TO 
1891 SUPPORTS AND CONFIRMS THE CON-
TENTION OF THE PLAINIFF INDIANS 
THAT UNDER THE CESSION OF 1866, THE 
"LEASED DISTRICT" LANDS WERE RE-
GARDED AS, AND HELD TO BE, INDIAN 
COUNTRY A N D NOT PUBLIC LANDS OF 
THE UNITED STATES. 
In pursuance of the purpose of the government 

(namely, the location of the Indians on ceded lands), 
the Kiowas, Comanches and Apaches were provided 
homes in the -Leased District" in 1867. The Wichitas 
were removed from Kansas and located there m 1868; 
and the Cheyennes and Arapahoes in 1869; and the 
only portion of the "Leased District" not used for the 
location of Indians, was Greer County, over which 
Texas claimed and exercised jurisdiction. 

The first official act of the United States to in-
delibly impress the nature and character of Indian 
cov/ntry upon the -Leased District" lands, is contained 
iu the second Article of the Treaty of October 21,1867 
(15 Stat., 581), with the Kiowas, Comanches, and 
Apaches. 

Their reservation (within the "Leased District") 
was 

set apart for the absolute and undisturbed use and 
occupation of the tribes herein named, and tor 
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such other friendly tribes or individual Indians 
as from time to time they may be willing (with the 
consent of the United States) to admit among 
them; and the United States now solemnly agrees 
that no person except those herein authorized so 
to do, except such officers, agents and employes of 
the Government as may be authorized to enter up-
on Indian reservations in discharge of duties en-
joined by law, shall ever be permitted to pass over, 
settle upon, or reside in the Territory described m 
this article, or in such territory as may be added 
to this reservation for the use of said Indians&c. 

We now come to excerpts from official Records 
and Documents of the United States which, while some-
what long, and, in some instances are cumulative, most 
unanimously and overwhelmingly support and confirm 
the contentions of the plaintiff Indians, in the instant 
proceeding, that the "Leased District" lands were, for 
more than a quarter of a century after the Treaty of 
1866, regarded as, and held to be, Indian country and 
not public lands of the United States. 

The n a t u r e and holding of these lands, together 
with the western lands of the other Five Civilized 
Tribes, acquired under the series of treaties made m 
1866 was never questioned throughout all of this time, 
by a'single one of the Executive interpretations by the 
responsible officials of the United States. 

These excerpts which s h a l l follow bear wholly upon 
the issues in the instant proceeding: That the Indians 
(as well as the Government's representatives) all un-
derstood that the -Leased District" lands were to re-
main Indian country; that they were not ceded for the 
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purpose of passing full title; and that, under the term 
of the Jurisdictional Resolution and under existi * 
"circumstances and conditions", they are entitled^ 
receive fair and just compensation for "the remaind ° 
of their <Leased District' lands". " 01 

Such Excerpts are as follows: 
Carl Schurz, Secretary of the Interior, in a n of_ 

ficial communication dated May 1,1879, said: 
The title acquired by the government, by the 

treaties of 1866, was secured in pursuance and 
furtherance of the same purpose of Indian settle 
ment, which was the foundation of the original 
scheme. That purpose was the removal of Indian 
tribes from the limits of the political state and ter-
ritorial organization and their present permanent 
location upon other lands sufficient for the needs 
of each tribe. These lands being ample in area for 
the purpose, it has become a settled policy to lo-
cate other tribes thereon, as fast as arrangements 
can be made; and provision has been constantly 
made, by treaties, agreements and acts of Con-
gress to effect these objects. 

That purpose is expressly declared in the said 
treaties. The cessions of the Creeks and Seminoles 
are stated to have been made "in compliance with 
the desire of the United States to locate other In-
dians and freedmen thereon". These words must 
be held to create a trust equivalent to what would 
have been imposed had the language been for the 
purpose of locating Indians and freedmen there-
on? 

The lands ceded by the Choctaws and Chicka-
saws were, by article 9 of the treaty of June 22, 
1855 "leased to the United States, for the perma-
nent settlement of the Wichita and such other 

tribes, or bands of Indians as the government may 
desire to locate thereon.'' The Treaty of 1866 sub-
stituted a direct purchase for the lease, but did not 
extinguish or alter the trust. (House Rep. No. 
3147, 51st Congress, 1st Session.) 
In President Hayes' proclamation of February 12, 

1880, relating to the Indian Territory, he said: 
Which territory is designated, recognized and 

described by the treaties and laws of the United 
States, and by the executive authorities, as Indian 
country, and, as such, is subject only to occupa-
tion by Indian tribes, officers of the Indian depart-
ments, military posts, and by such persons as may 
be privileged to reside and trade therein, under 
the intercourse law of the United States. (House 
Rep. 3147, 51st Congress, 1st Session.) 
A report of C. W. Holcomb, acting Commissioner 

of the General Land Office, April 25, 1881, contains the 
following statement: 

The Choctaw and Chickasaw cession of April 
28, 1866 (14 Stats. 769) was, by the tenth section 
thereof, made subject to the conditions of the com-
pact of June 22, 1855 (11 Stat. 613) by the ninth 
article of which it is stipulated that the land should 
be appropriated for the permanent settlement of 
such tribes or bands of Indians as the United 
States might desire to locate thereon. 

The title of the United States to lands in the 
Indian Territory is, as heretofore shown, subject 
to a specific trust; and it is not within the lawful 
power of either the legislature, or executive de-
partment of the Government to annihilate such 
trust or to avoid the obligations arising therefrom. 
(Sen. Ex. Doc. No. I l l , 47 Cong. 1st Sess.) 
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The report of the General Land Office, transmitted 

by Hon. S. J. Kirkwood, Secretary of the Interior, to 
the President, February 17, 1882, contains the follow-
ing statements: 

The lands to which the United States holds the 
legal title, within the Indian Territory, was re-
served, by treating stipulation and acts of Con-
gress, and are not, and never have been, public 
lands subject to general occupation. 

The treaties, by which the United States acquir-
ed title to any of the lands in the Indian Territory, 
or obtained the conditional right to control the 
disposal of any of such lands, were the treaties 
with the Seminoles of March 21, 1866, with the 
Choctaws and Chickasaws of April 22, 1866, with 
the Creeks of June 14, 1866, and with the Chero-
kees of July 19,1866. 

The lands reconveyed to the United States by 
the foregoing treaties, are, therefore, held subject 
to the trust named. They can be appropriated only 
to the uses specified, and to those only by the Unit-
ed States, and then only in the manner provided 
by law. Miscellaneous immigration, even by the 
intended beneficiaries, would be unauthorized and 
illegal. 

The Choctaw and Chickasaw cession of April 
22, 1866 (14 Stat, 769), was by the tenth section 
thereof made subject to the conditions of the com-
pact of June 22, 1855 (11 Stat, 613), and by the 
ninth article of which it was stipulated that the 
lands should be appropriated for the permanent 
settlement of such tribes, or bands, of Indians as 
the United States might desire to locate thereon. 

The title of the United States to lands in the 
Indian Territory is, as heretofore shown, subject 
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to specific trusts, and it is not within the lawful 
power of either the legislative, or executive de-
partments of the government, to annihilate such 
trusts, or to avoid the obligation arising thereun-
der. Such trusts are for the benefit of Indian tribes 
and Indian freedmen. (Sen. Ex. Doc. No. I l l , 47 
Cong. 1st. Sess.) 
A report of the Indian Office, by H. Price, Com-

missioner of Indian Affairs, dated January 31, 1884, 
transmitted by the Secretary of the Interior to the 
Senate, contains the following statement relating to the 
Indian Territory: 

No part of said territory remains free from 
appropriation either to a direct trust, assumed by 
treaty or by reservations for tribes thereon under 
executive order, except that portion still claimed 
by the State of Texas, and lying between Red 
River and the north fork of the same. 
On the 14th of February, 1884, H. M. Teller, then 

Secretary of the Interior, in response to a resolution 
of inquiry adopted by the Senate, said: 

These lands were acquired by treaties with the 
various Indian Nations or tribes in that territory 
in 1866, to be held for Indian purposes, and to 
some extent for the settlement of the f ormer slaves 
of some of said nations, or portions thereof. Such 
are the purposes for which said lands are now be-
ing used or held according: to the common under-
standing of the objects of the treaties by which 
they were acquired, and from these;arise. the nece -
sity for, or obligation to keep s a i d lands m t tar 
present condition or occupation or otherwise. (Sen. 
Ex Doc. 108, 48th Cong. 1st Session.) 
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A proclamation of President Chester A. Arthur, 

dated July 1, 1884, relating to the Indian Territory, 
contains the following statement: 

Which territory is designated, recognized, and 
described by the treaties and laws of the United 
States and by the executive authorities as Indian 
country, and as such is subject to Indian occupa-
tion only. 
An official report of H. Price, Commissioner of 

Indian Affairs, dated January 26, 1885, contains the 
following: 

The title acquired by the Government by the 
treaties of 1866, was secured in pursuance and 
furtherance of the same purpose of Indian settle-
ment which was the foundation of the original 
scheme. That purpose was the removal of Indian 
tribes from the limits of the political state and ter-
ritorial organizations, and their permanent loca-
tion upon other lands sufficient for the needs of 
each tribe. These lands being ample in area for 
the purpose, it has become a settled policy to lo-
cate other tribes thereon, as fast as arrangements 
can be made, and provisions have been constantly 
made, by treaties, agreements and acts of Con-
gress, to effect these objects. 

In an official communication from H. M. Teller, as 
the Secretary of the Interior, to the President, relat-
ing to the Indian Territory dated January 26, 1885, the 
Secretary refers to a former decision, "That no part 
of said territory remains free from appropriation, 
either to a direct trust asumed by treaty, or by reser-
vations for tribes thereon under executive order, ex-
cept that portion still claimed by the State of Texas 
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and lying between Bed River and the north fork of the 
same 'and says: 

This status of the land, as thus determined, has 
been adhered to by this Department ; and on April 
26,1879, February 12,1880, and in July, 1884, pro-
clamations were issued by the President, warning 
unauthorized persons against going upon these 
lands. 

Objection will be made to the occupation of any 
part of the Indian Territory by other than In-
dians, on the ground that the Government set 
apart the territory for the exclusive use of the In-
dians and covenanted that no others should reside 
therein. It is not denied that the treaties so pro-
vide. It is however, within the power of the Gov-
ernment with the consent of the Indians interest-
ed, to change this provision of the treaties so that 
these desirable unoccupied lands may be placed 
within the lawful reach of the settlers. 

Again on January 29, 1885, President Chester A. 
Arthur, in response to a resolution of the Senate re-
questing him to advise the Senate as to the status of 
certain lands in the Indian Territory, among other 
things, said: 

None of the land or general laws of the United 
States have been extended over these lands, except 
as to punishment for crimes and other provisions 
contained in the intercourse act, which relate to 
trade and the introduction of spirituous liquors 
and arms among Indians, and do not sanction set-
tlement, It is clear that no authorized settlement 
can be made by any person in the Territory in 
question. 

Until the existing status of these lands shall 
have been changed by agreement with the Indians 
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interested, or in some other manner, as may be 
determined by Congress, the treaties heretofore 
made with the Indians shonld be maintained, and 
the power of the Government to the extent neces-
sary should be exercised to keep off intruders and 
all unauthorized persons. 
On September 16, 1890, George Chandler, Acting 

Secretary of the Interior, transmitted to the Chairman 
of the House Committee on Indian Affairs, an elabo-
rate and exhaustive report by Mr. R. V. Belt, acting 
Commissioner of Indian Affairs, in which Mr. Belt 
thoroughly analyses the claim of the Choctaws and 
Chickasaws. Among other things, in this report, is 
found the following: 

It is possible that the commission, when it came 
to negotiate with the Choctaws and Chickasaws, 
may have omitted from the treaty with these In-
dians a similar condition and reservation regard-
ing the purposes for which the lands were to be 
used, because of the fact that the United States had 
secured by a prior treaty a lease, which amounted 
to a permanent lease, of the lands in question for 
Indian purposes, for which, together with other 
considerations, it had paid the sum of $800,000. 
Considering this fact, the commission negotiating 
the treaty may have considered the payment of 
the $300,000 additional, as provided for in the 
treaty of 1866, a sufficient compensation for an ab-
solute cession of all right, title, and interest that 
the Choctaws and Chickasaws had in and to the 
said "Leased District".' This conclusion, however, 
cannot be fairly reached when the record of the 
negotiations is fuly considered; for we have al-
ready seen that these Indians accepted the terms 
proposed by the commission, upon which the 

treaties would be negotiated; and these very terms 
indicate the purpose for which the ceded lands 
were to be used. And it shows quite clearly that 
the Indians understood that they were parting 
with whatever right, title, and interest remained 
to them in the "leased district" to the United 
States, to be used for the location and settlement 
of other Indians thereon. 

The negotiations made about that time by the 
United States with Indian tribes show very con-
clusively that a policy had been carefully mapped 
out for the acquisition by the United States of the 
right to locate other Indians upon portions of the 
lands owned and occupied by the Five Civilized 
Tribes in the Indian Territory. 

I am inclined, therefore, to the opinion that the 
Choctaw and Chickasaw Indians have good ground 
for the claim that the United States took the land 
ceded by them upon the trust to settle other In-
dians and freedmen thereon, as the policy upon 
which the negotiations were made clearly indicat-
ed its desire and purpose to do. 

While there are clearly no words of limitation 
in the treaty of 1866 as to the use to which the ced-
ed lands should be put by the United States, the 
history of the negotiations preceding and result-
ing in that treaty and the subsequent treatment of 
the subject quite clearly indicate that the Choc-
taws and Chickasaws have good grounds for claim-
ing that they understood that the lands were to be 
used for the location of other Indians and freed-
men thereon. 

Finally, we quote from that part of the Opinion of 
the Court of Claims (34 Ct. C'ls., 17-168) bearing upon 
this particular phase of the instant proceeding. 
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The aets of the United States in regarding and 

holding the "Leased District" as Indian country and 
not as public lands of the United States, are reviewed; 
and, as a basis for its findings, most of the above quoted 
official Records and Documents of the United States 
are made use of. 

In that Opinion (pages 144-47), it is said: 
"On July 4, 1866, the United States made a 

treaty with the Delawares (14 Stat. L., 793). In its 
preamble it was recited that the United States had 
made treaties with the Choctaws and Chickasaws, 
the Creeks and the Seminoles, whereby the Gov-
ernment had " a c q u i r e d the right to locate other 
Indians within" the Indian country. Under article 
4 the United States agreed to sell to the Delaware 
Indians a tract of land in the Indian country ceded 
by the Choctaws and Chickasaws, the Creeks or 
the Seminoles, or which thereafter might be ceded 
by the Cherokees, the land to be selected by the 
Delawares. This language implied that the Gov-
ernment got as much of a title from one tribe as 
from another, no more and no less, and all for the 
same purpose. The agreement with the Delawares 
was in line with and pursuant to the previously 
announced policy of obtaining lands upon which 
other Indians might be located. 

In 1879 the question was raised as to the right 
of the Government to remove persons from the un-
occupied lands who, in apparent violation of the 
treaties, had gone there. The Secretary of the In-
terior, in reply to an inquiry from the Secretary 
of War on this subject, after reciting the lease of 
1855 and the effect of article 9 thereof, stated'' that 
the treaty of 1866 substituted a direct purchase 
for the lease, but did not extinguish or alter the 
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trust." This statement is inaccurate as a legal 
proposition. If the direct purchase become the 
substitute of the lease which originated the trust, 
on its face there could be no trust. A direct pur-
chase would supersede the trust, outright. Secre-
tary Schurz seems to have confused the matter of 
an express trust with a trust implied by law. None 
however, can doubt that the idea intended to be 
conveyed was that, despite the direct cession, the 
Government conceded the reversionary interest of 
the claimants. And who else could he have meant 
but the claimants when the Secretary said the pur-
chase did not alter the trust, after referring to the 
lease which created it in favor of the Choctaws 
and Chickasaws, and in them alone? The theory 
that the trust was for somebody else is not only 
without support in the proof, but against every 
conceivable reason for taking a trust for other 
tribes. If the Government took the land in trust 
for the benefit of other Indians who had no inter-
est in the ceded territory, it accomplished by in-
direction what it could better have done upon the 
claim of absolute ownership and with much less in-
convenience to itself. 

In response to a resolution of the Senate adopt-
ed February 17, 1882, calling for information con-
cerning the rishts of settlers, another Secretary o± 
the Interior went into the history of these lands 
and informed the Senate that the cession of the 
treaty of April 28, 1866, with the claimants was, 
bv its tenth article, "made subject to the condi-
tions of the compact of June 22, 1855", m the 
ninth article thereof. (Secretary Kirkwood s let. 
ter ) President Hayes had, in the meantime, issued 
his proclamation warning white intruders ott 
these lands, on the ground that they constituted 
Indian country, for Indians only. President Ar-
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thur followed with his proclamation to the same 
effect, (H. R, 3147, 51st Cong., 1st sess., 19, 25.) 
These proclamations originated before any ques-
tions had been sprung from the claimants or in 
their behalf. The Government was interpreting its 
own treaty. After the controversy was on and the 
issue had been made in Congress President Cleve-
land issued his proclamation on the same subject, 
thus keeping in line with his predecessors, until 
the courts should overthrow the executive and leg-
islative view of the purposes for which the lands 
had been ceded. (Proc, March 16,1896.) 

As far back as 1881 the Land Office did not re-
gard the leased district as the absolute property of 
the United States, but "subject to specific trusts", 
set forth in detail. Acting Commissioner1 Holcomb 
conceded the assumption of trusts under the sev-
eral treaties which included the Choctaw and 
Chickasaw agreement, (Rep., Apr. 25, 1881.) 

Secretary Teller, in a communication to the 
Senate concerning lands in the Indian Territory 
not claimed and occupied by the Five Tribes, said 
in 1884 that "these lands were acquired by treaties 
with the various Indian nations or tribes in that 
Territory in 1866, to be held for Indian purposes, 
and to some extent for the settlement of the for-
mer slaves of some of said nations, or portions 
thereof". (Com. Sec, of Int., Feb, 14, 1884.) The 
status of the ceded lands was again considered by 
the same Secretary the following year, and the first 
opinion elaborated to the general conclusion that 
there was a direct trust, (Secretary Teller 's Com. 
to Senate, Jan. 26, 1885.) 

The trust character of the estate acquired by 
the United States was referred to from time to 
time by other officials connected with the adminis-
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tration of the public lands and of the affairs of the 
Indians. (Repts. Comm'r Price, 1885, and Acting 
Comm'r Belt, 1890.) And in 1889, construing the 
analogous treaty with the Seminoles, Secretary 
Vilas said it was claimed, "perhaps with force", 
that the unconditional cession by the Seminoles 
was, in fact, made upon the same understanding 
as the cession by the Creeks. In the clear absence 
of any stipulation in the Seminole agreement that 
the lands would be used according to the expecta-
tion, the Secretary did not recognize the demand 
of the Seminoles made at that time, but when Con-
gress considered the matter, at the instance of the 
Secretary, an appropriation was made in recogni-
tion of the implied trust, (25 Stat, L., 1004, supra). 
The legislation was by the Congress preceding 
that which recognized the Choctaw and Chickasaw 
claim. 

The persuasive character of the construction 
given by officials so intimately connected with the 
proper disposition of the public lands, and so in-
tent upon procuring lands for nonreservation 
tribes, becomes of great value when it is consid-
ered that such departmental construction was 
nearly contemporaneous with the execution of the 
treaty itself. (Italics ours.) Secretary Noble took 
a different view of the matter long after, when it 
came to the question of compensating the claim-
ants for lands taken by Executive order for the 
Cheyennes and Arapahoes with a result not ac-
cepted by Congress, but his dissent is all the more 
conspicuous by the comparison of his view with 
that of every other official and department of the 
Government until the special message of the Pres-
ident adopting the views of Secretary Noble. 
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(5) 

DECISION'S OF THE UNITED STATES COURT 
OF CLAIMS AND THE SUPREME COURT OF 
THE UNITED STATES IN THE "WICHITA 
CASE". 

Next in order, in this Argument, come the deci-
sions of the United States Court of Claims and the Su-
preme Court of the United States in the "Wichita 
Case" (179 U. S., 494-552; 45 L, ed., 291-313.) 

Further reference to those decisions is made, in 
this connection, in order that the chain of events, fol-
lowing the Treaties of 1855 and 1866, may be made 
complete. 

It has already been shown, in other parts of this 
Brief, that this case arose when it was proposed to 
open the lands of the Wichita Reservation (a part of 
the "Leased District") to settlement, under the public 
land laws of the United States. 

This was four years after the plaintiff Indians 
had protested a like opening of the Cheyenne and Arap-
ahoe Reservation lands (also a part of the "Leased 
District"), and prayed for payment to them therefor 
of fair and just compensation; and Congress heeded 
their prayer and paid them the sum of $2,991,450 (Act 
of Congress of March 3, 1891, 26 Stat., 989), or at the 
rate of $1.25 per acre. 

When, in 1895, it was proposed to open the Wichi-
ta Reservation lands to settlement, the Indians again 
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protested and prayed for fair and just compensation 
for those lands; and Jurisdictional Act of March 2, 
1895 (28 Stat., 876) was passed ; and the two final deci-
sions of the Court of Claims and the Supreme Court, 
in the "Wichita Case", followed. 

It has also been shown, in other parts of this Brief, 
that the Court of Claims sustained the contentions of 
the Indians that they had not intended to cede the 
"Leased District" lands to the United States absolute-
ly and without limitation, but that it was the under-
standing of all parties to the Treaty that such lands 
had been ceeded in trust, for the definite and specific 
purpose of locating thereon the Indians of the western 
plains; and that the use of the word "cede" in the 
Treaty of 1866 was intended as an extension of the 
lease, for that purpose, under the Treaty of 1855. 

It has also been shown that the decision of the 
Court of Claims was reversed by the Supreme Court 
upon the sole and only ground that the word "cede", 
as used in the Treaty of 1866, must be given its legal 
meaning and interpretation ; that, irrespective of any 
understanding upon the part of the makers of the 
treaty, this meaning and interpretation could not be 
ignored or departed from; that, under the wording of 
the Jurisdictional Act, the courts had no power and 
authority to go beyond the legal rights of the parties 
or to consider or pass upon any consideration of "mere 
justice or fairness"; and that, if injustice has been 
done, as to the value of the lands, the Congress, alone, 
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had the power and authority to provide means of 
relief. 

The instant proceeding has been authorized in 
pursuance of that holding. The Jurisdictional Resolu-
tion herein clearly affords and supplies the power and 
authority (as held by the Supreme Court) which was 
lacking in the Jurisdictional Act in the " Wichita Case" 
to render "Finding of Fact and Conclusion" based 
upon considerations of "mere justice or fairness". 

Very full excerpts from the decision of those two 
courts have been set out, in the presentation of other 
phases of the instant proceeding; and it is not thought 
necessary to repeat the same, in this connection. 

It is deemed sufficient to here say that both deci-
sions support and confirm the facts as to the "circum-
stances and conditions'' surrounding the making of the 
Treaty of 1866; and when, as authorized and directed 
by the Jurisdictional Resolution, in the instant pro-
ceeding, those are the facts which, alone, bear upon the 
issues herein (as to whether the plaintiff Indians have 
received fair and just compensation " f o r the remain-
der of their 'Leased District' lands", and "irrespec-
tive of any former adjudication upon title and owner-
ship"), they respectfully and earnestly urge that the 
"Finding of Fact and Conclusion" of this Honorable 
Court should grant them the relief prayed for. 
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THE ACTIVITIES OF THE PLAINTIFF INDIANS 
IN THEIR EFFORTS TO SECURE RELIEF. 
This phase of the whole subject is again referred 

to, in this part of the Argument, because the activities 
of the plaintiff Indians to secure relief, following the 
final decision of the Supreme Court in the "Wichita 
Case'', constitute an important link in the chain of his-
torical events which bear upon the particular issues in 
the instant proceeding. 

A showing as to such activities, is not required by 
the Jurisdictional Resolution. It provides that 

" * * * said court is authorized and directed, not-
withstanding the lapse of time or the statutes of 
limitation # * * to inquire into the claim of said 

I Indian Nations for just compensation for said 
(Leased District) * * * lands." 
Yet, we feel justified in referring to their activi-

ties, in that respect, as showing their faith in the jus-
tice of their claim, and their hope that, at some time 
and in its own way, their guardian, the great govern-
ment of the United States, would, upon considerations 
of "mere justice and fairness" (as declared by the Su-
preme Court), provide some means of relief. 

Their unceasing activities, to this end, make up 
a pathetic chapter of the history of the Government's 
dealings with the Indians. These activities will not be 
denied by counsel for the United States, in the instant 
proceeding. 
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In season and out of season, they have besought 

and importuned the Congress for relief, from 1900 
(the d a t e of the Supreme Court's decision in the 
"Wichita Case") to the passage of the Jurisdictional 
Resolution under which the instant claim is now being 
presented. 

Prior to Oklahoma Statehood in 1908, they were 
without representation, except by their own tribal of-
ficers. After 1906, they were without tribal representa-
tion, except the representation their Chief Executives 
could make, under their limited authority, following 
the dissolution of their tribal governments, under the 
Supplementary Choctaw and Chickasaw Agreement of 
1902. 

Then, after Oklahoma Statehood, in 1908, they ap-
pealed to the Oklahoma Senators and Representatives 
in Congress to present and press, for favorable action, 
their prayers and petitions for relief. 

Throughout all these years, the plaintiff Indians 
were as active and persistent as they could be, under 
conditions of diminished power and resources. They 
had no money or other means available for the payment 
of attorneys or other representatives to press their 
claim. They could only offer, upon uncertain and in-
definite terms, contingent compensation to those who 
might be willing to assist, since any compensation for 
services rendered must be conditioned upon approval 
by the Commissioner of Indian Affairs and the Secre-
tary of the Interior, and final ratification by Congress. 

Notwithstanding t h e s e handicaps (a condition 
nearly approaching helplessness), they persisted, from 
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year to year; and the Congressional Record, as well 
as the printed Hearings before the Indian Affairs Com-
mittees of the Senate and House of Representatives, 
together with the correspondence files of the Commis-
sioner of Indian Affairs and the Secretary of the In-
terior, bear eloquent testimony of the number and ear-
nestness of their pleas and prayers for relief. 

The first actual, tangible results were achieved in 
1931, by the passage of Senate Bill 3165, 71st Congress, 
3rd Session, entitled: 

" A n Act conferring Jurisdiction upon the Court 
of Claims to hear, consider and report upon a claim 
of the Choctaw and Chickasaw Nations or Tribes 
for fair and just compensation for the remainder 
of the Leased District lands." 
This measure was, on February 18, 1931, disap-

proved by President Hoover (Senate Document 280, 
71st Congress, 3rd Session). 

The form of such measure, as to its vital provi-
sions, was suggested by the Secretary of the Interior, 
in his approval of the "Memorandum for the Secre-
tary" of the Commissioner of Indian Affairs, trans-
mitted to the Chairman of the Senate Committee on In-
dian Affairs on May 2, 1930, and filed by the United 
States, as a part of the record in the instant proceed-
ing. 

We quote from the "Memorandum": 
However, should Congress consider favorably 

this legislation, the portion of the Leased District 
upon which the Cheyennes and Arapahoes were 



/ I t f ) 
158 

settled and for which the Choctaw and Chickasaw 
Nations were fully compensated as above indi-
cated should not be included within the terms of 
the bill, and it is therefore suggested that section 
1 of S. 3165 be modified to read as follows: 

"Be it enacted by the Senate and House of 
Representatives of the United States of Ameri-
ca in Congress assembled. That the Court of 
Claims is hereby authorized and directed to hear 
and consider the claims of the Choctaw and 
Chickasaw Indian Nations that they have never 
received fair and just compensation for the re-
mainder of their 1 Leased District' land acquired 
by the United States under article 3 of the 
treaty of 1866 (14 Statutes at Large, page 769), 
not including the Cheyenne and Arapahoe lands 
for which compensation was made to the Choc-
taw and Chickasaw Nations by the act of Con-
gress approved March 3, 1891 (26 Statutes at 
Large, page 989), and to report its findings to 
Congress notwithstanding the lapse of time or 
the statute of limitations and irrespective of any 
former adjudication upon title and ownership, 
as to whether the consideration paid or agreed 
to be paid for said remainder of said lands was 
fair and just, and if not, whether the United 
States should pay to the Choctaw and Chickasaw 
Nations additional compensation therefor, and 
if so, what amount should be so paid, taking 
into consideration the circumstances and condi-
tions under which said lands were acquired, the 
purposes for which they were used, and the final 
disposition thereof.'' 

Section 1 of the measure is set out for the purpose 
of showing that, in its vital provisions, as recommended 
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by the Indian Office and the Interior Department, it is 
identical with the Jurisdictional Resolution in the in-
stant proceeding. As finally passed, there were some 
slight changes from this draft, but none of any conse-
quence. 

Yet, as stated, it was disapproved by President 
Hoover, and he set out the following grounds, as the 
basis of his veto message: 

The bill does not send this claim to the Court of 
Claims for adjudication and settlement, as is nor-
mally the case with respect to Indian claims. That 
would, indeed, be futile, since the Supreme Court 
has ruled that neither it nor the Court of Claims 
has jurisdiction to decide that the United States 
shall pay for lands that it already owns. The re-
sult of the bill would seem to be, through a report 
to Congress from the Court of Claims, to create 
a lawful aspect to a claim which has no present 
legal standing. 

This case raises a very wide issue of whether 
we are to undertake revision of treaties entered 
into in the acquiring of Indian lands during the 
past 150 years. The values of such lands have ob-
viously increased, and the undertakings entered 
into at the time the agreements were made may 
naturally look small in after years. But the in-
creased values have been the result of the efforts 
of our citizens in building this Nation. 

This case would I feel, create a dangerous prec-
edent which could conceivably involve the Govern-
ment in very large liabilities. 

* * * * * * * 

It is the purpose of the United States Govern-
ment to do justice by the Indians and assist them 
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to citizenship and participation in the benefits of 
our civilization. And in the case of these tribes 
the Government has during the past 18 years ex-
pended a total of approximately $3,500,000 out of 
the taxpayers' money and they will in a few years 
exceed the totals of these claims. 

We shall analyze the grounds of the President's 
disapproval. 

As to the "legal aspect" of the claim, the measure 
which was disapproved completely answers that con-
tention. It says, in definite and specific words, that the 
claim for fair and just compensation " f o r the remain-
der of the 'Leased District' lands" shall be considered 
and passed upon "irrespective of any former adjudi-
cation upon title and ownership"; and that all the " c i r -
cumstances and conditions" shall be taken into con-
sideration in precisely the same words as are contained 
in the Jurisdictional Resolution in the instant proceed-
ing. It has been made plain throughout this Brief that 
there are now no legal aspects existing, those having 
been settled in the "Wichita Case"; and the very mea-
sure which the President had before him very definite-
ly and very specifically excluded all considerations of 
title and ownership. 

There were no "legal aspects" existing when the 
United States paid the Choctaws and Chickasaws for 
the Cheyenne and Arapahoe Reservation lands (a part 
of the "Leased District") and the United States al-
ready owned those lands, under the cession of 1866. 
The same is true of the western lands of the Seminoles, 
Creeks and Cherokees. All had been acquired and were 
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owned by cessions under the series of Treaties of 1866. 
There were no quibblings as to legal aspects; and the 
United States acted under its power and authority, 
upon considerations of "mere justice and fairness, and 
paid the Indians what was deemed to be fair and just 
values for the lands involved; and it is the plea and 
prayer of the plaintiff Indians in the instant proceed-
ing, that they now receive the same measure of "mere 
justice and fairness" as to the "remainder of their 
4Leased District' lands". 

A s to the value of the lands, it was not proposed in 
the disapproved measure (nor is it proposed now) that 
the Indians shall be paid the present value of the lands. 
They then prayed for (and they now pray for) com-
pensation at $1.25 per acre, less actual expenses in-
curred by the Government in the sale or disposition 
otherwise, of the land. The claim is, in effect upon the 
basis of the net proceeds, and not the present value. 

As to the contention that the allowance of the 
claim "could conceivably involve the government in 
very large liabilities", it is only necessary to say (1) 
that the liabilities of the Government (when the lands 
are valued at the government price, less expenses), 
would not be large, in the sense used by the President, 
and (2) that the largeness or smallness of the Govern-
ment's liabilities are not elements proper to be con-
sidered if its liability exists at all. However, in neither 
the measure disapproved, nor in the instant proceed-
ing is the liability of the Government being urged. The 
sole and only issues possible, in either or both of the 
measures, is as to whether the Indians have, under all 
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the "circumstances and conditions", received fair and 
just compensation " f o r the remainder of their 'Leased 
Districty lands", and whether, upon consideration of 
"mere justice and fairness", the Government ought to 
grant them the relief prayed for. 

As to the statement that considerable sums of 
money have been spent, out of the moneys of taxpayers 
for the benefit of the Indians, we can only refer to 
facts supported by all Government records, and con-
firmed by the knowledge of all Government officials. 

These moneys were expended for the allotment of 
lands, the preparation of citizenship rolls and other 
matters of administration. It was agreed, in the later 
treaties, that if the Indians would agree to the pro-
gram of the Government, in preparation for Oklahoma 
Statehood, the Government would administer the es-
tate of the Indians at its own expense. The Indians 
very reluctantly agreed. They were satisfied with their 
tribal governments and tribal relations and wished to 
remain undisturbed; and only the strong arm of the 
Government brought them to a reluctant agreement to 
the changes which were demanded. Is it quite fair and 
is it quite "good sportsmanship", so to speak, to now 
suggest that these expenditures be charged or held 
against the Indians in the consideration of a claim which 
arises out of a wholly different chain of events. 

If the President disapproved the Act of 1931 with-
out knowing its true meaning and purpose, his act is 
to be deplored; and the fault lies with those who failed 
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to furnish him accurate information upon this g r e a t 

subject. 
If he acted upon a correct understanding of the 

true meaning and purpose of the measure, then we are 
forced to the conclusion that the exercise of such power, 
under the circumstances, is not the treatment which 
helpless wards are entitled to receive at the hands of a 
powerful guardian. 

As shown, the measure of 1931 was disapproved; 
and the Indians were again thrown back upon their own 
efforts for other means of relief. 

Then, it was discovered that Section 151 of the Ju-
dicial Code (heretofore set out) was applicable; and, 
by authority of the same, the Jurisdictional Resolu-
tion, authorizing and governing the instant proceeding, 
was passed by the Senate of the United States; and the 
claim of the plaintiff Indians is now presented there-
under. 

(7) 
CONSTRUCTION OF INDIAN TREATIES. 
The rules as laid down by the Supreme Court of 

the United States, for the interp^ticm ^ c a -
tion of Indian treaties, are so we 1 settled, andL have 
b een been adhered to, without division or variation for 
s Tong a time (running back to the early years of our 
national life) that we deem it only necessary to state 
thtrwi thout extended citations of, and quotations 
from', any considerable number of cases. 
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These rules are that Indian treaties are not to be 

construed to the prejudice of the Indians, and that, 
where their understanding is possible to be ascertain-
ed, such treaties are to be interpreted and construed 
according to the understanding of the Indians; and 
also, that the understanding of the Indians, as to the 
true meaning of such treaties, may be gathered from 
the "circumstances and conditions" under which they 
were entered into. 

These rules were first stated in Worcester v. Geor-
gia (6 Peters, 515; 8 L. ed. 483): 

Therein, it was said: 
The language used in treaties with the Indians 

should never be construed to their prejudice. If 
words be made use of which are susceptible of a 
more extended meaning than their plain import, 
as connected with the tenor of the treaty, they 
should be considered as used only in the latter 
sense. 

^ ^ ^ ^ ^ 

How the words of the treaty were understood by 
this unlettered people, rather than their critical 
meaning, should form the rule of construction. 

The first and leading case, involving the same In-
dians who are plaintiffs in the instant proceeding, in 
which these principles were anounced and applied, was 
Choctaw Nation v. United States (119 U. S., 1; 30 L. ed. 
306). 

In that case the Choctaw Nation was claiming, 
upon considerations of "mere justice and fairness", 
the net proceeds of the sales of their lands in Missis-
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sippi which, under the Treaty of 1830, had been ceded 
to the United States without consideration. The Indians 
contended that they had ceded a part of their lands in 
Mississippi (some 4,000,000 acres) under the Treaty 
of 1820, in exchange for lands in the west; and that, 
when the Treaty of 1830 was made, they were required 
to cede the balance of their Mississippi lands (amount-
ing to more than 10,000,000 acres), and received no ad-
ditional western lands and no other consideration there-
for. 

The United States permitted suit upon this net 
proceeds claim; and the Indians recovered and were 
paid. 

The issues in that case almost wholly parallel the 
issues in the instant proceeding; and the Supreme 
Court said: 

In reviewing the controversy between the par-
ties presented by this record, it is important and 
necessary to consider and dispose of some pre-
liminary questions. The first relates to the charac-
ter of the parties, and the nature of the relation 
they sustain to each other. The United States is a 
sovereign nation, not suable in any court except by 
its own consent, and upon such terms and condi-
tions as may accompany that consent, and is not 
subject to any municipal law. Its government is 
limited only by its own Constitution, and the Na-
tion is subject to no law but the law of nations. 
On the other hand, the Choctaw Nation falls with-
in the description in the terms of our Constitution, 
not of an independent State or sovereign Nation, 
but of en Indian Tribe. As such, it stands m a pe-
culiar relation to the United States. It was capable 
under the terms of the Constitution of entering m-
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to treaty relations with the Government of the 
United States, although, from the nature of the 
ease, subject to the power and authority of the 
laws of the United States when Congress should 
choose, as it did determine in the Act of March 3, 
1871, embodied in section 2079 of the Revised Stat-
utes, to exert its legislative power. 

As was said by this court recently in the case of 
the United States against Kagama, 118 U. S. 375, 
383 (ante, 228): "These Indian Tribes are the 
wards of the Nation; they are communities depen-
dent on the United States; dependent largely for 
their daily food; dependent for their political 
rights. They owe no allegiance to the States and 
receive from them no protection; because of the 
local ill feeling, the people of the States where 
they are found are often their deadliest enemies. 
From their very weakness and helplessness, so 
largely due to the course of dealing of the Federal 
Government with them, and the treaties in which 
it has been promised, there arises the duty of pro-
tection, and with it the power. This has always 
been recognized by the Executive, by Congress, 
and by this court, whenever the question has 
arisen.'' 

It had accordingly been said in the case of Wor-
cester v. Georgia, 6 Peters, 582 (31 U. S. bk. 8, L. 
ed. 508): "The language used in treaties with the 
Indians should never be construed to their preju-
dice. If words be made use of which are suscep-
tible of a more extended meaning than their plain 
import as connected with the tenor of the treaty, 
they should be considered as used only in the lat-
ter sense. * * * How the words of the treaty were 
understood by this unlettered people, rather than 
their critical meaning, should form the rule of con-
struction. ' ' 
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The recognized relation between the parties to 
this controversy, therefore, is that between a su-
perior and an inferior, whereby the latter is plac-
ed under the care and control of the former, and 
which, while it authorizes the adoption on the part 
of the United States of such policy as their own 
public interests may dictate, recognizes, on the 
other hand, such an interpretation of their acts 
and promises as justice and reason demand in all 
cases where power is exerted by the strong over 
those to whom they owe care and protection. The 
parties are not on an equal footing, and that in-
equality is to be made good by the superior jus-
tice which looks only to the substance of the right, 
without regard to technical rules framed under a 
system of municipal jurisprudence, formulating 
the rights and obligations of private persons, 
equally subject to the same laws. 

Many other cases, announcing and applying this 
doctrine, were decided from time to time; but the next 
leading case was that growing out of the "Leased Dis-
trict" lands, which case has been often cited and free-
ly quoted, in this Brief: The "Wichita Case", (179 
U. S., 494, 552; 45 L. ed. 291). 

In that case (as has been herein often stated) the 
Supreme Court held that the word "cede", as used m 
the Treaty of 1866, must be given its legal and general-
ly accepted meaning, irrespective of any understanding 
as to what it was intended to mean, because the Juris-
dictional Act under which the case arose gave the court 
no power and authority to do otherwise: and that, 
thereby, title to, and ownership of, the "Leased Dis-
trict" lands, passed to the United States. 
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It, however, did not depart from the well estab-

lished rnles for the interpretation and construction of 
Indian treaties; and it pointed the way to a proceeding 
in which such rules might be applied, in a proper case, 
to the relief of the Indians. It held that the Congress,' 
alone, might authorize such a proceeding, if it saw St-
and, that is exactly what has been done by the passage 
of the Jurisdictional Resolution (by authority of Sec-
tion 151 of the Judicial Code) authorizing and govern-
ing the instant proceeding. 

In that case (page 531), the court said: 
There was much discussion at the bar as to the 

principles that should govern the court when de-
termining the scope and effect of a treaty between 
the United States and Indian tribes. All agree that 
as a general rule in the interpretation of written, 
instruments the intention of the parties must con-
trol, and that such intention is to be gathered from 
the words used—the words being interpreted, not 
literally nor loosely but according to their ordi-
nary signification. If the words be clear and 
explicit, leaving no room to doubt what the 
parties intended, they must be interpreted accord-
ing to their natural and ordinary significance. If 
the words are ambiguous, then resort may be had 
to such evidence, written or oral, as will disclose 
the circumstances attending the execution of the 
instrument and place the court in the situation in 
which the parties stood when they signed the writ-
ing to be interpreted. 

To what extent, if at all, have these rules been 
enlarged or modified when the instrument to be 
interpreted is a treaty between the United States 
and Indian tribes? In The Kansas Indians, 5 Wall. 
737, 760, sub nom. Blue Jacket v. Johnson County 
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Comrs., 18 L. ed. 667, Wan-sop-e-ab v. Miami 
County Comrs., 18 L. ed. 674, it was said that en-
larged rules of construction have been adopted in 
reference to Indian treaties, citing as the words of 
Chief Justice M A R S H A L L in Worcester v. Georgia, 
6 Pet. 515, 563, 582, 8 L . ed. 483, 502, 508 (but 
which were in fact the words of Mr. Justice MC-
L E A N in his concurring opinion in that case) the 
following: "The language used in treaties with 
the Indians should never be construed to their 
prejudice. If words be made use of which are sus-
ceptible of a more extended meaning than their 
plain import as connected with the tenor of the 
treaty, they should be considered as used only in 
the latter sense." Mr. Justice M C L E A N further 
said: "How the words of the treaty were under-
stood by this unlettered people, rather than their 
critical meaning, should form the rule of construc-
tion." In United States v. Kagarna, 118 U. S. 375, 
383, 384, 30 L . ed. 228, 230, 6 Sup. Ct. Rep. 1109, 
the Indian tribes in this country are spoken of as 
wards of the nation, communities dependent for 
their food and their political rights as well as for 
protection, on the United States. And in Choctaw 
Nation v. United Stales, 119 U. S. 1, 28, 30 L. ed. 
306, 315, 7 Sup. Ct. Rep. 75, it was said that the 
relation between the United States and the Indian 
tribes was that of superior and inferior, and that 
the rules to be applied in the case then before the 
court were those that govern public treaties, 
which, even in case of controversies between na-
tions equally independent, were not to be inter-
preted as rigidly as documents between private 
persons governed by a system of technical law, 
"but in the light of "the larger reason and the su-
perior justice that constitute the spirit of the law 
of nations." In Jones v. Meehan, 175 U. S, 1, 11, 
44 L. ed. 49, 54, 20 Sup. Ct. Rep. 1, it was said that 
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a treaty between the United States and an Indian 
tribe must be construed, not according to the tech-
nical meaning of its words to learned lawyers, but 
in the sense in which they would naturally be un-
derstood by the Indians. 

In the instant proceeding the Jurisdictional Reso-
lution authorizes and directs the Court of Claims to 
take into consideration 

* * the circumstances and conditions under which 
said lands (the 'Leased District') were acquired 
and the purposes for which they were used and 
the final disposition thereof.", 

in rendering its "Findings of Fact and Conclusions". 
How Indian treaties were understood maybe gath-

ered from the circumstances, is declared to be the rule 
in the cases of Cherokee Nation v. Hitchcock (187 U. S. 
294; 47 L. ed. 183), CJioate v. Trapp (224 U. S., 665), 
and other cases therein cited. 

It is respectfully submitted that when these rules 
for the interpretation and construction of Indian 
treaties are applied to the facts, in the instant proceed-
ing, as established by the official Records and Docu-
ments of the Government, under the power and author-
ity granted by the Jurisdictional Resolution herein, the 
"Finding of Fact and Conclusions" of this Honorable 
Court, when reported to the Congress, ought to afford 
them the relief prayed for; and that they should re-
ceive fair and just "compensation from the United 
States for the remainder of their 'Leased District' 
lands''. 
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IV. 

C O N C L U S I O N . 

This concludes the Brief, on behalf of the plain-
tiff Indians, in the instant proceeding. 

It was stated, in the beginning, that the available 
historical data (in the form of official Documents and 
Records) was voluminous and extensive; and, while 
this has been found to be true, we have made an ear-
nest effort to make use of, and to include in this Brief, 
only those parts of the same which bear upon the is-
sues herein. 

We have (as will clearly appear upon a considera-
tion of the whole Brief), kept in mind always, the is-
sues existing in the instant proceeding, to-wit: as to 
whether the plaintiff Indians have received fair and 
just "compensation from the United States for the re-
mainder of their 'Leased District' lands"; and have, 
studiously and meticulously, avoided any semblance of 
an effort to revive and present any issues (relating to 
title and ownership) which have heretofore been set-
tled in the "Wichita Case", so often referred to. 

It has, however, been necessary to refer to many 
events which arose, and were presented, in that case; 
and that has been done, for the sole and only purpose 
of showing the intentions and understandings of all 
the parties to the Treaty of 1866 (both United States 
officials and the plaintiff Indians) as to its vital pro-
visions relating to the "Leased District". It becomes 
our duty, under the Jurisdictional Resolution herein, 
to present all applicable events, in the chain of "cir-
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cumstanees and conditions", in order that the court 
may have comprehensive understanding of the whole 
subject. 

The Jurisdictional Resolution, authorizing and 
governing the instant proceeding, is designed to ac-
complish that which was not possible (as held by the 
Supreme Court) in the "Wichita Case"; and, in pass-
ing the same, the Senate of the United States merely 
heeded the suggestions and admonitions of the Su-
preme Court, in that case (and repeated what was done 
by the Congress in 1931, in the passage of the Juris-
dictional Act which was, without a correct understand-
ing of the issues involved, disapproved by President 
Hoover), thus showing a willingness (notwithstand-
ing the delays of many years) to accord, to the Indians, 
a forum for the consideration of their claim for fair 
and j u s t compensation for their "Leased District" 
lands. | , 

The Jurisdictional Resolution herein leaves no 
doubt as to what is to be considered and passed upon; 
and we shall, in conclusion, briefly review the essential 
and vital provisions of the same, and point out what 
has been shown, as we contend, in support of the in-
stant claim of the plaintiff Indians. 

It says: 
"That the claim of the Choctaw and Chickasaw 

Nations of Indians for compensation f r o m the 
United States for the remainder of their 'leased 
district' lands acquired by the United States un-
der article 3 of the treaty of 1866 (14 Stat. L, 769), 
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not including the Cheyenne and Arapahoe lands 
for which compensation was made to the Choc-
taw and Chickasaw Nations by the Act of Congress 
approved March 3, 1891 (26 Stat, L. 989), be and 
the same is, hereby referred to the Court of Claims 
in accordance with the provisions of section 151 
of the Judicial Code (U. S. C., sec. 257; 44 Stat, 
898) * * * " 

It is hoped that "the claim" of the plaintiff In-
dians, in the instant proceeding, has been made plain; 
and it only remains for the court to render its ' ' Find-
ings of Fact and Conclusions" thereon, and to report 
the same to the Congress, under the Jurisdictional 
Resolution herein. 

Further, it says that such shall be done 
" * * * notwithstanding the lapse of time or the stat-

utes of limitation * * * " 
It has been shown that the plaintiff Indians have 

been singularly active and diligent, in their efforts for 
relief; and, while the Jurisdictional Resolution herein 
relieves them of the necessity of making the usua l 
showing, in that respect, yet they feel that it is wholly 
in order, and not to their disadvantage, to show how, 
and in what manner, they have continuously plead and 
prayed for relief, throughout all the intervening years 
from 1900 (the date of the final decision of the Supreme 
Court in the "Wictita Case") to the passage of Juris-
dictional Resolution herein, in 1931. 

Further, it says that the claim shall be considered 
and passed upon 
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tt* * * irrespective of any former adjudication upon 

title and ownership or release* * * " 
If any one phase of the instant claim has been 

made p la in , as we think, throughout the foregoing 
Brief, it is that it has no relation whatever to title to, 
and ownership of, the "Leased District" lands. The 
plaintiff Indians are fully aware that all questions of 
title and ownership were settled by the decision of the 
Supreme Court in the "Wichita Case"; and they are 
also fully a w a r e that the Jurisdictional Resolution 
herein limits and defines the issues, in the instant pro-
ceeding, to an inquiry as to whether they have received 
"compensation from the United States for the remain-
der of their 'Leased District' lands". Therefore, all 
references to the issues and historical events arising 
in the "Wichita Case" are for the sole and only pur-
pose of showing the intentions and understandings of 
all the parties to the Treaty of 1866, that no considera-
tion was received for the cession of the "Leased Dis-
trict" lands, and the reasons why no consideration was 
demanded by the plaintiff Indians, and none granted by 
the United States. 

Further it says that the court shall 
" * * * inquire into the claim of the said Indian Na-

tions for just compensation for said lands and to 
report the amount which in fairness and justice 
and u n d e r all the facts and circumstances the 
United States should pay to the Choctaw and 
Chickasaw Nations of Indians as fair compensa-
tion for said lands. * * * " 
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An analysis of this language would seem to indi-

cate that the Senate of the United States, in passing 
the Jurisdictional Resolution herein, contemplated a 
finding that the plaintiff Indians had not received fair 
and just compensation for the "Leased District" lands; 
and that it only remained for the Court to find and re-
port "the amount which, in fairness and justice and 
under all the facts and circumstances", the United 
States should pay them therefor. 

Such a construction of this language is neither 
contended for nor insisted upon. The sum total of the 
purposes of the Jurisdictional Resolution is that the 
court shall take into consideration all the "facts and 
circumstances" relating to the whole subject of the 
"Leased District" lands, and to render its finding and 
conclusions (and to report the same to the Congress) 
as to whether the plaintiff Indians have (or have not) 
received fair and just compensation " f or the remain-
der of their 'Leased District' lands"; that, in render-
ing such findings and conclusions, it shall not be ham-
pered or hindered by anything which may heretofore 
have been said or done regarding title and ownership; 
and that no considerations shall arise and enter except 
those of "mere justice and fairness". 

It also says that the Court shall "report its find-
ings of fact and conclusions to the Congress, taking 
into consideration 
(1) the circumstances and conditions under which said 

lands were acquired and 
(2) the purposes for which they were used and 
(3) the final disposition thereof." 
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The official Records and Documents, herein set out 

and commented upon, as we contend, show: 
(1) That the "Leased District" lands were ac-

quired for the purpose of locating thereon the Indians 
of the western plains, at the same time, u n d e r like 
treaties and f o r the same purpose that the similarly 
situated lands of the Seminoles, Creeks and Cherokees 
were acquired; that no consideration was paid there-
for, since the "consideration" mentioned in Article 3 
of the Treaty of 1866 was for the use and benefit of 
the former slaves of the Indians; that it was the in-
tention and understanding of all the parties to the trea-
ty that the "Leased District" lands were acquired for 
such purposes, and none other; and that, therefore, 
since it was not intended or understood that title and 
ownership was passing to the United States (but that 
the United States was only securing an extension of 
its leasing rights under the Treaty of 1855 to locate 
certain Indians thereon, so as to enable it to locate 
any Indians thereon), no consideration (other than that 
already paid for the lease) was either deemed neces-
sary by the United States or demanded by the Indians. 

(2) That all of such lands were actually used for 
the purposes for which they were acquired. The Rec-
ords and Documents (as well as the Maps herein in-
cluded and made a part of this Brief), show that every 
acre of the "Leased District" lands (except "Tract 6, 
Greer County", which was then in the possession of, 
and claimed by, the State of Texas), was set apart for 
the use of the Indians of the western plains, in strict 
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conformity to the purposes for which they had been ac-
quired. It is further shown that such lands were so 
used as Indian Icmds and not public lands of the United 
States, from 1866 to 1891; that this is supported and 
confirmed by every expression and act of every official 
of the United States, as well as by an overwhelming ar-
ray of official Records and Documents bearing upon the 
subject ; that when the United States came (after more 
than 25 years) to use such lands for other purposes, 
the plaintiff Indians were paid for the Cheyenne and 
Arapahoe Reservation lands (a part of the "Leased 
District"); and that, at about the same time, the Semi-
noles, Creeks and Cherokees were, likewise, paid for 
their western lands which were similarly situated and 
had been acquired at the same time, f o r like purposes 
and f o r nominal considerations. 

(\3) That such lands (less individual allotments 
to Indians located thereon) were sold or otherwise dis-
posed of, when opened for settlement as public lands 
of the United States, and there are ample and sufficient 
Government Records and Accounts of the same; and 
that the "pending Bill" (S. 3163, 71st Congress, 2nd 
Session, above set out) furnishes the basis for comput-
ing compensation to the plaintiff Indians, in the event 
the "Findings of Fact and Conclusions" herein shall 
sustain their contentions, in the instant proceeding. 

It will be noted that, throughout the foregoing 
Brief, we have endeavored to confine ourselves to a dis-
cussion of the issues herein, and have studiously avoid-
ed appealing to a powerful guardian to deal generously 
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with its helpless wards. We have preferred to base the 
claim of the plaintiff Indians, in the instant proceed-
ing, upon considerations of "mere justice and fair-
ness", as outlined by the Supreme Court in the "Wich-
ita Case", and as reflected in the Jurisdictional Reso-
lution herein. 

However, it might be said, on behalf of the plain-
tiff Indians, that their conduct, throughout a period of 
more than one hundred years, in their relations with 
their guardian, the great government of the United 
States, has been such as to entitle them to sympathetic 
consideration, in the final settlement of this historic 
claim. 

History fails to record a single instance where 
they have raised the hand of force or violence against 
their white neighbors. True, they finally adhered to 
the Southern Confederacy, in the Civil War conflict; 
but the record shows, we assert with the greatest con-
fidence, that they did so only after they had been re-
fused the protection, at the hands of the United States, 
which they had every right to expect ; and that their 
adherence to the Southern cause was only as a, last re-
sort, and then upon their own terms, and solely f o r the 
protection of their own lives and property. 

They have always adopted and practiced the habits 
of peace and strict attention to their own affairs; and 
no people throughout the whole world have adhered 
more strictly to the highest standards of Christianity 
and civilization, as evidenced by the overwhelming pre-
dominance, in their individual and family lives, of the 
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virtues of honesty, sobriety, chastity, industry, per-
sonal courage, personal dignity and self respect. 

When the order come to emigrate from Mississippi 
to the west, to make way for that new state, they obey-
ed without complaint; yet the trails which they fol-
lowed through the wilderness were stained with blood, 
and sprinkled with the tears, of men, women and chil-
dren; and the true story of the horrors and hardships 
which they endured, during that tragic period, will 
never be fully told. 

Having been permitted to establish their homes 
and governments in the west, under the most solemn as-
surances of their guardian, that they would never again 
be disturbed, they were, within a generation or two, 
confronted with the same pressure that drove them 
from Mississippi. 

Another order came to make way for another 
State. In 1893 the United States created the "Dawes 
Commission"; and no one doubted what was meant by 
that act. Thus, the new State of Oklahoma was con-
ceived ; and in 1907 it was born. 

Prior to that time, covetous white men had en-
visioned an empire of fertile and habitable lands suited 
to the uses and purposes of white civilization; and they 
never rested, or relaxed their efforts, for "the open-
ing" of the Indian country until their dreams were 
realized. 

Naturally, the Indians were opposed to the move-
ment, They were satisfied with their governments and 
devoted to their tribal traditions and customs; but 
when the assurances, formerly given, that they would 
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never again be disturbed, were withdrawn, and the 
pressure grew too strong to be further withstood, they 
reluctantly entered into the Treaties of 1898 and 1902, 
which are parts of the recorded history of the present 
generation. 

Thus, it will be seen that, first in Mississippi and 
next in the western Indian country, they acceded to the 
demands of their guardian, the United States, and sur-
rendered rights which had been guaranteed, tribal gov-
ernments of which they were proud, and tribal tradi-
tions and customs which they tenderly cherished, in 
order that the march of so-called civilization might not 
be impeded, and that the new State of Oklahoma might 
come into being. 

May we not appeal to every sentiment and emotion 
of justice and fair play, which we all know to exist, in 
the aggregate, in the minds and hearts of our ruling 
race, on behalf of these helpless Indians? May it not 
be urged that (after considering the facts of history 
that they have always acceded to the demands of the 
government in carrying out its plans for expansion and 
development), their claim, in the instant proceeding, be 
given patient and sympathetic consideration; and that 
the principles of "mere justice and fairness", so def-
initely permitted and so pointedly enjoined by the Ju-
risdictional Resolution herein, shall prevail. 
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It is respectfully submitted that the ' ' Findings of 

Fact and Conclusions" of the court herein should sus-
tain the claim of the plaintiff Indians; and that its re-
port thereof to the Congress should bring about the 
early payment to them of "compensation from the 
United States for the remainder of their 'Leased Dis-
trict' lands". 

W I L L I A M H . F U L L E R , 

Special Attorney, Chickasaw Nation. 
M E L V E N C O R N I S H , 

Associate Counsel. 


