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I . 

STATEMENT OF THE OBJECTS AND PURPOSES 
OF THIS REJOINDER BRIEF. 

The issues now pending, and to be presented at 
this time, in the instant case, relate wholly to so-called 
"Gratuities". 

In the main case, the Choctaw and Chickasaw Na-
tions are praying for "Findings of Fact and Conclu-
sions to the Congress", by this Honorable Court, for 

a* * * compensation for said ("Leased 
District") lands, and to report the amount which 
in fairness and justice and under all the facts 
and circumstances the United States should pay 
to the Choctaw and Chickasaw Nations of Indians, 
as fair compensation for said lands * * *" , 

under Senate Resolution 478, Seventy-first Congress, 
First Session, by authority of Section 151 of the Ju-
dicial Code. 

The issues in the main case have heretofore been 
presented by printed Briefs, and by oral arguments, on 
May 5, 1936. 

By Order of June 1,1936, the defendant, the Unit-
ed States, was permitted to file its statement of "Gra-
tuities" claimed as offsets, under the Act of Congress 
of August 12, 1935 (49 Stat., 571-96); and the plain-
tiffs, the Choctaw and Chickasaw Nations, were "given 
leave to show the net amount the Government received 
for the lands involved in this case". 

Later, by authority of such Order, the United 
States filed its "Statement" (accompanied by a Re-
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port of the General Accounting Office) of the "Gratu-
ities ' ' claimed as offsets; and the Choctaw and Chick-
asaw Nations filed their "Statement" (accompanied 
by official Reports of the Commissioner of the General 
Land Office) of the "net amount" received by the 
United States for the lands "involved in this case". 

In view of the Briefs and oral arguments hereto-
fore submitted upon the main issues of the case, and 
in view of the further fact that no issues have been 
raised upon the correctness of the Reports of the Com-
missioner of the General Land Office upon the "net 
amount" of moneys received by the United States for 
the "Leased District" lands "involved in this case", 
it is assumed that the issues now remaining, and to be 
presented at this time, relate only to what "Gratui-
ties ' i f any, shall be allowed as offsets. 

The "Statement" of the United States setting 
forth "Gratuities", of five printed pages, and compris-
ing mere tabulations and totals, was unaccompanied 
by either proof or argument as to why the expendi-
tures therein listed should be allowed as "Gratuity" 
offsets. 

The Choctaw and Chickasaw Nations insisted that 
only such expenditures as could be reasonably contend-
ed to be allowable "Gratuities" under the applicable 
provisions of Treaties, Agreements, Laws and official 
Records and Reports, should be set up; and that those 
thus set up and contended for should be supported by 
proof and argument, in order that we might have an 
opportunity to present and urge any opposing views 
we might have. 
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This was not done, and nothing further than the 

"Statement" referred to, was forthcoming. 
The Attorneys for the United States contented 

themselves with adopting, in the main, the items and 
totals contained in the General Accounting Office Re-
port, and made no effort to determine what items and 
totals, if any, might be, or should be, omitted, because 
of the Treaty obligations and undertakings of the 
United States, and for other reasons. 

They thus set up the tremendous total of $5,724,-
587.63 as allowable "Gratuities", and demanded that 
they be allowed, without furnishing anything further 
that might be of use to us, or to the Court, in deter-
mining what should, or should not, be allowed. They 
thus wholly ignored the burden which rightly rested 
upon them, to support by proof, and to sustain by ar-
gument, what they had asserted; and thus forced upon 
the plaintiffs, the Choctaw and Chickasaw Nations, a 
burden which was not rightly and justly theirs, of dis-
proving what the defendant, the United States, had 
merely asserted. 

Notwithstanding the cruel injustice of this situa-
tion, the plaintiffs, the Choctaw and Chickasaw Na-
tions, knew nothing to do except to assume this bur-
ben, as best they could. They felt that, under the cir-
cumstances, they did not dare do otherwise. 

They made a detailed examination and analysis of 
the 116 separate items, making up the total of $5,724,-
587.63 of so-called "Gratuities", set up and claimed as 
allowable by the United States; and, in so doing, they 
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made use of the General Accounting Office Report and 
other official Reports and Records, as well as all appli-
cable and governing provisions of Treaties, Agree-
ments and Laws, in support of their contentions that 
a large part of such items and totals, if not all, were 
not allowable, as "Gratuities", in the instant case. 

The results of this work were carried, by the Spe-
cial Attorneys for the Chickasaw Nation, i n t o two 
Briefs, which have been filed herein as follows: 

BRIEF OF THE CHICKASAW NATION OF 
INDIANS ANSWERING "DEFENDANT'S STATE-
MENT SETTING FORTH GRATUITIES", 
(Consisting of some 111 printed pages, and running 
from page 505 to 616, inclusive, of the printed Rec-
ord) ; and 

SUPPLEMENT TO "BRIEF OF THE CHICK-
ASAW NATION OF INDIANS ANSWERING 'DE-
FENDANT'S STATEMENT SETTING F O R T H 
GRATUITIES'", 
(Consisting of some 38 printed pages, and running 
from page 617 to page 655, inclusive, of the printed 
Record). 

Therein, they endeavored to point out that the 
items and total of moneys expended by the United 
States are not allowable as "Gratuity" offsets, in the 
instant case, where: 
(1) Expended by the United States in pursuance of 

definite and specific Treaty obligations and un-
dertakings, or incidental thereto, to divide and 
distribute the Tribal estates of the Choctaw and 



Chickasaw Nations at its own expense, as guar-
anteed by the "no charge or claim" provision of 
the "Atoka Agreement" of 1898 (Act of Congress 
of June 28, 1898; 30 Stat., 495, 1 Kappler, 496); 

(2) Expended by the United States in pursuance of 
its general Treaty obligations and undertakings, 
or incidental thereto, to supervise and protect the 
Tribal affairs of the Choctaw and Chickasaw Na-
tions, by the appointment and maintenance of 
United States Indian Agents and Agencies, to up-
hold law and order, to protect them from the en-
croachments of other Indians and whites and to 
expel "Intruders", and otherwise, (as guaranteed 
in all Treaties from 1820 to the present time) at 
its own expense; 

(3) Expended by the United States for the use and 
benefit of individuals (or groups of individuals) 
in connection with their individually owned lands 
and other properties, and for their support and 
accommodation, and not for the use and benefit of 
the entire Choctaw and Chickasaw Nations or 
Tribes, the plaintiffs herein; 

(4) Expended by the United States for the use and 
benefit of persons who were not enrolled members 
of the Choctaw and Chickasaw Nations, and who 
have no legal right to share in the division and 
distribution of the common properties of such Na-
tions or Tribes, (including the proceeds, if any, of 
the instant case); 

(5) Expended for the use and benefit of the Five Civ-
ilized Tribes (Choctaw, Chickasaw, Creek, Chero-
kee and Seminole) unless it be shown, by compe-
tent evidence, what parts, if any, of the total sums 
thus expended, were actually received by the 

679 
plaintiffs, the Choctaw and Chickasaw Nations; 
and that the plaintiffs herein should not be charg-
ed with an arbitrary 36.62%, (based upon relative 
populations) of such total sums so expended. 

When the Briefs of the plaintiffs were received by 
the Attorneys for the United States, they moved for 
further time, and the instant case was stricken from 
the October, 1937 Calendar, and placed upon the No-
vember Calendar. 

Later, they filed another motion for the same pur-
pose, and it was granted; and the case was stricken 
from the November Calendar and placed upon the De-
cember Calendar, at which time it will be orally argued 
and submitted upon the issues to which this Brief re-
lates. 

We have now received 
"DEFENDANT'S REPLY BRIEF TO PLAIN-

TIFFS' BRIEF IN OPPOSITION TO STATEMENT 
OF GRATUITIES." 

Apparently, the Attorneys for the United States 
have now traveled, partly, over the same long and 
painful road over which the Special Attorneys for the 
Choctaw and Chickasaw Nations, were forced to travel, 
after they received the original "Statement" upon 
"Gratuities", filed by the United States, early in the 
present year. 

Apparently, also, the Attorneys for the United 
States have belatedly reached, in part, the same con-
clusions we had reached (and set out in our Briefs 
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above referred to): That a large percentage of the 
moneys expended by the United States, originally set 
up in the "Statement" referred to, are not "Gratu-
itiesand are not allowable as such. 

They have now, at this late day, apparently made 
the same effort to examine the Treaties, Agreements, 
Laws and Official Records and Reports, for the pur-
pose of determining what sums of moneys are not al-
lowable, as "Gratuity" offsets, in the instant case; 
and we here suggest, even to the point of complaining, 
that this should have been done, in the first instance, 
and they should now travel farther, and to the end of 
the road. 

If they had assumed and borne the burden, which 
was rightly theirs (of setting up only debatable items, 
and of supporting the same by proof and argument, in 
the light of the obligations and undertakings of the 
United States), instead of wholly ignoring these con-
siderations, and merely setting up practically the whole 
of the items and totals contained in the General Ac-
counting Office Report, we would have been spared 
much of the arduous, painful and expensive labor of 
the past several months, and the Indian plaintiffs 
would have a higher regard for the methods of fair 
dealing and fair play which they have every reason to 
expect at the hands of their guardian, the great Gov-
ernment of the United States. 

When our Briefs, above referred to, in answer to 
the original "Statement" upon "Gratuities", were 
first delivered to the Attorneys for the United States 

(in which we so earnestly contended and so clearly 
pointed out, that many items and totals of moneys set 
up as allowable ' ' Gratuities'' were directly contrary to 
the obligations and undertakings of the United States), 
they intimated that some of such items and totals would 
be abandoned, and omitted from their forthcoming sec-
ond "Statement then in preparation, in the form of 
their "Reply Brief". 

Mindful of the arduous, painful and expensive 
labors which we had been forced to perform, because 
of the "wholesale" setting up of so-called "Gratu-
ities" in the "Statement" first filed, without discrim-
ination or analysis, we appealed to them to go into 
conference with us, for the purpose of agreeing, if 
possible, upon what items and totals might be conced-
ed and omitted, in the light of the applicable and gov-
erning Treaties, Agreements, Laws and Official Re-
ports and Records, (leaving only items which were de-
batable), in the hope that, thereby, the labors of all 
of us might be lightened; and, also, that many of the 
tedious and vexatious problems that confronted the 
Court might be solved, in this manner, as far as pos-
sible. 

This they refused to do; and they have now filed 
their second and amended "Statement" of claimed 
"Gratuities", in the form of their "Reply Brief". 

This second "Statement" is as objectionable as 
the first, in that it again furnishes no proof or argu-
ment (which we may answer, in the regular and or-
derly course of such matters) in support of the items 
and totals that remain, and which they still insist up-
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on; and, further, in that they concede and omit, many 
items and totals which are admitted to be not allow-
able "Gratuities", but include many like and identi-
cal items which are just as clearly not allowable as 
those conceded to be not allowable. 

Thus, we are again forced to take up the burden 
(not rightly ours, but theirs), and to again travel over 
the same long and painful road heretofore traveled, in 
endeavoring to disprove what has, again, been merely 
asserted. 

In our "Answer Brief" and "Supplement" there-
to, above referred to, we have set out, as best we can, 
our general contentions upon the subject of "Gratu-
ities"; and the following will relate, solely and whol-
ly, to those items and totals which the Attorneys for 
the United States still insist should be a l l o w e d 
(amounting to the total sum of $2,663,018.69), for the 
purpose of showing what items and totals therein con-
tained should be classed along with the conceded and 
omitted items and totals, and either admitted by them, 
or disallowed by the Court; and also, for the purpose 
of showing what other items and totals should, for 
other reasons and upon other grounds, be disallowed, 
as "Gratuity" offsets. 

The "Objects and Purposes of th i s Rejoinder 
Brief", as has been shown, are to re-classify the re-
maining items and totals of moneys, which are not 
now conceded and omitted, and of showing that they 

are identical, in all respects, with the conceded and 
omitted items and totals, referred to in paragraphs 
(1), (2), and (3), under the following Sub-division II 
and are, therefore not allowable; and for the further 
objects and purposes of showing, for other reasons 
and upon other grounds, that the items and totals re-
ferred to in paragraphs 4 and 5, under the same Sub-
division, are, likewise, not allowable. 

All of the foregoing bears upon the *1 Objects and 
Purposes" of this "Rejoinder Brief", as set out in the 
caption of this entire Sub-division of the same. 
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I I . 

COMPARISON OF CERTAIN ITEMS CONCED-
ED AND OMITTED IN THE SECOND "STATEMENT» 
(OR "REPLY BRIEF") OF THE UNITED STATES, 
WITH ITEMS APPEARING IN THE FIRST "STATE-
MENT"; WITH COMMENTS U P O N ITEMS CON-
CEDED AND OMITTED, AND UPON I T E M S NOT 
CONCEDED AND OMITTED. 

What is shown by th is second and amended 
"Statementin the form of the Reply Brief now filed, 
on behalf of the defendant, the United States? 

We have the amazing spectacle of an abandon-
ment, by the Attorneys for the United States, of their 
contentions that the tremendous sum of some $3,061,-
568.74 (out of the grand total sum of $5,724,587.63, or-
iginally set up) are not "Gratuity" offsets, and are 
not allowable as such. 

They have abandoned 53.4% plus, of the items 
and totals originally set up and insisted upon; and 
there remains the total sum of $2,663,018.69 (or ap-
proximately 46.96% of the original total) which they, 
apparently, still insist upon being allowed as "Gra-
tuities ''. 

While these conclusions are helpful, as far as they 
go, it cannot be said that they are based upon any con-
sideration for the rights of the Indian plaintiffs, or 
upon any considerations of helpfulness in assisting 
this Honorable Court to solve the complicated and vex-
atious problems that confront it in the instant case. 

They set up the whole sum, in the first instance, 
and furnished nothing, in the way of proof and argu-
ment to support them. They merely set up items and 
totals, and asserted them to be allowable 1' Gratuities' 
and demanded their allowance. They refused to as-
sume the burden of proving their case, and relied upon 
the inability of the Indian Nations to disprove what 
they had merely asserted. 

We must say, (even at the risk of having it said 
that we are seeming to magnify what we have been 
forced to do, in assuming the burden of what was not 
rightly ours) that the Attorneys for the United States 
have been forced into the admissions they are now 
making because of what we have pointed out, in our 
Briefs above referred to; and that they are now only 
conceding and omitting, in part, what they should have 
done, in the first instance, under the established rules 
of procedure, and under the rules of fair dealing and 
fair play which should govern the United States, in 
its dealings with its helpless Indian wards. 

In the following paragraphs (1), (2), (3), (4) and 
(5), we refer to various Items and totals, appearing 
in the first "Statement" of the United States upon 
"Gratuities". While all Items and totals were set out 
and numbered, in the order in which they were orig-
inally set up, in our "Answer Brief" heretofore filed, 
(at pages 589 to 593, inclusive, of the printed Record), 
we have concluded that it would be helpful, and serve 
the convenience of the court, to again set out such 
Tables, showing all Items, numbered from 1 to 116, in-
clusive. 
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Such Tables are as follows: 

TABLE A, CHICKASAW NATION. 

Purpose 

1 Agricultural aid 
2 Automobiles and repairs 
3 Education 

4 Expense of delegations 
5 Household equipment 
6 Indian dwellings 
7 Medical attention 
8 Miscellaneous agency expenses 

9 Pay of interpreters-
10 Presents 
11 Provisions and other rations 
12 Transportation, etc., of supplies 

Amount Rept. G. A. O. page 

$27.00 
148.34 

29,137.08 

200.00 
80.85 
73.77 

194.49 
1,653.34 

3,149.99 
30.00 

779.81 

8. 
27, 30, 39-41, 46-50, 

58, 60, 64, 65. 
57. 
63. 
63. 
11, 60. 
21-6, 27, 28, 60, 

62-3. 
55. 
63. 
63. 

97.83165. 

TABLE B, CHOCTAW NATION. 

Purpose Amount Rept. G. A. O. page 

13 Automobiles and repairs 
14 Burials of Indians 

16 Expense of delegations 
17 Medical attention 
18 Miscellaneous agency expenses 

19 Pay of interpreters 
20 Pay of miscellaneous employees 
21 Provisions and other rations 

$236.59 
350.75 

94,230.64 

200.00 
30,949.22 

3,324.30 

3,299.99 
237.00 

43.30 

73. 
91. 
7 6 , 8 8 , 8 9 , 108, 112, 

120, 121, 126-8, 
130-1, 145-6, 151, 
155, 161. 

143. 
91, 145-6, 152. 
73, 91, 102-6, 107, 

111, 133, 146-8, 
153, 154. 

139. 
152. 
148. 

TABLE C, CHOCTAW AND CHICKASAW 
NATIONS. 

Purpose 

22 Agency buildings and repairs. 
23 Agricultural implement and 

equipment 

Amount 

$5,056.50 

230.50 

Rept. G. A. O. page 

190, 193, 211. 

211. 
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24 Allotting 
25 Appraising 
26 Clothing 
27 Education _ 
28 Equalization of allotments 
29 Feed and care of horses 
30 Feed and care of livestock 
31 Fuel, light and water 
32 General office expenses 
33 Hardware, glass, oils, and paints 
34 Incidental expenses 
35 Livestock 
36 Locating coal and asphalt lands 
37 Medical attention, Choctaw-

Chickasaw HospitaL__ 
38 Miscellaneous agency expenses 

39 Pay of interpreters 
40 Pay of miscellaneous employees 
41 Pay of surveyors 
42 Per capita payment expenses 
43 Preservation of records : 
44 Probate expenses 
45 Protecting property interests 
46 Provisions and other rations 
47 Removal of intruders 
48 Sale of town lots 

49 Sale of unallotted lands 
50 Surveying 
51 Surveying and allotting 
52 Surveying, platting, appraising 

town sites 
53 Surveying unallotted lands 
54 Timber estimating 
55 Transportation, etc., of supplies 
56 Traveling expenses 
57 Enrolling 

14,591.77 185,202-4. 
213,230.19201-3. 

129.83 207. 
11,735.27 194, 230, 243. 

1,846.60 185, 204. 
120.00 216. 
956.88 210-1. 
823.20 192-3, 208, 209-11. 

231,048.77 185-8, 199, 201-5. 
11.99 207, 211. 

694.90 215 ,216 -20 ,228 . 
345.00 211. 

1,662.89 202. 

179,531.61 
13,489.90 

200.00 
2,065.00 

500.00 
208.71 
386.05 
540.77 
356.50 
202.25 
578.96 
741.58 

12,855.24 
186,243.14 

9,315.37 

221-2, 231-5. 
191-3,195,208,209-
11,212-4,240,241-
242. 

223. 217, 220, 228. 
228. 
185. 
224. 
226. 
227. 
207, 229. 
236-7. 
186, 196-8, 202-3, 
220. 

185-238-9. 
201-3. 
189. 

119,624.29 244-6. 
47.79 

7,035.45 
16,331.01 
4,394.08" 

26,473.68 

185. 
185, 201, 204. 
191,207-8,209,211. 
215-8, 220, 228. 
185-6, 200-3. 

TABLE D, CHOCTAW, CHICKASAW, CREEK, 
CHEROKEE AND SEMINOLE NATIONS. 

Purpose 

58 Agency building and repairs— 

59 Agricultural aid 
Agricultural implements and 
equipment 

61 Allotting Z 
62 Appraising 
63 Appraising and sell ing lands 

Amount Rept. G. A. 0 . page 

$130,794.22 283,307-9,322,336, 
340-1. 

24,331.81 279, 412-4. 

152.20 307.11. 
36.65 272-3. 

18,665.01 299-302. 
205,959.07 272-6. 
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64 Appraisal and sale of restrict-

ed land 
65 Automobiles and repairs 

66 Construction and maintenance 
Claremore Hospital 

67 Copying allotment records 
68 Education 

69 Equalization of allotments 
70 Examining records in disputed | 

citizenship cases 
71 Feed and care of horses 
72 Feed and care of livestock 
73 Fuel, light, and water — 
74 General office e x p e n s e s _ _ 
75 Hardware, glass, oils, and 

paints 
76 Household equipment 
77 Incidental expenses 
78 Investigating leases 
79 Leasing of mineral and other 

lands 80 Livestock 
81 Medical attention 

82 Miscellaneous agency expenses 

83 Oil and gas expenses - - - - -
84 Oil and gas mining supervision 

allotted lands 
85 Pay and expenses of farmers ,— 

86 Pay and expenses of field 
matrons — 

87 Pay and expenses of Indian 
police 

88 Pay of clerks 
89 Pay of Indian agents 
90 Pay of Indian inspectors 
91 Pay of interpreters 
92 Pay of miscellaneous employees 

93 Pay of skilled employees 
94 Pay of superintendents 
95 Per capita payment expenses-
96 Preservation of records 
97 Probate expenses 

98 Protecting property interests 
99 Protecting property interests 

of restricted members 

24,999.20 ! 

23,799.99 

77,127.98 
14,648.72 

2,177,277.86 

207.88 

26,105.59 
3,371.961 
1,396.28' 

899.70| 
4,353,284.99 

11.24 
2,625.33 

30,115,98 
29,955.95 

4,514.39 
1,837.50 
1,638.06 

219,738.88 

7,028.28 

85,703.40 
327,793.63 

6,217.32 

255,843.73 

4,721.62 
67,639.53 
22,381.97 

125,783.64 
1,761,043.55 

415.80 
11,220.25 

111.43 
8,886.62 

1,053,120.71 

386,847.59 

4,741.70' 

,282. 
278-0, 306, 321, 

413-6. 

305, 335, 343, 397. 
320. 
284-92, 305, 332-

65, 391-414, 424. 
270, 272, 302. 

299-300. 
325-30, 389. 
(307-11. 
307-14, 315-6, 322. 
1270-5,297,298-303. 

307, 310. 
412-3. 
317-8, 325-31, 389. 
367-8. 

270-2, 302. 
307-10, 413. 
306, 307-10, 399, 

401, 417, 426. 
278-80, 305-6, 307-

14, 315-23, 400, 
418, 420. 

272-3, 275, 277. 

369.0. 
279-0, 310, 332-4, 

366. 

332, 366. 

310, 314-5, 322, 
332-3, 374-5. 

371. 
1372. 
330, 373. 
332-4, 410-4. 
279, 306, 307-14, 

315-9 ,324 ,325-34 , 
371, 389-0, 410-4. 

307-11. 
413-4, 376. 
270. 
378. 
323, 332-4, 379-86, 

413-4. 
1387-8. 

|270, 2. 

100 Provisions and other rations 
101 Purchase of horses 
102 Removal of alienation restric-

tions . 
103 Removal of intruders 
104 Sale of allotted lands 
105 Sale of restricted lands 
106 Sale of town lots 
107 Sale of town sites 
108 Sale of unallotted lands. 
109 Surveying 
110 Surveying and allotting 
111 Surveying, allotting, sale, etc., 

of lands 
112 Surveying, platting, and ap-

praising town sites 
113 Surveying segregated coal and 

asphalt lands 
114 Timber estimating 
115 Transportation, etc., of supplies 

116 Traveling expenses. 

139.27|413. 
720.00j328, 390. 

88,346.12I406-8. 
145,582.601402-5. 

265.12 271. 
1,577.09271. 

36,931.37)271-6, 303, 330. 
416.71(302. 

53,538.80 271, 409. 
49,695.31 271, 3, 4, 299-303. 

7,331.24 281. 

80,809.05 322, 410-3. 

235,105.36 421-3. 

6.76 272. 
33,776.10 271, 299. 
8,349.60 307-13, 315-6, 322. 

391-8 ,412-13, 420, 
424. 

22,401.55 317-8, 325-31, 359, 
1 425. 

While the Attorneys for the United States have 
gone far. they have not gone far enough, in following 
out what they have admitted (and conceded and omit-
ted from their second "Statement" or "Reply Brief"), 
and upon other grounds, for the following reasons: 

( 1 ) 

Comparison of conceded and omitted items, with 
items not conceded and omitted, representing moneys 
expended by the United States in pursuance of its defi-
nite and specific Treaty obligations and undertakings, 
and incidental thereto. 

They have admitted that moneys expended by the 
United States in pursuance of its definite and specific 
Treaty obligations and undertakings, and incidental 
thereto, under the "no charge or claim" provision of 
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the "Atoka Agreement", to divide and distribute the 
Tribal estates, at its own expense, 

("That no charge or claim shall be made against 
the Choctaw and Chickasaw Tribes by the United 
States for the expense of the surveying and plat-
ting the lands and townsites, or for grading, ap-
praising and allotting the lands, or for apprais-
ing and disposing of the town lots as herein pro-
vided." 30 Stat., 495; 1 Kappler, 496.) 

are not allowable as "Gratuity" offsets. 
The items thus conceded, and omitted from the 

4 4 Reply Brief'', include: 
24 Allotting; 
25 Appraising; 
48 Sale of Town Lots; 
50 Surveying; 
51 Surveying and Allotting; 
52 Surveying, Platting, Appraising, Townsites; 
61 Allotting; 
62 Appraising; 

106 Sale of Town Lots; 
107 Sale of Townsites; 
109 Surveying; 
110 Surveying and Allotting; 
112 Surveying, Platting and Appraising Townsites. 

They also, very properly, concede, and omit from 
the "Reply Brief", many other items of incidental and 
necessary expenses incurred in connection with the 
above items, as follows: 

28 Equalization of Allotments; 
32 General Office Expenses; 
41 Pay of Surveyors; 
49 Saie of Unallotted Lands; 
53 Sale Unallotted Lands; 
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57 Enrolling; 
63 Appraising and Selling Lands; 
69 Equalization of Allotments; 
70 Examining Records in D i s p u t e d Citizenship 

Cases; 
74 General Office Expenses; 
88 Pay of Clerks; 
90 Pay of Indian Inspectors; 

111 Surveying, Allotting, Sale etc. of Lands; 
113 Surveying Segregated Coal and Asphalt Lands. 

Yet, many like and identical items of other inci-
dental and necessary expenditures, and for like and 
identical purposes, are not conceded, and omitted from 
the "Reply Brief " ; and they still insist that such items 
should be allowed as "Gratuity" offsets, as follows: 
36 Locating Coal and Asphalt Lands; 
40 Pay of Miscellaneous Employees; 
42 Percapita Payment Expenses; 
43 Preservation of Records; 
54 Timber Estimating; 
56 Traveling Expenses; 
67 Copying Allotment Records; 
95 Percapita Payment Expenses; 
96 Preservation of Records; 

108 Sale of Unallotted Lands; 
114 Timber Estimating; 
116 Traveling Expenses. 

These items clearly fall within the same classes 
as the conceded and omitted items, above, and are, like-
wise, not allowable. 

Could anything be more confusing, not to say dis-
tracting, than to have some items conceded and omit-
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ted, and then, to have other like and identical items 
still included and insisted upon, as allowable "Gratu-
ity" offsets I 

It would seem that the Attorneys for the United 
States are now disposed to make a serious effort to 
concede and omit the items which are clearly not allow-
able; but they have not fully done so. 

We agree that the task of exactly analyzing and 
classifying the 116 separate items originally set up 
(made up of numerous smaller component items) is 
tremendously tedious and meticulous; and we are only 
asking for the "full fruits" of a consistent applica-
tion of the principles which they have accepted in their 
admissions, and which they have, apparently, attempt-
ed to carry out in conceding and omitting various items 
from their second "Statement" and "Reply Brief", 
but which they have, by no means, carried far enough. 

(2) 

Comparison of conceded and omitted items, with 
items not conceded and omitted, representing moneys 
expended by the United States in pursuance of its gen-
eral treaty obligations and undertakings, and inciden-
tal thereto. 

They have admitted that the moneys expended by 
the United States in pursuance of its general Treaty 
obligations and undertakings, and incidental thereto 
(in all Treaties, from the first, in 1820, to the last, in 
1902) to generally supervise and protect the Choctaws 
and Chickasaws by the appointment and maintenance 

of United States Indian Agents and Agencies, to main-
tain law and order and to prevent the encroachments 
of "Intruders" and other Indians and whites, etc., at 
its own expense, are not allowable "Gratuities 

The items thus conceded, and omitted from the 
"Reply Brief", include: 
89 Pay of Indian Agents; 
94 Pay of Superintendents. 

They also, very properly, concede, and omit from 
the "Reply Brief", other items of incidental and nec-
essary expenses incurred in connection with the above 
items, as follows: 

32 General office Expenses; 
38 Miscellaneous Agency Expenses; 
47 Removal of Intruders; 
74 General Office Expenses; 
82 Miscellaneous Agency Expenses; 
87 Pay and Expenses of Indian Police; 
88 Pay of Clerks; 
92 Pay of Miscellaneous Employees; 

103 Removal of Intruders. 

Yet, many like and identical items of other inci-
dental and necessary expenses, and for like and identi 
cal purposes, are not conceded, and omitted from the 
"Reply Brief"; and they, apparently, still insist that 
such items should be allowed as "Gratuity" offsets, 
as follows: 

2 Automobiles and Repairs; 
8 Miscellaneous Agency Expenses; 
9 Pay of Intrepeters; 

18 Miscellaneous Agency Expenses; 
19 Pay of Interpreters; 
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22 Agency Buildings and Repairs; 
29 Feed and Care of Horses; 
30 Feed and Care of Livestock; 
31 Fuel, Light and Water; 
33 Hardware, Glass, Oils and Paints; 
34 Incidental Expenses; 
39 Pay of Interpreters; 
58 Agency Buildings and Repairs; 
71 Feed and Care of Horses; 
72 Feed and Care of Livestock; 
73 Fuel, Lights and Water; 
75 Hardware, Glass and Paints; 
77 Incidental Expenses; 
80 Livestock; 
91 Pay of Interpreters; 
93 Pay of Skilled Employees; 

101 Purchase of Horses. 

These items clearly fall within the same classes 
as the conceded and omitted items, and no sound rea-
son would seem to exist why they should not, likewise, 
be excluded. 

The same problems of confusion and distraction 
here again arise, because of the exclusion of certain 
items, and the inclusion of certain other like and iden-
tical items; and this situation merits the same com-
ments made in paragraph (1), above. 
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(3) 

Comparson of conceded and omitted items, with 
items not conceded and omitted, representing moneys 
expended by the United States for the use and benefit 
of individuals, in connection with their individually 
owned lands ond properties, and not for the use and 
benefit of the entire Choctaw and Chickasaw Nations, 
the plaintiffs herein. 

They have admitted that certain items and totals 
of moneys expended by the United States, are not al-
lowable "Gratuitieswhere expended for the use and 
benefit of certain individuals (or certain groups of 
individuals, such as, for example, the restricted class), 
and not for the use and benefit of the entire Choctaw 
and Chickasaw Nations, the plaintiffs herein. 

The items thus conceded, and omitted from the 
"Reply Brief" are as follows: 
79 Leasing of Mineral and Other Lands; 
99 Protecting Property Interests of Restricted Mem-

bers. 

Yet, many like and identical items, and clearly 
falling within the same classes as the conceded and 
omitted items, are not conceded, and omitted from the 
"Reply Brief," as follows: 
44 Probate Expenses; 
45 Protecting Property Interests; 
64 Appraisal of Restricted Land; 
78 Investigating Leases, Allotted Land; 
83 Oil and Gas Expenses; 
84 Oil and Gas Supervision; 
97 Probate Expenses; 
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98 Protecting Property Interests; _ 

102 Removal of Alienation Restrictions; 
104 Sale of Allotted Lands; 
105 Sale of Restricted Lands. 

If the conceded and omitted items are not allow-
able, then these like and identical items are, likewise 
not allowable; yet, some are excluded, and some are 
included in the "Reply Brief" as allowable "Gra-
tuities. ' ' 

The same problems of confusion and distraction 
here, again, arise; and this situation merits the same 
comments as are made in paragraphs (1) and (2), 
above. 

In this connection, it is pertinent to say that all 
Treaties, Laws and official Records and Reports show 
that these moneys were expended for the use and bene-
fit of individuals, in the ownership of their allotted 
lands; and no part was expended for the use and bene-
fit of the entire Choctaw and Chickasaw Nations, the 
plaintiffs herein. 

The items of "Probate Expenses" are the largest, 
and include the moneys expended for their protection, 
in connection withe their allotted and individually 
owned lands. 

After allotment, those Indians falling within the 
"restricted" class, were surrounded by the so-called 
" G r a f t e r s , " who s o u g h t to defraud them of their 
lands. These machinations related, particularly, to 
"dead claims"; that is, lands passing to the heirs of 
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deceased allottees. These lands were wholly alien-
able, for a time; and later, further restrictions upon 
alienation were imposed by Congress. 

The United States saw fit to extend protection to 
this particular class of Indians, by providing for the 
appointment of "Probate Attorneys," and by provid-
ing all necessary expenses for their maintenance. 

This action by the United States speaks well for 
the guardian Government of these Indians; but it 
cannot be said that any part of these moneys were 
ever expended, or allowed to be expended, for the 
entire membership of the Choctaw and Chickasaw 
Nations, the plaintiffs herein. 

Other large items include moneys expended for 
restricted Indians, in connection with their oil lands, 
oil leases and oil properties. 

It is well known, and will not be denied, that all oil 
lands and oil properties were owned by individual al-
lottees, individually owned and Patented to them. The 
Choctaw and Chickasaw Nations reserved no oil and 
gas rights, and the entire title to all lands passed to 
the individual allottee, upon allotment. 

Therefore, all of these moneys were expended 
by the United States because it saw fit to extend pro-
tection to those restricted individuals who owned lands 
that happened to fall within the pathway of oil and gas 
development; and, because of tremendous values, in 
many instances, the owners were in grave danger of 
being defrauded. 
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At 110 time, and under no circumstances, did the 

Choctaw and Chickasaw Nations, the plaintiffs herein, 
have the slightest interest in these properties; nor 
was any part of these moneys expended, or made avail-
able, for the use and benefit of the Choctaw and Chick-
asaw Nations, or for the entire membership thereof. 

Other items include moneys expended for the 
"Removal of Restrictions;" that is, restrictions upon 
the alienation of the lands of the restricted class of 
Indians, within the discretion of the Secretary of the 
Interior. 

Necessarily, these transactions related, only, to 
the lands individually owned, after allotment, and by 
Patent. That was a duty and function which the 
United States saw fit to assume, and had no connec-
tion whatsoever with the r e l a t i o n s existing between 
it and the Choctaw and Chickasaw Nations, the plain-
tiffs herein. 

The obligations of the U n i t e d States to extend 
this protection, at its own expense, the manner in which 
these obligations were discharged, and the conditions 
and understandings under which these acts were per-
formed, are set out in various official R e p o r t s of re-
sponsible officers of the United States dealing with 
Indian Affairs; and these R e p o r t s are here referred 
to, and not quoted, because they are too voluminous 
to be included herein. 

The same subject is most comprehensively and 
conclusively considered and passed upon by the 
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Supreme Court of the United States in the case of 
Hechman vs. United States, (224 U. S., 413). 

In the statement of this case, it is said: 
"The Government states in its brief that, be-
tween July 14, 1908, and October 12, 1909, the 
United States brought 301 bills in equity, against 
some 16,000 defendants, to cancel some 30,000 
conveyances of allotted lands * * * upon the ground 
that the conveyances were in violation of exist-
ing restrictions upon the power of alienation * * * " 

The defendant demurred upon the ground that 
the bill was insufficient, and that the United States 
was without capacity to maintain its suits. 

The trial court sustained the demurrer; and upon 
appeal, the Circuit Court of Appeals reversed the 
lower court, and appeal was had to the Supreme Court 
of the United States. The Supreme Court held, as 
follows: 

"Our conclusion is that the suit was well 
brought.'' 

Because of lack of space, we can quote only a few 
sentences from the opinion of that great jurist, 
Chief Justice HUGHES; but the entire opinion is earn-
estly called to the attention of this Honorable Court, 
for its bearing upon the duties and obligations of the 
United States to protect the allotted lands of the re-
stricted Indians of the Five Civilized Tribes from 
those who would defraud them, and at its own expense. 

After setting out the policy of the United States 
to require the Indians to accept allotments in sever-
alty, the court says: 
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"But in executing this policy, Congress was 

solicitous to conserve the interests of the Indians 
and to fulfil the national obligation, not simply 
by assuring an equitable apportionment of the 
property, but by safeguarding the individual 
ownership of allottees, through suitable restric-
tions which were designed to secure them in their 
possession and to prevent their exploitation"; 

"During the continuance of this guardian-
ship, the right and duty of the nation to enforce 
by all appropriate means the restrictions designed 
for the security of the Indians cannot be gain-
said. While relating to the welfare of the Indians, 
the maintenance of the limitations which Con-
gress has prescribed as a part of its plan of dis-
tribution is distinctly an interest of the United 
States. A review of its dealings with the tribe 
permits no other conclusion. Out of its peculiar 
relation with these dependent people sprang obli-
gations to the fulfilment of which the national 
honor has been committed. 'From their very 
weakness and helplessness, so largely due to the 
course of dealing of the Federal government with 
them and the treaties in which it has been prom-
ised, there arises the duty of protection, and with 
it the power. This has always been recognized by 
the Executive and by Congress and by this court 
wherever the question has arisen.'" (United 
States vs. Kagama, 118 U. S., 375); 

" A s well said by the court below: 'If they 
are unable to resist the allurements by which they 
are enticed into making the conveyances, will 
they be expected to undertake the difficult and 
protracted litigation necessary to set aside their 
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own acts! To ask these questions is to answer 
them. Congress intended that both the Indians 
and the members of the white race should obey its 
limitations. A transfer of the allotments is not 
simply a violation of the proprietary rights of the 
Indian. It violates the governmental rights of the 
United States. If these Indians may be devested of 
their lands, they will be thrown back upon the Na-
tion a pauperized, discontented and possibly bel-
ligerent people.' The authority to enforce restric-
tions is the necessary complement to impose 
them"; 

and, upon the question of the performance of these 
duties and obligations, by the United States, at its 
own expense, the court says: 

" I t is urged that this clause (of the Act of 
Congress authorizing the suits) did not confer 
authority to sue. * * * This seems to us a strained 
construction, in view of the obvious purpose of 
the act. And it fails to give adequate effect to the 
words, 'such suit to be brought on the recommen-
dation of the Secretary of the Interior, without 
cost or charges to the allottees, the necessary ex-
penses incurred in so doing to be defrayed from 
the money appropriated by this act.' In addition to 
the appropriation of moneys for expenditure 
under the direction of the Secretary of the In-
terior, the act appropriated the sum of $50,000.00, 
'to be immediately available, and available and 
expended as the Attorney General may direct.' " 

This decision of the Supreme Court of the United 
States would seem to set at rest all questions regard-
ing the duty and obligation of the United States to 
protect the allotted and privately owned lands of the 
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restricted Indians of the Five Civilized Tribes, at its 
own expense, and to be a complete answer to the con-
tentions of the Attorneys for the United States that the 
moneys here involved, and expended for the use and 
benefit of individuals, in connection with their allotted 
and privately owned lands, are allowable 1 ' Gratuities'\ 

Finally, we inquire: If there is any basis for their 
contentions, why were the particular moneys to which 
the Supreme Court refers in the Heckman case, not 
set up as allowable "Gratuities", in the instant case? 

( 4 ) 
Items representing moneys expended by the Unit-

ed States for the use and benefit of persons who are 
not enrolled members of the Choctaw and Chickasaw 
Natiins, and who have no right to share in the common 
properties of such Nations. 

They have not admitted that moneys expended 
by the United States for the use and benefit of per-
sons who are not enrolled members of the Choctaw and 
Chickasaw Nations, and who have no right to share in 
the common properties of the Nations (including the 
proceeds, if any, of the instant case) are not allowable 
"Gratuities." 

This, notwithstanding the fact that all the courts, 
in all cases where that question has arisen and been 
passed upon, have uniformly held that only enrolled 
members may share in the common properties of the 
Nations, and that, under the governing Treaties and 
laws, the citizenship rolls of the Choctaw and Chicka-
saw Nations were closed as of March 4,1906, and that 
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no child born thereafter may be enrolled, or share, in 
any manner whatsoever, in Tribal property. 

(Fleming vs. McCurtain, 215 U. S., 56; Gar-
field vs. Goldsby, 211 U. S., 249; United States 
vs. Wildcat, 244 U. S. I l l ; Gritts vs. Fisher, 224 
U. S., 640; Sizemore vs. Brady, 235 U. S., 441; 
Henry Gas Company vs. United States, 191 Fed., 
132; Ligon vs. Johnston, et al, 164 Fed., 670; 
Wadsworth vs. Crump, 53 Okla., 728) 

Yet, in the face of the law, as it exists in the gov-
erning Treaties and laws, and as declared by the 
courts, there has been set up, as allowable "Gratui-
ties,", the tremendous sum of $1,708,028.95, for the 
"Education" (Item 68) of Indian orphan children at 
the Sequoyah (Cherokee) Orphan Training School; 
and the Choctaw and Chickasaw Nations are charged 
with an arbitrary 36.62% of this total sum, upon a 
population basis, amounting to several hundred thou-
sand dollars, without any proof whatsoever that any 
Choctaw and Chickasaw children who might have been 
accommodated at that institution were enrolled mem-
bers of the Nations. 

(It will be shown in paragraph (5), follow-
ing that the percentage of Choctaw and Chicka-
saw children, irrespective of whether they were 
enrolled members, or not enrolled members, was 
far less than the arbitrary 36.62% which has been 
charged.) 

However, notwithstanding the fact that no proof 
has been offered by the United States as to the en-
rollment or non-enrollment of such children, all nec-
essary proof is available, upon the point of the non-
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enrollment of an overwhelming percentage of such 
children, by an examination of the applicable and gov-
erning Treaties and laws. 

The Act of Congress of April 26, 1906 (34 Stat., 
137) provides that the citizenship rolls of the Choctaw 
and Chickasaw Nations (and the other Five Civilized 
Tribes) were closed as March 4, 1906, and that no 
child lorn thereafter, shall be enrolled, and that, after 
March 4,1907, the Secretary of the Interior shall have 
no jurisdiction to approve the enrollment of any per-
son; and the Choctaw and Chickasaw "Supplementary 
Agreement" (Act of Congress of July 1, 1902; 32 
Stat., 641) provides that no person whose name does 
not appear upon the approved citizenship rolls, shall 
in any manner whatsoever, participate in the division 
and distribution of Tribal properties. 

The moneys charged to the Choctaw and Chicka-
saw Nations as "Gratuities" run up to, and include 
the year 1934, as shown by the Report of the General 
Accounting Office, and as set up by the United States, 
in its "Reply Brief." 

The youngest enrolled member (born on March 4, 
1906) would be 28 years old in 1934. Therefore, it will 
be readily seen that none of the inmates of that insti-
tution in 1934 could have been enrolled members of the 
Nations; and, likewise, none after 1924, since the 
youngest enrolled member would be 18 years old (the 
maximum school age) at that time. 

For prior years, it also follows, that an over-
whelming percentage of such inmates were not en-
rolled, since the minimum school age is 6 years; and 
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it may be assumed, in the absence of proof to the con-
trary, that such inmates were of various ages, run-
ning from the minimum school age of 6 years, to the 
maximum of 18 years. (This school was established in 
1913.) 

There is not only no proof to the contrary, but 
no proof whatsoever, as to the ages, and tribal enroll-
ments, of the persons for whom the moneys were ex-
pended. 

Can it be reasonably contended, upon this state of 
facts, and in light of the cited Treaties and laws gov-
erning Tribal enrollment and Tribal properties, that a 
counter finding of allowable "Gratuities," amounting 
to several hundreds of thousands of dollars, should be 
made against the plaintiffs, the Choctaw and Chicka-
saw Nations? 
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(5) 

Items representing moneys expended by the Unit-
ed States for the Five Civilized Tribes, and where the 
Choctaw and Chickasaw Nations are charged, upon a 
population basis, with an arbitrary 36.62% of such 
total sums, without any proof as to what percentage, 
if any, of such moneys, the Chictaw and Chickasaw Na-
tions actually received. 

They have not admitted that the arbitrary basis 
of 36.62% (based upon the relative populations of the 
Five Civilized Tribes) is not the fair and just basis 
for charging the Choctaw and Chickasaw Nations for 
moneys expended by the United States for the Five 
Civilized Tribes. 

For the purpose of making plain the unfairness and 
injustice of this arbitrary basis of 36.62%, we have 
taken evidence showing what part of the moneys ex-
pended by the United States in connection with the 
Claremore Indian Hospital (Item 66) and the Sequo-
yah (Cherokee) Orphan Training School (Item 68); 
and leave has been granted to file such evidence herein, 
in the form of officially authenticated tabulations of 
attendance in such institutions. 

The evidence taken by us, and relating to the 
Claremore Indian Hospital, covers all years, from its 
establishment in 1931, to and including the year 1934. 
shows that the percentage of inmates hospitalized as 
Choctaws and Chickasaws, in relation to the total num-
ber hospitalized, was 7% plus for 1931, 5% plus for 
1932, 4% plus for 1933, and 5% plus for 1934; or an 
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average of 5% plus for the four years. This 5% 
plus is the percentage of total moneys expended in that 
institution that were actually received by persons ac-
cepted and hospitalized as Choctaws and Chickasaws, 
instead of the arbitrary 36.62% charged. 

The evidence, taken by us, and relating to the 
Sequoyah (Cherokee) Orphan Training School, covers 
the years 1913-14, 1914-15, 1915-16, 1918-19, 1922-23, 
1923-24, 1924-25, 1925-26, 1926-27, 1927-28, 1928-29, 
1929-1930, 1930-31, 1931-32, 1932-33, 1933-34 (from its 
establishment, under the Act of Congress of June 30, 
1913 (38 Stat., 77). 

For the years 1916-17, 1917-18, 1919-20, 1920-21, 
and 1921-22, the attendance records could not be found, 
and it is hoped to supply those years, from the files of 
the Indian Office at Washington, prior to the argument 
of the case, on or after December 6,1937. 

This evidence, already taken, shows that the per-
centage of pupils accepted and accommodated as Choc-
taws and Chickasaws, in relation to the total number 
of pupils enrolled and accommodated, was no % for the 
year 1913-14; no % for 1914-15; no % for 1915-16; 
3/5 of 1% plus, for 1918-19; y 2 of 1% plus, for 1922-23: 
7/10 of 1% plus, for 1923-24; 6% plus, for 1924-25; 8% 
plus, for 1925-26; 10% plus, for 1926-27; 11% plus, for 
1927-28; 14% plus, for 1928-29; 14% plus, for 1929-30; 
12% plus, for 1930-31; 10% plus, for 1931-32; 11% 
plus, for 1932-33; 10% plus, for 1933-34. 
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The average of these yearly percentages, for the 

years covered by the evidence already taken, is 6% 
plus, of total moneys expended, which persons who 
were accepted and accommodated in this institution 
as Choctaws and Chickasaws, actually received, in-
stead of the arbitrary 36.62% charged; and it is ex-
pected that this percentage will be materially lowered, 
if and when the attendance records for the missing 
years are found and introduced as evidence herein. 

Even if the Choctaw and Chickasaw Nations are 
chargeable with any part of the tremendous sum of 
nearly $2,000,000.00 expended for these two institu-
tions, it certainly cannot be contended that they are 
chargeable with more than they actually received, as 
established by the evidence which we have taken and 
filed. 

(It is contended in paragraph (4) above, that 
no part of such moneys are allowable, since there is 
no proof that any of the beneficiaries were enrolled 
members of the Nations, but, upon the contrary, it 
is shown, by the governing Treaties and laws, re-

lating to Tribal enrollment and Tribal property, 
that an overwhelming percentage of them could not 
have been enrolled members). 

We could not cover, by evidence, all of the Items of 
all the moneys expended for the Five Civilized Tribes 
(running from Item 58 to Item 116, inclusive). In 
fact, under, no rule governing orderly procedure, 
would we be required to do so, since these Items are 
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claimed and asserted by the United States, and it 
should have proven its case. 

Notwithstanding that situation, which we have 
stressed throughout our Briefs, we have taken this 
evidence, as to these two institutions, for the purpose 
of making plain that there is no sound foundation for 
the arbitrary basis of 36.62% which has been applied 
to the Nations. 

May we not reasonably insist that, since no evi-
dence has been offered, by the United States, to sus-
tain the arbitrary basis of 36.62%, its case has failed, 
as to such Items, and that they should be disallowed. 
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I I I . 

"PROPOSED FINDINGS AND CONCLUSIONS." 

In our "Answer Brief", heretofore filed (at page 
588, printed Record), we set out "Proposed Findings 
and Conclusionsnumbered (1), (2) and (3). 

For the convenience of the court, we are here re-
peating the same, together with two others, numbered 
(4) and (5), which are necessary to comprise practical-
ly all Items of "Gratuities", as set up in the first 
"Statement" of the United States, and which are sep-
arately analyzed and commented upon, in Sub-division 
IV of this "Rejoinder Brief", which follows. 

We, therefore, respectfully request this Honorable 
Court to Find and Conclude, as follows: 

(1) Moneys expended by the United States 
in pursuance of its definite and specific Treaty ob-
ligations and undertakings, or incidental there-
to, to divide and distribute the Tribal estates of 
the Choctaw and Chickasaw Nations, at its own 
expense, as guaranteed by the "no charge or 
claim" provision in the "Atoka Agreement" 
of 1898 (Act of Congress of June 28,1898, 30 Stat., 
495; 1st Kappler, 496) are not allowable as "Gra-
tuity" offsets; 

(2) Moneys expended by the United States 
in pursuance of its general Treaty Obligations 
and undertakings, or incidental thereto, to super-
vise and protect the Trbal affairs of the Choctaw 
and Chickasaw Nations, by the appointment and 
maintenance of United States Indian Agents and 
Agencies, to maintain law and order, to overcome 
dissensions, to protect the Indians from the en-

croachments of other Indians and whites, to expel 
"Intruders" and otherwise (as guaranteed by all 
Treaties from 1820 to 1902, inclusive), at its own 
expense, are not allowable as "Gratuity" offsets; 

(3) Moneys expended by the United States 
for the use and benefit of individuals in protect-
ing their individually owned lands and other prop-
erty, or for their personal support and accommo-
dation, were not expended for the benefit of the 
entire Choctaw and Chickasaw Nations, the plain-
tiffs herein, and are not allowable as "Gratuity" 
offsets; 

(4) Moneys expended by the United States 
for the use and benefit of persons who were not 
enrolled members of the Choctaw and Chickasaw 
Nations, and who had no legal right to participate 
in the common properties of such Nations (in-
cluding the proceeds, if any, of the instant case), 
under the applicable and governing Treaties and 
laws relating to Tribal enrollments and Tribal 
properties ("Supplementary Agreement" of 
1902, Act of Congress of July 1, 1902, 32 Stat., 
641; and Act of Congress of April 26, 1906, 34 
Stat., 137), were not expended for the use and 
benefit of the Choctaw and Chickasaw Nations, 
and are not allowable as "Gratuity" offsets; and 

(5) Moneys expended by the United States 
for the Five Civilized Tribes (Choctaw, Chicka-
saw, Creek, Cherokee and Seminole) are not 
char gable against the Choctaw and Chickasaw Na-
tions, as "Gratuity" offsets, upon an arbitrary 
population basis of 36.62%; and none of such 
moneys is so chargable, unless it be shown, by com-
petent evidence, what part or percentage, if any, 
of such moneys, were actually received by the 
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Choctaw and Chickasaw Nations, the plaintiff 
herein. 

We believe that such "Proposed Findings and 
Conclusions" are sound, and it is hoped that they may 
be accepted by this Honorable Court in principle; and, 
upon the assumption that they are sound and accept-
able, we shall endeavor to point out, in the following-
analyses and comments, what Items fall within one or 
more of the classifications represented by the Five 
"Proposed Findings and Conclusions 

Under this plan, if such "Proposed Findings and 
Conclusions" are found to be sound and acceptable, 
then all Items so classified, would be not allowable as 
"Gratuity" offsets, in the instant case; and those not 
so classified, and are not allowable, upon other grounds, 
would be allowable. 
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IV. 
CLASSIFICATION, ACCORDING TO THE PRE-

CEDING FIVE "PROPOSED FINDINGS AND CON-
CLUSIONS», OF ALL ITEMS APPEARING IN THE 
FIRST "STATEMENT» OF THE UNITED STATES, 
UPON "GRATUITIES", WITH ANALYSIS AND COM-
MENTS UPON EACH SEPARATE ITEM, SHOWING 
WHAT ITEMS ARE NOT ALLOWABLE, AND WHAT 
ALLOWABLE, IF ANY, IF SUCH "PROPOSED FIND-
INGS AND CONCLUSIONS» BE FOUND, BY THE 
COURT, TO BE SOUND AND ACCEPTABLE. 

In our "Answer Brief", heretofore filed (pages 
593 to 607, inclusive, of the printed Record) we ana-
lyzed and commented upon each separate Item, for 
classification under the "Proposed Findings and Con-
clusions" therein set out; but now, since many of such 
items have been conceded by the United States, and 
omitted from its second "Statement" (or "Reply 
Brief"), the issues have been very materially changed; 
and for'that reason, and for the convenience of the 
Court, we have deemed it advisable to partly reform 
such analyses and comments, as follows: 

(In the following we shall indicate our views as 
to which of the Five "Proposed Findings and Conclu-
sions" govern the particular Item under considera-
tion.) 
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(1) Classification of items falling within proposed 
Finding 1, where moneys were expended by the United 
States, in pursuance of its definite and specific Treaty 
obligations and undertakings, or incidental thereto, to 
divide and distribute the tribal estates at its own ex-
pense. 

In its second "Statement" ("Reply Brief") on 
Gratuities'the United States has conceded ('and 

omitted therefrom, the following Items: 
24. Allotting, $ 1 4 ) 5 9 1 7 7 

48' t T T ^ ' t . 213,230.19 48. bale of Town Lots, ^41 58 50. Surveying, 186 24313 
51. Surveying and Allotting, 9 315 37 
52. Surveying, Platting, Appraising 

Townsites, 119,624.29: 
61. Allotting, 36 65-
62. Appraising, 1 8 6 6 5 0 1 ; 

106. Sale of Town Lots, 36 93137 • 
107. Sale of Townsites, 416 71 • 
109. Surveying, 49 695 31' 
110. Surveying and Allotting 7,331.24 • 
112. Surveying, Platting and Ap-

praising Townsites 235 105.36 • 
Since these Items are conceded and omitted, no' 

further comments are necessary or appropriate, except 
to say that they lay the basis for the exclusion of all in 
cidental and necessary expenses, incurred in connec 
tion therewith. 

Then, the United States concedes and omits verv 
properly, many other Items, representing incidental 
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and necessary expenditures, in connection with the 
above Items, as follows: 

28. Equalization of Allotments, $ 1,846.60 
32. General Office Expenses, 231,048.77 
41. Pay of Surveyors, 500.00 
49. Sale of Unallotted Lands 12,855.24 
53. Surveving of Unallotted Lands, 47.79 
57. Enrolling, 26,473.68 
63. Appraising and Selling Lands, 205,959.07 
69. Equalization of Allotments, 207.88 
70. Examining Records in Disputed 

Citizenship cases, 26,105.59 
74. General Office Expenses, 4,353,284.99 
88. Pay of Clerks, 4,721.62 
90. Pay of Indian Inspectors, 22,381.97 

111. Surveying, Allotting, Sale, etc., of 
lands, 80,809.05; 

113. Surveying Segregated Coal and 
Asphalt Lands, 6.76; 

(Ui&rvtMJ 

A'tv'f > c ti 

Having conceded and omitted the above Items, as 
incidental and necessary expenses, in connection with 
"Allotting", "Appraising", "Surveying", "Town-
sites ' e t c . , why we inquire, did the United States not, 
also, concede and omit the following Items, which are 
like and identical, in all respects, as the conceded and 
omitted Items, and represent moneys expended for ex-
actly the same purposes. 

Those Items not conceded and omitted, but which 
fall within the same classes as the above conceded and 
omitted Items, are as follows: 

36. Locating Coal and Asphalt 
Lands, $ 1,662.89; 
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40. Pay of Miscellaneous Employees, 2,065.00 
A O "D • i , 7 42. Percapita Payment Expenses, 208.71 

7o 43. Preservation of Records, 386.05 
43 54. Timber Estimating, 7,035.45 

56. Traveling Expenses, 4,394.08 
3-^67. Copying Allotment Records, 14,648.72 

95. Percapita Payment Expenses, 111.43 
10 96. Preservation of Records, 8,886.62 

r 108. Sale of Unallotted Lands, 53.538.80 
114. Timber Estimating, 33J76.10 
116. Traveling Expenses, 22,401.55 

Our comments upon such Items not conceded and 
omitted are as follows: 

Item 36, "Locating Coal and Asphalt Lands". 
The United States does not concede and omit this Item, 
yet Item 113, "Surveying Coal and Asphalt Lands is 
conceded and omitted. Both operations were "Survey-
ing", expressly excluded by the Treaty; and further 
comment upon this inconsistency would not seem to be 
necessary. 

Item 40, "Pay 0f Miscellaneous Employees", is 
for Moneys expended under Appropriation Act for 

Incidentals in Indian Territory, including employ-
ees". Pages 220 and 228, G. A. O. Report, show these 
Items to have been expended along with expenses for 
"Town Lots» and "Surveying", and are clearly ex-
cluded by the Treaty. 

Item 42, "Percapita Payment Expenses" were a 
part of allotment, no more and no less. The Tribal es-
tates were to be divided and distributed; that is, some 
lands were to be allotted, and the balance sold and the 
moneys divided. What is the difference, we inquire in 

dividing some of the land, in kind, and selling the bal-
ance and dividing the money resulting from the sale of 
part of the same landsf To divide and distribute the 
entire Tribal estates is what the United States under-
took to do, and at its own expense, as guaranteed by 
the Treaty. 

Item 43, "Preservation of Records". The G. A. O. 
Report (page 228) shows that the moneys were appro-
priated to "Preserve records" in the office of the Su-
perintendent for the Five Civilized Tribes. Such Su-
perintendent was the successor of the Commission to 
the Five Civilized Tribes, the officials who performed 
all acts in the division and distribution of the Tribal 
estates. It would seem that further comment would 
not be necessary. 

Item 54, "Timber Estimating". The commercial 
pine timber was to be appraised separately, and such 
value became a part of the value of the lands, for Al-
lotment and Sale purposes. Will it do to say that the 
word "Estimating", as used in the Government's ac-
counts, instead of the word "Appraisement", would 
alter the fact of what was done, or that, for that rea-
son, the Treaty guaranty would not apply? 

Item 56,11 Traveling Expenses''. (Same comments 
upon Item 40.) 

Item 67, "Copying Allotment Records". The ti-
tle of this Item, and of the Act under which expended 
(G. A. O. Report, page 320), is sufficient to show that 
these expenses were a part of "Allotment" expenses, 
and, therefore not allowable. 
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Item 95, "Percapita Payment Expenses", (Same 

comments as upon Item 42.) 
Item 96, "Preservation of Records", (Same com-

ments as upon Item 43.) 
Item 108, "Sale of Unallotted Lands". (Same 

comments as upon Item 42.) The sale of the "unal-
lotted Lands", for the purpose of dividing the moneys 
resulting therefrom, was as much a part of the division 
and distribution of the Tribal estates, as "Allotment", 
"Appraisement", "Surveying", etc. 

Item 114, "Timber Estimating". (Same com-
ments as upon Item 54.) 

All of the above Items, fall within proposed Find-
ing 1, (both as to those conceded and omitted and those 
which should have been conceded and omitted, above; 
and are not allowable, as "Gratuity" offsets). 

(2) Classification of items falling within proposed 
finding 2, where moneys were expended by the United 
States, in pursuance of its general Treaty obligations 
and undertakings, and incidental thereto, to render the 
services agreed to be performed, in all the Treaties, 
from 1820 to 1902, inclusive, at its own expense. 

In its second "Statement" ("Reply Brief") on 
"Gratuities", the United States has conceded, and 
omitted therefrom, the following Items: 

89. Pay of Indian Agents, $67,639.53; 
94. Pay of Superintendents, 11,220.25; 

Since these Items are conceded cmd omitted, no 
further comment may be made, except to say that it 

was never intended that these officials would be sent to 
the Indian country and have no Agencies in which to 
reside and to transact official business, no furniture 
and equipment and no employees to assist them, as is 
usual in the transaction of business, the world over. 
We shall not further dwell upon the possibility of such 
a ridiculous conclusion. 

In fact, the United States and its Attorneys have 
not reached that conclusion, in the instant case. 

Many Items of Incidental and necessary expenses, 
for just these purposes, have been conceded, and omit-
ted from the second "Statement" or "Reply Brief", 
as follows: 

32. General Office Expenses, 231,048.77, -
38. Miscellaneous Agency Expenses, $ 13,489.90; Mv'Vfc.« ,< > 
47. Removal of Intruders, 578.96; 
74. General Office Expenses, 4,353,284.99; 
82. Miscellaneous Agency Expenses 

(original $219,738.88) 200,961.92; fij U << 
87. Pay and Expenses of Indian 

Police 255,843.73; 
88. Pay of Clerks, 4,721.62; 
92. Pay of Miscellaneous Employees, 

(Original set up, $1,761,043.55) 1,385,084.69; 
103. Removal of Intruders, 145,582.60; 

Having conceded and omitted the above items as 
incidental and necessary expenses, to be incurred bv 
Indian Agents and Superintendents, we again inquire: 
why did not the United States go further, and concede 
and omit all Items, that clearly fall within the same 
classes? 
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The following Items are like and identical, in all 

respects, and represent moneys expended for exactly 
the same purposes, and have not been conceded and 
omitted. 

Such Items are: 
2. Automobiles and Repairs, $ 148.34 
8. Miscellaneous Agency Expenses, 1,653.34 
9. Pay of Interpreters, 3,149.99 

13. Automobiles and Repairs 236.59 
18. Miscellaneous Agency Expenses 3,324.30 
19. Pay of Interpreters, 3,299.99 
22. Agency Buildings and Repairs, 5,056.50 

M ^ «f7/29. Feed and Care of Horses, 120.00 
fvLtu- r 30. Feed and Care of Livestock, 956.88 

31. Fuel, Light and Water, 823.20 
33. Hardware, Glass, Oils and Paints, 11.99 
34. Incidental Expenses, 694.90 
39. Pay of Interpreters, 200.00 
58. Agency Buildings and Repairs, 130,794.22 
71. Feed and Care of Horses, 3,371.96 
72. Feed and Care of Livestock, 1,396.28 
73. Fuel, Lights and Water, 899.70 
75. Hardware, Glass and Paints, 11.24 
77. Incidental Expenses, 30,115.98 
80. Livestock, 1,837.50 
91. Pay of Interpreters, 125,783.64 

%% 93. Pay of Skilled Employees, 415.80 
101. Purchase of Horses, 720.00 

Our comments upon such Items not conceded and 
omitted, are as follows: 

Item 2, Same comments as upon Item 8, below. 
Item 8, 1'Miscellaneous Agency Expenses". This 

Item would seem to speak for, and establish, itself, as 

not being allowable, because it represents expenses 
which are certainly incidental and necessary to the es-
tablishment and maintenance of United States Indian 
Agents and Agencies, under the general Treaty obli-
gations and undertakings, and incidental thereto (pro-
posed Finding 2), and to do the various things guaran-
teed by the United States. 

Item 9, "Pay of Interpreters". Certainly, "In-
terpreters" were incidental and necessary, in the per-
formance of the duties imposed upon "Agents" and 
"Superintendents", which Items are conceded and 
omitted. They were, likewise, as necessary as " P ° y 
and Expenses of Indian Police" (Item 87) and "Pay 
of Clerks" (Item 88), which are also conceded and 
omitted. 

Item 13, Same comments as upon Item 8. 
Item 18, Same comments as upon Item 8. 
Item 22, "Agency Buildings and Repairs". It 

would seem to be futile to try to give reasons support-
ing the contention that this Item is for incidental and 
necessary expenses, that would be stronger than the 
mere statement of the title. Were the Agents, and 
other employees, to be sent out to the wild and un-
broken wilderness, without being housed and accom-
modated, both for t h e i r personal comfort and the 
transaction of official business? As stated, such a sug-
gestion would be too ridiculous for serious considera-
tion ; and we deem it unnecessary to further comment. 

Items 29, 30 and 31, "Feed and care of Horses". 
"Feed and Care of Livestock" and "Fuel, Light and 
Water." Nothing can be said that will be stronger 
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than what has been said upon Item 22, above. These 
Items are just as necessary as the other incidental and 
necessary things provided for "Agents" and "Super-
intendents". 

Item 33, "Hardware, Glass, Oils and Paints." 
Same comments as upon Item 22. 

Item 34, "Incidental Expenses". The title would 
seem to be all that is necessary to establish this Item, 
as incidental and necessary. This Item is made up of 
smaller Items, on pages 215-228 of G. A. 0. Report, and 
run along with other Items which have been conceded 
and omitted, such as "Pay of Miscellaneous Agency 
Expenses". 

Item 39, "Pay of Interpreters". Same comments 
as upon Item 9. 

Item 58, Agency Buildings and Repairs. Same 
comments as upon Item 22. 

Items 71, 72 and 73, same comments as upon Items 
29, 30 and 31. 

Item 75, Same comments as upon Item 22. 
Item 80, Same comments as upon Items 22, 29, 30 

and 31. 
Item 91, Same comments as upon Item 9. 
Item 92, The various pages of the G. A. 0. Report 

have been examined, and it is shown, page by page, that 
Items making up the total, are the usual and ordinary 
expenses necessary to maintain the Agent and Agency 
in the tremendous work of dividing and distributing 
the Tribal estates, not allowable, under Findng 2. Also 
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see Arguments, paragraphs 1 and 2, Sub-division II 
herein. 

Item 93, Can it be said that "Skilled Employees" 
are less incidental and necessary than "Pay of Clerks" 
(Item 88) which has been conceded and omittedf And, 
further, the G. A. 0. Report (pages 307-11) shows that 
this Item is made up of smaller Items, running along 
with the other Items here commented upon. 

Item 101, Same comments as upon Items 22, 29, 30 
and 31. 

We think it has been shown that all of the Items 
above commented upon (both as to those conceded and 
omitted, and those which should have been conceded 
and omitted, fall within proposed Finding 2, above, 
and are not allowable. 

(3) Classification of items falling within proposed 
finding 3, that moneys expended for the use and ben-
efit of individuals, in protecting their privately and in-
dividually owned lands and other property, or for their 
personal support and accommodation, w e r e not ex-
pended for the use and benefit of the entire Choctaw 
and Chickasaw Nations, the plaintiffs herein. 

In its second "Statement" ("Reply Brief"), on 
"Gratuities", the United States has conceded, and 
omitted therefrom, Items of moneys clearly expended 
f o r the protection of the privately and individually 
owned lands and other property of certain persons, 
and not for the use and benefit of the entire Choctaw 
and Chickasaw Nations, the plaintiffs herein, as fol-
lows: 



674 724 
79. Leasing of Mineral and other lands 

(Original $4,514.39), $3,155.77 -
99. Protecting Property Interests of 

Restricted Members 4,741.70 

No further comments are necessary upon these 
conceded and omitted Items, except to say that other 
like and identical Items should have been conceded and 
omitted as follows: 

44. Probate Expenses $540.77; 
<f9 45. Protecting Property Interests, 356.50; 

64. Appraisal and Sale of Restricted 
Lands, 24,999.20 

78. Investgating Leases, Alloted Land, 29,955.95 
83. Oil and Gas Expenses, 7,028.28 
84. Oil and Gas Mining Supervision, 

Allotted Lands 85,703.40 
97. Probate Expenses, 1,053,120.71 

f i 98. Protecting Property Interests, 386,847.59 
102. Removal of Alienation 

Restrictions, 88,346.52 
104. Sale of Allotted Lands, 265.12 
105. Sale of Restricted Lands, 1,577.09 

We have so fully dealt with the subject of moneys 
expended by the United States, in its various activities, 
in protecting privately and individually owned lands 
and properties, in which after allotment, the Choctaw 
and Chickasaw Nations, the plaintiffs herein, as such, 
had no interest whatsoever; and also with the subject 
of the duties and obligations of the United States to 
extend this protection, at its own expense, (in para-
graph (3) of Sub-division II, ante, of this "Rejoinder 
Brief") that we shall not repeat those arguments here; 

nor shall we, for that reason, separately analyze and 
comment upon the above Items. 

The facts are established (by all the Acts of Con-
gress referred to in the G. A. O. Report), that these 
moneys were expended for individuals, for the protec-
tion of their privately and individually owned lands 
and other properties, and not for the entire Choctaw 
and Chickasaw Nations, the plaintiff herein. 

The Act of Congress of August 12,1937 (49 Stat., 
596), (under which only, so-called "Gratuities" may 
be set up and claimed as offsets), provides, definitely 
and specifically, that only such moneys as may have 
been '4 expended gratuitously by the United States for 
the benefit of said tribes or bands" (the plaintiffs), 
may be set up and claimed. 

These moneys were not expended " f o r the benefit 
of said tribes or bands", but for the benefit of indi-
viduals, in connection with their privately and indi-
vidually owned lands and other properties, which had 
passed f r o m the control of "said tribes or bands", 
and with which and in which, they, as such, had no 
connection or interest whatsoever. 

Therefore, for these reasons (and for the reasons 
set out in said paragraph (3) of Sub-division II, here-
of), it is respectfully submitted that all moneys set 
up in the foregoing Items are not allowable (Proposed 
Finding 3). 
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(4) Items falling within proposed finding 4, that 

moneys expended by the United States, for the use and 
benefit of persons who were not enrolled members of 
the Choctaw and Chickasaw Nations and who had no 
legal right to participate in the common properties of 
such nations, were not expended for the use and bene-
fit of such nations, the plaintiffs herein, and are not 
allowable. 

We have fully set out our views (in paragraph 4, 
Sub-division II of this "Rejoinder Brief") ; and they 
will not be repeated here. 

These contentions would apply to other Items un-
der discussion, but they particularly relate to Item 68 
("Education", $2,177,277.86), where that total sum of 
money was expended for the Five Civilized Tribes-
and it is shown by the G. A. 0. Report, that, of that 
total, there was expended the sum of $1,708,028.95 for 
the Sequoyah (Cherokee) Orphan Training School. 

The Choctaw and Chickasaw Nations are charged 
with 36.62% of this total, upon an arbitrary population 
basis, amounting to several hundred thousand dollars 
whereas, on examination of the Treaties and laws gov-
erning Tribal enrollments and Tribal properties, show 
that an overwhelming percentage of the inmate pupils 
could not have been enrolled members of the Choctaw 
and Chickasaw Nations. 

It is contended that it was incumbent upon the 
United States to have proven that the beneficiaries if 
any, were enrolled members of such Nations, having 
the legal right to receive the benefits of common Tribal 
properties; and especially so since the Treaties and 

laws, relating to Tribal enrollments and Tribal prop-
erty put them on notice, upon that subject. 

No proof whatsoever as to Tribal enrollment, has 
been offered; and it is contended that this Item should 
be disallowed (proposed Finding 4). 

This contention, at least in part, would also ap-
ply to Item 3, Item 15 and Item 27, all relating to "Ed-
ucation", but those Items will be separately comment-
ed upon, in another part of this "Rejoinder Brief". 

(5) Items falling within proposed finding 5, of 
moneys expended by the United States for the Five 
Civilized Tribes (Choctaw, Chickasaw, Creek, Chero-
kee and Seminole), where the Choctaw and Chicka-
saw Nations are charged with an arbitrary 36.62% of 
such total sums, upon a population basis, without any 
proof of what part, if any, the Choctaw and Chicka-
saw Nations actually received. 

This particular phase of the instant case has been 
fully commented upon in paragraph (5), Sub-division 
II of this "Rejoinder Brief", and such arguments will 
not be repeated here. 

Our contentions that the arbitrary 36.62% popu-
lation basis should not govern the apportionment of 
these moneys against the Choctaw and Chickasaw Na-
tions (even if otherwise allowable), apply to all Items 
appearing in the first "Statement" of the United 
States upon "Gratuities", (running from Item 58 to 
Item 116, inclusive), and amount to the total sum of 
$12,267,989.26; and the Choctaw and Chickasaw Na-
tions are charged, upon that basis, with the total sum 
of $4,492,537.67). 
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(It is true that, in its second "Statement", "Re-

ply Brief", the United States has conceded and omit-
ted the total sum of $3,061,568.44, thus reducing its 
total claimed " Gratuities" to $2,663,018.69; but our 
contentions would apply to remaining Items and totals 
still set up and claimed.) 

We say that this arbitrary 36.62% population 
basis cannot be fairly and justly applied to the Choc-
taw and Chickasaw Nations; and that the United States 
should have established by competent evidence, what 
part, if any, of such total moneys they actually re-
ceived. No evidence whatsoever, establishing the ac-
tual and true basis, has been taken and filed by the 
United States. 

To make this situation plain, and to show that the 
claimed basis cannot, and should not, apply and gov-
ern, we have taken evidence (in the form of officially 
authenticated tabulations, filed herein, by l e a v e of 
court, and not objected to by the United States), show-
ing just what part of total moneys expended for the 
"Claremore Indian Hospital" and the "Sequoyah 
(Cherokee) Orphan Training School" were expended 
for alleged Choctaws and Chickasaws; and such evi-
dence shows that, instead of having received benefits 
measured by the arbitrary 36.62% population basis, 
the benefits actually received by persons accepted by 
those institutions as Choctaws and Chickasaws, was 
approximately 5y^%. 

(Such evidence is fully set out in paragraph (5), 
Sub-division II, of this "Rejoinder Brief".) 

Therefore, we respectfully contend that, upon this 
phase of the case, since the United States has offered 
no evidence to establish the actual and true basis for 
the apportionment of these moneys against the Choc-
taw and Chickasaw Nations, the plaintiffs herein, its 
case has failed; and that all Items (from 58 to 116, in-
clusive) should be disallowed. 
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v. 

ITEMS WHICH MAY, OR MAY NOT, f A L L 

WITHIN ONE OR MORE OF THE FIVE "PRO0D 

FINDINGS AND CONCLUSIONS" (DISCUSSED IN 

THE PRECEDING SUB-DIVISIONS OF THIS R E -
JOINDER BRIEF"); AND AS TO SUCH ITEMS 
THAT ARE NOT ALLOWABLE (EITHER BY FALL-
ING WITHIN ONE OR MORE OF SUCH FIVE'PRO-
POSED FINDINGS AND CONCLUSIONSOMOT 
ALLOWABLE UPON OTHER GROUNDS, WE WILL 
SO STATE, GIVING OUR REASONS FOR SUCHCON-
TENTIONS. AS TO SUCH ITEMS THAT Mß BE 
ALLOWABLE, WE W I L L , LIKEWISE SO STATE, 
AND SET OUT OUR REASONS THEREFOR. 

Item 1. This $27.00 item for " Agricultural Aid", 
comes out of a total appropriation of $355,-
000.00, in the Interior Department Appropri-
ation Act of February 17, 1933 (PubM), 
for "Agriculture and Stock Raising Mg 
the Indians". The Act provides tha;fl5,-
000.00 of this amount, shall be used for ex-
periments on "Indian Agency or School 
farms", thus clearly showing that ttese 
moneys were for Western Reservate In-
dians, and not for the Five Civilized hies, 
since there was no Agency in the Fin Civ-
ilized Tribes'' at that time, and no IrM 
schools or farms, as all Tribal school) had 
long since been abolished, and Indians of the 
Five Tribes were citizens of Oklahom and 
eligible to attend State Schools. (Secargu-
ment in paragraph 3, Sub-division II.) 

Then, this money, if expended lithe 

Chickasaw Nation was, necessarily expended 
for the support and accommodation of an in-
dividual, and not for the entire Chickasaw 
Nation, one of the plaintiffs in the instant 
case, and therefore not allowable, under Find-
ing 3. 

Item 3. "Education". The first item in this total of 
$29,137.08 (page 27, G. A. O. Report), is for 
"Education"; "Traveling Expenses", of 
$107.00, in 1906. Prior to that year, the Chick-
asaw Nation maintained its own schools, out 
of its own Tribal moneys; and it was in that 
year (Act of Congress of April 26,1906, Sec-
tion 10, 34 Stat., 137) the Secretary of the 
Interior was "authorized and directed" to 
"assume control" of Tribal Schools, and to 
operate them, out of Tribal moneys. This he 
did, and continued to expend Tribal moneys 
therefor, until 1932. It is contended that 
nearly a million dollars of Chickasaw Tribal 
moneys were thus illegally expended: (1) be-
cause under the same Act (as we l l as the 
"Atoka Agreement" of 1898, Act of June 28, 
1898, 30 Stat., 495) the Tribal Schools were 
to be operated only until a "public school 
system", should be established under a Ter-
ritorial or State government; and, (2) be-
cause moneys were illegally expended, for 
many years, for the use and benefit of per-
sons who were not enrolled members, and who 
had no right to receive Tribal moneys. 

These contentions arise in the suit of 
"Chickasaw Nation v. United StatesNo. 
K-376, now pending in this court. 
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Item 14. "Burial of Indians". Not to seem flippant, 

we must say that this Item is one of the most 
absurd and ridiculous of all Items set up. 
The Nations, even when functioning, as such, 
were never under any obligation to bury its 
members who might die; and if the United 
States saw fit to perform that act of charity, 
it certainly cannot be said that the moneys 
were expended for the Nations, the plaintiffs 
herein. See argument, paragraph 3, Sub-di-
vision II, herein. (Finding 3.) 

Item 15. "Education". The first item of $1,031.97, (Gr. 
A. 0. Report, page 76) is from the Osage 
"Civilization Fund". We shall, first, refer to 
our discussion of that subject, in our "An-
swer Brief", pages 595-6. 

Therein we asserted that these moneys 
did not belong to the United States. By that 
we meant to say that it could not do with 
them as with its own moneys. The decision 
of this court, in the Osage Case (66 Ct. Cls., 
64) is quoted, but that decision does not alter 
our contention that, while the United States 
owned these moneys, it owned and held them 
in trust (as definitely stated in the Osage 
Treaty itself), to be expended for "Indian 
Tribes residing within the limits of the Unit-
ed States." 

Under this Osage Treaty (14 Stat., 687) 
the United States was charged with the trust 
obligation to apportion these moneys to va-
rious Indian Tribes. It saw fit to apportion 
a part of the moneys so held, to the Chicka-
saw Nation; and under these conditions, it is 
contended that, under no reasonable construc-

735 
tion, can it be held that they were moneys of 
the United States, within the meaning of the 
"Gratuity" Act of 1935. 

When the United States apportioned a 
part of these moneys to the Choctaws and 
Chickasaws it was merely doing what the 
Osages directed out of the moneys they pro-
vided. This Court merely held that these 
moneys belonged to the United States, in so 
far as the Osages were concerned, in the suit 
then pending for their recovery. That is true, 
and the Osages were not entitled to recov-
ery; but that did not release the United States 
of the Treaty obligations to use them for 
"Indians * * * residing within * * * the Unit-
ed States", and it had no right to use such 
moneys for itself. This inquiry would seem to 
settle that matter: If such moneys were re-
covered, herein, what would be done with 
them? The answer is: The United States 
would have to use them for "Indians within 
the United States", as directed by the Trea-
ty. Then, why not the Choctaw and Chicka-
saw Indians, as has been done? They have al-
ready received them; and does not that end 
all discussion, and settle the matter, in so far 
as this case is concerned? 

As to all other items, it appears, from 
the G. A. 0. Report that some were expended 
during the years when Tribal Moneys were 
being spent for Tribal Schools, and some for 
"children of non-citizens" and "In aid of 
common schools", and clearly not allowable 
against the Chickasaw Nation. 

As to all items of "Education" we would 
make the general contention that moneys 
were expended for "individuals", and not for 
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Nations, and, therefore, not allowable. (Find-
ing 3.) 

Item 16. Same comments as upon Item 4, "Answer 
Brief", page 594, printed Record. 

Item 17. This Item is for "Suppressing Smallpox" in 
"Indian Territory" (Gr. A. 0. Report, page 
152), and two Acts of Congress are referred 
to (May 31, 1900; 31 Stat., 241, and February 
14, 1902; 32 Stat., 22). The first Act says: 
"Fifty thousand dollars * * * for residents of 
sa id Territory not members of any Indian 
Tribe or Nations * * * " ; and the second Act 
appropriates the same sum for "Indians on 
the various Reservations, or on Tribal lands, 
or in various Indian Schools * * *." 

Are the Choctaw and Chickasaw Nations 
to be charged with moneys expended for per 
sons"wo£ members of any Indian Tribe"? Or, 
if any part was spent for them, under the sec-
ond Act, was the United States not equally, 
or more, concerned for white people than with 
the Indians, since its whole concern was to 
prevent the spread of smallpox (as stated in 
both Acts) and, further, since, at that time, 
the white people outnumbered the Indians by, 
perhaps, ten to one. 

There is nothing whatsoever to show un-
der which Act this particular Item of moneys 
was spent; and nothing whatsoever to show 
what part, if any, was actually received by 
the Choctaws and Chickasaws. 

(See our arguments, paragraphs 3 and 
4, Sub-division II herein, upon "Sequoyah 
(Cherokee) Orphan Training School" and 
"Claremore Indian Hospital", showing that 

the arbitrary 36.62% basis c o u l d not, and 
should n o t , apply to the plaintiff Nations, 
where moneys were expended for the Five 
Civilized Tribes.) 

Item 23. Same comments as upon Item 1. 
Item 26. Same comments as upon Item 5. 
Item 27. 1 i Civilization Fund 'Same comments as up-

on Item 15. 
Item 37. Same comments as upon same Item in "An-

swer brief", pages 597-8 (Also not allowable, 
under Findings 3 and 4). 

Item 59. Same comments as upon Item 1. 
Item 60. Same. 
Item 66. "Construction and maintenance; Claremore 

Hospital". See argument, paragraphs (3) 
and (4), Sub-division II, herein. 

Item 68. "Education". As to "Sequoyah (Cherokee) 
Orphan Training School 'see arguments and 
comments, paragraphs (4) and (5), Sub-divi-
sion II herein. As to other items, see com-
ments on Item 3. 

Item 76. Same comments as upon Item 5. 
Item 85. Same comments as upon Item 5. 

In our analysis and comments upon these separ-
ate Items (and as to all other Items) we are confronted 
with the difficulties which we have stressed throughout; 
and that is: the failure of the United States to exactly 
set out just what it claims, and the basis therefor. 

It will be seen that it sets up, for example, a total 
Item of, say, $219,738.88, for "Miscellaneous Agency 
Expenses". It then, in the second "Statement" ("Re-
ply Brief") concedes and omits a part, and sets up the 
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balance. There is nothing whatsoever to show what 
component Items are conceded and omitted, and what 
are still insisted upon, in order that we may trace these 
Items to the pages of the Gr. A. 0. Report, and thus be 
able to express our views upon them. We grant that 
this is a tremendously tedious undertaking; but there 
is no sound reason for the United States having refus-
ed to perform these labors, in view of the vital im-
portance of the whole matter, both to the United States 
and the Indians; and no sound reason for it to take 
the position, in effect, that "here are total Items, which 
we assert to be Gratuities, and they should be allowed. 

Notwithstanding this situation, of which we have 
always complained, and of which we still complain, we 
have done our best to search through the G. A. O. Re-
port (of neary 500 typewritten pages), and the re-
sults are here presented. 

The United States should have said: "Here are 
total Items, which we claim to be Gratuities, and here 
are the component Items making up such totals, and 
here are the reasons, why they should be allowed." 

Then, as stated, they have amended some totals, 
by conceding and omitting parts of the same, and set 
up new totals, without showing what component Items 
have been conceded and omitted, and what are still in-
sisted upon. 

This way of handling transactions of such tre-
mendous importance would not be permitted by any 
court anywhere, and we respectfully urge, with all the 
earnestness and sincerity at our command, that it 
should not be permitted, by this Honorable Court, in 
the instant case. 

713 
IV. 

SUPPLEMENT TO FOREGOING "REJOINDER 
BRIEF"; WITH COMMENTS UPON ITEMS APPEAR-
ING IN "DEFENDANT'S MOTION TO AMEND RE-
PLY BRIEF TO PLAINTIFFS' B R I E F IN OPPOSI-
TION TO STATEMENT OF GRATUITIES." 

The United States was required, in the final Order 
of this Honorable Court placing the instant case upon 
the December Calendar, to file its "Reply Brief", not 
later than November 10, 1937, and to furnish copies 
thereof to the Special Attorneys for the plaintiffs, the 
Choctaw and Chickasaw Nations. 

We received our copy with fair promptness; and 
immediately began the preparation of our "Rejoinder 
Brief", according to the understanding had with the 
Attorneys for the United States, that the same would 
be finished, and a complete copy thereof would be de-
livered to them, prior to the oral argument and final 
submission of the case, on or after December 6, 1937. 

Under these conditions, and, in order that we 
might carry out such understanding, we worked as 
1-apidly as possible; and all the foregoing part of our 
"Reply Brief" was finished and placed in the hands 
of the printer, prior to receiving a copy of the Motion 
of the United States, for the amendment of its "Reply 
Brief". 



674 
sale of unallotted land and the distribution of the 
moneys, percapita, was merely another form of allot-
ment. 

In view of the Items conceded and omitted, it is 
difficult to understand how or why this particular Item 
should first be conceded and omitted, and then again 
set up. 

Item 23. " Automobiles and Repairs", $23,799.99. 
The first item making up the above total, appears 

upon page 278, G. A. 0. Report, showing that such 
moneys were expended for "Administration of Indian 
Forests". "Indian Forests" do not exist in the Choc-
taw and Chickasaw Nations, and ivere never heard of. 
Every acre of the lands of these Nations, under the 
governing Treaties and laws, was to be allotted; and 
lands left over, after allotment were to be sold, and 
the money paid out percapita ("Supplementary Agree-
ment", Act of July 1,1902, 32 Stat., 641). 

Just how or why the Choctaw and Chickasaw Na-
tions should be charged with expenses of "Indian For-
ests" is wholly impossible to understand. This merely 
goes to show (as we have herein endeavored to point 
out) that a large part of these moneys thus set up, 
were intended for the Western Reservation Indians, 
and, if spent in the Five Civilized Tribes, it was whol-
ly at variance with the plans and policies of the United 
States, to divide and distribute the Tribal estates, to 
abolish the Tribal Governments, and to "close out" 
Five Tribes affairs, in preparation f o r Oklahoma 
Statehood. 
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The other Items, making up the total appearing 

upon the various pages of the G. A. 0. Report, are 
shown to be incidental and necessary expenses, in car-
rying out the obligations and undertakings of the Unit-
ed States, both specific and general, and are not al-
lowable, under proposed Findings 1 and 2. 

Item 74. "General Office Ex-
penses", $4,353,284.99. 

We shall first make reference to our comments 
upon Item 32, above. 

If our contentions are correct that incidental and 
necessary expenses, where moneys were expended for 
purposes specifically excluded (and which are conceded 
and omitted) are not allowable, then no very detailed 
comment upon this Item would seem to be appropriate. 

It is only necessary to examine the pages of the 
G. A. 0. Report, from which the total is made up, to 
see that these Items are inseparable from the conceded 
and omitted Items, and are incidental and necessary 
thereto. 

Further, they are like and identical with many 
other Items of incidental and necessary expenses which 
have already been conceded and omitted. 

We must again say that we are puzzled to under-
stand how and why these Items should have been con-
ceded and omitted, and then restored, in view of what 
is so plainly written upon the various pages of the G. 
A. 0. Report. 

The first page reference is 270-5. It is shown that 
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these expenses are in the same tabulations with, and 
inseparable from, such Items as "Appraisers", "Sur-
veying", "Sale of Town Lots", etc., all of which are 
conceded and omitted. They, also, run along with the 
Items of "Pay of Commissioners"; and will it be said 
that those Items are allowablef 

Then, also, they are like and identical with other 
Items of incidental and necessary expenses, such as 
"Equalization of Allotments", "Enrolling", etc., 
•which have been conceded and omitted. 

Pages 297 and 298-303, are exactly the same, and 
no separate comments would seem to be necessary. 

It may be that some Items, in this tremendous 
total, would be found to have been incurred in connec-
tion with Agents and Agencies, but, in that event, they 
would be just as clearly not allowable, since Items for 
"Indian Agents", and also Items of incidental and 
necessary expenses such as "Pay of Clerks"Pay and 
Expenses of Indian Policeetc,, have been conceded 
and omitted. 

Therefore, we contend that all moneys represent-
ed by the above Item of "General Office Expenses", 
are not allowable, for the reasons set out in paragraphs 
(1) and (2), Sub-division II hereof, and under propos-
ed Findings 1 and 2. 

Item 38. Miscellaneous Agency 
Expenses, $13,489.90. 
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The first Items appear upon pages 191-3, G. A. 0. 

Report, for "Buildings at Agencies, and Repairs". 
The other pages show the same kind and charac-

ter of expenses. 
All of this total is thus shown to be the regular 

and ordinary expenses incurred to maintain Agents 
and Agencies. They are incidental and necessary for 
those purposes; and, also are like and identical with 
those Items conceded and omitted. 

They are, therefore, we maintain, not allowable, 
for the reasons set out in our arguments in paragraph 
2, Sub-division II, herein, and under proposed Find-
ing 2. 

Item 79. "Leasing of Mineral and 
Other Lands", $4,514.39. 

If our contentions are correct, that these moneys 
were expended for individuals, and not for the Nations. 
then this Item is not allowable, under proposed Find-
ing 3. 

See our arguments, paragraph 3, Sub-division II, 
herein. 

Item 82. "Miscellaneous Agency 
Expenses", $219,738.88. 

Our general comments are the same as upon 
Item 38. 

Most of the Items are the usual and ordinary ex-
penses necessary to maintain Agents and Agencies, 
which, together with incidental and necessary expenses, 
of like and identical Items, are conceded and omitted. 
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There are, however, several Items that merit spe-
cial comment. Such, for instance, as the I t e m s for 
"Construction and Maintenance of Claremore Hospi-
tal" and "Cherokee Orphan Training School" (pages 
305-6), G. A. 0. Report. We cannot resist saying that 
we think we have rather fully answered all contentions 
regarding these two institutions, in paragraphs (4) and 
(5), Sub-division II, herein. 

On page 400, G. A. 0. Report the "Cherokee Or-
phan Training School" again shows up; and our com-
ments would be the same. 

We urge that this total Item, for "Miscellaneous 
Agency Expenses" be not allowed, under proposed 
Finding 2; and, in support thereof, refer to our ar-
guments, paragraph 2, Sub-division II, herein. 
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V I I . 

C O N C L U S I O N . 
Having fully set out our views upon "Gratuities", 

in relation to the various Items claimed, and having 
commented upon the proposed Amendments to the 
second "Statement" ("Reply Brief") of the United 
States, the instant case, upon the issues now pending, 
is 

Respectfully submitted, 

WILLIAM H . FULLER 

and 
MELVEN CORNISH, 

Special Attorneys, Chickasaw Nation. 


