DeparTyvENT OF JUSTION,
Felruary 19, 1907,
Sik: 1 have the honor to commumcute to you my opinion
in certain Choctaw Indjan citizenship eased, the first two

submitted by your letter of May 20, 10806, and the others

by . the - divection. af the Prasident undvr date of January
19 I”U‘o

L

he first caso is” that of Mybie’ Rand
regard to w

¢ Raadolph and W. J. Thompsou are childmn of
Giles hompmn, white, intermarried in the Choctaw Nation
in Mississippi prior to the tveaty of September 27, 1830 :
(7 Stat., 838), and was one of the parties named by supple-
mentary Avticle IT (ib. 340) as entitled to a section and a
half, reserved to him from the ceded lands, to be so selected
as ‘to include their present residence and improvement.’
His first and second wives were Choctaws. . His name ap-
pears on page G+, volume 7, American’ State Papers (Publie
Lands), as a bencticuu 'y of Article XIX of the treaty of
September 27, 1830, and on page 28, volume 1, of the record
in suit of t,ho Choctaw Nation v. United. Statea, Court of
Claims. He was registered under the treaty as citizen of
the Choctaw Nation, Mushulatubbee’s District, and with hig
family was transported under the treaty as Choctaws, at
expense of the United States, from Mississippi to the
Choctaw Nation, west, prior to October 24, 1833, when he . bogrrenss,
petitioned the President, from Doakesville, near the Red :
River, in the southern part of the Choctaw Nation, to ap-
prove sale of his Mississippi_lands to James Gay, of Missis-
sippi, and for issue of patent therefor (copy A inclosed).
In the Choctaw Nation, west, in Indian Territory, in 1863,
in accordance to Choctaw law, lie married a white woman,
citizen of the United States, of whom the applicants were
born, He was living October 19, 1865, and was paid by
the Choctaw Nation for beeves firnished] June, 1865,
(Copy of act of council of October 19, 1865, is inclosed, B.)
He continued to_live in the nation, and was recognized as a
citizen until his death, aged 76 years, and his estate was
administered in the Choctaw courts as that of an Indian and
within their jurisdiction. The applicants, his children,
were born in the Choetaw Nation, were admitted to and
attended the Choctaw schools as Choctaws, and in all re-
spects enjoyed and were accorded the privileges of native-
born Choctaws, The applicants were enrolled by Choctaw
Committee on Citizenship in 1892 as Choctaw citizens,
The Department is not yet advised whether they are borne
on any other of the Choctaw rolls. They settled end im-
proved tribal lands, as the father before had done in Missis-
sippi, as Choctaws, erected homes, and were never ousted
or objected to or regarded as intruders,

‘' September 8, 1896, these applicants’and others applied
4o the Commission to the Five Civilized Tribes for enroll-
ment under the act of June 10, 1806 (20 Stat., 321, 339), and
December 7, 1806, were denied. Applicants appealed to
the United States court, southern district, Indian Territory,
which, January 18, 1898, reversed the Commission and
admitted the applicants. From this judgment the nation
appealed and the judgment was affirmed (reported as
Stephens v. Cherokee Nation and Choctaw Nation v. Robin-
son, 174 U, 8., 445, foot_note page 469, case No. 589; Same
v. Randolph et al.), Bnbooqmtly, under the act of July

646-9), the matter hibeod brought by
= Th i . t1zensl) ‘.
Court, 29, 1004, denied the appliution—

copy of 'Oplnion therein, and in Wall v. Chootaw Nation et
al., and in . J1. Boundsv. Choctaw and Chickasaw Nations,
whereon both were founded, are inclosed (C, D, E).”

The validity and finality of the citizenship court dre there-
fore ¢ vital feature of this case. In regard to its judgment
you say in your letter:

** Bearing upon the validity of this judgment, your atten-
tion is called to the fact that the act of June 10, 1896, gave
no power to the Commission to the Five Civilized Tribes to
purge the tribal rolls, which were by the act confirmed.
Power to parge the rolls was first conferred on the Commis-
sion by the act of June 7, 1897 (80 Stat., 84), and further
by section 21, act of June 28, 1898 (30 Stat., 495, 502)
Wherefore this Department holds that no jurisdiction was A
given the Commission, or to the courts on appeal there- :
from, to exelude persons having tribal recognition and borne
on the tribal rells, but that such persons, notwithstanding’
prior adverse action by the Commission or the courts, are
entitled to enrollment under the act of 1808 and supple
mentary acts, unless their inscription on the txibal rolls was
procured by fraud or was without authority of law. Such
has been the rule of this Department since decision in the
case of Wiley Adams, May 21, 1008; discussed ‘and con-
curred in by the Assistant Attorney-General, Interior
Department (Opinions of March 24, 1905), in cases of Bon-
famin J. Vaugho and Mary Elizabeth Martin. Iu Vaughu's
case counsel, for the nations wcceded_to it as the proper
rule.”

To determine the validity and the finality of the judg-
went of the Citizenship court, as well as other questions
arisinglin these cases, it is necessary to consider carefully
the entire legislation of the Congress on this subject.

The et of June 10, 1896 (29 Stat., 821, 889), directed the

‘or their allotment in mudty ﬁuﬁi members of mchtﬁhn,
with & view to the ultimate creation of » State or States
embracing such hinds,
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"That act also provided—

*“That said Commission is further authorized and directed
to proceed at once to hear and determine thelapplication of
all persons who mayZapply to them for citizenship in any of
said nations, and after such bearing{they shall determine the
right of such applicant to be so admitted and enrolled :
Lrovided, however, That such application shall be made to
such Commissioners within three months after the passage
of this Act. The said Commission shall decide all such
applications within ninety days after the same shall be made,
That in determining all such applichtions said commission
shall respect all laws of the several nations or tribes, not
inconsistent with the laws of the United States, and all .
treaties with either of said nations or tribes, and shall give
due force and effect to the rolls, usages, and customs of
each of said nations or tribes: And provided, further, That
the rolls of citizenship of the several tribes as now existing
are hereby confirmed, and any person who shall claim to he
entitled to be added to said rolls aga citizen of either of said
tribes and; whose” right thereto {has either been denied or
not acted upon, or any citizen who may within three months
from and after the passage; of this Act desire such citizen-
ship, may apply to the legally constituted court or committee
designated by the’several tribes for such citizenship, and
such court or committee shall determine such application
within thirty days from the date thereof,

““In the performance of such duties said Commission shall
have power and authority to administer oaths, to issue proc-
088 for and compel the attendance of witnesses, and to send
for persons and papers, and all depositions and afidavits
and other evidence in any form whatsoever heretofore
taken where the witnesses giving said testimony are dead
‘or now residing beyond the limits of said Territory, and to
use every fair and [reasonable means within their reach for
the purpose of determining !the rights of persons claiming
such citizenship, or to protect any of said nations from
fraud or wrong, and the rolls so prepared by them shall bhe

hereafter held and considered to be the true and correct

rolls of persons entitled to the rights of citizenship in said

several tribes: Frovided, That if the tribe, or any person,

be aggrieved with the decision of the tribal authorities or

the commission provided for in this Act, it or he may

tppeal from such decision to the United States district 5
court: Provided, however, That the appeal shall be taken

within sixty days, and 'the judgment of the court shall be

final, :

*That the said Commission, after the expiration of six
months, shall cause a complete roll of citizenship of each of
said nations to be made up from their records, and add
thereto the names of citizens whose right may be conferred
under this Act, and said volls shall be, and are hereby,
made rolls of citizenshipZof said_nations or tribes, subject,
Yowever, to the determination of the United States courts,
as provided herein.

** The Commission’ is hereby required to file the lists of

members as they finally, approve them with the Commis-
sioner of Indian Affaivs to remain there for use as the final

judgment of the duly constituted authorities.” :

The act of June 7, 1897 (80 Stat., 62, 84), contained this
provision:

“That said Commission shall continue to exercise all
authority heretofore conferred on it by law to negotiate
with the Five Tribes, and any agreement made by it with
any one of said tribes, when [ratified, shall operate to sus-
pend any provisions of this Act if in conflict therewith as
to said nation: Provided, That the words ‘rolls of citizen-
ship,” as used in the Act of June tenth, eighteen hundred
and ninety-six, making appropriations for current and con-
tingent expenses of the Indian Department and fulfilling
treaty stipulations_with various Indian tribes for the fiscal
year ending June thirtieth, eighteen hundred and ninety-
seven, shall be construed to mean the last authenticated
rolls of each’tribe which have been approved by the council
of the nation, and the descendants of those appearing on
such rolls, and such additional names and thely descendants
a8 have heen subsequently added, either by the council of
such nation, the duly authorized courts thereof, or the Com-
mission under the act of June tenth, eighteen hundred and
ninety-six. And all other names appearing upon such rolls *
shall be open to investigation by such Commission for a
period of six months_after the passage of this Act. And
any name appearing on such rolls and not confirmed by the
Act of June tenth, eighteen hundred and ninety-six, as
herein construed, may be stricken therefrom by such Com-
mission where the party affected shall have ten days’ pre-
vious notice that said Commission will investigate and deter-
mine the right of such party to remain upon such roll as a -
citizen of such nation: / Yrovided, also, That any one whose
name shall be stricken from the roll by such Commission
shall have the right of appeal, as provided in the Act of
June tenth, eighteen hundred and ninety -six.,”

The act of June 28, 1898 (80 Stat., 495, 502-3), provided:

“Skc. 21, That in making rolls of citizenship of the sev-
eral tribes, as required by law, the Commission to the Five
Civilized Tribes is authorized and directed to take the roll
of Cherokee citizens of eighteen hundred and eighty (not
including freedmen) as the only roll intended to be con-
firmed by this and preceding Acts of Congress, and to enroll
all persons now living whose names are found on said roll,
and all descendants born since the date of said roll to per-
sons whose names are found thereon; and all persons who
have been enrolled by theftribal authoritios who have here-
tofore made permanent settlement in the Cherokee Nation
whose parents, by reason of their Cherokee blood, have
beeu luwfully admitted to citizenship by the tribal anthori-
ties, and who ‘were minors when their parents were so
admitted; and they shall investigate the right of all other
persons whose pames'are found on any other rolls and omit
all such as may have been placed thereon by fraud or with-
out authority of law, enrolling only such as may have lawful
right thereto, and their descendants horn ‘since such rolls

. . v g
were made, with such inter-marrvied white persons as may ;
be éntitled to citizenship under Cherokee luws. i
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“Said Commission is authorized and directed to make
correct rolls of the citizens by blood of all the other tribes,
eliminating from the tribal rolls such names as may have
been placed thereon by fraud or without authority of law,
‘enrolling such only as may have lawful right thereto, and
their descendants born since such rolls were made, with
such intermarried white persons as may be entitled to Choe-
taw and Chickasaw citizenship under the treaties and the
laws of said tribes.
L W * * w
“The rolls so made, when approved by the Secretary of
the Interior, shall be final, and the persons whose names are
found thereon, with their descendants thereafter horn to
them, with such persons as may intermarry according to
tribal laws, shall alone constitute the several tribes which
they represent.”
“The act of May 81, 1900 (81 Stat., 221, 236), provided:
hat said Commission shall continue to exercise all
authority heretofore conferred upon it by law. But it shall
not receive, consider, or make any record of any application
of any person for enrollment as a member of any tribe in
Indian Territory who has not been a recognized citizen
ithereof, and duly and lawfully enrolled or admitted as such,
and its refusal of such application shall be final when ap-
proved by the Secretary of the Interior.”
“The act of March 3, 1901 (31 Stat., 1058, 1077), contumed

" “TTe rolls miade by the Commission to the Fue (Avnhzed TN
Tribes, when approved by the Secretary of the Interior,
shall be final, and the persons whose names are found there-
‘on shall alone constitute the several tribes which they rep-
resent; and the Secretary of the Interior is authorized and
directed to fix a time by agreement with said tribes or
either of them for closing said rolls, but upon failure or re-
fusal of said tribes or any of them to agree thereto, then the
Secretary of the Interior shall fix a time for closing said

i rolls, after which no name shall be added thereto,” -
The act*of July 1, 1902 (32 Stat. 641), ratified an agree-
a ment made by the Comunsswn toj.the Five Civilized Tribes
‘ with the Commission 1'eprescnting the Choctaw and Chick-
asaw tribes. This agreement was subsequently ratified by
those two nations as required therein. In regard to rolls
of citizenship it provided:
L 97, The rolls of the Choctaw and Chickasaw citizens and
- Choctaw and Chickasaw freedmen shall be made by the
. ‘Commission to the Five Civilized Tribes, in strict compli-
ance with the act of Congress approved June 28, 1808 (30
Stats., 495), and the act of Congress approved May 31,
1900 (31 Stats., 221), except as herein otherwise provided:
Provided, That no person claiming right to enrollment and

L1

o : allotment and distribution of tribal pr operty, by virtue of
i a judgment of the United States court in the Indian Terri
0 tory under the act of June 10, 1896 (29 Stats., 821), and

which right is contested by legal proceedings instituted
under the provisions of this agreement, shall be enrolled or
receive allotment of lands or distribution of tribal property
until his right thereto has been finally determined.
¢¢28, The names of all persons living on the date of the
final ratification of this agreement entitled to be enrolled as
provided in section 27 hereof shall be placed upon the rolls
made by said Commission; and no child born thereafter to
u citizen or freedman and no person intermarried there-
after to a citizen shall be entitled to enrollment or to parti-
eipate inj the distribution of the tribal property of the
Choctaws and Chickasaws.
€29, No person whose name appears upon the rolls made
. by the Commission to the Five Civilized Tribes as a citizen
or freedman of any other tribe shall be enrolled as a citizen
or freedman of the Choctaw or Chickasaw nations.

#30. For the purpose of expediting the enrollment of the

©Choctaw and Chickasaw citizens and Choctaw and Chickasaw
freedmen, the said Commission shall, from time to time, and
as early as [practicable, forward to the Secretary of the
Tnterior lists upon which shall be placed the names of those
persons found by the Commission to be entitled to enroll-
ment, The lists thus prepared, when approved by the Sec-
vetary of the Interior, shall constitute a part and parcel of
the final rolls of citizens of the Choctaw and Chickasaw
tribes and of Choctaw and Chickasaw freedmen, upon which
allotment of land and distribution of other tribal property
shall be made as herein provided., Lists shall be made up
and forwarded when contests of whatever character shall
have been determined, and when there shall have_been sub-
mitted_to and approved by the Secretary of the Interior
lists embracing names of all those lawfully entitled to en-
‘ rollment, the rolls shall be deemed complete. The rolls so
P prepared shall be made in quintuplicate, one to be deposited
with the Secretary of the Interior, one with the Commis-
sioner of Indian Affairs, one with the principal chief of the
Choctaw Nation, one with the governor of the Chickasaw
Nation, and oné (o remaln with the Commission to the Five
Clnlued Tribes.

81, It being claimed and insisted by the Choctaw and
Chickasaw nations that the United States courts in the
Indian Territory, acting under the Act of Congress ap-
proved June 10, 1806, have admitted persons to citizénship
or to enrollmont as such citizens in the Choctaw and Chicka-
saw nations, respectively, without notice of the proceed-
ings in sueh courts being given to each of said nations; and
it being insisted by said nations{that, in such proceedings,
notice to each of suid nations was indispensable, and it being
claimed and insisted by said nations that the proceeding in’
the United States courts in the Indian Territory, under the-
said Act of June 10, 1896, should have been confined to a
review of the action of the Commission to the Five Civilized™ ‘

SRR

Tribes, upon the papers and evidence submitted to such
commission, and should not have extended to a trial de novo
of the question of citizenship; and it being desirable to
finally determine these questions, the two nations, jointly, -
ot either of said nations acting sepurately and making the

s




~other a party defendant, may, within 90 days after this
agreement becomes offective, by n bill in equity filed in the
Choctaw and Chickasaw citizenship court hereinafter named,
seek the annulment and vacation of all such decisions by
said courts, Ten persons so admitted to citizenship or
enrollment by said conrts, with notice to one but not to
both of said nations, shall Be #hade defendants to said suit
as Yepresentatives of the entire class of persons similarly
 situated, the v of boisdns heing too numerous

X wde Tudividual pavties to the
any person so situnted may, upon his application,
o u party defendant to the suit. Notice of the
institution of said suit shall be personally served upon thie
~chief executive of the defendant nation, if either nation be
made a party defendant as aforesaid, and upon each of said
ten representative defendants, and shall also be published
for a period of fonr weeks in at least two weekly news-
papers having general cirenlation in the Choctaw and
Chickasaw nations. Such notice shall set forth the nature
and prayer of the bill, with the time:for answering the
same, which shall not be less than thirty days after the last

practicable time, shall be confined to a final determination
of the questions of law here named, and shall be without
prejudice to the determination of any charge or claim that
the admission of such persons to citizenship or enrollment
by said United States courts in the ;Indian Territory was
- wrongfully obtained as provided in Ehe next section. In
~ the vent said citizenship judgments or decisions are an-
‘nulled or vacated in the test suit hereinbefore authorized,
" because of either or both of the irregularities claimed and
insisted upon by said nations as aforesaid, then the files,
pers and proceedings in any citizenship case in which the
;:dgment or decision is so annulled or vacated, shall, upon
written application therefor, made within ninety days there-
after by any party thereto, who is thus deprived of a
favorable judgment upon his claimed citizenship, be trang-
ferred and certified to said citizenship court by the court
having custody and control of such files, papers and pro-
_eeedings, and, upon the filing in such citizenship court of
the files, papers and proceedings in any such citizenship
~ case, accompanied by due proof that notice in writing of
~ the transfer and certification thereof has been given to the
chief executive officer of each of said nations, said citizen-
ship case shall be docketed in said citizenship court, and
such further proceedings shall be had therein in that court
as ought to have been had in the court to which the same
was taken on appeal from the Commission to the Five
Civilized Tribes, and as if no judgment or decision had
been rendered therein,

82, Said citizenship court shall also have appellate juris-
diction over all judgments of the courts in Indian Territory
rendered under said Act of Congress of June tenth, eighteen
hundred and ninety-six, admitting persons to citizenship or
to enrollment as citizens in either of said nations. The right

mpeal may be exercised by the said nations jointly or by

of them acting separately at any time within six
months after this agreement is finally ratified. In the exer-

late jurisdiction said citizenship court shall
consider, miom;tm revise all such diudzv
ev in its judgment substantial justice will

party toany such appeal

ant such further evidence as may be neces-
sary to mblc said court to determine the very right of the
controversy. And said court shall have power to make all
iy needful rulesand regulations prescribing the manner of tak-
L ing and conducting said appeals and of -taking additional
o “+ gvidence therein. Such citizenship court shall also have liks
sppelhu jurisdiction and authority over judgments rendered
by such courts under the #aid act denying claims to citizen-

. ship or to enrollment as citizens in either of said nations.
* Such appeals shall be taken within the time hereinbefore

. pecified and shall be taken, conducted and disposed of in
the same manner as appeals by the said nations, save that
notice of appeals by citizenship claimants shall be served

n the chief executive officer of both nations: Provided,

’lﬁt paragraphs thirty-one, thirty-two and thirty-three
hereof shall go into effect immediately after the passage of

Actb Oooﬁﬂ.

“ t’u‘"a& Ayoourt hereby created to be known as the Choc-
taw and Chickasaw citizenship court, the existence of which
. ghall'termrinate upon the final determination of the suits and
groceedingu numed in the last two preceding seetions, but i
no event later than the thirty-first day of December, nine-
teen hundred and three, Snid court shall have all authority
and power necessary to tIm hearing and determination of
the suits and proceedings so committed to its jurisdiction,
including the authority to issue and enforce all requisite
writs, process and orders, and to prescribe rules and regu-
“.Jations for the transaction of its business. It shall also have
all the powers of a circuit court of the United States in
compelling the production of books, papers and documents,

he attendauce of witnesses, and in punishing contempt.

",

publication. Said suit shall be determined at the earliest’

-
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“Except where herein otlieFtyise expressly provided, the
pleadings, pactice and proceedings in said court shall con-
form, as near as may be, to the pleadinzx, practice and pro-
ceedings i oquity causes in the eireiiit ‘ourts of the United
States. The testimony shall be taken is court or before one
of the judges, so far as practicable,  Each judge shall be
nuthorized to gwrant, in vacation or recess, interlocu
‘ and to b and dispose of interlocutory motions not
he sulstintinl merits of the cnso, Said court
hall have a chiel judge and two associnte judges, a clerk, a
stenographer, who shall be deputy clery, and a bailiff, The
judges shall be appointed by the President, by anil With the
advice and consent of the Senate, and <hall cach receive a
compensation of five thousand dollars per annum, and his
necessary and actual teaveling and personal expenses while
engaged in the povformance of his dutics, Tho clerk, stenog-
rapher, and Lailiff shall be appointed 1y the judges, or a
majority of them, and shall receive (e following yearly
compensation: Clerk, two thousand four hundred dollars;
stenographer, twelve hundred dollars; bailiff, nine hundred
dollars, The compensation of all these officors shall be paid
by the United Statesin monthly installments, The moneys
to pay said compensation are hereby appropriated, and there
is also approprinted the sum of five thousand dollars, or so
much thereof as wny be necessar ; to be expended under
the direction of th Sceretary of the Tnicrior, to pay such
_ contingent expenses of said court and jt officers as to such
Secretary may scem proper. Said court shall have a seal,
shall sit at such place or places in the Choctow and Chicka-
saw nations as the judges may designate, and shall hold
~ public scssions, beginning the first Mouday in each month,
80 far as may be practicable or necessary. Each judge and
the clerk and deputy clerk shall be authorized to administer
‘oaths,  All writs and process issued by said court shall he
served by the United States marshal for the district in
which the service is to be had. The fees for serving proc-
ess and the fees of witnesses shall be paid by the party at
- whose instance such process is issued or such witnesses are
subpanacd, and the rate or amount of such fees shall be
6 same as is allowed in civil causes in the circuit court of
“the United States for the western district of Arkansas. No
fees shall be charged by the clerk or other officers of said
court. The clerk of the United States court in Indian Ter-
ritory, having custody and control of the files, papers, and
proceedings in the original citizenship cases, shall receive a
fee of two dollars and fifty cents for transferring and certi-
fying to the citizenship court the files, papers, and proceed-
ings in each case, without regard to the number of persons
whose citizenship is involved therein, and said fee shall be
paid by the person applying for such transfer and certifica-
tion. The judgment of the citizenship court in any or all
of the suits or proceedings so committed to its jurisdiction
shall be final. All expenses necessary to the proper con-
duct, on behalf of the nations, of the suits and proceedings
provided for in this and the two preceding sections shall
be incurred under the direction of the executives of the
two nations, and the Secretary of the Interior is hereby
authorized, upon certificate of said execut;ves, so pay such
expenses as in his judgment are reasonable an necessary
S8 any ot the folnt fond of suid nations in the Trewsury

o iyt e

ppen agreement in these paragraphs pro-
vides for the establishment of the Choctaw and Chickasaw

Citizenship Court, and gives it jurisdiction of a test suit to
annul and vacate the decisions of the United States courts
In the Indian Territory admitting persons to citizenship and
enrollment as citizens of the Choctaw and Chickasaw na-
tions, respectively, on the ground of want of notice to both
- of said nations and because the United States courts tried
such cases de novo, with a right, in the event such judg-
ments should be annulled because of either or hoth of the
irregularities mentioned on the part of any party thus de-
prived of a favorable judgment to remove his case to the
Citizenship court, where such further proceedings were to
be had therein ‘“as ought to have been had in the court to
which the same was taken on appeal from the Commission
to the Five Civilized Tribes, and if no judgment or decision
~ had been rendered therein;” and also “appellate jurisdic-
- tion over all judgments of the courts In Indian Territory,
rendered under said act of Congress of June tenth, eighteen
bundred and ninety-six, admitting persons to citizenship or
to enrollment in either of said nations.” In the exercise of
such appellate jurisdiction the citizenship court was *‘au.
thorized to consider, review, and revise all such judgments,
both as to findings of fact and conclusions of law, and may,
whenever in its judgment substantial justice will thereby
be subserved, permit either party to any such appeal to
take and present such further evidence as may be n
o enable said court to determine the very right of the con-
Troversy.”
It will be noted that the agreement further provides
(paragraph 83) that * the judgment of the citizenship court
in any or all of the suits or proceedings so committed to its
Jurisdiction sAall b final.”
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The agreement also contained this provision: »
- 84, During the ninety days first following the date of
the final ratification of this agreement, the Commission to
the Five Civilized Tribes may receive applications for en-
rollment only of persons whose names ave on the tribal rolls,
but who have not heretofore been enrolled by said Commis-
sion, commonly known as *“delinquents,” and such inter-
married white persons s may have married vecognized citi-
zens of the Choctaw and Chickasaw nations in accordance
with the tribal laws, customs, and usuges on or before the
date of th ge of this act of Congress, and such infant
ldven as may been horn to recognized and enrolled
citizens on or before the date of the final ratification of this
~ agreement; but the application of no person whomsoever
for enrollment shall he received after the expiration of the
suid ninety days: Zovided, That nothing in this section
shall apply to any person or persons making application for
enrollment as Mississippi Choctaws, for whom provision
(__M,_mmmwmf_ —
=~ By the act of April 21, 1904 (33 Stat., 189, 204), it was
provided that the Commission to the Five Civilized Tribes
should conclude its work and terminate on or hefore J uly 1,
1905, and cease to exist on that date, the powers thereto‘fgg/

conferred upon it heing conti - v
- oF March 3, 1905 (33 Stat., 1048, 1060Y, 1t was~
P that the work of completing the unfinished x%

business, i ny, of the Commission to the Five Civilized \
Tribes shall devolve upon the Secretary of the Interior, ‘
and that all the powers hevetofore granted to the said Com-
- mission to the Five Civilized Tribes are hereby conferred
» said Secretary on and after the first of Jul

o 2 prrf-tlf, 1906 (34 Stat., 137), it was pro-

“That after the approval of this act no person shall he
enrolled as a citizen or freedman of the Choctaw, Chickasaw,
Cherokee, Creek, or Seminole tribes of Indians in the Indian
Territory, except as herein otherwise provided, unless appli-
cation for enrollment was made prior to December first,
nineteen hundred and five, and the records in charge of the
Commissioner to the Five Civilized Tribes shall be conclu-
sive evidence as to the fact of such application; and no
motion to reopen or reconsider any citizenship case, in any

of said tribes, shall be entertained unless filed with the Com-

missioner to the Five Civilized Tribes within sixty days

after the date of the order or decision sought to be recon-

sidered except as to decisions made prior to the passage of

this act, in which cases such motion shall be made within

sixty days after the passage of this act.”

By that act the rolls of citizenship of the several tribes
were required to be completed by March 4, 1907,

After very carefully considering this legislation in the
light of the circumstances under which it was enacted, I am
constrained to the conclusion that the Citizenship court had
jurisdiction of the cases now under consideration, and that
its judgment therein is final.

By the act of June 10, 1896, the Commission to the Five
Civilized Tribes was ‘““authorized and directed to proceed
at once to hear and determine the application of al persong
who may apply to them for citizenship in any of said nations,”
It is true that this act also confirmed the then existing rollg
of the several tribes, but the question whether an applicant
Was, as matter of fact, already duly enrolled upon one of
the rolls so confirmed constituted, in my opinion, an issue
upon which the Commission was authorized and required to
pass.  The applicant may he fairly held to have waived by
his application the conclusiveness of the confirmation of tha
rolls in his case,

Independently of any such waiver, I do not see how the
proposition that the Commission did not have jurisdiction of
the case of & person whose name was upon a tribal roll can ba
maintained in the face of the provision of the act of June
10, 1896, that “in determining all said applications said
Commission shall * * give due force and effect to
the 7olls, usages, and customs of each of said nations or
tribes.” T think that act left it to the Commission to deter-
mine whether or not the applicant was upon & roll which
was confirmed, and evidently it did not so hold in these
onses.

It is unnecessary, however, to determine what might have
been the effect of an adverse judgment in the case of an ap-
plicant whose name was upon a roll so confirmed, for such
confirmation was certainly and very materially modified by
the act of June 7, 1897, and apparently altogether with-
drawn by the act of June 98, 1898. The act of June 7,
1897, provided that the words * rolls of citizenship” as used
In the act of June 10, 1896, should be construed to mean the
** last authenticated rolls of each tribe which have been ap-
proved by the council of the nation.” Iam informed that
there never was any such an authenticated roll of the Choc-
taw tribe, either at the time of the passage of the act of
June 10, 1866, or subsequently thereto. Moreover, by the
act of June 28, 1808, it was provided that in making rolls of
citizenship of the several tribes, the Commission should take
the Cherokee roll of 1880 as #he only roll intended to be con-
firmed by that and preceding acts of Congress, It scems to
be clear from the further provisions of the act that the Con-
gress did not here refer to the Cherokee rolls only, but had
in mind those of all the tribes. To my mind, however, the
fecisive consideration is that Congress, knowing there were
certain cuses of contested ecitizenship in the Choctaw and
- Chickasaw nations, reforved these eases, under carefully
defined condifions, to the Citizenship court and made the
determination of that court in those cases final, This pro-
vision of law repealed, as to cuses in this category, any
inconsistent provisions (if any there were) in the act of 1806
or any other prior act. These cases were unquestiopably
within the terms of the law; the claimants had been ad-
mitted to citizenship by decisions of the United States
eourts, and it seems clear that, under the agreement with
the Choctaw and Chickasaw nations mtified by the act of
July 1, 1502, it was intended that the Citizenship court
should bave a revisory jurisdiction of judgments of the
United States courts in the Indian Territory in citizenship
eases, irrespective of the grounds on which these suits had
been entertained by the said courts.  That agreement was
mnde after the confirmation given to the tribal rolls had been

i e
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fiualified, if not withdrawn, and, we must presume, with a
kunowledge of the fact that the Commission, under the act of
- June 10, 1896, had exercised jurisdiction in the case of per-
- sons whose names appeared upon some of the rolls of the
tribes. Its action seems to show that Congress did not in-
tend to confirm any voll of the Choetaw and Chickasaw tribes;
but, however that may be, when, with n knowledge of all that
had t:;w before, it wmm “gi:iwmhip court, this was
y i tion, with the evident of it
intition of al] ci¥enship casce mhIcE bon boma i 8
y the United States courts for the Indian Territory on
appeal from the judgments of the Commission, As neither
| nor the nations made any distinction in the get
and agreement veferred to as to the cases of persons whose
names were on a tribal roll which might have been con-

firmed by the act of June 10, 1896, if Congress had not

decided otherwise, I do not think any other authority can

make this distinction. Indeed, as I have suggested, the

applicants themselves, having voluntarily submitted to the
jurisdiction of the Commission, might be fairly held es-

topped to now deny it,

I understand that it is not contended, nor do T think it

could be successfully maintained, that any authority to
review the judgments of the Citizenship court was intended
to be conferred upon you by Congress when it made the
volls, as finally compiled, subject to your approval (see par-
‘agraph 80 of the agreement ratified by the act of Jul 1,
- 1902).  Neither do I think that the pr{vluion in the no{qf
~ April 26, 1906, above ‘quoted, as to enrolling persons and
entertaining motions to vreopen or reconsider citizenship
cases, way intended to recognize or confer any such author-
ity, the purpose of that provision being simply to limit the
time in which the authority previously conferred might be
exercised. To hold thus would be to treat the later act as
repeal of so much of the former as expressly declarved the
judgments of the Citizenship court to be final, which seems
to me untenable,
- This of the cases of Myrtie Randolph and her
brother, W, J, Thompson. Whatever their intrinsic merits,
these claims have been finally decided adversely to the
claimangs by the judgment of the citizenship court.

2. The second case is that of Cyrus H. Kingsbury and
Lucy E. Littlepage, in regard to whom you say:

*Cyrus H, Kingsbury and Lucy E. Littlepage ave chil-
dren of John Parker-Kingsbury and wife, Hannah Mariah,
white, affilinted by act of the Choctaw council of November
15, 1854, which enacted;

“‘“That all rights, privileges, and immunities of Choctaw
vitizens are hereby granted unto John Parker-Kingsbury
and to his wife, Hannah Mariah, and they shall enjoy all the
benefits to which the citizens of this nation may hereafter
be entitled, except in the participation of any sum of money
which may now be due the nation under treaty stipulations
heretofore made,’

* Both applicants were born in the Choctaw Nation and
have always resided there as its recognized citizens, Both
are on the tribal Choctaw 1885 census roll, Atoka County,
Nos. 819, 821, September 7, 1896, they applied to the Com-
_mission to the Five Civilized Tribes under the act of June
10, 1896, were enrolled, and no appeal was taken, Cyrus
~ H, Kingsbury is on the 1896 Choctaw census roll, Lucy
&‘Wh on the partial roll of Choctaw citizens by
blood, and her husband, Patrick H. Littlepage, is on the
voll of intermarried citizens—both rolls approved by the
Becretary of the Interior, October 21, 1904, Patent, signed
and executed by the principal chief of the Choctaw Nation,
conveying to Cyrus H. Kingsbury allotted tribal lands as a
citizen by blood, is now before the Secretary of the Interioy
for approval, but is not yet approved or delivered. No
ebjection ta ocoupation of tribal lands was ever made against
either applicant as an intruder.”

Paragraph 27 of the agreement with the Choctaw and
Chickasaw nations, ratified by the act of J uly 1, 1902, pro-
villes that the rolls of Choctaw and Chickasaw citizens shall
be made by the Commission to the Five Civilized Tribes
**in strict complance” with the acts of June 28, 1898, and
May 81, 1900.

Section 91 of the act of June 28, 1808, after providing

- that in making rolls of citizenship of the several tribes the
Commission shall take the roll of Cherokee citizens of 1880
a8 the only roll intended to be confirmed by that and pre-
coding acts of Congress, and providing for the enrollment
‘of the Cherokees, wathorizes and directs the Commission
““to make correct rolls of the citizens by blood of all the
other tribes, eliminating from the tribal rolls such names as
may have been placed thereon by fraud or without author-
Ity of law, enrolling such only as may have lawful right
thereto, and their descendants born since such rolls werg
made, with such intermarried 1white persons as may be enti.
Hed to Choctare and Chickasawo citizenship under the treatics
and the laves of said tribes.”
It might be held that the only white persons intended to
be enrolled by this act were such intermarried ones a3
were entitled to citizenship under the treaties and laws of
the tribes, if it were not for the reference to the tribal rolls,
on which, as appears from your statement as to these par-
 Sios, there were undoubtedly the names of adopted whites,
The only names which the net declares shall be eliminated
from the tribal rolls are those placed thereon by fraud or
it authority of law, and it is not suggested that the
of thewe parties were open to either of those ob h
- Light, It seems to me, is thrown on this matter by the
sot of May 31, 1900, which was also directed to be striotly
complied with in msking the rolls of citizenship of these
Eribos. That act is plainly intended to be of & restrictive
nature, yeg a fair construction of it would seom to authorize
She enrollment of these parties. It provides that the Com-
Aplssion shall continue to exercise all authority therotofore
wonferred upow it by law, “but it shall not receive, cons
sider, or make any record of any applicstion of any person
for enrvliment as & member of say tribe in the Indian Ter-
Jitory who has not been & recognized citizen thereof and
duly snd lawfully enrolled or admitted as such, and its
gefusal of any such application shall be final when approved
by the Secretary of the Jnterior.”
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. "This act recognizes the authority of the Commission to
receive, consider, and record the application of a recognized
citizen of any of the tribes referred to who has heen duly
and lawfully enrolled or admitted as such, its refusal of the
application of any person not so qualified being made final
when approved by the Secretary of the Interior.

These applicants appear to possess all of these qualifica-
tions. Your letter states that they were horn and have

ways resided in the Choctaw Nation as its recognized citi-

- gens; that their names appear upon various tribal rolls, and
that they were admitted hy the Conunission in 1896 as citi-
zens, no appeal from the decision of the Commission being
taken by the nation, That they were duly and lawfully
enrolled by the tribal authorities would seem to result from
the fact that both of their parents had been adopted into
the tribe, and the failure to contest the action of the Com-
mission in admitting them would indicate that their citizen-
ship rights were regarded as indisputable.

You say that you would not have doubt that these appli-
cants, born to the allegiance of the Choctaw Nation, are
entitled to be envolled, but for the report of my predecessor
to the President of February 24, 1906, in the case of per-
sons without Indian blood, and the order to you of Feb-
ruary 27, 1906, that *‘in the President’s judgment, without
reference to the act of Congress, it is perfectly clear equity

, demands that the son of white parents, who has no Indian

~ blood in his veins, even though one of these parents has

~ been adopted into the tribe, should not be treated as an
Indian.”

The report of Mr. Moody and the order of the President
theveon had reference to the case of children of white
persons, one of whom had previously acquired Indian citizen-
ship by virtue of his marriage into the Choctaw tribe, but
bad afterwards, upon the death of his Indian spouse, mar-
ried a white person. Mr. Moody was of opinion that the
right of citizenship acquired by an intermarried white was
a personal right and could not be conferred upon children
by such subsequent marriage, which is also the view taken

by the citizenship court.

I see no reason to question the soundness of that conclu-
sion, assuming that the matter is still open for considera-
tion. It is expressly provided by the Choctaw act of .
November 9, 1875, providing for the intermarriage of
whites with Choctaws, that a white person intermarrying
into the tribe in pursuance of that act should forfeit his
rights of citizenship acquired thereunder, if upon the death
of his Indian spouse he married ‘‘a white man or woman,
or person, as the case may be, having no rights of Choctaw
citizenship by blood,”

I am aware that it has been held by one of the United
States courts in the Indian Territory that this law is in-
consistent with the treaty of April 28, 1866, but, with great
respect for the said court, I do not so consider it. That
treaty provides:

“Art, 88, Every white person who, having married a
Choctaw or Chickasaw, resides in the said Choctaw or
Chickasaw Nation, or who has been adopted by the legisla-
tive anthorities, is to he deemed a member of said nation,
and shall be subject to the laws of the Choctaw and Chicka-
gaw nations according to his domicile, and to prosecution
and trial before their tribunals, and to punishment accord-
ing to their laws inall respects as though he was a nativg

Choctaw,”

This article merely recognizes a pre-existing custom of
the Choctaw and Chickasaw nations as to the intermarriage
and adoption of white persons, and can not fairly be said to
have been intended to prevent them from decitizenizing an
intermarried person for good cause; and what better cause

oould there be than that the tie which bound him to the
tribe, and because of which alone citizenship was granted,
was brokent

An act of the Choctaw Nation, approved October 80, 1896,
providing for the enrollment of Choctaw citizens, provided

.- that ‘“the Commission shall enroll as citizens all who come
under any one of the following heads, and all such persons
are hereby declared citizens of the Choetow Nation:”

w » * 8 #*

*

- %Y, All white men who have married Choctaw women by
blood in strict conformity to the laws of the Choctaw Nation
of 1875 regulating intermarriage, or the Chickasaw law of

‘ 1876 regulating intermarriage, and have not been divorced

. o _ from same nor married any other than a Choctaw woman by

1 *“Blood since said marrage.

» #*

* * W
“VIIL All white women who have married Choctaws by
hlood legnlly and have not been divorced from them nor
gince married any other than a Choctaw by blood, a recog-
nized citizen and resident of the Choctaw or Chickasaw
Nation.”

* * * »* *
That act further provided that ‘‘the commissions are
especially prohibited from enrolling as citizens any persons
coming under the following heads:”

* * »

* *

. I The children ar any marriage where neither the
* Jather nor mother ave Choctaws by blood, though wne or
both of said children’s parents may have enjoyed intermar-

ried rights,
Y111, All persons who, though they had at one time

intermarried rights, afterwards married a person not a
Choctaw by (boing the father or mother of Choctaw
children shall not save a person from this clause).
* - L - *®
. “¥YI Al white persons who have been admitted to citi-
“wenship with their wife or hushand by the General Council
and aftarwards the wife or husband, Choctaw by blood,
dying, the surviving party, being a white person, has infer-
marricd with a person not a Choctaro by blood.”
a* ® - o

L
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1 ‘_ia‘uleur that, at least since 1875, the Choctaw Nation
‘intended that a white person intermarrying into the
‘ ~confer citizenship upon his

age to other than a citizen
| he informal opinion of Atterney-General
y unquestionably had reference fo cases of this
Mmm!'n
‘cnse of the present applicants is quite different from
t just referred to, Here both parents were adopted into
the tribe, It must have been contemplated that they might
have children; and if so, what was to be their citizenship if
not that of their parents?

~ The facts in the present case answer this inquiry. Your
tter states that these applicants have always been recog-
ed as citizens of the Choctaw Nation; that their names
appear on the tribal census roll of 1885, as well as upon the
rolls prepared in pursuance of the (..hoctaw act of Qctober
80,1896, It seems clear, therefore, irrespective of the action
‘of the Commission in admitting them as citizens in pursu-
ance of the authority granted to it by the act of June 10,
the, gwa cb@rl,y entitled to be enrolled for allot-

ASE or muu (oa ww) WEST, ET AL.

from the papers in this case that Loula West
pplied to the Commission to the Five Civilized Tribes,
pursuant to the act of June 10, 1896, for admission to
citizenship in the Choctaw Nation and was admitted as a
citizen by blood; that the Choctaw Nation appealed to the
nited States Court for the Central District of the Indian
writory, which affivmed the judgment of the Commission;
this judgment was annulled and vacated by the judg-
of the Citizenship court in the test case provided
r by the act of July 1, 1902 (32 Stat., 641, 647), and there-
1 she removed her ease to that court, which denied her

his case is similar to that of Myrtie Randolph and her
‘brother, W. J. Thompson, children of Giles Thompson,
hove referved to, in that it involves the question of the
finality of the judgment of the Citizenship court, it being

contended that the Commission in the first instance and the
Citizenship court ultimately on appeal had no jurisdiction j.

“of the case because at the time of her application to the
Commission her name was upon a tribal roll.

For the reasons heretofore stated, I think this contention
not well founded, and that the Citizenship court had
wm of such cases, and its judgments therein were

’

4, THE CASE OF WILLIAM ¢, THOMPSON ET AL,

In this casewhe record shows that Thompson applied to
the Commission to the Five Civilized Tribes, pursuant to
Wm of June 10, 1896, for the enrollment of himself, his
d children, with the exception of a daughter, Ma.ry

is eoataudod, on behalf of the nation, that under the act
of June 10, 1896, they were final and conclusive against the
rl%f‘of these parties to be enrolled,
i claimants, however, rely upon the fact that their
' names appear upon the tribal roll prepared in pursuance of
the Choetaw acts of September 18 and October 80, 1806,
In my judgment, the action of the Commission, under the
~ net of June 10, 1896, not having been appealed from, was
final and mncluswe aguust the right of these parties to be
admitted to citizenship, and the Choctaw Nation, even if it
, to do so0, had no right thereafter to admit them.
t will be observed that the act of June 10, 1896, provided
t applications should be made to the Commission within 4
after the passage of the act, and that the Com- : §
should decide all such applications within ninety
days after they were made; that the rolls of citizenship of
the several tribes as then existing were confirmed, and ““any
person who shall claim to be entitled to be added to said
rolls as a citizen of either of said tribes and whose right
thereto has either been denied or not acted upon, or any
citizen who may within three months after the passage of
this act desire such citizenship, may apply to the legally
constituted court or committee designated by the several
tribes for such citizenship, and such court or committee shall
determine such application within thirty days from the date
thereof;” and that *“if the tribe or any person be uggrieved
with tlm decision of the tribal authorities or the Commission
provided for in this act, it or he may appeal from such
decision to the United States District Court: Provided, how-
* gver, That the appeal shall be taken within sixty days, and
the judgment of the court shall be final.”
As 1 md thw act, ic authorized apphcatmn to be made
Fi

of the tribe] as & citizen of either of said tribes whose
sht thereto has either been denied or not acted upon,”
ud reforence to a provious denial or failure to act of the

ibal anthorities, and not to the subsequent action or nons
sotion of the Commission, the tense of the verbs *‘has either
heen denied or not acted upon,” not *“shall be denied or not
| wpon . indicating that past action or non-action was
to. Prior to the passage of this act the Commission
)iad no jm'fadiution of these eitizenship matters,
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When, therefois, ds liera, the cluimant had applied to the
Comm to be admitted and enrolled, and his application
denied, his only remedy, under the act in question, lay in
an appeal to the United States court. Tt is true Thompson
- claims to have received no natice of the denial of his appli-
~ eation by the Commigsion, but that is not a valid excuse,
Buf aside from this question of jurisdiction in the Choctaw
‘Nation to admit persons to citizenship who had been denied
the Commission, it appears that the nation never under-
ok to “wuthorize the admission or enrollment of these
wwiios, and that, in any aspect of the case; they were
nrolled without authority of law and their names should,
~ in pursuance of the mandate in the act of Congress of
June 28, 1898, be eliminated from the tribal rolls.
~ The Choctaw Nation does not appear to have proceeded
~ under the authority of the act of Congress of June 10, 1896,
nuthorizing the establishment by the several tribes of a
~ eourt or committee for the purpose of passing upon appli
~eations for citizenship as provided therein, 1t was not until
- Beptember 18, 1896, ten days after the expiration of the
period in which applications for citizenship were to be
. submitted to the *‘legally constituted court or committee”
~of the tribes under the act of June 10, 1896, that the
Choctaw council passed the act above referred to. That
- act provided for the appointment of census commissioners
~in each county, with authority ‘‘to enroll all recognized
~ citizens of the Choctaw Nation by blood, intermarriage, and
adoption who are recognized as citizens of the Choctaw
under the treaties, constitution, and law of the said
nation.” It further provided that *‘ the rolls when completed
by said commissioners shall be certified to by said commis-
~ sioners and delivered to the principal chief of the Choctaw
Nation on or before the twentieth day of October, 1896, to
-~ be revised and approved by the next general council of the
~ Choetaw Nation.” : :
1t is manifest that this act conferred no power upon such
commissioners to admit any person to citizenship, but only
to enroll ‘‘recognized citizens,” Yet in virtue thereof one
of the county committees assumed to pass upon a petition
prepared by Thompson’s attorney, under date of August 1,
1806, and addressed to the general council of the Choctaw
Nation, “at its regular session October 1896,” praying that
“all rights, privileges, and immunities of the Choctaw
- Nation” be granted to himself, his wife, family, and certain
other relatives, ‘‘and they be enrolled with the legal citizen-
- ship of said nation.”
his petition does not appear ever to have been presented
- to the Choctaw council or referred by any competent au-
thority to the committee which assumed to pass upon it.
Upon its back is the following indorsement:
#William C. Thompson, together with the names appear-
ing on the face of the within application, lineal descendants
of Margaret MeCoy, are hereby recognized and admitted to
the citizenship of the Choctaw Nation or tribe of Indians
by the legally constituted Choctaw census commission duly
- assembled at Kiowa, Ind. T., this the 8th day of October,
1806, upon the testimony of Henry Perkins, Mrs. Lavinia
~ Franklin, they being enrolled Choctaw Indians by blood.
- The within names, parties not being present, were passed
for further enrollment. ;

YA, G, Forsowm,
¢ Searetary of Census Committee.”

~ This was a manifest attempt to exercise an authority not
delegated to the committee.

- On October 80, 1896, the Choctaw council, at its regular
session, passed an act-creating three commissions, one from

- each district, one member of each of which to be designated
s *‘chief commissioner,” ‘‘to make a complete roll of the
citizens of the Choctaw Nation,” By that act it was made

~ the duty of said commissions *‘ to examine the rolls made by

- the commissions under the act of September 18, 1896, and
also to expunge from said rolls of September 18, 1896, the .
names of ull persons whom they shall adjudge not to be .
citizens.” 1t was further provided:

“The Commission shall enroll as citizens all who come -
~ under any of the following heads, and all such persons are .

_hereby declared citizens of the Choetaw Nation:

taw ﬂﬁa(,“vv e : ¢ , S
11 Al Choctaws by blood who have been admitted to -
~ citizenship by thé general council and now residents of the

nktlen,” . ; ,
* * * * *

e ; It was provided that *“at the expiration of the time
i Lo allowed the commissions in each district, the chief com-
.g ‘ L missioners shall meet at Tushka Homma at their earliest con-
venience, and not later than the first Monday in December, '
1896, and shall reyise the rolls made by their respective '
distriot commissions during the succeeding ten days after
they meet.” The chief commissioners were authorized to .
‘“enroll the name of any citizen who for any good cause
failed to appear before the district commissions.” It was
further proyided that ‘* the roll as completed and signed by
‘the chief commissioners, when approved by the principal '
chief, shall be the legal and authorized roll of citizens of -
the Choctaw Nation.”

These parties were enrolled by the vevisory board, but that |
their enrollment was unauthorized is clear. The act just .
farred to only authorized the enrollment of Choctaws by
ho were “ born and raised” in the Choctaw Nation
had ** been admitted to citizenship by the general coun-
¢il.” The applicants possessed neither of these qualifications.
According to his own statement, William C. Thompson was.
not raised in the Choctaw Nation, having been faken to
* Mississippi shortly after his birth, and returning only once .
 during his boyhood for ubout a year. It is further stated*
‘that he remained in Mississippi until the war, when he went .
_ to Texus, not returning again to the Choctaw Nation until
1887, He had never been ‘* admitted to citizenship by the
general council.” His wife and children could claim no
grenter vights than he possessed. The other applicants
named in his petition were descondants of his brother, who
was born in Mississippi and whose record appears to be
otherwise sbout the same as William C, Thompson’s,

- 1. All Choctaws by blood born and raised in the Choe-

’
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Moreover, it appesrs Siam the o
Attorney-General for the Interior Department, of March 24,
1905, in the case of Mary Elizaheth Martin, that on J uly 17,
1897, ‘the pricipal chief of the Choctaw Nation advised the
Commission to the Five Civilized

| _ Tribes that he had refused
to approve the last revised roll mide in accordance with the
act of October 80, 1896, bec

ause he was satisfied there were
Bome names thereon ‘“‘that have been registered through
! o,

As such approval was neces-

; make the roll so prepared ¢the legal and
bhorized roll of citizens of thie Chootaw Nation,” it would
m that in no aspect of the case could these parties be
- maid to 16 Tiwfully admitted and enrolled.

It further appears that these applicants, or some of them,
~including William ¢, Thompson, applied in 1900 to the

- Commission for the Five Civilized Tribes for identification
as Mississippi Choctaws under the following provision of
section 21 of the act of June 28, 1898:

**Said Commission shall haye authority to determine the
identity of Choctaw Indians claiming rights in the Choctaw
lands under article fourteen of the treaty between the United
States and the Choctaw Nation concluded September twenty-
seventh, eighteen hundred and  thirty, and to that end they
may administer ouths, examine witnesses, and prepare all
~other acts necessary thereto and make report to the Secre-

tary of the Interior.”
Article 14 of the treaty of September 7, 1830 (7 Stat.,
885), provided; .. el
 #**Anr. XTV, Euch Choctaw head of a family being de-
sirous to remain and become a citizen of the States, shall be
permitted to do so, by signifying his intention to the agent
- withinsix months from the ratification of this treaty, and he
or she shall thereupon be entitled to a reservation of one
section of six hundred and forty acres of land, to be bounded
by sectional lines of survey; in like manner shall be entitled
to one-half that quantity for each unmarried child which is
living with him over ten years of age, and a quarter section
to such child as may be under ten years of age, to adjoin
the location of the parent. If they reside upon said lands,
intending to become citizens of the States, for five years after
the ratification of this treat , in that case a grant in fee sim-
ple shall issue; said veservation shall include the present
- improvement of the head of the family, or a portion of it,

Persons who claim under this article shall not lose the privi-

lege of & Choctaw citizen, but if they ever reMoye g

to be entitled to any Portion of the Choctaw annuity,”

The only evidenco adduced in any way tending to show g
compliance with the terms of this article were statements to
the effect that William C. Thompson’s grandfather applied for
land under the treaty of 1880, but was refused by the Indian
agent. Congress, however, by the acts of March 3, 1837,
and August 23, 1842 (5 Stat., 180, 513), appointed commis-
sioners for the purpose of adjusting claims of this kind, and
there was no evidence to the effect that the ancestors of the
claimants had endeavored to comply with the provisions of
those acts, or received patents or certificates for land ag
therein provided for. The Commission properly held, there-
- fore, that it was impossible to identify the applicants as
~ Mississippi Choctaws.

Upon the whole case, it seems to me clear that these appli-
nts, and those claiming intermarried rights with them,
~#hould be denied envollment.

- The other cases consolidated with this are of a similar
nature, and under the views above stated the parties re-
ferred to therein are, in my judgment, not entitled to be
enrolled,

pifiion of the Assistant

re no

8, THE 0ASE OF RICHARD B, COLEMAN ET AL,

The enrollment of the parties referred to in this case de-
pends upon the effect to be given to the following act of
-the general council of the Choctaw Nation, passed Novem-

ber 8, 1889:

““An act to establish the citizenship of R. B. Coleman, hig

wife, and their children.

Y80, 1. Be it enacted by the general council of the Choc-

taw Nation assembled, That Richard Benjamin Coleman and

his wife, Eva Celeman, and their children, as follows::
Richard St. Clair, age 15 years; Ida Clay, age 13; Bennetta,

e 11; Bettie Withers, age 9; Henry Allen, age 6; Willie ,
orma Coleman, age 4 years, are hereby admitted to citi -
zenship in the Choctaw Nation, with rights, privileges, and
immunities, and that this act shall take effect and be in force
from and after its passage.”

It is contended that this act was procured by fraud and
bribery, and that therefore the names of Coleman and his
family should be eliminated from the tribal rolls upon
which they appear, under the act of Congress of June 28,
1808, which provides:

*Baid Commission is authorized and directed to make
correct rolls of citizens by blood of all the other tribes,
eliminating from the tribal rolls such names as may have
been placed thereon by fraud or without authority of law,
enrolling such only as may have lawful right thereto * * *»

The Commission held that they had no authority to go
behind the act of the Choctaw council referred to, but in
an informal opinion rendered you December 7, 1904, Acting
Attorney-General Day, aftor quoting the above provision,

_*“It appears to me the above-quoted provisions of the
tute impose upon the Commission to the Five Civilized
Tribes the duty and guve it the power to determine whether
any name appearing upon a tribal roll was placed there by
fraud or without anthority of law, and that the move fact
that such enrollment was by virtue of an uct of the national
‘eouncil is not sufficient to preclude an inquiry. An act
of the council should be treated with respect ag prima facie
valid and efficacious, and nothing done as the result thereof
should be lightly set aside; but if it elearly appears that the
act was procured by deliberate fraud and perjury I do not
think that Congress intended that benefits thereunder should
he ('llj())‘\‘d."




t pass upon tho facts of this case. Subse-
sistant Attornoy-General for the Interior
artment, upon a consideration of the record, held that
it did not clearly appear therefrom that the act in question
had been fraudulently procurved. i
~ In my judgment the record in this case clearly shows
 deliberate fraud on the part of Richard B. Coleman in pro-
. the f th admi him to citizenship,
tion to the citizenship com-
he Choctaw coungil for gdmission as a citizen by
ood, representing by himself and witnessés he brought
before the committee that his father was a Choctaw boy
named Frank Coleman, the sou of a .;bhp Coleman and Chap-
onia, & full-blood Choctaw, who had lived in Mississippi
with his parents prior to the migration in 1830, The boy
Frank, it was testified, had been sent to Kentucky to school
- and nothing afterwards heard of him, :
- The testimony adduced on liehalf of the nation before the
Commission to the Five Ciyilized Tribes shows that the
father of Coleman was Francis 8. Coleman, a son of a Francis
- Coleman who was horn and raised in Orange County, Va.,
and was not a Choctaw. That testimony was given in the
darm of a deposition by My, -Harriet Henry, a sister of
- Francis 8. Coleman, and R. L. Coleman, a nephew, residing
at polumbin, Mo. The identity of Francis S. Coleman with
father of the applicant ap from the fact testified to
by the applican Mnx‘n witnesses just referred
) testimony of all parties
e leman went to Denton, Tex., and died
Although duly advised as to the intention of the
neys for the Choctaw Nation to take this testimony, no
was made by Coleman or his attorney to file cross in-
tories or in any way rebut it, but they confined them-
res to an endeavor to have the testimony stricken from
records as not having been taken in accordance with law.
The authority of the Commission to take the testimony in
s way is clear, under the act of June 28, 1898 (30 Stat.,
503), which provides:
Said Commission shall make such rolls descriptive of the
rsons thereon, so that they may be thereby identified, and
‘authorized to take a census of each of said tribes, or to
adopt any other means by them deemed necessary to enable
them to make such rolls.”
This testimony was further enforced hy another deposi-
tion of said R. L. Coleman, taken by Commissioner Tams
Bixby, in which R. L. Coleman stated further that he knew
ithe applicant, Richard B. Coleman; that he was his cousin.
A motion was likewise made to strike this testimony from
the record, because taken without notice to the applicant,
but it was overruled by the Commission, who held that under
the authority of the above act they could take such measures
they deemed necessary to satisfy themselves as to the jus-
of the applicant’s claim, 1 do not think it is shown that
y abused their discretion in this matter,
appears that the application of Richard B. Coleman to
enrolled as a citizen by blood of the nation, upon the
wds above stated, was passed over by the citizenship
o council in 1887; taken up again in 1888,
ctment passed by the committeo or the
the session of 1889,

~ into the law above quoted.
1 think it mﬁei&ﬂy appears :;:m t.hboe bh:::i;nfouge in ﬁ;i‘-
‘ease, particular] t given by and on the appli-
m himself, ﬂl{ty tho‘ioouncil in admitting him and his
family to citizenship did so upon the strength of the testi-
‘mony adduced by him before the committee on citizenship
that he was a Choctaw by blood, descended as he repre-
- gented. It is to be observed that he and his family all claim
“that he was admitted as a Choctaw by blood.
 Some testimony way introduced for the purpose of show-
ng that Coleman had bribed one Roebuck, the member of
the Council who introduced the second bill, but the evidence
on that point is not sufficient to establish the fact.
Tn October, 1898, the general council of the Choctaw
st R

0 act of November 8, 1889,

e s by nt McKinley, upon
the recommendation of the Secretary of the Interior, under
the authority of the act of Congress of June 28, 1898, which
required the approval of the President to all acts of the
Choctaw and Chickasaw nations in any manner affecting

- the lands of the tribes.

Although this act was thus invalidated it may fairly be taken
 to indicate the senseof the nation at that time that Coleman
 was improperly admitted. The reason for its disnpgrovnl

~does not appear, but it might reasonably have been rejected
on the ground that by the act of June 28, 1898, the work of
~ making up the rolls of citizenship and eliminating therefrom
those placed thereon by fraud was committed entirely to the
Commission to the Five Civilized Tribes,
" Tt is to be observed that Commissioner Bixby, who was
the only commissioner who considered this case on its merits,
wis ““ clearly of the opinion from such evidence as has been
presented to this Commission that the evidence presented
‘ citizenship committee of the

B é»{

‘was based, wan fraudulent, fales,

nd misleading.”
~ In my opinion, these parties should be stricken from the
yolls.
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. THR OASH OF BTHEL PEERSON.

This case presents the question of your authority to en-
‘voll the children of Choctaw freedmen who were minors
living March 4, 1906, The decision of this question turns
upon the construction to be given to section 2 of the act of
~ April 26, 1906 (34 Stat., 187), as amended hy the act

Jm 4y y‘)ﬁ (M Sht-, 849) i : et il

Phe ot referred to originally provided:

*Sko, 2, That for ninety days after upproval hereof
~ applications shall be received for éhrollment of children
who were minors living March fourth, nineteen hundred
‘und six, whose parents have been enrolled as members of
the Choctaw, Chickasaw, Cherokee, or Creek tribes, or
have applications for enrollment pending at the approval
hereof, and for the purpose of enrollment under this sec-
tion illegitimate children shall take the status of the mother,
and allotments shall be made to children so enrolled. If
any citizen of the Cherokee tribe shall fail to receive the
full quantity of land to which he is entitled as an allotment,
he shall be paid out of any of the funds of such tribe a sum
equal to twice the appraised value of the amount of land
thus deficient. The provisions of section nine of the Creek
agreement ratified by Act approved March first, nineteen
hundred and one, authorizing the use of funds of the Creek
tribe for equalizing allotments, are hereby restored and
reenacted, and after the expiration of nine months from the
date of the original selection of an allotment of Jand in the
Choctaw, Chickasaw, Cherokee, Creek, or Seminole tribes,
and after the expiration of six months from the passage of
~ this Act as to allotments heretofore made, no contest shall
be instituted against such allotment: /rovided, That the
rolls of the tribes affected by this Act shall be fully com-
pleted on or before the fourth day of March, nineteen
hundred and seven, and the Secretary of the Interior shall
have no jurisdiction to approve the enrollment of any per-
son after said date: Provided further, That nothing herein
shall be construed so as to hereafter permit any person to
ile an application for enrollment in any tribe where the date
- fourtiling application has been fixed by agreement between
said tribe and the United States: 7%ovided, That nothing
herein shall apply to the intermarried whites in the Cherokee
Nation, whose cases are now pending in the Supreme Court
of the United States.”

The amendatory act provided (34 Stat., 841-2):

““That section two of the Act entitled *“ An Act to pro-
vide for the final disposition of the affairs of the Five
Civilized Tribes in the Indian Territory, and for other pur-
poses,” approved April twenty-sixth, nineteen hundred and
8ix, be, and the same is hereby, amended by striking out
thereof the words *‘ /%ovided further, That nothing herein
shall be construed so as to hereafter permit any person to
file an application for enrollment in any tribe where the date
for filing application has been fixed by agreement between
said tribe and the United States: Provided further, That
nothing herein shall apply to the intermarried whites in
the Cherokee Nation whose cases are now pending in the
Supreme Court of the United States.” And insert in said
Act in lieu of the matter repealed, the following: Zrovided

Sfurther, That nothing herein shall be construed so as
hereafter to permit any person to file an application for

rollment. or to be entitled to enrollment in : 2 e S S
WM except fm"g!nm the chl\dten of Indi ‘u{)y blood

or of freedmen members of said tribes, or of Missiuippi
Choctaws identified under the fourteenth article of the
treaty of eighteen hundred and thirty, as herein otherwise
provided, and the fact that the name of a person appears .
on the tribal roll of any of said tribes shall not be construed:
to be an application for enrollment,”

In the agreement with the Choctaw and Chickasaw nations-
ratified by the act of July 1, 1902 (32 Stat., 641), it was pro-
vided (paragraphs 1 and 3) that the words *‘member” or
“members” and **ecitizen” or ** citizens,” * whenever used
in this agreement, shall be held to mean members of eftl
zens of the Choctaw or Chickasaw tribe of Indians in Indian
Territory, not including freedmen.”

The Commissioner to the Five Civilized Tribes, in passing

this case, held that, in view of the above definition, .

*ﬂm not of April 26, 1!!00, as amended, was not intended to
apply to the childron of freedmen in the Choctaw and Chick-
asaw nations, but only to those of the Cherokee and Creek:
nations.

There would be some force in the argument that minors
the children of freedimen members of the Choctaw Nation
were not included in the act of April 26, 1906, if it were
not for the proviso substituted by the amendatory act of
June 21, 1006, That proviso was, as the Commissioner
gaid, **in the nature of a construction by Congress of the
meaning intended to be conveyed by the section as originally
ennoted.” It says, in so many words, that minors the chil-
dren of freedmen members of said tribes (referring to all
of the tribes, which are separately named in the preceding
part of section 2, among them the Choctaw and Chickasaw
tribes) may be enrolled. This definition settles the doubt
that otherwise might have arisen as to the children of freed-
men members of said tribes, as well as the children of Miss-
issippi Choctaws. If, therefore, the Choctaw freedmen

are menibers of said nation, the right of their children to be 1
“enrolled can not be questioned.
 The Choctaw freedmen were adopted by an act of the
genernl council of the nation approved May 21, 1888, en-
titled “An act to adopt the freedmen of the Choctaw
Nation,” which provided (Report of Commissioner of Indian
Affairs, 1884, p. XLV}

*Whereas hy the third and fourth articles of the treaty
between the United States and the Choctaw and Chickasaw
nations, concluded April 28, 1866, provision was made for
the sdoption of laws, rules, and regulations necessary to
_give all persons of African descent resident in said nations

Sl A
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at the date of the tradty of Fort Smith, September 13,
1865, and their descendants, formerly held in slavery among
said nations, all the rights, privileges, and immunities, in-
cluding the right of suffrage, of citizens of said nations,
except in the aunuities, moneys, and public domain claimed
by or belonging to said nations vespectively; and also to
give to such persons who were residents as aforesaid, and
~ their degcendants, 40 acres each of the lands of said nations
on the same terms as Choctaws and Chickasaws, to be se-
lécbed on the survey of said lands; until which said freed-
men shall be entitled to as much land as they may cultivate
for the support of themselves and families; and

* Whereas the Choctaw Nation adopted legislation in the
form of a memorial to the United States Government in
regurd to adopting freedmen to be citizens of the Choctaw
Nation, which was approved by the principal chief Novem-
ber 2, 1880, setting forth the status of said freedmen and
the imability of the Choctaw Nation to prevail upon the
Chickasaws to adopt any joint plan for adopting said freed-
men, and notifying the United States Government of their
willingness to accept said freedmen as citizens of the Choe-
taw Nation in accordance with the third and fourth articles
of the treaty of 1866 as a basis; and

“ Whereas a resolution was passed and approved Novem-
ber 5, 1880, authorizing the principal chief to submit the
aforesnid proposition of the Choetuw Nation to adopt their
freedmen to the United States Government; and

““ Whereas a resolution was passed and approved Novem-
ber 6, 1880, to provide for the registration of freedmen in
the Choctaw Nation, authorizing the piincipal chief to
appoint three competent persons in each district, citizens of
the nation, whose duty it shall be to register all freedmen
referred to in snid third article of the treaty of 1866 who
desire to become{ citizens of the nation in accordance with
said treaty, and upon proper notification that the Govern-
ment of the United States had acted favorably upon the
proposition to adopt the freedmen as citizens, to isssue his
proclamation notifying all such freedmen as desire to hecome
eitikoiis of the Choctaw Nation to appear before gald com-
missioner for 1dent1ﬁcation and registration; and
~ “Whereas in the Indian appropriation act of Congress
May 17, 1882, it is provided that either of said tribes may
adopt and provide for the freedmen in said tribe in accord-
ance with said third article: Now, therefore,
“Be it enacted by the general council of the Choctaw
Nation, That all persons of African descent resident in the
Choctaw Nation at the date of the treaty of Forth Smith,
Beptember 13, 1865, and their descendants, formerly held in
slavery by the Choctaws or Chickasaws, are hereby declared
to be entitled to and invested with all the rights, privileges,
and immunities, including all the right of suffrage, of citi-
zens of the Choctaw Nation, except in the annuities,
moneys and the public domain of the nation.
* * * * *

“8ro, 8. Be it further enacted, That all said persons are
hereby declared to be entitled to forty acres each of the
lands of the nation, to be selected and held by them under
the same title and upon the same terms as the Choctaws.”

* * * * *

It appears that this act was accepted by the Secretary of
~the Interior on behalf of the United States as a substantial
compliance with the terms of the treaty of 1866, and the

moneys authorized to be paid by that treaty upon a com-
pliance therewith were turned over to the nation.

I am of opinion, therefore, that the Assistant Attorney-
General for the Interior Department was right in his con-
clusion that minors the children of Choctaw freedmen
living March 4, 1906, are entitled to be enrolled.

This dispo:aes of the several cases submitted. The papers
therein are herewith returned,

Respectfully,

CHARLES J. BONAPARTE,
Attorney- Generals
The SECRETARY OF THE INTERIOR.






