
I 

4 0 MI3 

January 

DEFAJmiKXT OF JUSTICE 
Fvhvuiwy //>, 1907. 

znu: I have- the honor to communicate to you my opinion 
in iwrtain Choctaw Indian citizenship ease**, the tirst two 
iwbmtttocl by your letter of May i\\% 1906, and tlio others 
hy the direction-of the President tinder date of Ji 
II*, 11*07* 

L The first cine id that of Myrtle Randolph and her 
blvMtef* WP *(« Thompson, trt regard to which you SK*y'S 

<pMyrrit Randolph and \\\ J, Thompsou are children of 
Cfllw Thompson, white, Intermarried in the Choctaw Nation 
in Mississippi parlor to the treaty of September 27, 1880 
(I mkt+i &8B), and wus oi*e of the parties named by aupple* 
mentary Article If (ib. 840) as entitled to a section and a 
half, reserved to hint from the ceded lands, to be so selected 
m 'to Include their present residence aud improvement.1 

His Hrot arid second wives were Choetaws. H i s name ap* 
pears on page 84, volume 7, American jState Papers (Public 
Landb), m a hencliciary of Article XIX of the treaty of 
September 27, t8#0, and on page $8, volume 1. of the record 

inr Nation \\ United States, Court of 
iatered under the treaty us citizen of 
Mu-hulutubbec'a District, and with his 
od under J:hc treaty as Choetaws, at 
ted States, from Mississippi to the 
t, prior to October 24, 1833, when he 
lent, from Doakesviile, near the Bed 
rn part of the Choctaw Nation, to ap-
sissippt lands to James Clay, of Missis-
of patent therefor (copy A inclosed). 
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Nat Jon, west, in Indian Territory, in 18t>3, 

prove 
ijppi, 
In tb 
in accordance to Choctaw inw, he married a white woman, 
citizen of the United States, of whom the applicants were 
born. He wm living October 19, 1865, and was paid by 
the Choctaw Nation for beeves furnishedj June, 1865. 
(Copy of act of council of October 19, 1865, is inclosed, B.) 
He continued to live in the nation, and was recognized as a 
citizen until M« GICMIUI, aged 76 years, and his estate was 
administered in the Choctaw courts as that of an Indian and 
within their jurisdiction. The applicants, his children, 
were born 111 the Choctaw Nation, were admitted to and 

toctaw schools as Choetaws, and in all re* 
*nd WQT& accorded the privileges of native* 

The applicants were enrolled by Choctaw 
Citizenship in 1892 as Choctaw citizens, 
l is not yet ad vised whether they are borne 

Choctaw rolls. They settled and im-
nds, as the father before had done in Missis* 
IWB, erected homes, and were never ousted 
r regarded as intruders. 

Ml, these applicants*and others applied 
.ion to the Five Civilized Tribes for cnroll-

i June lo, 1806 (89 Stat., 821,339), and 
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ler th 
r I, laim, were denied. Applicants appealed to 

uthem district, Indian Territory, 
imeuv IS, l.sun, reversed the Commission and 
the applicants. From this judgment the nation 
and th< ent was affirmed (reported aa 
v, d \ \tt if* n a u d Choctaw Nation v. Robin -

l \ 8*, H&! fooi note page 469, ease No. 589; Same 
s 8uh ly, under the act of July 

the matter was brought by 
r*&nv* Oitizenaldp 

hich > K)4, denied the npplication— 
therein, and in Wall \\ Choctaw Nation et 

('/toiiaw and Chiekamw Nat ion*t 

d, are inclosed (C, D, E)J' 
<>i the citizenship court Are there* 

i ease. In regard to its judgment 

Utj of this judgment, your atten­
tat the act of June 10, 1896, gave 
en to the Five Civilized Trihea to 
hich were by the act confirmed, 
s as first conferred on the Comrais* 
f, 1807 (30 Stat., 84), and further 

I June 28, 1898 (30 Stat., 495, 508). 
* Department holds that no jurisdiction waa 

i the courts on appeal there* 
11 a % t n g t r ihal re* >ogfi i t i on and borne 

oils but that ittefa persons, notwithstanding* 
the Commission or the courta, are 

•ollment under the act of 1898 and supply 
.inlets their inscription on the tribal rolls wm 

r was without authority of law. Such 
tile of this Department since decision in the 
Adat til, 1908, tfi 
the A*M*tant Attorney 
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That act also provided-— 

"That said Commission is further authorized and directed 
to proceed at once to hear and determine fche^application of 
ul) persons who mayjapply to them for citizenship in any of 
said nation*, urnl after moh bearingjthey ghaJJ determine the 
right of .such applicant to be so admitted and enrolled; 
jfyttvuftd) hoiMver^ That such application shall be made to 
such Commissioners within three months alter the passage 
of thin Act* The .said Commission .shall decide all -such 
applications within ninety days after the same .shall be made. 
That In determining ail such applications said commission 
shall respect all laws of the several nations or tribes, not 
inconsistent with the laws of the United States, and all 
treaties with either of said nations or tribes, and shall give 
due force and effect to the rolls, usages, and customs of 
each of said nations or tribes: And provided, further, That 
the rolls of citizenship of the several tribes as now existing 
arc hereby confirmed, and any person who shall claim to be 
entitled to be added to said rolls as a citizen of either of said 
tribes andj whose" right thereto [has either been denied or 
not acted upon, or any citizen who may within three months 
from and after the passage) of this Act desire such citizen­
ship, may apply to the legally constituted court or committee 
designated by thejseveral tribes for such citizenship, and 
such court or committee shall determine such application 
within thirty days from the~dato thereof. 

"hi the performance of such duties said Commission shall 
have power and authority to administer oaths, to issue proc­
ess for and compel the attendance of witnesses, and to send 
for persons and papers, and all depositions and affidavits 
and other evidence in any form whatsoever heretofore 
ftaken where the witnesses giving said testimony are dead 
•or now residing beyond the limits of said Territory, and to 
*ise every fair and [reasonable means within their reach for 
the purpose of determining [the rights of persons claiming 
such citizenship, or to protect any of said nations from 
fraud or wrong, and the rolls so prepared by them shall be 
hereafter held and considered to be the true and correct 
rolls of persons entitled to the rights of citizenship in said 
several tribes: Provided, That if the tribe, or any person, 
be aggrieved with the decision of the tribal authorities or 
the commission provided for in this Act, it or he may 
appeal from such decision to the United States district 
court; Provided, however, |That the appeal shall be taken 
within sixty days, and [the judgment of the court shall be 
final 

"That the said Commission, after the expiration of six 
months, shall cause a complete roll of citizenship of each of 
said nations to be made up from their records, and add 
thereto the names'of citizens whose right may be conferred 
under this Act, and said rolls shall be, and aro hereby, 
made rolls of citizeushipVf saidiiations or tribes, subject, 
however, to the determination of the United States courts, 
as provided herein. 

"The Commission.is hereby required to tile the lists of 
members aa they finally, approve them with the Commis­
sioner ol Indian A^aivs to remain there for use as the final 
Judgment of the duly constituted authorities," 

Tim net of June 7, 1897 (SO Stat., 89, 84), contained this 
provision: 

11 That said Commission shall continue to exercise all 
authority heretofore conferred on it by law to negotiate 
With the Five Tribes, and any agreement made by it wi*h 
tmy one of said^tribes, when [ratified, shall operate to sus­
pend any provisions of this Act if in conflict therewith as 
to said nation; Provided, That the words 'rolls of citizen­
ship,' as used in"the Act of June tenth, eighteen hundred 
and ninety-six, making appropriations for current and con­
tingent expenses of the Indian Department and fulfilling 
treaty stipulations^witb various Indian tribes for the fiscal 
year ending June thirtieth, eighteen hundred and niuety-
aeven, shall be construed to mean the last authenticated 
rolls of eaclf tribe which have been approved by the council 
of the nation, and the descendants of those appearing orr 
such rolls, and such additional names and their deneendants 
as have been sabnequently added, either by the council of 
such nation, the r'uly authorized courts thereof, or the Com­
mission under the act of June tenth, eighteen hundred and 
ninety six, And all other names appearing upon such rolls ' 
ahall be open to investigation by such Commission for a 
period of til monthajifter (he passage of this Act. And' 
any name appearing on such rolls and not confirmed by the 
Act of June tenth, eighteen hundred and ninety-six, as 
herein construed, may be stricken therefrom by such Com-

iion where the party affected shall have ten days'pre-
vion hat said Commission will investigate and deter­
mine (!u right of such party to remain upon such roll as a 
ritu.-n oi inch nation: Provided, also, That any one whose 
nana1 shall be stricken from the roll by such Commission 

i hare the right of appeal, as provided in the Act of 
June tenth, eighteen hundred and ninety six," 

The a. t of Jum> 28, 1898 (30 Stat,, 40«, 503-8), provided: 
In making rolls of citizenship of the sev­

eral f required by law, the Commission to the Five 
Civil ; homed and directed to take the roll 
n| 1 | > n bond red and eighty (not 

• sly roll Intended to b 
of ('ongress, and to enroll 

rsons now 1 and on said roll, 
iota hom since the date of Raid roll to per-

pho are fom ! all per^ous who 
have been till .trihal authorities who have here* 
tofoi aient in ti I okee Nation 

a sou of their Cherokee blood, have 
lawful!'- eosbip by the tribal authori-

i their parent* wen* SO 
ad mi V shall I tte the right of all other 
persons whoae names are found on any other roll and omit 
a |l thereon by fraud or witb-
0Hl atlthoril J Only such as may have lawful 

tich rolls 
de, with IttCh intermarried white pel may 

•eu-Jiip under Cherokee but ». 
* 
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"Said Commission b authorized and directed to make 
correct rolls of the citizens by blood of all the other tribes, 
eliminating from the tribal rolls such names as may have 
been placed thereon by fraud or without authority of law, 

'enrolling such only as may have lawful right thereto, and 
their descendants horn since such rolls were made, with 
such intermarried white persons as may be entitled to Choc-
law and CMeJcaaaw citizenship under the treaties and the 
law** of said tribes. 

# iV # ® # 

"The rolls so made, when approved by the Secretary of 
the Interior, shall bo final, and the persons whose names are 
found thereon, with their descendants thereafter born to 
them, with such persons as may intermarry according to 
tribal laws, shall alone constitute the several tribes which 
they represent 

The act of May 81, 1900 (HI Stat., 221, 080), provided: 
That said Commission shall continue to exercise ail 

authority heretofore conferred upon it by law. But it shall 
not receive, consider, or make any record of any application 
vt any person for enrollment as a member of any tribe in 
Indian Territory who lias not been a recognized citizen 
thereof, and duly and lawfully enrolled or admitted as such, 
"and its refusal of such application shall be final when ap­
proved by the Secretary of the Interior." 

The act of Marcl) 8, 1901 (:t| Stat., VOW, 1077), contained 
thu> piovi'-iion. -^mmm^ni»^»mmKam^^^^ 

aTfie rolls made hy the Commission to the Five Civilized 
Tribes, when approved by the Secretary of the Interior, 
shall be final, and the persons whose names are found there­
on shall alone constitute the several tribes which they rep­
resent; and the Secretary of the Interior is authorized and 
directed to fix a time by agreement with said tribes or 
^either of them for cloying said rolls, but upon failure or re­
fusal of said tribes or any of them to agree thereto, then the 
Secretary of the Interior shall fix a time for closing said 
rolls, after which no name shall be added thereto." .^^——-" 

The act'of J u l y 1 , f§02 (353 Stat. 641), ratified an agree­
ment made by the Commission tog, the Five Civilized Tribes 
with the Commission representing the Choctaw and Chick­
asaw tribes. This agreement was subsequently ratified by 
those two nations as required therein* In regard to rolls 
-of citizenship it provided: 

44 27. The rolls of the Choctaw and Chickasaw citizens and 
Choctaw and Chickasaw freedmen shall be made by the 
Commission to the Five Civilised Tribes, in strict compli­
ance with the act of Congress approved June 28, 1608 (30 
Stats., 495), and the act of Congress approved May 31, 
1900 (81 Stats., 221), except as herein otherwise provided: 
Jtyovided) That no person claiming right to enrollment and 
allotment and distribution of tribal property, by virtue of 
a judgment of the United States court in the Indian Terri­
tory under the act of June 10, 1886 (29 Stats., 321), and 
which right is contested by legal proceedings instituted 
under the provisions of this agreement, shall be enrolled or 
receive allotment of lands or distribution of tribal property 
until his right thereto has been finally determined. 

"28* The names of all persons living on the date of the 
final ratification of this agreement entitled to be enrolled as 
provided in section %% hereof shall be placed upon the rolls 
made by said Commission; and no child bom thereafter to 
a citizen or freedrnan and no person intermarried there­
after to a citizen" shall be entitled to enrollment or to parti­
cipate in^the distribution of the tribal property of the 
Choctaws and Chickasaw*. 

M 29. No person whose name appears upon the rolls made 
by the Commission to the Five Civilized Tribes as a citizen 
or freedrnan of any other tribe shall be enrolled as a citizen 
or freedrnan of the Choctaw^or Chickasaw nations. 

"30. For the purpose of expediting the enrollment of the 
Choctaw'and Chickasaw citizens and Choctaw and Chickasaw 
freedmen, the said Commission shall, from time to time, and 
as early as [practicable, forward to the Secretary of the 
Interior lists upon whictf shall be placed the names of those 
persons found by the Commission to be entitled to enroll' 
ment. The lists thus prepared, when approved by the Sec­
retary of the Interior, shall constitute a part and parcel of 
the final rolls of citizens of the Choctaw and Chickasaw 
tribes and of Choctaw and Chickasaw freedmen, upon which 
allotment of land and distribution of other tribal property 
shall \w made as herein provided. Lists shall be made up 
and forwarded when contests of whatever character shall 
have been determined, and when there shall have^been sub-3 

mitted^to and approved by the Secretary of the Interior 
lists embracingjutmes of all those lawfully entitled to en­
rollment, the rolls shall be deemed complete. The rolls so 
prepared shall be made in qutntuplicate, one to be deposited 
with the Secretary of the Interior, one with the Commis­
sioner of Indian Affairs, one with the principal chief of the 
Choctaw Nation, one with the governor of the Chickasaw 
Nation, and one Io remain with the Commission to the Five 
Civilized Tribe* 

**B1, It being claimed and insisted by the Choctaw and 
Chickasaw nation* that the United States courts in the 
Indian Territory) acting under (he Act of Congress ap­
proved June 10, 1890, have admitted persona to citizenship 
or toenrolhn nt aaaucb citizens in the Choctaw and Chicka­
saw nations, lively, without notice of the proceed* 
ings in such courts being given to each of said national and 
It hn I nations*that, in Buoh proceedings, 
notice to each ol said »»at f< spendable, and it being 
claimed and Inaidted the proceeding in* 
the United State court In the Indian Territory, under tier 
said A c t of June It) I have hee.n c-ontined to a 

review of the action of the Commission to the Five Civilized 
Tribea, upon the papers and evidence submitted to such 

and ihould not have* \ de novo 
of the question of citizenship; and it being desirable to 
finally determine queatioha, the two nation*, jointly, 

' or either of t acting separately and making the 
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î son BO situated \%\ 
v defendant r 
d suit shall be 
u" the defendant nation, if either nation be 

made a party defendant as aforesaid, and upon each of .said 
ten representative defendants, and «ball also be published 
for a period of four wceka in at least two weekly news-
papers having general circulation in the Choctaw and 
Chickasaw nations. Such notice shall mi forth the nature 
and prayer' of the bill, with the time • for answering the 
same, which shall not he less than thirty days after the last 
publication. Said suit shall be determined at the earliest 
practicable time, shall be confined to a Una] determination 
of the questions of law here named, and shall be without 
prejudice to the determination of any charge or claim that 
the admission of such persons to citizenship or enrollment 
by said United States courts in the Indian Territory was 
wrongful^ obtained as provided in the- next section. In 
the event said citizenship judgments or decisions are an-
uulled or vacated In the test suit hereinbefore authorized, 
because of either or both of the irregularities claimed and 
Insisted upon by said nations as aforesaid, then the hies* 
papers and proceedings In any citizenship case in which the 
judgment or derision is so annulled or vacated, shall, upon 
written application therefor, made within ninety days there­
after by any party thereto, who is thus deprived of a 
favorable judgment upon his claimed citizenship, be trans* 
ferred and certified to said citizenship court by the court 
having custody ami control of such files, papers and pro­
ceedings, and, upon the filing in such citizenship court of 

papers and proceedings in any such citizenship 
mpanied by due proof that notice in writing of 
er and certification thereof has been given to the 
utive officer of each of said nations, said citizen-
shall be docketed in said citizenship court, and 

such further proceedings shall be had therein in that court 
as ought to have been had in the court to which the same 
was taken on appeal from the Commission to the Five 
Civilized Tribes, and as if no judgment or decision had 
been rendered therein. 

4iB2* Said citizenship court shall also have appellate juris­
diction over all judgments of the courts in Indian Territory 
rendered under said Act of Congress of June tenth, eighteen 
hundred and ninety-six, admitting persons to citizenship or 
to enrollment as citizens in either of said nations. The right 
o j appeal may be exercised by the said nations jointly ov by 
•either of them acting separately at any time within six 

unent is finally ratified, Intheexer-
uiisdiction said citizenship court shall 

w, and r ev i se all such judg-
H to Andings of fact and conclusion** of law, 

i in ltd |u4gmen t a ubs tantial jus tic© w til 
Iwerved, pemit%it,her party to any such appeal 

i such further evidence as may be neces-
3 said court to determine the very rigHt of the 

And said court shall have power to make all 
and regulations prescribing the manner of tak-

Qg said appeals and of taking additional 
In, Such citizenship court shall also 'have likfc 
diction and authority over judgments rendered 

by such courts under the Mid act denying claims to citizen­
ship or to enrollment as citizens in either of said nations* 
Such appeals shall be taken within the time hereinbefore 
specified and shall be taken, conducted and disposed of in 
the same manner m appeals by the said nations, save that 
notice of appeals by citizenship claimants shall be served 
upon the chief executive officer of both nations; l\ovided% 

That paragraph* thirty-one, thirty-two and thirty-three 
hereof shall go into effect immediately after the passage of 
Ukifl Act I • t'eas. 

**83. A co. ted to be known m t4*e Choc­
taw and Chickasaw oil ip court, the existence of which 
•flbal! tte upon the final determination of the suits and 
proceedings rmm last two preceding sections, but ib 
no fl er than t t day of December, nine­
teen ! and three. Said court shall have all authority 
and power necessary to tho hearing and determination of 
the suits and proceedings so committed to its jurisdiction, 
including the authority to issue and enforce all requisite 
write, process and orders, and to prescribe rules and regu­
lation* for the tr isiness. It shall also have 
all the | United States in 
compelling the produ 1 doenme 
the attendance of witnesses, aud In mg contt • 
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f I mi !i ifei, i f not w li b d ra w u, an d, u-'e i»i uus t praa urn e, w ith a 
knowledge ill the fuel that tia* (\>miubision, under the act of 
June UK IMH*, had atOfciied jurisdiction in the ease of per­
sons who**o name A appeared upon some of the rolls of the 
trihe.fi., Its action scents to show that i 'nn^ress ilid not in­
tend to confirm any roll of the Choctaw undCbfc kaaaw ft il 
b'i 111 h OWisi a I n i ity1 a1, w h e n, w i t It a k i i <> w It.a I - e o f a 1 i that 
had created the Citixen^ho,' : n. ?;o • 
4of)0| in my opinion, with the evident purpo^u of givin 

.H cUhettship cas< ^ ivhah hud been decided 
•by the Untied States courts for the. Indian Territory on 
appeal froni the judgment of the Comuusaioi*, A*neither 
Congress nor till KtattotH made an] di (Miction in the act 
and agreetueat referred to m to the eiise.̂  of persons whose 
name* were on a tribal roll which wight ha\e been con* 
firmed by the act of dune 10, W n \ if Congress had not 
decided otherwise, 1 do not think any other authority can 
make thi action. Indeed, HH I have suggested, the 
applicants themselves having voluntarily submitted to the 
jurisdiehon of tk miaaton, mi^hl be fairly held CS~ 
topped to now deny it. 

1 understand that it }-• not. eemlended, nor do I think It 

ll I he UUtl 

aintained, that any authority to 
nut wan intended 

m by Congrc the 
IM approval (nee par 

ttlUnl h V t h d u h t , 
k that- thv pi • En the act tti 

to enroll 
reopen oi 

. nut In)i • 
4 that rig simply to limit the 

>nfy previously oonfi 1 might bo 
ed, To hold thus would he lo iieat tin.:* later act as a 

eal of so much of the. formei " a^ expressly' dee.lared the 
judgment* of the Citiaenabip court to ba final, which seems 
to me untenable, 

't'Uhi dlsposaa of the cases of Myrtle Randolph and her 
brother, W". J. Thompson. Whatever their intrinsic merits, 
these ctafana have been finally decided adversely to the 
claimant*! by tlm judgment of the citizenship court. 

9» The second ease is that of Cyrus II, Kingsbury and 
Lucy Ei Littlepage, in regard to whom you say: 

" C y n n 11* Kingsbury and Lucy E. Littlepage are chil­
dren of John Parker*Kingsbury and wife, Hannah Mariah, 
white, aihliafed by act of the Choctaw council of November 
15, 1854, which enacted: 

44 * That all rights, privileges, and immunities of Choctaw 
tdtbens are hereby granted unto John Parker-Kingsbury 
and to Ml wife, Hannah Mariah, and they shall enjoy all the 
benefit! to which the citizens of this nation may hereafter 
be entitled, except in the participation of any sum of money 

deb nuvj etov he due the nation under treaty stipulations 
beret 

11II ere born in the Choctaw Nation and 
have always resided there as Ite recognized citizens. Both 
arc on tl | Cboctau roll, Atoka County, 
NOH- 81fl plied to theCom-

ei of June 
.as tal j rus 

II Lucy 
oct&w citixena by 

• 
approved by ilia 

f W f l ^ ^ M P < ! lf,eenor» °°u} 

and exec- the Choctaw Nation, 
I tribal lands as a 
; y of t\io Interior 

red. No 
against 

*;.M .. --n o-

©bjc 
or ap| 

o 
and 

of July L, 1002, pro-
rolls of | m „ 

ilized Tribes 
npfmnee with tli gtya a m j 
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be 
We 
flu 
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>s the 
1880 
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fbis act recognizes the authority of the Commission to 
receive, consider, and record the application of a recognized 
citizen of any of the tribes referred to who has been duly 
and lawfully enrolled or admitted as Rueh, its refusal of the 
application of any person not so qualified being made final 
when approved by the Beeret&ry of the interior. 

Th08e applicants appear to possess all of these qualifica­
tions, • Yum* tetter states that they wm« born and have 
always resided in the Choctaw Nation HH its recognized citi-
sens; that their names appear upon yaiious tribal rolls, and 
tha 1t h^y w e re ad mitted by the Oonmua ••• ion its i 80J I as oiti« 
ssen.1*, no appeal front the decision of the Commission being 
taken by the nation* That they were duly and lawfully 
enrolled by the tribal authorities would seem to result from 
the fact thai both of their parents had been adopted into 
the tribe, and the Hut ore to eonteat the action of the Com­
mission in admitting them would indicate that their citizen-
ship rights were regarded as indisputable, 

You §ay thai you would not have doubt that these appli­
cant*, born to the allegiance of the Choctaw Nation, are 
entitled to be enrolled, hut for the report of my predecessor 
to the President of February 24, 1906, in the case of per* 
MMJK without Indian blood, and the order to you of Feb­
ruary ST, 1906, that u i u Hie President's judgment, without 
reference to the act of Congress, it is perfectly clear equity 
demands that the son of white pareuts, who ban no Indian 
blood in bis reins, oven though one ot these parents ban 
been adopted into the tribe, should not be treated as an 
Indian/1 

The report of Mr- Moody and the Order of the President 
thereon bad re fere me to the rune of children of white 
persons, one of whom had previously acquired Indian citizen­
ship by virtue of bin marriage into the Choctaw tribe, but 
had afterwards, upon the death of his Indian spouse, mar­
ried a white person, Mr. Moody was of opinion that the 
right of citizenship Required by an intermarried white was 
a personal right and could not be conferred upon children 
by such subsequent marriage, which is also the view taken 
by the citizenship court, 

I see no reason to question the soundness of that conclu­
sion, assuming that the matter is still open for considera­
tion. It la ex press \y provided by the Choctaw act of 
November 9, 1875, providing for the intermarriage of 
wliiten with Choctaw*, that a white person intermarrying 
Into the tribe in pursuance of that act should forfeit his 
rights of citizenship acquired thereunder, if upon the death 
of bin Indian spouse he married Ma white man or woman, 
or person, as the ease may be, having no rights of Choctaw 
citizenship by blood.11 

I am aware that it has been held by one of the United 
States courts in the Indian Territory that this law is in­
consistent with the treaty of April 28, 1866, but, with great 
respect for the said court, I do not so consider it. That 
treaty provides; 

uAirr. 88< Every white person who, having married a 
Choctaw or Chickasaw, resides in the said Choctaw or 
Chickasaw Nation, or who has been adopted by the legisla­
tive authorities, is to be deemed a member of said nation, 
and shall be subject to the laws of the Choctaw and Chicka­
saw nations according to his domicile, and to prosecution 
and trial before their tribunals, and to punishment accord­
ing to their laws In all respects as though be was a nativ$ 

This article merely recognizes a pre-existing custom of 
the Choctaw and Chickasaw nations as to the intermarriage 
and adoption of white persons, and can not fairly be said to 
have been intended to prevent them from deeitizenizing an 
intermarried person for good cause; and what better cause 
4$©uJd there to than that the tie which bound him to the 
tribe, and because of which alone citizenship was granted, 
was broken? 

An act of the Choctaw Nation, approved October 80,1896, 
providing for the enrollment of Choctaw citizens, provided 
that u4l*e Commission shall enroll as citizens all who come 
under any one of the following heads, and all such persons 
are hereby declared citizens of the Choctow Nation:" 

* 
MV, All Wl 

blood in 
pt 1 
1876 regulatin 
from 
Mood Mince mii 

i 

••VIII, All 
blood legally 

nixed eiti 
Nation/' 

Thai ftd ft 

coming under 

i :: • • •••! • ! 

* * 
tte men who hav* 
conform^ 

ating intermarrii 
g intermarriage, 
* i>natried any <*ti 

* * 

white women wl 
and have not IK 
any other than 
and resident of 

a • 

irthcr pro 
ubited from enrc 
the following he 

i married Choctaw women by 
ic laws of the Choctaw Nation 
ige, or the Chickasaw law of 
and have not been divorced 

ter than a Choctaw wo man by 

* * 

to have married Choctaws by 
ken divorced from them nor 
d Choctaw by bloody a recog-
the„ Choctaw or Chickasaw 

* * 

that u t h e commissions aro 
dltng as citizens any persons 

!aff6 where neither the 
WH by Mood, though <<tne or 

intermar-

1 hey ban time 
not a 

er of rhoctaw 

uvncil 
blood, 

ing a whit* 
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It }« clear ttmti ut least since 1875, (he Choctaw Nation 
!nevertiltended tUnt n white person intermarrying into tin* 
tribe should have power to confer citizenship upon hii 
•children by ft subsequent marriage to other than a citisjen 
by Wood, Ilia informal opinion of Attorney-General 
Moody unquestionably had reference to cases af this 
character, 

The case of the preaenl applicants is quite different from 
that \\\4 rvicrvi-il to, Here both parents were adopted into 
the tribe. It must have been contemplated that they might 
have children; and If so, what wan to be their eitisseusbip If 
noi timi of their parental 

fhe facts in the present ctae answer thin inquiry. Your 
tetter states that these applicants have always been recog* 
niaed as vitfamn of the Choctaw Nation; that their names 
appear on the tribal census roil of 1885, as well m upon the 
Tolls prepared in pursuance of the (•hoOtftW set of October 
$0, i 89fi. 11 seems clear, therefo re , i p 111 a pecti ve of 111e action 
•of the Commission in admitting them as citizens in pursu­
ance ot the authority granted to it l»\ the act of June 10, 
L996, ijnii da> are clearly entitled to b«* enrolled for allot* 
local porposi 

ft; THIS CAS$ OF hOvtA (on ntrjvtr) W18ST, KT AC. 

It appears from the papers in this ease that Loula West 
applied to the Commission to the Five Civilized Tribes, 
pursuant to the ae( of June 10, L898, for admission to 
citizenship in the Choctaw Nation and was admitted as a 
citizen by blood; that the Choctaw Nation appealed to the 
United States Court for the Central District of the Indian 
Territory, whieh affirmed the judgment of the Commission; 
that this judgment was annulled and vacated by the judg­
ment of the Citizenship court in the test ease provided 
for by the tut of July I, 1802(82 Stat,, 641*047), and there* 
upon she removed her ansa to that court, whieh denied her 
application. 

This case is similar to that of Myrtie Randolph and Iter 
brother, \V. J, Thompson, children of Giles Thompson, 
above referred to, in that u involves the question of the 
finality of the judgment of the Citizenship court, it being 
contended that the Commission in the first instance and the 
Citizenship court ultimately on appeal had no jurisdiction 
of the ease because at the time of her application to the 
Commission her name was upon a tribal roll. 

For the reasons heretofore stated, I think this contention 
Is not well founded, and that the Citizenship court had 
jurisdiction of such eases, and its judgments therein were 
thi-al, 

4, THE CASE Of WJUJAM C. THOMPSON ET AL. 

SCOrcl shows that Thompson applied to 
a» five Civilised Tribes* pursuant to 

e LO, for the enrollment of himself, his 
4.P n, Mill the i iception of a dan gliter, Mary 
who made a separate application for herself, 
a white nmo The Oom-

application, and also that of his 
o appeal was taken from these judgments, and 

m behalf of the nation, that under the act 
a final and conclusive against the 

part tei to be a a. rolled. 
however, rely upon the fact that their 

names appear upon the tribal roll prepared in pursuance of 
the ((hoctan acts of September 18 and October 30, 1896, 

In my judgment, the action of i t e Commission, under the 
act of June 10, 18W, not having been appealed from, was 
final and conclusive against the right of these parties to bo 
admitted to citizenship, and the Choctaw Nation, even if it 
attempted to do so, had no right thereafter to admit them. 
It will be observed that the act of June lo, 1896, provided 
that appli to the Commission within 
three mouth and that. the. < Vmv 
tu] u h appli within ninety 

the rolls of citizenship of 
fin overalti were confirmed, and cl any 

ion who hall claim to be entitled to I to said 
and whose right 

thereto has either to bed upon, or any 
•••'...en who may within t <r the passage of 

this act desire apply to the legally 
ttituted courl or 1 by the several 

tribes tor w*< mH or committee shall 
detenu'e from the data 
thereof;'' ami that "if the tribe or anj person be aggrieved 
With tie 
pj i ; A\ from such 
deci the United net Court: / k&Wh 

That theapp iin& 
t:, • . '. :• - Jiaai/ 

In this caste »A 
the Commission 
the act of June : 
wife, and chlldr< 
i\L MoNee a, wl 
hm husband, a 

daughter. No : 
i$ is contended, 
of June 10, I "-M 
right of these p* 

The GW 

to b nade 
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I 
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Mt her 
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i-^ioti 



49 MP 
mm* 

W h 

Vpitt 

an a'] 
elain 

01 

Nuln 

look 

pm 
enrol 
in p 
June 

'l-

1 a. 

to 

ted 
I I'SI 

to i. 

ftj to t 

E l S 1 , 

side h 

ami ( 

wltho 
t a n < e 

t898, 

: 
: 

nt ft-Uf 
Pf fh 
be a}] 

here, toe claim 
itted and cnroih 
I v, under the a< 

it. is i.fi 

an 

d applied to the 
I his application 

hompson 
oi the denial of his appli-
a< is no( a valid excuse, 
jurisdiction in the Choctaw 
iship who had been denied 
i. the nation never under-
i or enrollment of those 

were 
j o i i l < L 

:led 
90, 
f a 

pact of the case; tb 
\ of law and their name* 

andatc in the act of (ton 
tted from the tribal rolls. 

The Choctaw Nation does not appear to havep 
under the authority oi theactof (-ongressof June J 
authorizing the establishment i>\ the several tril 
court or committee for the purpose of passing upon appli­
cations for Bitbsenshlp as provided therein. It was out until 

ptember If, L896, ten days after the expiration of the 
period in which applications for citizenship were to be 
aubmitted to the "legally constituted court or committee" 
of the tribes under the act of June to, 1896, that the 
'Choctaw council passed the act above referred to, That 
act provided for the appointment of census commissioners 
In each county* with authority u t o enrol] all recognized 
citizens of the (Shoctaw Nation by blood, intermarriage, and 
adoption who are recognized as citizens of the Choctaw 
Nation under the treaties, constitution, and law of the said 
nation," 11 fnrl her prov ided that ** the roils when completed 
by said commissioners sb&U be certified to by said commis­
sioners and delivered to the principal chief of the Choctaw 
Nation on or before the twentieth day of October, 1890, to 
be revised and approved by the next general council of the 
Choctaw Nation*" 

It Is manifest that this act conferred no power upon such 
commissioners to admit any person to citizenship, but only 
to enroll "recognized citizens," Yet in virtue thereof one 
p | the county committees assumed to pass upon a petition 
prepared by Thompson's attorney, under date of August 1, 
1896, and addressed to the general council of the Choctaw 
Nation, "at its regular session October 1896," praying that 
HaJ] rights, privileges, and immunities of the Choctaw 
Nation" be granted to himself, his wife, family, and certain 
Other relatives, "and they he enrolled with the legal citizen­
ship of said nation," 

th i s petition does not appear evei? to have been presented 
to the Choctaw council or referred by any competent au­
thority to the committee which assumed to pass upon it, 
Upon its back is the following indorsement: 

u Will fan C< Thompson, together with the names appear­
ing pn the face of the within application, lineal descendants 

are hereby recognized and admitted to 
of the Choctaw Nation or tribe of Indians 
on si it n ted C1 an't aw c< 11 taps com mission duly 
own, ind. T., this the 8th day of October, 
testimony of Henry Perkins, Mrs. Lavinia 

enrolled C hoe taw Indians by blood. 
tes, patties not being present, were passed 
>l fluent. 

"A. G. FOLSOM, 
try of Census Cmnmitt 

of 
tin 

by 
ass 
i 81 
Fr 
Th 
fo 

Mat 
1 ! i. | 

the 
em 1 
HI, | 

mkl 
e V-:, I 
1 fui 

pon 
in, i 
th in 

bhei 

eac 
Us k 

Cltia 
the 
the 
also 

w&s 
< \ 1 < 

>n Octo l 

!'•*•'• 
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- chief & 
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it to exercise an authority not 

96, the ChootolW couneil, at its regular 
an sol creating t^vn* commissions, one from 
ie member of each of which to be designated 

nety" ifcto make a complete roll of the 
( lea taw Nation," By that act it was made 
commissions " to examine the rolls made by 
I under the act of September 18, 1896, and 
from said rolls of September 18, 1896, the 

names of all persons whom they shall adjudge not to be 
citizens." It was further provided: 

u The Commission shall enroll as citizens all who come 
under any of the following beads, and ail such persons are 
hereby declared citizens of the Choctaw Nation: 

M.J, AIM fcocbiWfc! by blood born and raised in the Choc­
taw Natl 

* by blood who have been admitted to 
no nil council and now residents of the 

M XI* An 
citizenship 
nation." 
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d Monday in December, 
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icceeding ten days after 
ners were authorized to 
vho for any good cause 
•t commissions." I t was 
completed and signed by 
•>no ed by the principal 

1 roll of citizens of 

ory hoard, but that 
I.-ir. The act just 

ollmeut of Ghoetews hy 
iu tin* ('hocta^ Na 

dp by the gen* *01 
ier of these qualified 
iUian. C. Thompson was 

em*. It is further 
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Mr, lhi\ did not pass upon the facta of thisease. Subse* 
I Attornoy-CJenerai I"**)- the Interior 
onsideration of the record, held that 
&l therefrom that the aet in question 

a record in this case clearly shows 
fljunl B, ('olaman in pro* 
itting him to citizenship* 
flie * 'hoctaw Nation about 
m to (he citizenship com* 
gjjmisdion as a citizen by 
id A itnesses be brought 
ther was p (Ihoctaw boy 

ii, the -UM, of a J? iiti Coleman and C h a p -
boctaw, who bad lived In Mississippi 

• the ;HI;: rat Ion In 1880, The boy 
i, bad bepn sent to Kentucky to school 
i hi ard oj Una. 
iced on behalf of the nation before the 
Five < d Tribes shows that the 

8i Coleman, a .son of a Francis 
! in Orange CJouaty, Va.% 

w. M timony wan given in the 
i by M>^. Harriet Henry, a. sister of 
md It. L. Colenian, a nephew, residing 
be Identity of Francis 8. Coleman with 

from the fad testified to 
eli a • r:-, just referred 

betb Bedford, the daughter of 
p, and th< fce \iImony of alJ parties 

nan wenl to i tonton, Tex., and died 
i\ advi ed as to the intention of tJio 

; 1111 111 t;ike thls teat i rnony, no 
demai. or hi attorney to die cross in-

rebut It, but they confined them-
to have the testimony stricken from 

\ng been taken in accordance with law. 
Commission to take the testimony in 

clear, under the act of Juno 28, 1898 (30 Stat . , 
Invh provides; 
a nil Ion hi 11 ma ke such rolls descriptive of the 
&on, 80 that they may be (hereby identified, and 
ed to i;ih i it census of eaeli of said tribes, or to 

"fjueiif i y. 
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le 

Ot In 
if th 

It fi auth 
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This te itimouj 
t ion of said U. 1 
Bixby, in which 
the applicant, Bi 
A mot ion. was Ij' 
the record, bet *i 
but ij was ô  a rm 
the authority of I 
aa th paed i 
ttoeof t heapp lk 
thev abu i d thei 

ins by the in deemed necessary to enable 
II ,j 

as further enforced by another deposi-
an, taken by Commissioner Tama 

tr« Coleman stated further that he knew 
aid B, Coleman; that he was his cousin. 

nade to strike this testimony from 
taken without notice to the applicant, 

I b\ (in (Jommission, who held that under 
a) H s act I bey could take such measures 

to satisfy themselves as to the jus-
!'-. flu mi, I do not think it is shown that 

Q in this matter, 
plication of Richard B. Coleman to 

blood of the nation, upon tho 
tad, v I over hy the eitizenship 

ken up again in 1888, 
by tbe oommittee or the 
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This ease pn ents the question of your authority to en­
roll the child 1 oi Chpctyt^ freedmen who were minora 
living March The decision of this question turns 
Upon the !..• ;...i^ n to section *2 of the act of 
ApFtl hit.. t;ro, M.s amended by the act 
pf Jnn.< 12), 

1-ht m referred to orlgfnellj provided: 
*'* 0160*• ili That for ninety dAys q.fter approval hereof 

application hail be received for enrollment of children 
who were minors living March fourth, nineteen hundred 
and 8?3fj who 0 pai <• been enrolled as members of 
the Choehm rhi.'Kri ,av, Cherokee, or Creek tribes, or 
have applications for enrollment pending at the approval 
hereof, and for the purpose of enrollment under this sec­
tion illegitimate children shall take the status of the mother, 
wad allotn tall be made to children so enrolled. If 
any citizen of the Cherokee tribe shall fail to receive the 
full quantity of laud to which he is entitled as an allotment, 
he ihall I ul of anj of the Funds of such tribe a sum 
equal i 0 I 1 of the amount of land 
thu ions of section tune of the Creek 
agreemet fed March, first, nineteen 
hundred and if funds of the Creek 
tribe for equ ire hereby restored and 

itionof rone months from tho 
an allotment of land in tho 

, Greek, or Seminole tribes, 
months from the passage of 

ofore made, no contest shall 
at; Provided, That tho 

ihi Act shall be fully com-
h day of March, nineteen 
cretary of the Interior shall 
t he e 11 ro tin lent of any per-

urthery That, nothing* herein 
cutter permit any person to 
it in any tribe where the date 

been (faced by agreement between 
said tribe and the United States: Provided, That nothing 
herein shall applj to the intermarried whites in the Cherokee 
Nation, whose cases are now pending in the Supreme Court 
of the. United I 

The amendatory act provided (34 Stat., 341-2); 
u Chat section two of the Act entitled "An Act to pro­

vide for the. final disposition of the affairs of the Five 
Civilized Tribes in the Indian Territory, and for other pur­
poses,'1 approved April twenty-sixth, nineteen hundred and 

be, and the one is hereby, amended by striking out 
thereof the words " /V voided further f That nothing herein 
shall be construed so as to hereafter permit any person to 
file an application for enrollment in any tribe where the date 
for Sting ation ha been lived by agreement between 
->^>\ tribe and the United States: Provided fu,Hhe/r% That 
nothing herein hall apply to the Intermarried whites in 
the Cherokee Nation whose cases are now pending in tho 
Sujc ii oi the United States.'1 And insert in said 
Act Si the following: Provided 
/<<>••' hat! be construed so as 

an application for 
i h i i i i . l i , s-juld 

fcrlln of Indians by blood. 
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• I i. it, 

. \ •':..; i 

I to as urn 
bem • 
• ; • i: • 

I to the I 
freedmen 
pproved b 
forth the 
Choctaw 

tlC i ' n i h - i 

d free 
lance 

, of ciii ens of said nations, 
I public d< unain claimed 

>na respectively! and also to 
:i foresaid, and 

!» of (ho Innda ol said nations 
n tiud Chii . to be ee« 
n [•••: until which said freed* 
b [and fis thoi nutv cult ivato 
mid familic ; and 
Ion adopted ti ion in the 
aiiecl Government in 
bo be citizen of the ChootftW 
\ i ini principal chief Novein* 
stal u - of said freedmen and 
Nation to prevail upon the 
plan for adopting -said freed-
Si a i ee Government <»f their 

dmen as citizens of the Choc-
the tin t'<l and fourth art idea 

at Ihe d&tc [ Kort Smith, September 13, 
I860, and tin idanl • formerly held in slavery among 
Iftid to^tions, all the s, and immunities, in* 
eluding the 
Bleep! i : tl 
by or belonghij 
glm to su< b pe 
their decern 
o n > h e HRItti 
led,ii on tfr 
men shall be i nt 
for the support 

form of R mom 
re^ju d to adopt i 

IS at EOl|. 

bor :y I Shij, ••••> l! 

the imbilitj of 
Chickasa « 

Willi ngn< • i to a< 
taw Nation li 
of the treat; and 

u V* ted and approved Novem­
ber ;">, i lhi' principal chief to submit the 
aforesaid propo itioi I noctaw Nation to adopt their 
freed men to the On i overnment; ami 

**Wln ed and approved Novem­
ber 0, 1880, bo provi ration of freedmen in 
the Ch< it ion, authorizing the principal chief to 
appoint. ihr< i it ol person i in each district, citizens of 
Ha? nation, u-Jiost.! dm to register all freedmen 

I to ffl said third article of t\i<> treaty of 1866 who 
d« in: lo be< of the nation in accordance with 

;M! upon proper notification that the Govern­
ment of the United States had acted favorably upon the 
proposition to adopt the freedmen as citizens, to isssue his 
proclamation notifying all such freedmen as desire to become 
fcltifc «. Of & f̂eition to appear before said com­
missioner for identification and registration; and 

N Whereas m tin) Indian appropriation act of Congress 
May L7j 1882, it Is provided that either of said tribes may 
adopt and provide; for the freedmen in said tribe in accord­
ance with said third article; Now, therefore, 

* Si f>ij the general council of the Choctaw 
.Nation, Thai of African descent resident in the 
Choctaw Nation at the date of the treaty of Forth Smith, 
September i: tnd their descendants, formerly held in 
slave! v 11 v the Ch or Chiekasaws, are hereby declared 
to bo entitled to and invested with all the rights, privileges, 
and immunitt including all the right of suffrage, of citi­
zens of the t jioetaw Nation, except in the annuities, 
moneys and the public domain of the nation. 

# s # * # 

*(8BQ« 3. B ted) That all said persons are 
tby declared to be entitled to forty acres each of the 

bind ion, to be selected and held by them under 
the 111 e son i 11 cii -1 ns as the Choctaw s.'! 

* * * * * 
It act was I by the Secretary of 

i an a substantial 
of I860, and the 

mon upon a com-
0 the nation, 

| II, therefore, that the Assistant Attorney-
neral for I was right in hia con-

hoctaw freedmen 
iivn titled to be enrolled. 

] s iaes submitted, The papers 
the 

dly, 
CHARLES J, BONAPABT*, 

Attorney (/< 
I OH. 




