ON MOTION ¥OR REVIEW,
J.R.¥,
I.T.D.
3687-1908,
Noverbher 11,1905,
The Becratary of the Interior,.

Bir:

I received hy reference o April 22,1908,"%or consideration,”
the motion by counsel for the Choctaw and Chigkasaw Nations for re-
consideration of my oninion of Tehruary 21,1905, in case of Joe and
Dillard Perry (I. T, D, 12092-1904), for enrollment as sitizens by »
blood of the Chieckasaw ¥atiin. T™e motion is huaged ona general
assignment of arror, that " the findingas of fact and conclusions
of law reached are erroneous,” Coungel uvon request has been oral-
ly heard, and the general assigmment iz in oral apgument limited
and defined to he that the application wag made too late and is
barred hy section 34 of the act of July 1,1902 (32 Stat.,541,5649),
and by the act of May 31,1900,(Stat., 22,236).

For all vurnnges of the case sas now nregented it 1s conceded
that the applicants are the children of Bliza Perry, who was one=
7§ya}tar Indian, one-quarter white, and one-hslf negro; or in
/ adother cart of the avidence one-half white and one-half negro, a
: Chickaaaw frandman, Their futher was Charley Perry, a recog-
nized Chickasaw cltizen hy »lood, hut the regord does not ghow
whether hig Chickasaw hlood was wmixed. Assuming it to he so ,
the children were flve-eighths Chickasaw, one-eighth white, and one
quarter negro, or one-half Chickasaw, ome-quarter white,and one-
eighth negro, Fliza and Charlie eohahited as hushand and wifs,
and Tos was horn to them March 20,1892. After his hirth, inl892,
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his parents were married at Parris, Texas, when under arrest for
illiecit cohabitation. They returned to the nation and continued
to eohabit as hushand and wife untile Charley's death, FPebruary 20,
1896, Dillard was horn to them May 5,1594. The father always ac
knowledged the children as his own. There is in the record an
admiss iom that she was vreviously married without a license, "out
of the Bible," by a elergyman, when shout fifteen years old, about
1889, to one Mose James, a Creek, who degsrted her two months
theregfter, and after lapse of two years without hearing from him
she bedgan cohahitation W th Perry . At one place in her testimony
she testified that James, her first spouse, was living when

ghe married Perry, in another that she doss not know whether James
at the time she married Perry was living or dekd. She informed
the officer who performed the second marriage of the first and its
circumstances, and he told her that the former was illegal for lack
of a 1license, and performaed the second marriage cerdmony . I have
found no Chickagav statute, and counsel have clted none prohibite
ing marriage between a Chickasaw and a negro, and the constitution,
treaties, and Tawa od the Chickasaw Nation, published at Atoka,l890
appear to contain no such act, though there are sets requiring record
of marriages(p.76), validating marriages irregularly cdlebrated
hefore Octobher 12,1876 (p. 78), marriage " by mutuzl consent,” and
those under Choctaw law prior to August 30,1876 (p. 112), and one
of October 19,1876, amended Septemher 24,1887, requiring a license
for martiage hetween a citizen and 2 non- citizen (».142). I am
therefore advised of no ohjection to the marriage of these parties,
except the admission of the mother that about two vears hefore meet-

ing with Perry, and about fowr years prior to her marriage to him, s
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she was married to Tames, who may have then heen living, though the
fact 18 left in doubt. Upon such facts I was, webruary 21,1905,
of opinion that Joe and Dillard Perry were shown t0 be descendants
of Charley Perry, a recognized citizen of the Chickasaw Ratlon, horn
within the nation and to its allepgiance,

At the time of myv former opinion the guestion now presented hy
coungel for the nation-- while the facts raising it were contained
in the regord-- was not digecu=zsed in the briefs, and failed to be
considered.

Saction 34 of the act of July 1,1902, sunra, 50 far as here
material, vrovides that:

During the ninety days first following the date of the final
ratification of this agresment, the Commission to the Five Civil-
ized Trives may receive application for enrollment only of versons
whosge names are on the tribal rolls, bhut who have not heretofore
been enrolled hy said Commission, commonly known as "delinquents", .
e oand sieh infant children as may have heen horn to recognized and
enrolled citizens on or hefore the date of the Tinal ratification
of this agreement; byt the application of ne person whonsoever for
enrollmmnt shall be received after the expiration of saild ninety
d&ySO

The act, section 72 and 73, provided for the holding f an
election for ratification on part of the Indlan nations, and that
it should not he effective until ratified at a tribal election, and
if ratified, should operate from that date. 1 am advised that it
was ratified by the tribes at an election held September 25,1902,
80 that the ninety days limited for rresentation of appliications
extended to include December 24,1902,

Thers are distinct classes of versons provided for by section
34, the last of which are, infant children bhorn to recognized and

enrolled citizons, which would include these applicants who are Akt

infants and were horn to Charley Perry during his 1ife a recognized
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Chickasaw citizen. They are therefore entitled, if they applied
on or haefore Mecember 24,1902, The mother of the applicants testi

fied, October 1904, =8 to the date of their application, as Tollows:

Q. When did you first claim these children were en-
titled to enrollment as Chickasaw citizens by blood?--=Aceesesess
Last August.

Q. August of what year?---A, 1903,

She further testified to to circumstances fixed by dates of
record respecting allotments, which definitely fixe thie date of h
the first assertion of their claim 28 heing made after July 9,1903,

In the Chickasaw Nation freedmen are not citizens, hut are a
clags of non-citizen persons, resident within the Chickasaw Nation,
to whom certain rights are granted by the nation and the Congress
of the United States. Were they a class of citizens, their appli-
cation would not be, within the meaning of the limitation in the
act of 1902, supra, @he for enrollment , hut for correction of the
record by their removal from one class of citizena to another
class of citizens. Freedmen not being citizens of the Chickasaw
Nation, the application cannot bhe considered as one to correct the
record, but to admit and enroll them into a ci tizenship to which
they previously did net belong and their right te whieh the record
shows had not been asserted or applied for. Their spplication
wzs therefore within the limitation of section 34 of the act of 1902
supra,and was made too late.

Though this question wss not presented by counsel for the
nation in the former fiief, it is a question ag to the jurisdiction
of the Commission over the subject matter, and may be taken at any &
stage cf the cause, It does not admit of doubt that the subject
of limiting the time within which such rights must be asserted is

within the power of Congress, and that its action is conclusive.
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I am therafare of oninion that the application must he denied.

A memorandum hy counsel for the applicants rofereg to the judge-
ment of the Citizenshiv Court, Novemher 28,1904, in cage of T, J,
Minor, Jr.(¥o,117), and states that:

I gm informed that a nunher of transfers have heen made from te
the freaedmen roll. Its importance as refarence in the Joe 2and
Dillard Perry case sonsists mainly in the fact that transfers

were gn made after the 1limid of time had axpired when original
spplications ¢n.1ld he madae.

1 have examined the judgme-t in the Miner eame, and while it
does not show at what time his right to s2nrollment =8 a citizen
by blood was Tirst asserted, I infer {rom the nature »f the jurise
dintion of the Clitizenshiy Court that he st have made appliecation
unda2r the ot of June 10,1894, for anrsllment as a citizan My dleod
as otherwise "is case would not have resched that sourt for adjudica
tion,

In the wregent case it does not advear that any applisation,
or assertion of right, of these applicants for enrollment as clti-
zeng by blood was ever made until August, 1903, after Desemher 24,
1902, If such was made under the act of 1895, or at any time wrior
to and ineluding Dacember 24,1902, the ragord hefore me is incom-
plate. This opinion is based solely on the fact that no right to
enrollment »f thess applisants as oltizens by blond was asserted xx
until after Decemher Desambher 24, 1902,

It is stated In the Yrief of gounsel Tor the ayplicants that
their allotments aslfraadman have heen canecelled, and that their
applications to take allotments as citizens ware denled. It &s

needless 0 say that such nrocadurs, if the statement he trus, was
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erroneous, The applicants are anroiled freedman, and having
gelected allotments as such, wers entitled to hold them until their
richt to anrollment =zs citizens was fully ~stablished, and thelr
allotmants, if canceled, should he reinstated.

Vary raespectfully,

e anen

Agsistant Attorney General.

Approved: Novemher 11,1908,

Sacraetary.
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DEF /ARTEERT OF THE INTERIOR

»  OFFICR OF ASSISTART ATTORRHY CEYERAL

In Lhe matter of the application of Joe and Dillard Perry

for PoIiInant as ol ALY rhwiood of © hiclkns Hotdon
Ay ] e . o 5 ThrvR T - . i M, "
EYROPSIES OF ORAL ABGURUET in support of motion for rAOOT

T o % " 43 e 3 Y o R o & o R W b e B e menry s P oy A i
glderution ¢ e deaision of the Aussistant Attornev-Genaral dated

The Commission to the Five ivilized Trives and the fecretary
of the Interior have no Jurisdiction to entertain this application,
The record shows that thess applicants sre esnd have alwars beon

Chickasaw frsedoon and have heen duly enrelled as such and selected

oy

thelr allotmants as sueh,

In August 1904 the ides was conceived that slince 1t was
allaged that their father vis & Chickasew Indden that they might be
gnrolled un Chickasgew Indiang, Thother it in a Tact or not that
their father was 2 Chickasew Indian iz not a matter for consideras
ticn in this connection,

Withont refarance to the facts there is no Jnrisdiotion %o
entertain their anpliontions for enrollment ag citizenm by blood
of the Chickasaw Nation after the ewmiration of the time fixed in
the act of Congress cf July 1, 1902, The tine thersin £ixed wlbllR
which applications could he filed was Dacember 25, 1902 or within
thres months after the ratiflcantion of the supplenentary sgreement
on Sertember 25, 1002, (see section 34, amct of Suly 1, 1902 antitled
"An act to ratify and confirm an npgreement with the Choctaw and
Chiclasews Nations or tribes of Indisns =nd Tor other purpones®,

dven then uudar that act there was jnrisdiction %o Mtermm

.\u U

the appligasionk anly \of‘ Perogpa; vhose nasgs anpoear e g tﬁfbﬁl

rolls of the noc LM or Chickasaw “?a‘ri\o@@ or W’ho have hmn dnlv and
A \‘.\

sW\wfmw admi ¢ ted\a :\*h. (see act Bf Hay 31, 19% Inc{ian aPpPrope

b



riation act) as follows:

"That the said Commission shall continue to exercise
all aunthority heretofore conferred upon it by law, But it
ghall not recelve, consider or make any record of any applie
cation of any person for enrollment as & member of uny
tribe in Indian Territory who ha2s not been a recognized
citizen thereof, axd duly and lawfully enrolled cr admitted
&8 BUON: vsesess

o 8

It is sugpested that it is the purpose to transfer the names
of these appllcanis from the freedman roll te the roll of Chickasaw

Indians by blood., However it may be expressed the position of the
applicants is that they are applicants for snrollment as Chickasaw

Indians by Blood and that their present application as such was
never conceived until more than one and one half yesars after the
expiration of ths time within which such application could have
been made, There is just as much authority for the Department
to transfer the na¢es which appear upon the schedule of owners of .
~improvements on the wove;néggzw;:servation §£ é::;;;;wzg;;:;:TMM —
Indian Territory to the Chickasaw Indian roll as there is to
transfer the names of these applicants from the Chickasaw freedmen
roll to the roll of Chickasaw Indians by hlood., Names could as
legally be transferred from the tax rolls of the District of
Colunbia,
Chickasaw fraedmen have fio relations whatever to Chickasaw
Indians, Chickasaw freedmen ars neither Indians nor citizens., The
roll of Chick: saw freedmen happens to be made up by the same tribunal
but has no connection whatever or any relation to the Chickasaw wam——
Indianrroll, Chickasaw freedmen are such by mere gratuity and are
given 40 acres of land as a gratuity because the Chickasaws and
Choc tows agreed to it. The land which they are to raceive is given
them and it has been judicially determined that even that land is
a mere grathity and not given as a matter of right such determina-
tion having heen made under the provisions of the supplementary

agreement above referred to, The government of the United States
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will pay the Chickasaws and Choctaws from one half to one million
of dollars for the lands given these freedmen, If by the mere

-ose of the law with reference
W L T 3 SRS P

to the riltng of applications could ba defa ted the 1aw would‘bo vfé;fjﬁf

useless. The law gays that no application shall be received after
Becember 25, 1902 and it certainly means what it says, If these
people were full blood Chickasaw Indiane of unquestioned right and
status there would be no jurisdiction te¢ entertain their applica=-
tions if made at the time these applications were ma&o.

Rebpectfully submitted,

Aﬁforneva'?br the Choctaw and Chicknsaw
Jatlona.

ot s ELHDF e e 2 D B

Indian Territory,
Central Dis.rict.
G. Rosenwinkel, on oath states, that a copy of the fore=-
going argusent was mailed o Chenta; Howe at Washington, D.C. DY
registered mail as evidenced by the registry receipt attached

hereto,

Subseribed and swom to before mo this  day of October 1905, {
|

Totary PUbLiC.
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DEPARTMERT OF THE INTERIOR
OFFICE OF ASSISTANT ATTORNTY GUENERAL

In the matter of the application of Joe asnd Dillard Perry

for enrollment as citizens hy hlood of the Chickasaw Wation,

SYNOPSIS OF ORAL ARGUMENT in support of motion for a recon=-
slderation of the decision of the Assistant Attorney-Ceneral dated
Fehruary 21, 1908,

R I Y

The Cormission to the Five Civilized Tribes and the Secretary
of the Interior have no jurisdiction to entertain this application,

The record shows that these applicants are and have always been

Chickasaw freed en and have besen dulv enrolled as such ond selected
their allotments as such.

In August 1904 the idea was coneeived that since it was
alleged that their father was & Chickasaw Indian that they might bs
enrcolled as Chickasaw Indians, Whether it is a fact or not that
their father was a Chickasaw Indian is not a matter for considera=
tioen in this connection,

Without refaerence to the facts there is no Jurisdiction to
entertain their applications for enrollment as citizens by blood
of the Chickasaw Nation after the expiration of the time fixed in
the act of Congress of July 1, 1902, The time therein fixed within
which applications could he filod wae December 25, 1902 or within
three months after the ratification of the supplementary agresment
on September 25, 1902, (see section 34, act of July 1, 1902 entitled
"An act to ratify and confirm an agreement with the Choctaw and
Chickasaws Nations or trives of Indians and for other purposes"®,

Bven then under that act there was jnpladiction to entertain
the applications only of persons whoai\namas appear upon the tribal

rells of the Choctaw or Chickasaw Kationa or who have been duly and

lawfully admitted as such. (see act of May 31, 1900. Indian annron=
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riation act) as follows:

¥ Mat the srid Conulssion ghall continue o ekercﬁm

~ all authority heretofore conferred upon it by l.owe Sué i 4

shull nol receive, conailder er'mnku any record of any appltu

eation of wny pnrson for enrollment as s mamher of :ny

tribe in Indian Territory who has not been a racognized

eitizen thareof, and duly aznd lowfully enrolled or admitted

Al BULKh. jasnsnen”

It in suggestad that it is ithe purpose to iraasfer the nnues
of these applicants fros the freedmsn roll to the roll of Chickssaw

Indiens by bloeds However it ray be expressed the position of the
aprlicants is that thsy are applieants for snrollmant as Chickasaw

Indians by bleod and that their present ayplication as such was
naver concelved until more than one and one half vears «fter the

expiration of the time within which such epplication conld have

been made., There is just ap much authority for the Departrment

to transfar the dﬁu@g'wﬁﬁch appecr upen ins scredule of owners of
improvenonts on the povarmment reservation at Tulphur Springs,
Indlan Territory to the Chickagew Indian roll as theve Is to
transfer the amaes of thase applicants from the Chickagnw fresdusn
rell to the roll of Chickasaw Indlsns 1Ly dhlood, Yamem could as
legally be transferred from the tax rolls of the Distriel of
Calunhia,

Chickasaw froadman have fo relations whatover te Chickasaw
Indians, Chlckesaw {raedusn are neither Indians nor citizens. The
roll of Ohxcy san Iraauuun neppans. tc be m@dc up. gg tha 18_uane

R, "*:;h“’“\wgqngd

but has ne connection whetasver or ¢n3 raglation teo f}e Chickasaw

Indianrrell, Chickssaw freoedmon are such by nero gratuity and are

given 40 acres of lund as a gratuity hecause tha Chiclmsaws and

Choctaows acsrsed to it, The land which they are to raceive is given
them and it has been Judicially detemined tha’ even that land is

a mere sratiity and not given as a matter of right auch determina-
tion having bean made undar the provisions of ths supplementory

agreemant ahove referrad to, The povernment eof the United States
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will pay thae Chiokasaws and Choctaws from one hal? %o one million

ﬂ’?ﬂthﬁfwﬂrd z%ﬁﬁsiéévghé‘;gélé'pu;fogé of the law with reference
¢ Tiling of syplications coulﬁ be defected the law wounld he

flaps,, The law gavs that no applieatlon ghall be received af ter

| sheri 28, 1902 and it cartainly maans what it snys, Ir:thqno

Yations,

Indian Territory,
Central Tiguriet,
G. Rogenwinkel, on oath states, that a copy of the foree

going argument was mailed to Chesior Howe at Washington, D.C, by

% registered wail ar evidenced by the reglatry receipt attached
hereto,
= e
Subseribed and swom %o hefore m this day of October 13056, |
f !
‘?: . i e “‘\V‘M,{,-;":"}"%'7-"«"..:1;\;,}:ﬁi@ﬁfi‘c@@{"f;?"}-"f' R *ﬁ“;:@;ﬁ;ﬂif‘“&_ s T D Oy

Totary Puniic.
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BEFORE THE DEPARTMENT OF THE INTERIOR.
In the matter of the application for the enrolment of Joe
Perry, and Dillard Perry, as citizens by blood of the Chicke
asaw Nation.®

Brief of Applicants.

Statiﬁcnt of the facts.

From the evidence in this case the followlng fact# ap-
pear: Benjamin Franklin Perry, and Margarett Perry(now lar-
garett Lee) were the parents of five children, to-wit: Geé.
Perry, now dead, Tom ?arry, Lizzle Rodke, wife of Lawrence '
Rodke, Alice Walker, and Charley Perry, the latter dying in
the month of February, 1896; that Charley Perry took up, and

began to live with Eliza James, in 1891; that in March, 1892,

as the frults of thelr cxhaﬂ;tation‘htheﬁgpplicant was born;

that shortly afterwards, they were arrested upoﬂﬁtﬁﬁ c.arch'
¢f fornication, orlunlawfully living together, and teken to
Paris, Texas, for trial; thet under the advics of their at-
torney there, to escape further prosecution, they married;
that the preacher who married them asked Xlize 1if she hadlgcsn
married bofore; and she told him that, without a license, '
she had been married to liose James,"out of the bible"; that
the preacher or official who married her to Cherley Perry,
sald her marriage to James un&or the circumstances. was not
a lawful marriage-~-that she should have besn married under a
license- and procedsd with the marriage ceremony between her
and Charley Perry, which was HEN¥MEEX under & license procured
by Charley Perry at Pafis, as she supposes, as he did not
have a license when they got there; that £liza had only lived
%

with Mose Jame$ about twe months, and had not seen him for
§

.




more than two years prior to the time she first began to live :
with Charley Perry; that when she and Charley Perry returned %ﬁ
|

from Paris, they lived together as man and wife until Charley's %?
death 1in 1896; a part of the time they kept house to themselves,
and the remainder they lived with iliza's mother, tpp witness, E
iHarriett Taylor; after the marriage, the younger of the applie
cants herein, Dillard Perry, was born, and given the name Dillard,
A

by Charley Perry; at the time Charley Perry and Eliza Jaues

were taken to Paris, a great many others from thelr section

under an agreement vith the Government,in order to escape pros-

ecution, agreed to marry or separate and quit cohabiting, which

were arrested and taken there on the same charge, all of whom, E,

they did, and the ceses against them were nolliedaccordingly;

that after thelr returnVi;gmﬁiggggéwﬁ%ég5ﬁig@ggwgégﬁggiégiigéﬁx%ﬂﬁw
1

|among thetr nelghbors, called, and known as Fliza Perry; that

she and Charley Perry lived and cohabited as man and wife; they
went together to church and other public gatherings, and he
helped to take care of the applicants herein, on such occasions,
and spoke of, and referred to them as his children, and to Eliza,
their mother, as his wife; he gave orders on the different stores
at which he traded, to Eliza, requesting the merchants to let
|*my wife® 'have such goods as she wants and I will pay for them',
which he did; he told his mother, Margerett Lee, that applicants
were his children, and always, in conversations with others a-
bout them, referred to them as his sons; they called him “papa',
and he recognized them as his offspring. Chsrley's parents and
family were opposed to his living with Fliza, and 4id every thing
in thelr power to induce him to desert, and quit her companion-

ship; his mother swears she did all she could to persuade him to-




leave Zliza, without availl; Lizzie Rodke, his sister, was mad
and in tears about it, and denounced his marrisge to a negress
ja.nd his brother George, had a fight with him because he would
inot leave her and go home with him, and‘roterrod to Elizs as
"Charley's woman®, and Charley's wife®. .

At the close of the evidence it was admitted by the attor-
neys for the Nations that Charley Perry was a Chickasaw Indian.
by blood, though the fact doesnt appear in the transcript of

the evidence, and Harriett Taylor, LCliza's mother, swears that
the mother of Fliza's father, was a half Indlan, which would
make him a quarter, and Ellza, an elgth Indian, and if this tes-
timony is true, then both the parents of these applicants ere
Indiands by blood.

A R e R R e S
ARGUMENT.

That Charley Perry was a Chickasaw Indian by blood, and that
the applicants herein, Joe, and Dillard Perry, are his sons, are
facts too clecarly established by the proof in this case to be
succsessfully denied, and we presume they will not be disputed.

Indeed, at the close of the taking of the testimony the first

St e T

proposition was conceded by the attorney representing the Nations.

I
i

The record leaves a8 little doubt upon the question of the pa=-
ternity of these children. Charley Perry's mother swesrs that
Charlsy told her that they were his sons, and every other witness
in the record pestifies to like admissions upon his ﬁart to thom.f
The mother, Eliza, swears it, and Charley Perry's conduct to-
ward them at church and other public gatherings-nursing, keeplng
and taking such care of them ;s fathers can and do-his referring

to them as his children, and their calling him "papa’, all at-




test it. They are his sons.
Will 1t be contended that thelr parents were never married,
and that applicants are illegitimates? We think the marrisge
is proven. The leading case in Arkansaes on Descents and Dise
trivutions, Kelly's heilrs ve MeGuire, 16" Ark. 665, 18 conclue
sive of the questlonin that State. We quote.
"Reputation or hearsay, 1s admissible in all matters
of pedigree; and go, the repeated declarations of the
father, that he had married, and by the marriage had
two children, naming them; his rocognition of thom as
his legitimate children, thelr recognition of him as
their father, snd of each other as brother aud sister;
and the fact that the marriage and legitimacy of the
children were known and spoken of in the family, are
sufficient to prove the marriagze of the father and the
legitimacy of the children®.
Creenleaf on Lvidence, 16" edition, Vol. 1, page 231,contains

(this language: “Evidence of the p&rtieﬁ being raueivud 1u B |
cloty as man and wife, and being vi Te R s
families in the nsighborhood, and of their &ttending
church and puvblic places together as such, ard ctherwlse
demeaning themselves in public, and addressing sach other
as persons esctually married, 1s not hearsay, but strictly
and truly original evidence of facts from which the maye
risge might well be inferred®. And numerous suthorities

are cited by him in support of the doctrine.

Now every witness in this record, save Margarett Les, who
did not live in their neighborhood, swears that after thoir
return from Paris, which wes hefore the birth of Dillard Perry,
‘they lived and kept housc together as man end wife, attended
chreh and othor~public places &3 such, demeaned themselves
aﬁd addressed each other as persons actually married, and
wore received and generally rezarded in the community as man
and wife. Charley Perry's own brothers and sisters aimitted
the fact and referred to them as being married. This, My
Greenleaf says is not hearsay, but original evidence from

which the fact of marriage might well be inferred, and unless




overcome by proof is conclusive. There is not the remotest
scintilla of evidence against it.

But we apprehend that the Molsie Butler citizenship cgse will
be urged as an authority against the enrolment of applicants
herein. We havent that case before us but our recollection is
that the facts are wholly different from those in this case.
The blood or citizenship of the father in the Buller case was
not in issue. The record proves him a negro, and as we now re-
member, the sole alleged rights of applicants were based upon
the testimony of the grandmother, also a negress, that the |
grandfather of applicants was Choctaw, and she referred to him
both as Choctaw and as freedman,

But i1f his Indian blood was held to be proven by the tes-

timony of this witness, then |

| that the mother of applicants herein 1s possessed of Indian

blood, for her mother, Harriett Taylor swears that the father
of Eliza was oha fourtnh Indian.

Besides all this, there is not & line of law unless found
in the PButler case, that would deny the children of an Indilen
father and negro mother, citizenship. Dozens of such citizens

are now on the roll. It 1s the known custom and rule of Indians

| and Indlan Courts to admit to citizenship and as members of

the tribe, all who had Indian blood, no matter how they became

| Indians, whether by lawful marriage or not. This 1s proven in

the Joo N. Love case , 7 85, Citizenship Court, Tishomingo.

R. H. Love, the father of Joe N. Love, was &8 Chickasaw Indlan,
and had & living wife at the time he began to live with Ann E.
Mizell, Joe %N's mother. Was never married to Ann E, Misel, but

lived in adultery with her; Sho had no Indian blood, but was




a white woman. The son was admitted to citizenship as a Chick-
asaw Indlan by blood, upon the ground that his father was an
Indian. Joe, and Dillard Perry's, 1s a stronger case.Their fa-
ther was an Indian, their mother of Indian blood; Dillard 1s
!the legitimate son of a lawful marriage; Joe stands in the
.plight of Joe N, Love, the acknowledged son of a common law
merriage. The one has been admitted, the oth;rs should be.

We do not think the argument that the mother of these ap-
Llicants has negro blood in her veins, should affect the rights
of these applicants., The Honorable, the Secretary of the In-

terior, knew this at the time this case was re-opened. e knew

that both mother and applicants were on the freedman roll, and

lected favorably upon the petition to re-open the case solely

Lpon the allegation that the father o

by blood.If the fact that negro blood in the mother was suffie
iclent to disbar aﬁplicants from the citizenship roll, the case
would not have been ro-opened, but applicants wouid have heesn
saved the great expense of making the proof adduced since the
the hearing was granted, by the simple announcement that the
fact of thelr mother belng of negro blood, would disbar them
notwithstanding their father was an Indian. 3But so far 13
fhis from his opinion that, in substance his letter states
‘ an Indiln by blood,
that aprlicants rely on the faset that Charlev Parry,was their

_ S
father, and mentions that such 2 name appesars on the Leased

District Payment of 1893, but‘not on the payment roll of 1896,
the possibility of his having dled before the 1896 payment,

and of his being the Charley Perry to whom they refer, and that
they should therefore have an opportunity of proving the fact,

thus leaving the inference that if they did, they were entitled

el N

~ 4.4



This 1s exactly waat they have

Respectfully submitted,

done.




COPY.

DC#35064 J«WeH,
DEPARTVENT OF TER TNTERIOR '
J. P. WASHINGTON. : LLB

September 14, 1904.
1.T.0.6204)
6862) 1904,

7232)
- 1487) ;
, .
Commission to the Pive Civilized Tribes,
HMuskogee, Indian Territory.
Gentlemen:
The receipt is acknowledged of your communica;ion of
August 9, 1904, transmitting the petitipn of Bliza Perry for the
enrollment of her children, Joe and Dillard Perry, as Chickasaws
by blood instead of Chickasaw freedmen. Thia'patifiqp is accome=
panigd by the affidavits of R. S. Floyd and Harriet Taylor.
Further investigation was ordered in this matter on
May 14, 1904. Of this action the applicant and her attorney and
the attorneys for the Choctaw and Chickasaw Nations were
notified June 1, 1904, No appearance was made by or on behalf
of the applicants within the 30 days allowed for presenting
testimony. :
| Accordingly on July 20, 1904, you so reported. in a
communication which was forwarded by the Commissioner q?‘Indian
Affairs August 1, 1904, with the recommendation that the enrolle
ment of said children as Chickasaw freedmen be allowed to stand.

On August 4, 1904, the Department concurrszd in this recommendation

stating:



"In the absence of any showing on behalf of the
applicants in support of their enrollment as Chickasaws
by bloed, and for the further reason that no explanation
has been offered why such showing was not made,
it must be presumed that it is the wish of the appli-
cants, and those representing them, to forego further
action in the matter. The recommendation of the
Acting Commissioner is accordingly afformed.”

In transmitting the petition referred to above of
Fliza Perry the Commissioner of Indian Affairs on August 24, 1904,
quoted that portion of departmental letter which agpears above
and stated that in view of the c¢circumstances under which the
Indian Office recommended that the enrollment of said children
be allowed to stand and under which the Department approved said
recommendation, it was the opinion of the Indian Office that the
petition of their mother, Eliza Perry, for a reopening of their
case should be allowed. It was accordingly recommended.

: On August 25, 1904, you acknowlsdged the receipt of
departmental letter of August 4, 1904, referred to above, and ad-
viged the department that prior to the receipt thereof you had
transmitted the papers herein referred to, filed by Eliza Perry,
in support of the rehearing requested.

The Dlepartment is also in receipt of a communication
from Messrs. Mansfield, McMurray & Cornish, aitorneys for the
Choctaw and Chickasaw nations, relative to Eliza Perry's petition
in which they "inquire if the petition referred to bears evidence

of the service of a copy upon us, and if not, would ask that same

be given no further consideration, until a copy of all the papers



filed have been furnished us, and due proof thereof made."

The petition of Mrs. Perry is in the nature of a request
for the continuance of the rehearing proceedings ordered by the
Department May 14, 1904. 8She furnishes excellent reasons why
she failed to comply with the opportunities afforded her. The
Granting of continuances is a matter within the discretion of the
Department, to be exereised by it upon proper showing made by a
party to the case, or of its own motion where the proper and
timely discharge of the Department's business demands.

As an instance where a continuance was granted upon
motion of one of the parties to the case even though service was
not made upon the opposite party, reference is here made to the
request of Messrs. Mansfield, McMurray & Cornish themselves, grante
ed January 30, 1904, in the matter of a rehearing in the
Missiassippl Choctaw case of Samuel B, Gee et al.

Ag stated above the attorneys for the Choe¢taw and Chick=-
asaw nations were advised on June 1, 1904, of the rehearing or-
dered May 14, 1904, of the time within which the same was to be
had and the questions at issue. Their interests have been fully
protected.

Furthermore while exercising its discretion in the mat-
ter of ordering rehearing continuances the Department desires it
to be understood, of course, that all reasonable care will be had
concerning the giving of notices to all parties in all cases.

The Department concurs in the rsecommendation of the


http://ae.man.as*
file:///dvised

Indian Commissioner of August 24, 1904, referred to herein. A
copy of his letter is inclosed.

You will allow the applicants 30 days from date of
notice to present additional fac ts in support of their e¢laim,

and so notify all parties in interest, at the same time advis-

!f
{
disposition made herein respecting their letter of August 27,1904s -

ing the attorneys for the Choctaw and Chickasaw Nations of the

Respectfully,
Thos.: Ryan,

1l inclosure. : Acting Secretary.



COPY.

DEPARTYENT OF THE  INTHRIOR,

OFFICR® OF THDTAN AXEAT§§,24 Yond

' WASUTNATON gu 4
Refer in reply to the fol=- aad ¥ ’

lowing:
. B4892-1904.
£ EOPY )

The Honorable,

The Secfatgry of the Interior.

Referring to Departmental letter of August 4, 1904, (I.T.D.
6292-1903--6204-1904), there is enclosed & report from the Commission
datcd August 9, 1904, transmitting petition of Hliza Perry, for
the enrollment of Joe and Dillard Perry, her children, as Chickasaw
Indians instead of Chickasaw freecdmen, which petition is accompanied
by the affidavits of R. S. Floyd and Harriet Taylor.

August 1, 1904, the office transmitted a communication from
the Commission, dated July 20, last, concerning this subject and
recommended that the snrollment of Joe and Dillard Perry as Chickas
aw freedmen be allowed to spand, as it was shown that their mother
had not taken any steps to introduce evidence relative to their
right to enrollment as Chickasaws by bloecd. In lstter above referred
to te Department said:

"In the absence of any showing on behalf of the
applicants in support of their enrollment as Chickasaws
by blood, and for the further reason that no explana-
tion has =mwmm been offercd why such showing was not made,
it must be presumed that it is the wish of the appli-
cants, and those representing them, to forego further.

action in the matter. "he recommendation of the
Acting Commissioner in accordingly affirmed."



Bliza Perry sets forth in her petition that the Commissiom's "
notice of June 1, 1904, was mailed to her at Center; that she was -
living at Wewoka, Seminole Nation; and that she did not learn until
August 1 that the time in which she was granted permission to
file additional testimony had expireds She asks that the case
.,“wlagwgnd Dilla(d Porry be re-opened und that she be allowed to

, et |

‘xvintroduca proof touohing their right to cnrollmant au citllenn by
blood of the Chickasaw Natione.
In view of the circumstances under which this office recom=-
o mended that the enrollment of these parties as Chickasaw freedmen
; be allowed to stand, and under which the Depart-ent approved such
‘4 recommendation, it is believed that the petition of their mother
for the re-opening of their case should be allowed, and I so
racommends
Very respectfully,
W. A. Jones,
Commissioner.
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Mdo » (COW)Q }"2“
49486-1904, DEPARTMENT OF THE IRTERIOR, ;
OFFICR OF INDIAR APFAIRS, '
WASHIRGTON, August 1, 1904, ~
\ T
) i
The Henorable, &
The Secretary of the Interior,
gir:
be Referr iog to Department letter of July 12, 1904- I.T.D.786 =,

Shive §n sneleseh & repert fran the Oummtioden 34 1 TEV0 SOTIINE
ized Tribss dated July 20, 1804, in which it is stated that on June
1, 1804, in accordance with Departmental instructions of May 1l4,last
Rliza Parry, mother and matural guardian of Joe and Dillard Perry,
and her attornsy, 8. T. Wiggins, were advised that theywould, up to
' and ineclusive of July 1, 1904, receive, for transmission té¢ the De-
v partment, petition or other papers, with a view to having the Dew
fD mriment ccnsider whether seid children are entitled to snrellment
/ “e citimeﬁa by bleod of the Chickasaw Ration instesd of Chickeasaw
freedmen, and that on ths ssme date the attoransys for the Cheotaw
and ﬂh&ekas&w nntiena warﬁ given similar netice,

ﬁng&-% ‘} %f SR e e et Eiow.

!t 13 said thmt no pipéfi of

w»\ Gl

awieicr have been
filed by any of the perscns menticned, and that nce extension of

time has hasn requested by ths applicants or any person represente
ing them,
 Preom the Commission's statements, and conslidering that the ap-
'plicanta have had sufficient opportunity in which t¢ meke any shows
ing they might desire in the premises, it is belleved that the enrdll-
ment of Joe and Mllard Perry as Chickasew greaamkn should be ale
lowed to stand, and the office 8¢ recommends.

{ - Very respectfully,
e GAW -1, A.C.Tonner, Aatina Cammza-ionar.



Department of the Interior.
Commission to the Five Civilimed Tribes.

ug Chalrman, United States Commission

] do hnrnby pert that a thorough

odt i‘ the Chickasaw Nation has been made
ywing persons:

Brown, A. B.

Collins, h‘.\ R.
D@t | . Pitcha, Johs
Polson, Blias O am:s.m, nm
Pettigrew, Edmond Perry, l. e
Robersen, 7. R. Steward, B, S.
Tyson, Adem Underwoed, Jim

and none of the above nemes are found upon such rolls.

In witness whergsof I have hereunto set my hand #iis twenty-
first day af Mguﬁ, Ay Dy 1% . o




(corY).,

DC-28125-1904, DRPARTHERET OF THE IRTERIOR, J.W.H, FHE,
ITD.6292-1903, WASHINGTON, August 4, 1904,
L.R.8,

Gommission to the Pive Civilized Tribes,
Muskogee, Indian Territory,

Gent lenen:

e RN

The Dapartment is in receipt of vour rcpart‘cf Tuly 20, |
1804, rendered in cumpliance with Departmental letters of May 14, .
and July 12, 1904, relative to the astter of transferring the names
of Joo and Dillard Perry from the roll of Chickasaw freedmen to the
rell e¢f Thickasaws b blood.

You report tmat in accordance with departmental instruce
tions you informed the parties in interest that thsy would be
allowed thirtr days within which to submit a petition and other
papers, with a view to having the PDepartment consider whether the
ehildren nemed above are entitled to snrellment as citizens by
blood of the Chickasaw Nation instead of Chickasaw freedmen, dut
that ne petitien orpapers of arny character have been filed on

i ,)f'_.‘

behallf of these children, nor has any request been presented for
an extansion of the time allowed,

Transmitting yoeur report August 1, 1904, the Acting
Gommiaaidnar of Indien Affairs recormends that the enrollment of
Jee and Dillard Perry ag Chickapaw freedmen be allowed to stand.

In the absence of any showing on bohalf of the applie
cants in support of their sarcliment as Chickasaws by blood, and
for the Surther rsascn that ne explanation has heen offered why
such ghowing was not made, 1t must be presumed thet it is the wish

-

,.‘MM



(cory),

DE-28125-1904, DRPARTMENT OF THE INTERIOR, J.W.H, FHE,

ITD.8292-1903, WASHINGTON, August 4, 1904.
3204-1904.

L.R‘ L]

Gommisaion to the Pive Civilized Tribes,
Muskoges, Indian Territory,
Gent lemen: ‘ _ : 4 |
The Dapartment iz in receipt of vour ropert 'of Julw 20, 3
1904, rendered in cumpliancs with Departmental letters of May 14,
and July 12, 1904, relative to the matter of transferring the nemes
of Joo and Dillard Perry from the roll of Chickasaw freedman to the
rell eof Thickasaws b blood.
You report tat in accordance with departmental instruee
ticons you informed the parties in interest that they would be
allowed thiryr days within which to submit a petition and other
papers, with a view to havins the PDepartment consider whether the
children nemed above are entitled to enrellment as cltizens by

bloed of the Chickasaw Ration inatead of Chickasaw frsedmen, dbut

Wi S

tmt no petition crpgpers of arny character have been filed on ”';
pehalf of these children, nor has any request been presented for |
an extension of the time allowed.

‘i‘r&nsmittmg yeur report August 1, 1904, the Acting
comi.asw‘nu' of Indien Affairs recommends that the enrollment of
Joe and Dillard Perry ae Chickagaw freedmen be allowed to stand.

In the absence ¢f any showing on bohalf of the applie
cants in support of their earcliment as Chickasaws by blood, and
for the Surther rsason that ne explanation has bheen offéersd why
such ghowing was not made, it must be presumed that it is the wish




e

¢f the applicants, and those represcnting them, to forego further
action in the matter. The recommendation of the Acting Conmis~
sioner is sggordingly affirmed.
A copy of the Acting Commlssionerts lettéer is inclosed.
Respsetfully,
THOS. RYAN,
Acting Secrstary.

1l inclosure,
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