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DEPARTMENT OF THE INTERIOR.
WASHINGTON.

February 15, 1905.
Commission to the Five Civilized Tribes,
Muskogee, Indian Territony,
Gentlemen:

Inclosed herewith is a communication dated December 16, 19904,
from Mrs. Loula West, of Ardmore, Indian Territory, forwarding a
petition addressed to the President, praying him to cause an investi-
gation to be made of the allegations contained in said petition, and,
if said allegations are found to be true, to cause her name to be
Placed upon the final roll of the Choctaw Nation.

It appears from said petition that ycur Commission deems it-
self precluded from considering her case, by reason of a decision
of the Choctaw-ClLickasaw Citizenship Court denying her enroll-
ment.

In an opinion dated February 10, 1905, approved by the De-
DPartment, the Assistant Attorney General held that yvour Commis-
sion has jurisdiciioa to examine into the claimant’s case, and should
adjudicate it upon its merits, regardless of any judgment of the
Citizenship Court. "

‘lnclosed herewith is a copy of said opinion for your guidance.
You will permit the petitioner to submit such testimony in support
of her claim as she may see fit.

\‘ Respectfully,
M. W. MILLER,

| Acting Secretary.
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DEPARTMENT OF THE INTERIOR.

Office of the Assistant Attorney-General,

‘Washington.
February 10, 1905.

The Secretary cf the Interior.
Sir:

I received by reference of December 23, 1904, with request for
opinion thereon, the communication of Mrs. Loula West, addressed
to the President, asking an investigation of the Choctaw-citizenship
case of herself and others of the same family.

The petition states that she is of Choctaw descent, born in
Tennessee, removed toc the nation twenty years ago, and has ever
since resided there; that she applied to the Choctaw authorities for
readmission and was denied, but appealed tc the Indian Agent, at
Muskogee, the matter was fully heard, the agent found her claim
proven, recommended her admission July 15, 1889, and this action
was approved by the Secretary of the Interior, January 9, 1890; that
she was reghlarly borne on the tribal rolls, and _dre-w the leased dis-
trict money payment in 1893, as shown by the authenticated rolls
in the possession of the prescent commission.

She then states that she applied to the Dawes Commission un-
der the act of June 10, 1896 (29 Sfats., 321, 339), and was ad-
mitted, from which the Choctaw Nation appealed tc the United States
court for the central district of Indian Territory, which affirmed
tbe judgment, after which the citizenship ccurt, organized under the
act of July 1, 1902 (32 Stat., 641, 646-8), annulled this judgment,
and the cause was transferred to that ccurt to be adjudicated,
whereupon she filed a motion for dismissal of the cause upon the
ground that the court had no jurisdietion of it, but the motion was
overruled, and ultimately the court denied her enrollment.

She‘ states that the Commission to the Five Civilized Tribes

. admit the justice of her claim to Choctaw citizenship, but deem them-

selves precluded from considering it by the judgment of the citizen-
ship court, and she prays investigation of her case by the President
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and an order to the Secreta-ry of the Interior that she he placed on
the rolls, if such allegations are found to be true.

Accepting such allegations as true, for the purposes of discus-
sion here, I am of opinion that the Commission has ample jurisdic-
tion to examine into the merits of her claim, and, if the facts are
tound to be as stated, that she is entitled to be enrolled.

The act of June 10, 1896, confirmed the tribal rolls, and un-
der it the Commission had no jurisdiction or power to eliminate

persons therefrom. . In respect to such persons, already recognized.

as citizens on the tribal roll, they had no power other than identi-
fication and entry upon the roll by them to be prepared. Such
action was not a decision of admission of such applicant to citizen-
ship, as that staius already existed. 1In her case (as the facts
are stated) it existed by virtue of her recognition and enrollment as
a Choctaw by the Secretary of the Interior, January 9, 1890. “That
the Commission had no power to deny enrollment of such an appli-
cant was decided by the Department, May 21, 1903, in the Choctaw
case of Wiley Adams. r

~

The United States Court, under the ac{ of 1896, supra, had in
citizenship cases no other jurisdiction than an appellate one, and
from the very nature of such jurisdiction obtained no jurisdiction
by an attempted appeal of a matter wherein the original tribunal
had no jurisdiction. My opifion was so expressed in the recent
Creek case of Mary C. Keifer ( I T D 5066-1902, 6236-1903). Tt
follows that the attempted appeal by the Choctaw Nation in the
case here under consideration, if the facts are as stated, vested no
jurisdiction in the court to which the appeal was attempted to be
taken, and, its judgment being essentially and necessarily a nullity,
the citizenship court itself obtaimed no jurisdiction in the case
by_ going through the form of annulling a judgment that for total
want of original jurisdiction had never any validity or operation.

I am therefore of opinion that the Commission to the Five Civi-

lized Tribes have Jjurisdiction, upon the facts stated, to examine into
the claimant’s case, and should adjudicate it upon its merits re-
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gardless of any judgment of the citizenship court.
Very respectfully,
FRANK L. CAMPBELL,

Approved: Assistant Attorney-General.

February 10, 1905.
E. A. HITCHCOCK,
Secretary.

DEPARTMENT OF THE INTERIOR.
‘WASHINGTON.
December 13, 1905.

Commissioner to the Five Civilized Tribes,

Muskogee, Indian Territory.

Sir: ;

There is inclosed a copy of the opinion of the Assistant Attor-
ney General of December 8, 1905, in the Choctaw enrollment case
of Loula Wiest, et al., approved the same day, in which he adheres to
his former opinion. :

You will proceed in this and analogous cases in accordance with
such opinion.

Thomas Norman, of Ardmore, I. T., appears as attorney for the
applicants in this case.

Respectfully,
THOS. RYAN,
First Assistant Seeretary.

DEPARTMENT OF THE INTERIOR.
Office of the Assistant Attorney-General.

‘Washington.
December 8§, 1905.

The Secretary of the Interior.

Sir:

I received by reference of April 22, 1905, the motion of counsel
for the Choctaw and Chickasaw Nations for reconsideration of my
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opinion of February 10, 1905, in case of Loula West and others
(& B 1 DY 10353-1904), applicants for enrollment gag citizens of the
Choctaw Nation, The motion assigns error in the most general
terms that ‘“‘the conclusions of law therein reached are erroneous
and should not. stand.” No error of statement of fact is alleged
and for all purposes of this motion it stands conceded that: ’

Loula West is a Choctaw, born in Tennessee,’who removed
te the Nation twenty years ago and has ever since resided there.
She applied to the Choctaw authorities for readmission, was denied,
appealed under a Choctaw law to the Indian Office, was admitted
January 9, 1890, by the Secretary of the Interior, was thereafter
borne on the tribal rolls and participated in the 1893 leased district
money payment. She was enrolled by the Dawes Commission under
the act of June 10, 1596 (29 Stat., 321, 339). The Choectaw Nation
appealed to the United States Court, Central ‘District, Indian Terri-
tory, which affirmed the judgment, after which the Citizenship Court,
under the act of July 1, 1902, (32 Stat., 641, 646-8), in the test
suit, annulled this judgment; »the cause was transferred to that court
for adjudication; she filed a motion for its dismissal upon the ground
that the court had no jurisdietion; the motion was overruled, and
the court entered a judgment, dénying her enrollment., She applied
to the present Commission for enrollment, and was denied upon
the ground that the Commission is barred from consideration of
her case by the judgment of the Citizenship Court.

Upon these facts, February 10, 1905, I rendered an opinion
that, as the tribal rolls were confirmed by the act of June 10, 1896,
supra, the Commission had no Jjurisdiction to purge the tribal rolls,
and had only a ministerial duty to enroll all enrolled persons, and
as the United States Court and the Citizenship Court had no original
jurisdiction in such cases, but only an appellate one in cases appealed
from decisions of the Commission upon applications by unenrolled
bersons for admission to citizenship, all the proceedings in the cage
of Loula West were without Jurisdiction of either the United States
or the Citizenship Court and a nullity, and that it was the duty of
the Commission to the Five Civilized Tribes to consider the cage
and adjudicate it upon its merits.

'In oral argument the genera] assignment of error in the con-
clusions of law was defined to be: :

=

(1) In holding that any rolls of the Choctaw Nation existed
which were confirmed by the act of June 10, 1896.

(2) But whether so or not, these ‘applicarions belong to the
class of persons ‘““‘deprived of a tavorable 'judgmént” cf the United
States court by the judgment of the Citizenship Court, which there-
by acquired jurisdiction to act finally and to (zqnclude them by its
final judgment.

With the motion is also transmitted for my consideration the
letter of the Commission to the Five Civilized Tribes and of May
27, 1905, wherein the Commission recites the facts in case of Loula
West, above briefly set out, and, among other things, says:

The Commission has not, as yet, complied with the instructions
contained in departmental letter of February 15, 1905, and before
doing so desires . . to call attention to certain departmental
opinions heretofore rendered in reference to perscns who applied
for citizenship in the Choctaw and Chickasaw Nations ‘under the
provisions of the aci of Congress approved June 10, 1896, (29 Stat.,
ATk T

Reference is tlien made to the opinion of this office of March
17, 1899, as to the finality of decisions of the Commission under the
act of 1896, supra; to the act of July 1, 1902 (32 Stat., 641), de-
claring that “the judgment of the Citizenship Court in any or all
of the suits or proceedings committed to its jurisdiction shall be
final;”" to the copinicn of the Acting Attorney-General of May 9,
1904, in the matter of Richard B. Coleman; departmental letters
of June 10, 1904, (1. T. D. 1610-1904), in case of Andrew D. Pol-
lock, and August 3, 1904 (I. T. D. 6174-1904), in case of Dr. Clay
McCoy, and my opinion of July 30, 1904, therein, and proceeds to
say that the Commission under these departmental plain construc-
tions of the acts of June 10, 1896, and July 1, 1902,—
has uniformly held (1) that the decisions of the Commission in
1896 admitting persons to citizenship in the Choctaw and Chicka-
saw Nations, which were unappealed from, are conclusive as to the€
rights of such persons to be enrolled . . . . . and (2) the decrees
of the Choctaw ani Chickasaw Citizenship Court are, irrespective of
any facts that might have been considered in connection with the
applications of such persons . . . . . firial.
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This broad grant of power now seemingly conferred by the
c¢pinion of the Assistant Attorney-General of February 10, 1905, will
practically reopen for adjudication a number of cases which have
been adjudicated by the Commission under the act of June 10, 1896,
and by the Choctaw and Chickasaw Citizenship Court . . . . . It
this direction is adhered to the Commission will be compelled to
proceed to a trial de movo of numerous cases of applicants . . .
whose rights had, in our opinion, become res adjudicata, and where
any proceedings wherein they might appear as parties in interest
have been dismissed. ’

The plaint of the Commission seems to be, in substance, when
analyzed, that consideration of the cases of persons claiming right
of citizenship, resident in the nation and borne on the tribal rolls,
will involve so mucl labor, and be so inconvenient, that it prefers
they should not be heard, regardless of whether they were ever
properly within the jurisdiction of the Commission in 1896 and of
the Citizenship Court, or not, so only these tribunals or the latter
one assumed to render a decision depriving them of their clear right.
It is needless to say that I am cof the opinion that the considerations
suggested by the Commission are not of a character entitled to
executive or judicial consideration.

It was first held by the Department, so far as I am advised,
May 21, 1903, in cuse of Wiley Adams, that the Commission under
the act of 1896 was without authority to admit or deny citizenship
of persons borne on the tribal rolls as citizens. I have had occasion
in several more recent cases to examine the question, among others,
in cases of Benjamin J. Vaughn (I. T. D. 11952-1904), March
24, 1905; Stonewall J. Rogers, (I. T. D. 6340-1904), March 25,
18053 Mary Elizapeth Martin, March 24, 1905; and Dr. Clay
McCoy, and have no doubt that the decision of the Department was a
true construction of the power of the Commission under the act.

It is also well founded and well established that in dppellate
proceedings the appellate tribunal obtains no jurisdiction of a cause
by appeal, if the original tribunal had none over the subject, and that
such objection may be taken at any time, and that consent of par-
ties can not give jurisdiction. * Elliott’s Appellate Procedure, 1892,
says:
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Sec. 12. Jurisdiction of the subjec't can not be given to any
court by the parties since such jurisdiction can be conferred only by
law.

Sec. 13. It iz a necessary sejuence . . . . that parties can
not by consent confer upon the appellate tribunal authority to de--
cide questions which are not in the record, except in cases where
it has original jurisdiction.

Sec. 470. . Cbjections to the jurisdiction of the trial Court over
the subject may be successfully urged at any time. If the trial court
did not have jurizd:iction of the subject the appellate court acquires
nene (citing Morris vs. Gilmer, 129 U. 8., 315; Chapman vs. Bar-
ney,(ib., 677).

Sec. 498. The rule that a party must adhere to the theory
adopted in the trial court does not preclude him from insisting on
appeal that the trial court had no jurisdiction of the subject, for
nothing that a party can do, short of executing the judgment in
some way, can deprive him of the right of objecting to the jurisdic-
tion. The theory of the law is that where there is absolute want of
jurisdiction there is no court, and it is too clear for controversy that
a party can neither create a court nor endow it with authorlty over
a subject not placed within its jurisdiction by law.

SRR 08 A Where there is no jurisdiction there is no
court, and if no court there is of course no officer or tribunal capa-
ble of acting in the matter at all. The phrase coram non judice does
not mean that the person who assumes to be a judge is not a judge,
but an intruder, or usurper; on the contrary, it simply means that
he is not a judge in the particular case or class of cases.

I deem the matter too clear to admit of debate, that if the
Commission had no power to purge the rolls, and Mrs. West was
on,a tribal roll, all the power of the Commission in 1896 was the
ministerial duty to inscribe her on the roll to be prepared. Had the
Commission denied her right, its action was a mere nullity. Any
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appeal taken from their action was a mere nullity. Any iudgment
of the United States Court upon such appeal other than to dismiss
it for want of jufisdiction was a mere nullity. Any action of the
Citizenship Court upon it was a mere nullity. That Court had no
jurisdiction, and should have dismissed it upcen her motion. The
Commission should proceed to hear her case upon the merits,

It is proper also for me here to add that it is not my province,
tor do I assume io make gz “broad” or yet any ‘“‘grant of power’’ to
the Commission. That is the province of Congress. I have merely
endeavored to define what powers were granted to the Commis-
sion and to the Courts by 'the acts of June 10, 1896, and July 1,
1902. I have carefully examined the decisiocns of the Department,
the opinion of the Attorneyv-General, and the former opinions from
this office referred to by the Commission, and, without discussing
them in detail, find nothing therein inconsistent with the views here-
in expressed, or in my former opinion herein, which is based on a
want of jurisdiction of the subject matter under the acts of 1896
and 1902, and I adhere to my former opinion herein.

Very respectfully,
FRANK L. CAMPBELL,
Assistant Attorney-(}eneml..
Approved: December 8, 1905.
E. A. HITCHCOCK,
Secretary.



DEPARTMENT OF THE INTIRIOR
OFFICE OF ASSISTANT ATTORNEY-GENERAIL.

In the mate r of the application c_:f Inla West, et al., for

enrollment a8 citizens by blood ‘of thﬂzﬁhaotuw ¥ation,

SYNOPSIS OF ORAL ARGUMENT in support of motion for a recone
sideration of the decision of the Assistant Attorney-General dated
February 10, 19085,

The applicants applied to the Comuission to the Pive Civilized
Tribes for enrollment as citizens of the Choctaw Nation under the
act of June 10, 1896, The Commission rendered a decision and from
that decision an appeal was taken to the United States Court and
there & decision was rendered admitting the applicants. The
‘decision of the United States Court for the Southern Disirict of
the Indian Territory was "arnulled, vacated, set aside" by the
decision of the Choctaw and Chickasaw Citizenship Court rendered
under the act of July 1, 1902, The whole question ef law arising
in this case is as to the validity and finallity of the adverse
decision of the Choectaw and Chickasaw Citizenship Court.

We contend that it was rendered by a court of competent
Jurisdiction under a valid law and that it is final against the
applicants and binding upon the Commission and the Secretary of the
Interior. This office has decided ip its said opinion dated
February 10, 12085 that the Commission to the Five Civilized Tribes
was without jurisdiction under the law of 1896 and that tharefore
the United States Court and the Choctaw and Chickasaw Citizenship Cow
Court was without jurisdiction, This conolusion is rsacl®d upon
the theory that the names of the applicants were upon a roll of

- the Chociaw Wation which was "confirmed" by an act of Congress ap=

proved June 10, 1896 and that therefore the Commission acted without



jurisdiction, In the act of June 10, 1896 coccurs the following
language !

ind providad further that the rolla of citizsnahip of the
saveral tribes as now exiating are hereby cenfirmed®

but in the met of June 7, 1897, ocours the following:

"Provided that the werds "rolls of citizenship® an used
in the ast of June 10, 1896 x x x shall be construed to
mean the last authenticated rolls of sach tribe which
have beon approved by tha council of the Nation®,

T™as two acis when read togethor mesan tharsfere that the only
rolls which are "econfirmed® are those "new existing® (June 10, 1896)
"which have been approved by the council of the Nation™,

There were snd are ge rolls within the meaning of this act,
Yo rell had been so"approved by the council of the nation®,

In order to escape the jurisdiection of the Ceommission under
the law of 1896 Ly showing the pressnce of itheir nauues wpon & rell
Yoonf{irzed" within the meaning of ithe law the hurden iz of course
upon the applicants, We have no objection however to assume the
purden upon this peint by way of assisting the office, As bearing
upon this we quote from the hoelding of ithe office in ths came of
Mary Sliszebeth Martin, an spplicant for enrollment as a citizen of
the Choctaw Natlon, dated March 24, 19085, as fellows:

"The Cormission states its ¢lewr conviction to be
that there had never pricr to the approval of the act
of Congress of June 10, 1896, been any rolls of the
aitizens of the Chectaw and Chickssaw Wations which head
been ratifisd and confirmed by the lagislstive bodies of
the two Mations x x x xV,

It tharefore appesrs when the acts of June 10, 1896 and of
June 7, 1897 are examined and the facts understood as they existed
and exist and s set forth by this office that since there wers 1o
rolls "confirned®™ within the meaning of the law there were 1o
persons without the Cormissionts Jurisdietion in 1866, This applie
cont sprlied to the Commission and the Commission had jurisdiction
to entertnin hin appliontion. I% was passsd wpon and the case
passod to the Unitad 2tates Conrt and the Choetaw and Chickasaw

Citizenship Court.
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Bui if the heldine of thé offioe retative te the Cormdszion's

Jurisdiction in 1896 was well foundsd it could net operate tw the
advantagse of the spplicants, They bhelong to the class of personsg
passed upon by the Unived States Court for the Soulhern Disirict

of the Indian Tsrritery. They were persons deprived Ar a Tavorable
Judgment® of the United States Court by the Chectew and Chick saw
Citizsnahip Courtd acting under section 31 of the act of July 1,
1902, They and thoss sinilarly sisuwated wers the persons %o whom
the legislation refarred in fixing the jurisdiction of the Citizene
ghip Court and that juriedicotion was {ixed without refaerence to the
Jjurisdiction of any other tribunal, The act gaid th-t a test suiy
might be entertained by the Chootaw and Chickss w Chéftonship Courty
and that 4if it found th it personz had bean irregularly adsitted
by the United dtates Court, those parsons "thus devrived of a
favorable judgment® should, in order to furtk r prosecute thelr
citigenship eclaims have their cases tranafrred to the Choctaw and
Chickasaw Citizenship Court, These appliecentes did so and invoked
its Jurisdictdon and & second docision wna rendercd adverse to

them in their om individual case, The particular guestion that
arises in this casse, with reference t¢ the Choctaw and Chickasow
Citizenghiyp Court heving jurisdiction, hxa heen passed upon by the
Attormey Cenersl of ¢he Unlted Stutes in an opinien dated lay ¥, 1904
A copy of that opinion is attached harete and made a part of this
atatement., Certain persons sought Yo ascape the Fuwkndbodkowxufx
affect of the decision of the Citizenship Court in the tsst case

by showing thht they had besn originally admitted by the Comuission
under the law of 1806, The Attorney-Genercl hald that (hey were,
without refarence to the Commission's action in 1896, of the class
of persons ®deprived of a favorable Judgment® by the Cltdzenship
Court in the test oase and were ragquired in ordasr %c prosecute

their cliaims further to transfer their caseas to the Citizenship
Court, The perasons in connecidon with whom this decision wan
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rendered ware fAavBrchpupon the tridbal rolls of the Choctaw YWation
and thers cases ware in all resrects parallel to the present vase
except sironger for the reason that they wers in fect and in law

Indians of unquestionad siatus 2nd antitled e snrollment,

Whan the set of July 1, 1902, wes pamaéd Congreas had r.ference

to a class of persons and that class of porsons were those who

had heen adnitted to citizenship by the United Stnies Court,

These persons heleng to that class, The lay made no exception,
and intended te make no exeoptions. The law had ne referencs

to the ear'y history of these cases or any other cages, It sald
that the decision of the Citlizenship Courd should apply %o those
peracns aduitted hy the nited Stertes Court., Thess rersons werse
aduitted by the United “tates Court and the dsoision of the
Citigenshiy Court applied to them and is final sgainst them, There

can be no controveray as to whnt4€§§‘1aw‘ggz§ and the only way the

iuw can he avoided i¢ o say that it iz wconatitutional and not
valid, In view of the declaration of ths Suprems Court of the
Tnited States in the case of Sterhens vs, Chercken ¥atlon and
its latar expreasions in octhar oases we do not apprehend iLhat
such a holding will be made, In citizenship questions it 1z not
a mattar of what Congress has power to de. The only quesiion is
what has 1% sadd and done and what juriediction has 1% conferred,
in tarme, uwpon its tribunals. If Congress had gsid in ths act
of July 1, 1902, that the Citizenship Court should have jurdsdice
tion to try mnew tha citizenship claims of all persons rosiding
Weot of the Miapouri, KXanses & Texnss Railway its Jurisdiction
would have heen thig fixed but woeuld have been ne clearey than ite
Juriediction was Tized in desipnatlihg the class of persons whose
claims had heen passed upon by the United States Court,

¥ot only was jurisdiction piven the citizenshipy court over
these persens in terme, but they have inveked 1% ,

The question ap %0 the finelity of th decisdions ef the

—
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Citizenshnlpy Court has bhean passed upon net enly by the Atlornoey-
Genersl as abeve shown but by both Judges of the Unilted HStates
Court for the Southarn District of the Indisn Territory. We refer
to the cases of John Quiney Adams vs the Choctan and Chickasaw
Fatione and Dora Pethea, ot al,, vs., Chootaw and Chickasaw
Fations dacided by Judpe Townsend and the case of Thompson va,.
¥organ decided by Judge Dickinson, In the Tirst two cases the
plaintiffs were denied citizenshiy hy the Unlited Ztates Court under v
the act of Tune 10, 1896 and sonusght by a hill in equity to set
agide the adverss decision of the United States Conrt upen ithe
ground that the appeal had been taken without notice te tham,
Judge Townsend hald that sinee they were pasped woen by the United
States Court under the law of 1896 they bhelonged to the glass of
persons rafarred to by the aet of July 1, 1%02 mnd that it wa§~;“~
gumbant upon them te arresl to the Choctaw snd Chickasa: :
ghip Court if they wished to further presecute thelr claims, In

the cagas of Thompson vs Morgan, the plaintiff Thompson was an applie
xant before and passed upkn by the Choctaw snd Chickesaw Citizene
ship Court edversely to him, Ve zought to maintain & suit in
sjectment for the possescsion of land ralsing ithe question of the
validity and Tinality of the Cltizenship Court's decision adverae

to him, Judpe Dickinson held that the Cltizenship Court was a Court
of compatent jurisdietion and that its decislion adverse to the
gprlicent was valid and Winding, It was held furthsr that without
refersnce to othar guestions that since tha applbant had inveked

the Jurisdistion of the Citizenship Court he coeunld not now bs haard
to queastion the validity and finality of ite deciaslon, While these
decisions of the United 2tatas Court in Indlan Te ritery are in
connaction with casas which are not antiwmly parallel with the
prasent cass wvet thay haar direa%ly upon the guesiion of the
validity an? finality of the adjudications of the citizenship cowurt

and od the raquiramant which confronts the appliceunts of the class
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to which these persons helong to invoke ite Jurindietion in order
Qd further prosscuta their claima,

argument was on this day mailaed —te'ﬂhutw H. Hows, the i‘tenmay
of record of the applioemnts, at Washington D.0., by registared
mail,

Subseribed and sworn to hefors me this 12¢h day of Oetober 1%05,

Totary puniie,




© weyr
oy uecoig oy i¥e wbbJ

QAPECLIPOY FNY BMOLN PO PELOLe WE PTR JS&V YU oL gupoper T802°

% TRRTIRAG

% L _Riiplis

LR

|
|
|

¢

i < N WU TNy O TN s i

Jowugn’ wg AFAPINGpou DG PR AeETRpOLSY




N7

v _Jrf?/ n~y

7 o)
JW.H
DEPARTMENT OF THE INTERIOR, FHE
WASHINGTON,
FPebruary 15, 19085,

D.fl. 9044-1905,

1.7.0.,10355-1904

1484"1905 .

LRS

fommi gsion to the Pive Jivilized Tribes,
¥uskogee, Indisn Territory,
Gentlemen:

Incloged herewith 1g a communieation datsd December
16, 1904, from H¥rg, Loula West, of Ardmore, L#disn Territory,
forwsrding 2 petition sddresased to the President, praying him
1o ecausge an investization to be made of the allezations con-
tained in sald petition, and, if said &llegations are found to

. he true, to cause her name o he placed upon tha rinﬁl rell of
the Choetaw Yation,

It appears from sald petition that your ﬂoémiaaicn
desms itselfl precluded from considering her osase, by rcason of
a deeigion of the Chootaw-Thickaaaw Cisigenanip Court denying
her enrollment. ‘

In an ¢pinion dated Pebruary 10, 1908, approved by
the Department, the Assistant Atsorney General held that your
Commisoion has jurisdiction to examine into the claimanti's casce,
and should adjudicate it upon itg merits, regardless of any

Judgment of the Cltizenship Court.,

Inelosed herswith ip a copy of sald opinion for your

-~ = T WA LS



guidance., You will permit the petitioner to submit such testimony
in support of her claim ag she may see fit.
Respectfully,
M, M. Miller
Agcting Secretary.

3 inelosures.
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The Choctaw Nation. | Before the U.8.Ind. Agti
vs, Union Ageney, 1.7,
J.B.Shockley, et als, Marech 26, 1889,

J. By Bhogkley, the claimant in this case, bases his claim on the
ground of being & lineal descendant of the Choctaw tribe of Indians.
This claim ias supported by the testimony of witnesses whose state-

ments you will herein find, The gase is hereby sulmitted for

your action == on the merits of the evidence.

Respt,.

A, Telle,
Attys for the Choctaw Nation
In appealed citizenship onses
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Union Agency, ¥Nuscogee, I.T.,
- Mareh 26, 1889,

In the matter of

John E. Shoakloy
Ve Diaputed eitizenship
Choctaw Nation.
Before the United States Indian Agent.
The claimant in the above siyled csuse by his attorney
eonfidently submite said ocuse on its merits,
J. 8. Blandley,
Atty. for claimant,



Department of the Interiew.
Conmissioner to the FPive Civiliged Tribes.
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Lula Went et al, petitioners.

1
1
Ve, 1 Petition for identification and
1 enrollment,
Chootaw and Chiockasaw Hations, 1

Defendantsy- 1 e et ‘

Come now petitioners herein, Lula West, P, X. West, Roy West,
liarie West, Corine Weat, Elzora Shookley, Zhkel Jones(nee Shocikley),
Charles L. Shockley, Callie Shockley, Albert Shooklay, Herman Shocklay,
Hamie Shockley, Herbert B. Bhoskley, H, #., Bhookley, Ava Shockley, Matib
Bhookley, Leverett Shookley, Slva liay Shockley, FPlasssee Shookley, Paue A
line Daniel(nee Bhockley, Albert Shookley, Mattie L. Osborne(nee Shook-
ley), Bddie Shockley, Lenora Parker(nee Shockley), Treva Myrtle Parker,
Lud&e Franklin Parker, William k% Parkey and Albert R, Shookley,
and rospmat.fﬁlly shhte that they and each of them are citizens of the
Chostaw Bation, and are sentitled té be identified and enrodled on the ro
rolls of said nation, and to the enjoyment of all the riz;his, privilices
and imuunities of any other citisen of that nation,

As grounds therefor, they allepe that on or about the 15tk day
of July, 1889, John Bhockley and his wife Mattie L, 8hoolkley, William B/
Bhookley md his wif'e Hlzora mam?. Charles L, Shookley, Sphraim &,
‘ Shockley, Lula B8hookley, und Albart,iahneklay, wore admitted to citizen-
ship in said Nation by a decree of the United Statoes Indian Agemt, Loo
i, Bennett, which said deoree was alfirmed by the Seorstray of the In-
terior on or about the 9th day of January, 1890; that thore&fterwé.rds
said pariies were duely and legally enrolled on the rolls of that nat.ama
and that from the ;irjs.’t.e. ‘of said decision ot“ the said Indian Agent mmgilkx
thoy sontinued at all times therealter to be citizmns of said nation,
to be duely enrolled on the rolls thereof, and to be residents theresof
that all of theam, exocept John Shookley, who had died prior thereto,
were enrolled on the rolls made up for the payment of the lease distriet
monay in 1893, and that they drew tneiyr pro rata share of that money;
that also HBddie Shookley, a child of said John Bhockley and Mattie R,

Shookley, Roy West, a child of Lula Weat(nee ﬁhocklay) and NMattio 8hook

Q
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ley, a child of Hphraim B, Shockley, and others were on said roll so
prepared in 1893 for the payment of thq lease distriot money, and drew
their pro rata share of that money; that said last named partics were sid
80 citizens of said nations and residents thereof at all times sinoce
said date, —

Petitioners would further state that Xddio Shoskley was borna

or about the _day of , a8 the legitimate issue

of said John Shockley and Mattie L Shookley; that after the doath of sa
said John Shookley, his said wiffe lattie L} Shoekley on or about the 22
day of January, 1899, married a white man pamed J. R. Oaborne, and thsi
both the said Addie Bhookley and his said mother are on the tribal rollg
residents and citizens of said nation.

Petitioners further stete that said Charles L. Shockley mar=
ried Callie Mitohusson, a white woman, in accordance with the laws of
gsaid nation, on or about Degember 10, 18983, she beinr then and there a
regident of said nation, and that ssid parents had born o them as the
issue of this marriage the following four shildren:- Albert Bhookley
born Ssptaieex@pck@fky June 30, 18956, Herman Shockley born May 23, 180
1897, Mamie Shookley born Osctober 11, 1899, and Herbert H. Bhookley bomm
June 15, 1903, all of whom are citizens of said nation and residents
kruraxfy of the Chiokasaw Nation.

Petitioners further state that fphraim B, Shookley married
Ava Townsend, a white woman, in acocordance with the laws of the said
nation, on or about the 30th day of July, 18980, she being then and ihere
a resident of said nation, and that they have as the issue of this mar-
riape the following children born to them:- Mattio Shockley born Septome
bor 26, 1691, Leverett Blhookley bornm August 16, 1896, flvn May Shookley
born Ooctober 12th, 1900, and Plasssee Shockley born April &, 1903, all
of whom are citizmens of sald nation amnd residents of the Chickasaw Natig

Petitioners further state that Lula Shockley married a whibe
man nased F. XK, West on or about the 20th dey of Ausust, 1889, ho baing
then and there s resident of said nation, and had by him as the tssue of

this warriage the following ohildren:- Roy West born Seplember 26, 18901,



Marie West born Decomber 3, L8965, und Corine West born August 25, 1898,
all of whom are ocitizens of said Chootaw Nation and residents of the
Chiokasaw Hation.

Petitioners further state that Albert P, Shookley married

a white woman named Pauline DeBose, in ascordance with the laws of sald

nation, and had by hér one child named Albert Shookloy who was born on
or about the day of , 1898; that said Albert P Suock
lay died on or about the __day of 1898, and that after his

death, his said wife, Pauline Shockley, married a whito wan named
Daniel,; that said Albert Shookley and Pauline Daniels are both citi-
mens of said nation and entitled to be identified and enrolled.
Petitioners state further that William X, Bhodkle&, who died
about the year 1894, marricd a white woman named Belty Duke, on or about
the /6 day of Segtectn (577 , and by her had two children

ag Lhe issue of this smarriage, Lenora Shookley and Albert R. Shoolley;

el vhe sald Betly Bhnookiey died on or about the  day of o

and that therealterwards ihe sald Willimzx K. Shookley warricd a wnile wo
wouman named Zlzora fage, then and there a resident of sald natlion, in

accordance with the laws of said nation; that the svaid William &, Bliooke
ley and Rlmora Shookley had born to them as (he issue of this marriage a
the ___ day of __ / s f / y One shnild namsd Zthel Shockley, wh

on or about the  day of , married a whito man naned

Jones; that Lenora Bhockley, one of the Children of said

William X, Shookley by his first wilfe Betty Duke, married a white man

anaved W, I, Parker, on or about the __5:_ day of ﬁ_ﬂg-__«. ,éééé v and has by
. . 26, 1897, :

him the follewing shildreni- Treva Nyrile Parker born SuXy<2kyka8@pcoex
Ludie ¥Frankiin Parker born Julp 31, 1899, and William Leslie Parker vorn
April 14, 1902.(Akso George Ceoil Parker borm OUctober 2, 1904),

Fotitioners further state that all of said petitioners are liw
ing and reaidentis of oither ithe Chootaw er Chickasaw Hations; that all
pf them are sitizens of the Chootaw nation, and that they have continuca
ly been citizens thereof, the sald Children from their birih, and the
said adults from their adoptiom under the decree aforesaid, and the ine

ter,arriesd partios from the dates of their marriaces,



Petitioners state further that application was rade for
the identification and enrollment of all of petitioners who wore then
living on or about the ___ day of ' 1896 to the Commission to

wronrfully and withont authority or~l@wmt§“the‘ﬂnit§d 8tatea Jourt; andq"“}”

afterwards to the Citigenship Court. Petitioners later made application

to said Commission when it was making its Cleld identification at Ardmoe

on or about August 1898, and such of them as were then living were en-

rollsd as thsy have boen inlormed on a white card; that such of saild

gnildren as have been born sinee then have made application for enroll

ment in dus and apt time to said Comuiesion before December 25, 1902,
Wherefore, considering the above, petitioners pray to be iden~

tified and enrolled as oitizens of said Choataw Hation, and for any and

all other proper and suitable relief,

} R 2

Attorneys for petitioners,
I, Lula West, do sokemnly swear that the facis and silatementis
contédned in the above petition are true,

' Submcribad and sworn to bofore me this the 1llth day of January, 1906,

hutavy'yublic.




Department of the Interior

Commissioner to the Five Civilized
Tribes

éhoctaw Enrollment Case of Loula West, et. al.

Letter of Acting Sécretary of Interior of February 15, 1905, to the
Commission to the Five Civilized Tribes, transmitting copy of
an opinion of the Assistant Attorney General for the Depart-

ment of the Interior of February 10, 1905.

Letter of First Assistant Secretary of Interior of December 13, 1905,
transmitting to the Commissioner to the Five Civilized Tribes
copy of an agproved opinion of the Assistant Attorney General
of December 8, 1905.



DEPARTMENT OF THE INTERIOR.
WASHINGTON.

Y

| - February 15, 1905.

Commission to the Five Civilized Tribes,
Muskogee, Indian Territory,
Gentlemen:

Inclosed herewith is a communication dated December 16, 1904,
from Mrs. Loula West, of Ardmore, Indian Territory, forwarding a
petition addressed to the President, praying him to cause an investi-
gation to be made of the allegations contained in said petition, and,
if said allegations are found to be true, to cause her name to be
placed upon the final roll of the Choctaw Nation.

It appears from said petition that ycur Commission deems it-
self precluded from considering her case, by reason of a decision
of the. Choctaw-Chickasaw Citizenship Court denying her enroll-
ment.

In an opinion dated February 10, 1905, approved by the De-
partment, the Assistant Attorney General held that your Commis-
sion has jurisdictioa to examine into the claimant’s case, and should
adjudicate it upon its merits, regardless of any judgment of the
Citizenship Court.

Inclosed herewith is a copy of said opinion for your guidance.
You will permit the petitioner to submit such testimony in support
of her claim as she may see fit.

Respecttully,
M. W. MILLER,

Acting Secretary.

heTs it

DEPARTMENT OF THE INTERIOR.
Office of the Assistant Attorney-General,

Washington.
February 10, 1905.

The Secretary of the Interior.
Sir:

I received by reference of December 23, 1904, with request for
opinion thereon, the communication of Mrs. Loula West, addressed
to the President, asking an investigation of the Choctaw citizenship
case of herself and others of the same family.

The petition states that she is of Choctaw descent, bw(;rn in
Tennessee, removed to the nation twenty years ago, and has ever
since resided there; that she applied to the Choctaw authorities for
readmission and was denied, but appealed tc the Indian Agent, at
Muskogee, the matter was fully heard, the agent found her claim
proven, recommended her admission July 15, 1889, and this action
was approved by the Secretary of the Interior, January 9, 1890; that
she was regularly borne on the tribal rolls, and drew the leased dis-
trict money payment in 1893, as shown by the authenticated rolls
in the possession of the present commission.

She then states that she applied to the Dawes Commission un-
der the act of June 10, 1896 (29 Stats., 321, 339), and was ad-
mitted, from which the Choctaw Nation appealed to the United States
court for the central district of Indian Territory, which affirmed
the judgment, after which the citizenship court, organized under the
act of July 1, 1902 (32 Stat., 641, 646-8), annulled this judgment,
and the cause was transferred to that ccurt to be adjudicated,
whereupon she filed a motion for dismissal of the cause upon the
ground that the court had no jurisdiction of it, but the motion was
overruled, and ultimately the court denied her enrollment.

She states that the Commission to the Five (Civilized Tribes
admit the justice of her claim to Choctaw citizenship, but deem them-
selves precluded from considering it by the judgment of the citizen-
ship court, and she prays investigation of her case by the President
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and an order to the Secretary‘of the Interior that she be placed on
the rolls, if such allegations are found to be true.

Accepting such allegations as true, for the purposes of discus-
sion here, I am of opinion that the Commission has ample jurisdic-
iion to examine into the merits of her claim, and, if the facts are
found to be as stated, that she is entitled to be enrolled.

The act of June 10, 1896, confirmed the tribal rolls, and un-
der it the Commission had no jurisdiction or power to eliminate
persons therefrom. In respect to such persons, already recognized
ag citizens on the tribal rcll, they had no power other than identi-
fication and entry upon the roll by them to be prepared. Such
action was not a decision of admission of such applicant to citizen-
ship, as that status already existed. In her case (as the facts
are stated) it existed by virtue of her recognition and enrollment as
a Choctaw by the Secretary of the Interior, January 9, 1890. That
the Commission “1a.d no power to deny enrollment of such an appli-
cant was decided by the Department, May 21, 1903, in the Choctaw
case of Wiley Adams.

The United States Court, under the act of 1896, supra, had in
citizenship cases no other jurisdiction than an appellate one, and
from the very nature of such jurisdiction obtained no jurisdicticn
by an attempted appeal of a matter wherein the original tribunal
had no jurisdiction. My opinion was so expressed in the recent
Creek case of Mary C. Keifer ( I T D 5066-1902, 6236-1903). It
follows that the attempted appeal by the Chectaw Nation in the
case here under consideration, if the facts are as stated, vested no
jurisdiction in the court to which the appeal was attempted to be
taken, and, its judgment being essentially and necessarily a nullity,
the citizenship court itself obtained no jurisdiction in the case
by going through the fcrm of annulling a judgment that for total
want of original jurisdiction had never any va?lidity or operation.

I am therefore of opinion that the Commi@ion to the Five Civi-
lized Tribes have jurisdiction, upon the facts stated, to examine into
the claimant’s case, and should adjudicate it upon its merits re-

—bH—

gardless of any judgment of the citizenship court.
Very respectfully,
FRANK L. CAMPBELL,
Approved: Assistant Attorney-General.
February 10, 1905.
E. A. HITCHCOCK,
Secretary.

DEPARTMENT OF THE INTHRIOR.
WASHINGTON.
December 13, 1905.

Commissioner to the Five Civilized Tribes,

Muskogee, Indian Territory.

Sir: ;

‘There is inclosed a copy of the cpinion of the Assistant Attor-
ney General of Decamber .8, 1905, in the Choctaw enrollment case
of Loula Wiest, et al., approved the same day, in which he adheres to
his former opinion. ¢

You will proceed in this and analogous cases in accordance with
such opinion.

Thomas Norman, of Ardmore, I. T., appears as attorney for tae
applicants in this case.

Respectfully,
THOS. RYAN,
First Assistant Secretary.

DEPARTMENT OF THE INTERIOR.
Office of the Assistant Attorney-General.
| Washington.
December 8, 1905.
The Secretary of the fnterior.
Sir: |
I received by reférence of April 22, 1905, the motion of counsel
for the Choctaw and Chickasaw Nations for reconsideration of my

¢
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opinion of February 10, 1905, in case of Loula West and other
(I. T. D. 10353-1904), applicants for enrollment as citizens of th:
Choctaw Nation. The motion assigns error in the most general
terms that ‘“the conclusions of law therein reached are e-rrgoneeora'
and should not stand.” No error of statement of fact 1s alleg l;;
and for all purposes of this motion it stands conceded 'that‘ Sl

Loula West is a Choctaw, born in‘Tennessee who removed
te the Nation twenty years ago and has ever since, resided there
She applied to the Choctaw authorities for readmission, was dénied.
?ppealed under a ChLoctaw law to the Indian Office, was admitted’
January 9, 1890, by the Secretary of the Interior, was thereafter
borne on the tribal rolls and participated in the 1893 leased district
money payment. She was enrolled by the Dawes Commission under
the act of June 10, 1896 (29 Stat., 321, 339). The Choctaw Nation
appealed to-the United States Court, Central District Indian‘Terri—
t.ory, which affirmed the judgment, after which the Citgzenship Court
un-der the actnf July-1, 969 139 Stat., 641, 646-8), in the tesz
fmt, a.nnulled this judgment; the cause was transferred ;o thaltvcourt
for adJud‘i(':ation; she filed a motion for its dismissal upon the ground
that the court had no jurisdiction; the moticn was overrulet(,i and
the court entered a judgment denying her enrollment. She ap,plcied
E](; the present Commission for enrollment, and was denied upon
the ground that the Commission is barred from consideratio f
ber case by the judgment of the Citizenship Court. s

Upon these facts, February 10,-1905, I rendered an opini
that, as the tribal rolls were confirmed by the act of June 10 p18906n
supra, the Commission had no jurisdiction to purgé the triba,l roll :
and had only a ministerial duty to enroll all enrolled persons Sd
s.is ‘Fhe United States Court and the Citizenship Court had no ori’ 'anl
jurisdiction in such cases, but only an appellate one in cases appeg;ilad
from decisions of the Commission upon applications by unenroll:d
pe.érsons for admission to citizenship, all the pﬁoceedinas in th
of Loula West were without jurisdiction of eitiler thebUnited eStCise
or the Citizenship Court and a nullity, and th%tt it was the dutgr1 ei’
the Commission to the Five Civilized Tribes fto consider th e
and adjudicate it upon its merits, g

In oral argument the i »
; ) general assignmentfof error i
clusions of law was defined to be: |

N
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(1) In holding that any rolls of the Choctaw Nation existed
which were confirmed by the act of June 10, 1896.

(2) But whether so or not, these applications belong to the
class of persons ‘‘deprived of a favorable judgment” cf the Ux_lited
Siates court by the judgment of the Citizenship Court, which there-
by acquired jurisdiction to act finally and to conclude them by its

final judgment. ¥

With the motion is also transmitted for my consideration the
leiter of the Commission to the Five Civilized Tribes and of May
27, 1905, wherein the Commission recites the facts in case of Loula
West, above briefly set out, and, among other things, says:

The Commission has not, as vet, complied with the instructions
contained in departmental letter of February 15, 1905, and before
doing so desires . _ to call attention to certain departmental
opinions heretofore rendered in reference to perscns who applied
for citizenship in the Choctaw and Chickasaw Nations under the
provisions of the act of Congress approved June 10, 1896, (29 Stat.,

321).

Reference is tlen made to the opinion of this office of March
17, 1899, as to the finality of decisions of the Commission under the
act of 1896, supra; to the act of July 1, 1902 (32 Stat., 641); de-
claring that ‘“‘the judgment of the Citizenship Court in any or all
of the suits or proceedings committed to its jurisdiction shall be
final;” to the cpinion of the Acting Attorney-General of May 9,
1904, in the matter of Richard B. Coleman; departmental letters

of June 10, 1904, (1. T. D. 1610-1904), in case of Andrew D. Pol--

lock, and August 3, 1904 (I. T. D. 6174-1904), in case of ‘Dr. Clay
'McCoy, and my opinion of July 30, 1904, therein, and proceeds to
say that the Commission under these departmental plain construc-
tions of the acts of June 10, 1896, and July 1, 1902,—

has uniformly held (1) that the decisions of the Commission in
1896 admitting persons to citizenship in the Choctaw and Chicka-
saw Nations, which were unappealed from, are conclusive as to the
rights of such persons| to be enrolled ... . . . and (2) the decrees
of the Choctaw and Chickasaw Citizenship Court are, irrespective of
any facts that might bave been considered in connection with - the
applications cf such final.

—
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This broad grant of power now seemingly conferred by the
cpinion of the Assistant Attorney-General of February 10, 1905, will
practically reopen for adjudication a number of cases which have
been adjudicated by the Commission under the act of June 10, 1896,
and by the Choctaw and Chickasaw Citizenship Court . . . . . It
this direction is adhered to the Commission will be compelled to
proceed to a trial de movo of numerous cases of applicants . . . .
whose rights had, in our opinion, become res adjudicata, and where
any proceedings wherein they might appear as parties in interest
have been dismissed.

The plaint of the Commission seems to be, in substance, when
analyzed, that consideration of the cases of persons claiming right
of citizenship, resident in the nation and borne on the tribal rolls,
will involve so mucl: labor, and be so inconvenient, that it prefers
they should not be heard, regardless of whether they were ever
properly within the jurisdiction of the Commission in 1896 and of
the Citizenship Court, or not, so only these tribunals or the latter
one assumed to render a decision depriving them of their clear right.
It is needless to say that I am cf the opinion that the considerations
suggested by the Commission are not of a character entitled to
executive or judicial consideration.

It was first held by the Department, so far as I am advised,
May 21, 1903, in case of Wiley Adams, that the Commission under
the act of 1896 was without authority to admit or deny citizenship
of persons borne on the tribal rolls as citizens. I have had occasion
in several more recent cases to examine the question, among others,
in cases of Benjamin J. Vaughn (I. T. D. 11952-1904), March
24, 1905; Stonewall J. Rogers, (I. T. D. 6340-1904), March 25,
1905% Mary Elizepeth Martin, March 24, 1905; and Dr. Clay
McCoy, and have no doubt that the decision of the Department was a
true construction of the power of the Commission under the act.

It is also -well founded and well established that in appellate
proceedings the appellate tribunal obtains no jurisdiction of a cause
by appeal, if the original tribunal had none over the subject, and that
such objection may be taken at any time, and that consent of par-
t‘ies can not give jurisdiction. Elliott’s Appellate Procedure, 1892,
says:

el

Sec. 12.  Jurisdiction of the subject can not be given to any
court by the parties since such jurisdiction can be conferred only by
law.

Sec. 13. 1t is a necessary sequence . . . . that parties can
not by consent coufer upon the appellate tribunal authority to de-
cide questions which are not in the record, except in cases where
it has original jurisdictigr.

Sec. 470. Objections to the jurisdiction of the trial Court over
the subject may be successfully urged at any time. If the trial court
did not have jurisdiction of the subject the appellate court acquires
none (citing Morris vs. Gilmer, 129 U. S, 315; Chapman vs. Bar-
ney, (ib., 677).

H* % % ok ok ok ok ok

Sec. 498. The rule that a party must adhere to the theory
adopted in the trial court does not preclude him from insisting on
appeal that the trial court had no jurisdiction of the subject, for
nothing that a party can do6, short of executing the judgment in
some way, can deprive him of the right of objecting to the jurisdic-
tion. The theory of the law is that where there is absolute want of
jurisdiction there is no court, and it is too clear for controversy that
a party can neither create a court nor endow it with authority over
a subject not placed within its jurisdiction by law.

Sec 50350 Lt Where there is no jurisdiction there is no
court, and if no court there is of course no officer or tribunal capa-
ble of acting in the matter at all. The phrase coram non judice does
not mean that the person who assumes to be a judge is not a judge,
but an intruder, or usurper; on the contrary, it simply means that
he is not a judge in the particular case or class of cases.

I deem the matter too clear to admit of debate, that if the
Commission had no power to purge the rolls, and Mrs. West was
on a tribal roll, all the power of the Commission in 1896 was the
ministerial duty to ingcribe her on the roll to be prepared. Had the
Commission denied her right, its action was a mere nullity. Any



appeal taken from their action was a mere nullity. Any iudgment
of the United States Court upon such appeal other than to dismiss
it for want of jurisdiction was a mere nullity. Any action of the
Citizenship Court upon it was a mere nullity. That Court had no
jurisdiction, and should have dismissed it upcn her motion. The
Commission should proceed to hear her easc upon the merits.

It is proper also for me here to add t\$‘at it is not my province,
nor do I assume 1o make a ‘“broad” or yel’/ ny ‘‘grant of power” to
the Commission. That is the province of ‘C.Jngress. I have merely
endeavored to define what powers were granted to the Commis-
sion and to the Courts by the acts of June 10, 1896, and July 1,
1902. T have carefully examined the decisicns of the Department,
the opinion of the Attorney-General, and the former opinidons from
this office referred to by the Commission, and, without discussing
them in detail, find nothing therein inconsistent with the views here-
in expressed, cr in my foermer opinion herein, which is based on a
want of jurisdiction of the subject matter under the acts of 1896
and 1902, and I adhere to my former opinio'i herein.

Very respectfully,
FRANK L. CAMPBELL,
Assistant Attorney-General.
Approved: December 8, 1905.
E. A. HITCHCOCK, 8
Secretary.



I. T, D, J. R. W,
3693-1905,
December 8, 1905,
The Secretary of the Interior,

Sir:

I received by reference of April 22, 1905, the motion of
counsel for the Choctaw and Chickasaw Nations for reconsideration
of my opinion of February 10, 1905, in the case of Loula West and
others (I,T,D, 10353-1904), applicants for enrollment as citizens
of the Choctaw Nation. The motion assigns error in the most
general terms that "the conclusions of law therein reached are
erroneous and should not stdnd." No error of statement of fact
is alleged, and for all purposes of this motion it stands conceded
that:

Loula West is a Choctaw, born in Tennessee, who removed to the
nation twenty years ago and 'ms ever since resided there. She ap=
plied to the Choctaw authorities for readmission, was denied, ap=-
pealed under a Choctaw law to the Indian Office, was admitted
January 9, 1890, by the Secretary of the Interior, was thereafter
borne on the tribal rolls and particpated in the 1893 leased
district money payment. She was enrolled by the Dawes Commission
under the act of June 10, 1896 (29 Stat., 321, 339). The Choctaw
Nation appealed to the United States Court, Central District,
Indian Territory, which affirmed the judgment, after which the
Citizenship Court, under the act of July 1, 1902, (32 Stat.,

641, 646-8), in the test suit, annulled this judgment; the cause
was transfeeeed to that court for adjudication; she filedamotion
for its dismissal upon the ground that the court had no jurisdic-
tion; the motion was overruled, and the court entered a judgment
denying her enrollment. She applied to the present Commission

for enrollment, and was denied upon the ground that the Commission
is barred from consideration of her case by the judgment of the
Citizenship Court,

Upon these facts, February 10, 1905, I rendered an opinion
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that, as the tribal rolls were confirmed by the act of June 10,
1896, supra, the Commission had no jurisdiction to purge the tribal
rolls, and had only a ministerial duty to enroll persons, and as
the United States Dourt and the Citizenship Court had no original
Jurisdiction in such cases, but only an appelate one in cases
appealed from decisions of the Commission upon application by
unenrolled persons for admission to citizenship, all the proccedings
in the case of Loula West were without jurisdiction of either the
United States or the Citizenship:.Court and a nullity, and that it
was the duty of the Commission to the Five Civilized Tribes to
consider the case and adjudicate it upon its merits.
In oral argument the general assignment of error in the

conclusions of la®Ww was defined to be:

- (1) In holding that any rolls of the Choctaw Nation existed
which were confirmed by the act of June 10, 1896.

(2) But whether so or not, these applications belong to the
class of persons "deprived of a favorable judgment" of the United
States Court by the judgment of the Citizenship Court, which thereby
acquired jurisdiction to act finally and to conclude them by its
final judgment.

With the motion is also transmitted for my consideration the
letter of the Commission to the Five Civilized Tribes of May 27,
1905, wherein the Commission recites the facts in the case of

and
Loula West, above briefly set out,/among other things, says:

The Commission has not as yet complied with the instruce
tions contained in the departmental letter of February 5, 1905, and
before doing so desires. . . to call attention to certain depart-
mental opinions heretofore rendered in reference to persons who
applied for citizenship in the Choctaw and Chickasaw Nations under
the provisions of the act of Congress approved June 10, 1896 (29
Stat., 321).

Reference is then made to the opinion of this office of March
7, 1899, as to the finality of decisions of the Commission under
the act of 1896, supra; to the act of July 1, 1902, (32 Stat.,641),
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declaring that "the judgment of the citizenship court in any or all
of the suits or proceedings committed to its jurisdiction shall

be final;"™ to the opinion of the Acting Attorney~General of May

9, 1904, in the matter of Richard B, Coleman,; departmental letters
of June 10, 1904, (I.T.D., 1610-1904), in case of Dr. Clay McCoy,
and my opinion of July 30, 1904, therein, and proceeds to say

that the Commission, under these departmental plain constructions
of the acts of June 10, 1896, and July 1, 1902«=«

has uniformly held 1 +that the decisions of the Commission im
1896 admitting persons te citizenship in the Choctaw and Chickasaw
Nations, which were unappealed from, are conclusive as to the righs
of such persons to be entitled. e« ¢« o« and 2 the decrees of

the Choctaw and Chickasaw Citizenship Court are, irrespective of
any facts that might have been considered in connection with the
application of such persons. . . . . final.

This broad grant of power now seemingly conferred by the
opinion of the Assistant Attorney-General of Fberuary 10, 1905,
will practicelly reopen for adjudication a number of cases which
have been adjudicated by the Commission under the act of June 10,
1896, and by the Choctaw and Chickasaw Citizenship Court. . . If
this direction is adhered to the Commission will be compelled to
proceed to a trial de novo of numerous cases of applicants. . .
whose rights had, in our opinion, become res adjudicata, and where
any proceedings wherein they might appear as parties 1n interest
have been dismissed,

The plaint of the Commission seems to be, in substance, when
analyzed, that consideration of the cases of persons claiming
right of citizenship, resident in the nation and borne on the
tribal rolls, will involve so much labor, and be so inconvenient,
that it prefers they should not be heard, regardless of whether
they were ever properly within the jurisdiction of the Commission
in 1896 mx and of the Citizenship Court, or not, so only these
tribunals or the latter one assumed to render a decision de-
priving them of their clear right. It is needless to say that I
am of the opinion that the considerations suggested by the
Commission are not of the character entitled to executive of judicial
consideration,

It was first held by the Department, so far as I am advised,
May 21, 1903, in the case of Wiley Adams, that the Commission
under the act of 1896 was without authority to admit or deny
citizenghip of persons borne on the tribal rolls as citizens. I

have had occasion in several more recent cases to examine the



the question, among others, in cases of Benjamin J, Vaughan (I.T.D.
11952-1904), March 24, 1905; Stonewall J., Rogers (I.T.D. 6340~
1904), March 25, 1905; Mary Elizabeth Martin, yarch 24, 1905; and
Dr Clay McCoy, and have no doubt that the decision of the Depart-
ment was a true construction of the power of the Commission under
the act,

It is also well founded and well established that in appellate
proceedings the appellate tribunal obtains no jurisdiction of a
cause by appeal, if the original tribunal had none over the sub-
ject, and that such objection may be taken at any time, and that
tonsent of parties cannot give jurisdiction. Elliott's Appellate
Procedure, 1892, says:

Sec., 12, Jurisdiction of the subject cannot be given to any
court by the parties since such jurisdiction can be conferred only
by law,

Sec., 13. It is a necessary sequence, . . that parties cannot
by consent confer upon the appellate tribunal authority to decide
questions which are not in the record, except in cases where it has
original jurisdiction.

. L] . L] . L] L] L . L] L ] L] [ ] L] L] L] . L] . .

Sec., 470, Objections to the jurisdiction of the trial court
over the subject may be successfully urged at any time. If the
trial court did not have jurisdiction of the subject the appellate
court acquires niéne citing Morris v, Gilmer, 129 U,S.,315; Chapman
v. Barney, ib., 677,

L] L] . . . L] e L] L] L] . [ ] [ [ * e L] L] . L] o ]

Sec., 498, The rule that a party must adhere to the theory
adopted in the trial court does not preclude him from insisting on
appeal that the trial court had no jurisdiction over the subject,
for nothing that a party can do, short of executing the judgment
in some way, can deprive him of the right of objecting to the jurks-
diction, The theory of the law is that where there is absolute
want of jurisdiction there is no court, and it is too clear for
controversy that a party can neither create a court nor endow it
with authority over a subject not placed within its jurisdiction
by law,

L] L] L] [ L] L] L] L] . . L . L] L) L . L . . . (] L

Sec. 503. Where there is no jurisdiction there is no court, a
and if no court there is mRExEENxxEX 0of course no officer or tribunal
capable of acting in the matter at all. The phrase coram non
Judice does not mean that the person who assumes to be a judge is
not & judge, but an intruder, or usurper; on the contrary, it
gimply means that he is not a judge in the particular case or
class of cases,



I deem the matter too clear to admit of debate, that if the
Commission had no power to purge the rolls, and Mrs, West was on a
tribal roll, all the power of the Commission in 1896 was the

ministerial duty to inscribe her on the roll to be @mxmx prepared
Had the Commission denied her right, its action was 2 mere nullity.
Any appeal taken from their action was a mere nullity. Any judg-
ment of the United States Court upon such appeal other than to
dismiss it for want of jurisdiction was a mere nullity. Any ac=
tion of the Citizenship Court upon it was a mere nullity. That
court had no jurisdiction, and should heve dismissed it upon

her motion, The Cormission should kEaxxxxx proceed to hear her
case upon the merits.

It is proper for me here to add that it is not my province, nor
do'i~555ume to make a "broad"™ or yet any "grant of power"™ to the
Commission., That is the province of Congress. I have merely en-
deavored to define what powers were granted to the Commission and
to the courts by the acts of June 10, 1896, and July 1, 1902. I
have carefully examined the decisions of the Department, the
opinion of the Attorney-General, and the former opinions from this
office referred to by the Commission, and, without discussing them
in detail, find nothing therein inconsistent with the views herein
expressed, or in my former opinion herein, which is based on a
want of jurisdiction of the subject matter under the acts of 1896
and 1902, and I adhere to my former opinion herein.

Very respectfully,
(Sgnd.) Frank L, Campbell,
Assistant Attorney-General.
Approved: December 8, 1905.
(Sgnd.) E. A, Hitchcock,

Secretary.
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Union Agency
Muskoges, Ind. Ter., July 15, 1889,

JOHRENR SHOCKLEY
Tie
CHOCTAVY NATIOHN,
~ OPINION OF LEO B, BENNETT, UNITED STATES INDIAN AGENT, O
APPRAL, TAXEN FROM DECISION OF THR CHOCTAY WATIOHAL COUNCIL.

o TR 5 (CHATNS. T
The evidence in this case shows trat in Cotober, 1888, the oclaime
ant, John Shockley, filed a petition before the General Council of
the Qhecﬁw Nation, asking that all the rights, privileges and im-
munities of Choctaw cltizenship be granted unte the petit ioner,
John Shockley, and his family, to wit: iattle L. thookley, his wife,
and their several children as follows: William Shocklsy age 20 and
his wife Elzorn Bheookley age 18, Charles L. Shoeckley age 18, Ephraim
Shockley age 16, Lula Shockley age 14 and Robert Bhockley age 12:
and that clajimant based his petition upon the allegationm that as,
the petitioner is a Choctaw by blood, being the son of Nancy Shocke
ley who was a half-breed Choctaw wormn who lived and died in Tenne
esgee and thal after the death of potitioner?s parents he went to
live with his mother's half-sister, who is 2 fullblood Chooctaw,
/ The evidence taken in the onse before the Counecil consisted of
& staterent bP Hemry Wages thnt Ythe old people® meaning the old
Chootaws, told affiant thet Ephrdim Shockley, who was the father of
petitioner, had mriea. a Choctaw woman and tihat the petitioner had
always represented himself as a Chootaw. Wade Hampton, & venerable
and intelligent old gentleman who is well known to me and who at
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the time of giving his evidence before the Council waz a Semater,
stated that he Imew petitioner in Tonnessee in the yesar 1859 and
subsequently and timt petitioner was at that time living with a
woman who claimed to be Choctaw aml whoe talked Choctaw as well as
English, that she had a mark known as ®six town" and she was a
member of that town; that affiant heard this woman ¢laim petition-
er as her nephew and that her general reputation was of being a
Choctew, Clayton Shockley who has been personally ¥nown to me
for several years as a man of good repute and entitled to credit
statod that he knew petifi oner for foriy years, that peilitioner
was considered a Chootaw from childhood, that he knew petitioner's
father and mother and that Noncy Shockley, the mother of petitioner,
wag gonsidered & Choctaw half-breed, that after the motherts death
this Aunt Huldah, & half-sister of the mother and herself a Chootaw,
a full bloed, took charge of petitioner and ralsed him; that sub-
geguently poetitioner was sent off teo learn & trade and thus sepa-
reted from his Aunt Huldeah and his brother and sister who are still
1iving in Tennessee,

In support of his allegation the petitioner stated that his
mother had told him he was an Indian but he did not remember if
she suid Chootawi that his Aunt Huldah told him they were Chootaws}
tha t Wade Hampton often came to thelr house and told him that he was
a Chocotaw, that his aunt spoke of her kin folks being in Mississip-
pi and that she belonged to the "six town clan,®

James Good stnted that he had known the SZhockley family ever
since he could remember and they were always oslled Choctaws; that
the father of petitioner was a white wman dbut the mother a half-
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breed Choctaw, that they said they wers Indinns, were called Indians
and loocked like Indians, that he is Lifty-five years of apge,

By resolution approved Qotober 290th, the Choctaw Counecil rejecte
od the prayer of petitioner, and fiis review is upon his appeal from
their decision.

In & commmicgation of November 5th to this office, the petition-
er states that upon the advige of Captain J.S.Standley, the present
Hational Azont of the Choetaw Natlon, returned heme from Counecil
and bought an improvemsnt near Stringtown. That he came to the
Choctaw Nation becuuse Wade Hampton, to whom I have previcusly re=-
foerred as a Bemator and prominent Choctaw, wrote him tiat he would
not have any trouble in estahlishing his right,

On Hovember 28th, National Secretary Telle states officially
tret he reduced the statements of Clayton Shockley and Mat Goad to
writing and that he is satisfied from their answers that they ware
honest in their opinions touching the same, : ‘

On Hovamber 30th Hen. B, ¥, Smallwocd, Principal Chief of the
Chootaw Hation, wrote this office that the evidence presented ape
peared to his mind to be worthy of consideration and he asks that
the clainm of said Shickley be examined for he "belisved the same to
be a bona-fide citizen of our Netion,®

The evidence in thds onse is oll ex-parte but has been taken
before the Choetaw authorities and the attorney of that Hation, Mr.
As Telle, uader date of March 26th, 1889, submits the case upon the
merit of the evidence abfva pummerised. In my opinion the petitione-
er has made ouwt & strong case with presumptive evidence ,'dhic}i is
rather persuasive than convinecing. All the evidenes, both pro and
eon that can be obtained iz herewith submitted. The Chootew Nation
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by its Ohief Magistrate admits the justness of petitl oner's prayor
and resis the onse uvpon the evidence as presented,

In such acase as this 1t appears to me that there could only
be one conelusion, for all the evidence is favorable te the petition-
er and not only o but the Chief Magiatrate of the Choctaw Natlon
frankly admite that it is his beliefl that the petitiomer is a bonn-
fide citimen of the Choctaw Nation. In answer the Chootaw Nation
rasts entirely uwpon the Resolution of the Choctew Council denying
this petitionerts prayer. A denisl iz not evidence against pe-
titi onerts 4 aims,

Heving fully considered the premises it is my opinion that the
petitioner, John Shoockley, is a Chootaw Indian through his mother,
Naney Shockley, and &s such iz entitled to citizenshiy in the Choge
tow Natien. I therefore decide this appeal in favor of the peti-

t donor,
(Signed) TLeo B. Bennott,
Ue 8. Indian Agent,
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Refer in reply R.V.B,
te the following:

L DEPARTMENT OF THE INTERIOR,
54241-1889 OFFICE OF INDIAN AFFAIRS,

WASHINGTON, January 8, 1890,

The Honorable,

The Secretary of the Interior,
Bir:

I have the honor to enclose, herewith, & letter of November
' 28, 1889, from Leo B. Bennett, Esq,, Union Indian Agent at Muscogee,
Indian Territory, transmitting the evidence in the case of John
Bhoeckley, and others, claimants to Choctaw citizenship, appealed
from the adverse decision of the Choctaw National Council, and his
findings in favor of the appellants,

Inasmuch as the claim is not contested by the Choctaw Author-
ities, before the Agent, it is not deemed necessary to review the
evidence submitted by the alaimm{t Ni'miﬂcixm iimgdmittodm attor-
ney for the Nation, to support the claim, and I have the hormr to
recommend that Agent Bemnett's findings in the case be approved,

Very respectfully,
Your cbedient servant,
T, J. Morgan,
Cormissioner.,

(Murchison)
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DEPARTMENT OF TN INTERIOR,
Washington, January 9, 1890,

The Commissioner of Indian Affairs.
Bir:

I have considered the declsion of U, B, Indian Agent L.E.Bennett,
Union Agency, Indian Territery, in the metter of the elaim of John
Bhockley and family, to Choctaw citizenship, which accompanied your
communication of 8th instant, and in view of the fact that this claim
iz not contested by the Choctaw authorities, Agent Bennett's finde
'Lnga in favor of claimants, is, as recommended by you, apgproved,

The papers which accompanied your communication are herewith
returned.

Very respectfully,
e Y TR T s —
Acting Secretary.
173, Ind, Div, '90.

Nine enclosures,
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Ardmore, 1. T, december 16th, 1904.

To his Excellency, Theodore Rosevelt, President of the United
States of America,
Waghington, D.C.

Dear Sir:

Your applicants in the within petition degire to bring the

matters set out therein to your persgonal attention. We fully
realize the irmense amount of business before you, and well know
that your persgsonal attention cannot be given to everything; and
vet at the same time we believe we will get the wrongs done us
righted if we can get the matter before your Excellency; so with

the hope that you may be able to grant us a personal hearing, we

humbly submit our cause 1n+o your ranaa klng,wou to rem mb r

% A "Q@W W <
that we are poor and ignorant Indians, and with no ocne to appeal

to except yourself, in whom will you permit us to say we fully
confide.
Very truly yours
Mrg Loula West, "Nee Shockley.

DEPARTMENT OF THE INTERIOR,
Received
DEC 21 1904
Yo .10353

- Indlan Territory Divigion,

DEPARTMENT OF THE INTERIOR
TER 10-19085,

Returned with Wo. 14&4

inelosure 2 IND , TER, DIV,




Petition of 7. ¥, West, et al,
Before His Excellenoy,
ke Pregident of the United States,
Washington, D.0, '

Your petitioners herein Charles L, Bhookley, Ephriem
Shookley, Toula West, nee Shookley, and their Mother, Hattie L.
Shockley and Elzora Shookley, wife of Willlam Shookley, decsased,
respeosfully state that some of them af*e Indians by bloed snd the
remained of them are white people, who have intermarried with
them, and that they all live in the Indim Territery, and have
lived in this Territory for over twenty years and that during all
the time they heve been in the Indian Territory amd all time before,
vour petitioners clumod to be of Choctaw decenty and oclaimed to be
entitled to all the ricghtas* nrivilmrez; and Lmuni nies inoidﬂnt

e RN e

ther=t0; that on the -« day s::t | | t.hwa parties ahove

upon an appeal from the Couneil of the Choetaw Nation to the
United Stastes Indian Agent st Muskogee, Indisn Territory, were on
the 15th day of July, 18689, admitted to ol tizenship of the "hootaw
trive of Indians in wvirtue of the deecision rendered on that day
by the Honorable Leo E. Bennett, &t that time the United Statas
Indian Agent for the Pive Clvilized Tribes, who by virtue of his
offieial position and the Laws of the United States, and of the .
Indian ¥ation, had authority t¢ pass upon their olaim for cltiszen-
ship and Jurisdiction to entertain the appeal heretofore mentioned
and t0 sdmit your petitioners ¢ the rights of citizenship for
which they were prosecuting an appliecation.

The judgment of the Indian Agent is as follows:

: Union Agency

John Bhoekley, et al,

-n

ve Mugkogee, Indian Territory,

July wm,_ 1889,

.-y s SE ww

Choetgw Nation,

LA PR T e e » SR s PR ——— Beranad M,/_‘M



Opinion of Leo E, Bennett.

Tnited States Indian Agent on appeal taken from decision
of the Chootaw National Counecil, »

The evidence in this case shows that in Oeteber 15848, the
elaimant, John Shooklsy, filed a petition before the gensral Counedl ;
of the Thootaw ¥ation, asking that all of the righta,' 1;r1vilrzgm and
immunities of Chootaw citigenghip be granted unte the petitioner,

John Shockley and his family, to wit:i- Mattie L. Shoekley, his wile,
and their several c¢hildren, as followsi- Willlam Shockley, age
twenty, and his wife, Elzora Shoekley age eighteen, Charles L.
Shookley age eighteen, Ephriam Shockley age sixteen, Lula Shoekley
age fourteen am'Albort. Shoekley age twalve; and that claimant
based hipg petition upon the allegation that he, the petitioner ip

a Chootaw by blood, being the son of Nanoy Shookley, who was & half.
breed Choctaw woman who lived and died in lenness<e and thas afser
the death of petitioners parents he went to live with his lHother's
half-gigter, who is a full-blood Chootaw. The evidence taken in the
eaze before the Council oonsisted of a statement by Henry Vage, that
“the old people”, msaning the old Choetaw told affiant tha¢ Hphriam
Shookley, who was the father of petitioner had married a Chootaw

woman, and that the vetitioner had always represented himself as a

Choataw,

Wade Hampton, a venerable and intelligent old gentlenan, ,
who 1B well knewn 0 me and who at the time of sivins ¥is evidence o
before the Touncil was a Senator, ostated that he knew peticioner 1::/,/"
Tennessee in the yesr 1859, and pubsequently and that pesitiomer — -

\‘

was at that time living with s woman who claimed t0 be Choetaw, and
who talked Choetaw as well as English; that she had & mar¥X Znown as
"gixtown" and she was a member of that town; that affiant heard
this woman olaim petitioner as her nephew, and that her genarﬂ
ropumzim vm of being & Chootaw.

Clayton Shoekley who has been personally knm %o me for
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gseveral vears as a man of good reputation and entitled to credit
stated that he knew petitioner for forty years; that petitioner was
congidered a Choetaw from childhood; that he knew petitioner's

Pather and Mother, and that Naney Shockley, the Mother of petitioner
was considered a Choctaw half-breed; that_after the lMother's death
this Aunt Huldah, a half-sister of the Mother and herself a Choctaw
full-blood took charge of petitioner and raiged him; that subsequently
petitioner wag sent off to learn a trade and thus separated from

hig Aunt Huldah and his brother and sister who are still living in
Tennessee.

In support of his allegation the petitioner states that
his mother had told him he was an Indian but did not remember if
she said Choctaw; that his Aunt Huldah told him they were Choctaws;
that Wade Hampton often came to their house and told him that he
was & Choctaw; that his Aunt spoke of her kin folk being in Wis-
gissippi and that she helonged to the "Sixtown Clan".

James Good stated that he had known the Shockley family e
ever since he could remember and they were always called Choctaws;
that the father of petitioner was a white man, but hig mother was a
half-breed Choctaw; th#t they were Indians, were called Indians and
looked like Indians; that he is forty-five years of age.

By resolution approved October 29th the Choctaw Council
rejected the prayer of petitioner and this review isg upon his appeal
from their decision. ‘ -

In 2 coomunication of November 5th to this Office, the
petitioner states that upon the advice of Captain J. S. Stanley,
the present National Agent of the Choctaw Nation, he returned home
from Couneil and bought an improvement near Stringtown; that he
came to the Choctaw Nation because Wade Hampton, to whom I have
previously referred as a Senator and prominent Choctaw wrote him

that he would have no trouble in establishing his right.



On November 28th National Secretary Tell states officially’
that he reduced the statements of Clayton Shoekley and Mat Cood
to writing and that he is satisfied from their answers that they
were thoroughly acquainted with the facts as stated; and that they
were honest in their opinions touching the same.

On November 30th Honorable EB. F. Smallwood, prineipal
Chief of the Choctaw Nation, wrote thig office that the evidence
pregented appeared to his mind to be worthy of consgideration and he
asked that the claims of gald Shoekley be examined for he believed
the same to be a bona-fide eitizen of our Nation.

The evidence in thiz case is all ex parte but hssg bheen
taken before the Choectaw Authorities and the Attorney of that
¥ation, Mr. Telle, under date of March 28th 1889, submits the case
upon the merit of the evidenge above mummarized.

In my opinion the petitioner had made out a strong case

i R S

with presunptive evidémae whiéh is father pergu#éivé than cdﬁvinciﬁg:”
All the evidence both pro and con that can be obtained ig herewith
pubmitted. The Choectaw Nation by its Chief Hagistraze’aubmita the
justice of petitioners nrayver and rests the case upon the evidence
as pregented,

In such & cage ag this it appears to me that there gould
only be one eonelugion. For all the evidence is favorable to the

petitioner and not only s¢ but the Chief YMagistrate of the Choctaw

¥ation frankly admits that it is his belief that the petitioner is

a bona-fide citizen of the Choetaw Nation. In answer the Choctaw
Nation rest entirely upon the resclutions of the Choectaw Couneil,
denying petitioner's prayer. A denial is not evidence against
petitioner's claim.

Having fully considersd the premiges it is my epinion that
the petitioner, John Shookley, ie a Choetaw Indian through his
Mother, Haney Shockley, and as such is entitled to citizensghip in

the Choetaw Yation..
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I therefore dedide this appeal in favor of the pevivioner.
(signed )TLeo X, Bennett,
Us 8, Indian Agent.

Your petitioner further states that the gaid Teo i,
Bennett as United States Indian A-ent, as aforesald, did on the
26th day of November 1589, transmit all the papers in said cause
together with the judgment, which he had rendered thersin after due
notiqe had been given to the Choetaw Authorities, to the Seoretary  ,
of the Interior and the Commissioner of Indian affairs, that on
Jenuary Sth, 1890, Commissioner of Indian affairs took under
consideration the approval or rejsetion ér the action of the United
States Indian Agent for the Pive Civilized Tribes admitting your
petitioners to citizenship, and om said day last mentioned the
Wonorable T. J, Morgan, then Commissioner of Indian affairs made

& recommendation to the Secretary of the Interior that the

P R e, s

of the United States Indian Asent for the Five Civilized Tribes in

udgment
admitting these people to eitizenship he a@pravadi that on Janusry
9th, 1890, MHonorable CGeorge Chandler, then 2cting Seeretary of the
Interior passing upon the judgment of sald United Stases Indian

hgent for tﬁe Pive Civilized Tribes, and upon the recommendation of
the Commissioner of Indian affairs, approved of the judgment of the

paid Indian Agent and render judsment in aceordance with the

- recommendation of the Tommisoioner of Indian Affairs. All the

various matters herein above mentioned ard set forth are of record
in the various departments of the Sseretary of the Interior, and
are accessible and can be had. ‘

Suhgequenily Congress passed an set on the 10th day of
June 1896, direocting the Commicsion to the Five Civilized Tribes,
oormonly known as the Daweg Commigsion to prepare and forward to the
Seoretary of the Interior sorreet rulls of all of the memhers of
the various Pive Civilized Trives. Your petitioners applied to this
Commigsion for enrellment. The set of June 10th 1896, provided,
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-ast of June 10th, 1896, &1iuded to above, providing, "That the rolls

L

as follows: "The rolls of ositizensghin of the variousg tribes as now
existing are herchy confirmed”, and the ascts also provided that

the parties whose olaims for citizenship are disputed or denied or
not aeted npon misht have thelr rights determined by the sald
Commission, but with this lacver provigion your petitioners have

no coneern, because at that time the rights of your petitioners
herein had been detsrmined, snd they were upon the rolls of citizen-
ghip of the Choctaw Nation and had theretofore., On the _____ day

of 3 1893, drawn their pro rata part of the leaged

digtrict money zolng to the members of the Five Civilized Tribes, a
regord of this will be found in the possession of the said Dawes
Commission, ;

As stated above your petitioners applied to the Dawes

Commi saion, &raraaaid, 0 be enrolled under that provigion of the
R AT 5

of citizenship of mha‘aeveral nribaa ag now existing are now oone
firmed." On the 7th day of June 1897, Congress of the Uni ted
ftates papned an aet defining what the sald words "Rolls of
Citlzenghip® meaning in the act of 1866 paid provision is as fol-
lows "that the words "rolls of eitizenship" as used in aoct of June
10th 1896, making provigion for current and contingent expenses of
the Indian Department for fulfilling treaty stipulations, that the
various tribes for the fiscal year ending June 30th, 1887, should
be construed . to mean the last nruthenticatsd rolls of each tribe
which have been approved by the Couneil of the Nation and all de-
cendants as have been entered on such rolls and such additional
names and their decendants as have been added either by the Tounecil
of such ¥ation; the duly authorized Court thersof or the Tommission
undar the ast of June 10th, 1896,

As stated above at the time the later act was passed
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your petitionsrs were then upon the authentiscated rolls of the .
Choetaw K&tion, a record of which is in the possession of the a0
palled Dawes Commigoion, and in virtue of thé decision of the
United ©tates Indlan Agent admitted them to eitizenship and the
approval of thelr judgment forwarded by the Seoretary of the
Interior, as well ag under the above acts of Congress, they were
entitled to be placed upon the rolls of eitizenship of the Choetaw
¥ation. This was done and your petitioners were duly enrolled.
The Choctaw Nation, however, were agrieved by the action of the
Dawes Commission and althourh they had no right or autherity to do
20, and in open violation of the law appealed from the decigion
of the Dawes Commigsion to the United States Tourt for the Central
Distrist of the Indian Territory, which saild Court your petitioners
allege had ne Jurigdietion of this eauaé whetever;

Subsequently on the da&y of -

garding their want of jurisdietion entered judgment, however,

approving of the aetion of the Dawes Commission and admitted again

and anew your petitioners to all the rights, privileges and a;

imeunities of the citizens of the Choetaw Tribe of Indisns, which V

agtion of saild Court however added nothing of the rights which

they were already possessed of as the rights of your petitioners

were confirmed hy the astd of Congress heretofore alluded to;
fubsequently the Congress of the United Stateg under

Section 31, 52 and 335 of the act approved on the lst day of July

1902, created & Court kmown as the Choctaw-Chickasaw C1tizenship

Court, This Court proseeding under the suthority granted it by this

ast of Congress annulled all of the judgments heretofore rendered

by the United Etates Courts in the Indian Territory, ineluding

your petitioners' judgment, whereupon your petitioners after the

cause had been transferred to the Choetaw-Chickasaw Citizenship

Court filed a written motion to have their cause dismisped, still
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nllogina and agserting that the Cowrts had no Jurisdietion over
them as their rights had been fixed by the judgment of the United
States Indlan Agent, which judgment had been oonfirmed by the sald
deeision of the Secretary of the Interior, and their names had been
duly and legally placed upon the authenticated rolls of eiltizenship
of the Choetaw ¥ation, = 4 further that Congress had confirmed that
roll, which confirmation of the roll by the Congress of the United
States above alluded €0 carried with it an absolutve right for

your petitioners enrollment and the absolute duty upon the part of
the Dewss Commission to make the enrollmsnt of them. This Choctawe
Ohickagaw Citigenghlp Court absolutely ignored your petitioners!
motion, whereupon your petitioners declined and refused to subumit

their cauge to that Courty this motion will be found with the

records of this cause now in the hands of the said Ohoetaw=hiockasaw
Citizenship Court, Your petitioners allege and charge that the .

three members of this Court wers viclently prejudiced against your

petitioners, and that one of them long before he had tried any of
the cases coming hefore him had sitated to wvarious parsies that he
intended to deny rights of olitizenship to asz many as he poosibly
eould, and when the motion was made to have your petitioners case
dismigged in this Court one of the Judges before the publlie and
from his judicial seat in the Court Room, in an angry and contentious
volee declared that your petitioners should never leave that Court
until a decigion had been rendered denying them of the rights of
eitizenahip, and your petitioners charge that they srossly and
wantonly trampeled upon the rights of your petitioners, yet in
utter disregard of all thig the said Choetaw-Chiokasaw 71tizenuship
Court falasified its judgment and entered a judgment t¢ the sffect
that your petitionerg had submitted the cause to them and further
denying all rightes of oitizenshlp %o your petitioners;
Subsequently your petitioners made application of the
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10,
Commiggion 1o the Five Civilized Tribes to be enrolled as citizens

of the Choctaw Natiom in wirtue of the aforesaid judgment of the
Seeretary of the Interior, and undsr the acts of Congress heretofore
alluded to confirming the rolls of eitizenship upon whish the cause

of your petitioners iz to be found, The jugtness of your petition-
era request was admitied by the sald Dawes Cormission, and they

admlit thar the righis of your wetitioners wers fixed and vasted by

the sald acts of Congress and the Secretary of the Interior and thau :
vour petitioners ought to be enrolled, but glaimed that the Nonora-

hle Seeretary of the Interior had lssusd an order, which az inter-
preted by the said Dawes Commission preventing them from snrolling

your petitioners upon the ground that the advarse decislon had been
made to thelr eclaim by ﬁh& afnretuid, Choataw-Ch sk ng 2 -z8n
Sourt, whose fudzment veur netitioners th&n sllaga 2% thsv now

fianse of the law for the nurpons of preventing your pastitioners'
enrollment by the sald Dawesg Commission, whioh allegation your
petitioners heg to submit ies true and correet.

¥ow your petitioners in obnelusion alleze that they are
humhle citigzeng of the Chootaw ¥ation znd are looking to'thﬁ Great
Govermuent of the United Staten, and espeelally to your Honorable
Belf to protect them in their rights and defend them against the

wronsg and injuastice;

Wherefore they reapec gfuily pray vour Excellency for an 2
- order Aireeted to the Yonorsble Magrecary of the Interior, réqu.st- |
ing him to investigste your petitioners allegations herelin made,
and 1f found %9 ba trus place them upon the final rells of the {

fhoetaw Nation and that they be permitted to share in the share in

the 4istribusion of the tribal property, which is now being alloted
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