
#165 Wood. vs. K*klaOil Co et al.-Superior Court

On motion for an order permitting the receiver to sell certain
personal property.

Objections of Taubman Su'oly Corporation to sale of certain

Approximately 4OOO ft of 6 5/ in O.D.second pond casing was
rented to the Keyokla 011 Co as shown by the contract in e v-
idence with an o,-)ti,-,,n to buy the same the Taubman Su:oly Cora-
oration to retain title to the ,J-,,)e until the purchase rice
was paid in full. (See contract for details of same). The op-
tion to purchase was not exercised. The rental on the pine
was "aid an provided.

The objections are to the effect that this pie is not subject
to labor end materiaL:ei'x liens created in the develop:'erit of
this property for oil and gas.

I. Private property may not be ts:en withort due process of law.
"The owner ofrop

e
rty can 	 be divested of it excep t

by his consent ' or in the manner :Drovided by law.-MOM EY
vs. COLEMAN,Sheriff(1923) 88 Okla'. lli, 212 Pac 14.31.

II. The contract renting the pine did
or a. joint adventure.

"The usual test of a partnership
a joint adventure is their intent
CAMPBELL vs SMITH(1924) 106 Okia

not create a. partnership

as between parties to
to become oartners.U.

26-232 Pac

III. The conduct of the parties to the contract did not dx e-
ate a joint adventure.

"A mining partnershi p or joint adventure cennot exist
unless there is a, Co-operation a one the parties in the

evel petet of a lease for oil and gas, each agreeing
to cv his nart of the eeoenses end to share in the pro-
fits and losses. !;Tae -re it is the intention of the par
ties that a partnership is to become effective upon the
ha en1ng of a certain contingency, or is to take ef-
fect at a future day, the relation of partners does not
exist. Irelan v Smoot 132 Okla 270 270 Pao 29"-TIEAL
OIL 00 vs FULLERTON-STUART LBR. 00(1929) 137 Okla
278 Pac 330.

IV. Contract renting ripe was not a. sale of the pipe but merely
a bailment, retaining title in the lender.

"The owner delivered to anothercasing to be used in the
drilling of an oil and gas well under the contract by the
terms of which a special rental was to be paid for the

nuse of same ad in case the well in which said casing
was to be used should be productive of oil and gas in
paying quantities, and shold be used for producing oil
or gas or in case the receiver desired to use said cas-
ing in any other well to be drilled for oil or gas, then
and in that event the arty receiving the casing should
purchase sane and nay, in addition to rental charged, a
sun fixed by tine p arties, HELD, this ws a tbailnient t and
not a. sale of the casing and title did not ass to the
part- reccivinr tie same. U.S.SUP LY CO e AWflxtVS(1919)
71 Okla. 293,-176 Pac 293.
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IV. Continued.
The opinion in this case says:
P.29 14. "The question presented and necessary for determi-
nation is whether this contract amounts to a conditional
sale or a bailment. If it was a conditional sale,not hav-
ing been recorded, it was void as against Andrews,and his •
lien would attach. On the other hand, if it held itrot to
be a sale,but a bailment ,the lien would not attach, and
the judgment should be reversed. The lower court took the
view it was a sale. This, we think was error, and for that
reason the judgment must be reversed." U.S.SUPPLY CO vs.
ANDRE^'S(l9l9) 71 Okla. 293, 170 Pac 293.

"l. The owner delivered to another casing to be used in
the drilling of an oil and gas well, under a contract by
the terms of which a special rental was to be paid for the
use of same, said contract further granting to the lessee
an option to buy said casing at a certain price fixed there-
in. HELD that, in the absence of an exercise of said option
this was a 'bailment' and not a sale of the casing and the
title did not -pass to the -party receiving the sar;e. "-OKMULG E
SUPPLY CORPORATION vs OIL WELL SUPPLY CO . (193 !4.) 167 Okla 505
30 Pac ( 2 ) 903.

The opinion says:
P/ 906."(1) Am examination of the contract in question
herein discloses that it is nothing more nor less than
a rental contract with an option to purchase.The record
discloses that the option was never exercised. There is
therefore, no theory of law or fact, whereby the trans-
action could be considered as a sale or a conditional
sale. Under the authorities above referred to, the con-
tract was a bailment, and consequently the intervenor,
had but one remedy, and that was the return of the pre .

-perty.0

V. The pipe rented to the KEYOKLA OIL CO by the TAUBMAN SUPPLY
CORPORATION should be returned to the owner and not •sold by the
Receiver.

U. S. Supply Co vs Andrews(1919) 71 Okla. 293-176 Pac 293.
Okmulgee Supply Corporatinn vs Oil Well Supply Co(193L.)

1b7 Okia 505,-30 Pac(2) 903.
Under the case last cited, Okmulgee Supply Corporation vs
Oil Well Supply Co, the court said:

P. 906."Under the authorities, above referred to, the
contract was a bailment, and consequently the inter-
venor(Okmul e SupDly Corporation owner) had but one
remedy, and that was the return o the ptpperty."



WOOK VS. KEYOKLA, NO. 1865.

Smithpoe and Keyokla joined in drilling a well
on Block Three, Sasakwa, Oklahoma, which was begun about
June 19, 1933, and completed on March 2, 1934, as a producing
oil and gas well, the witness, Key, testifying that it made
some two or three hundred barrels per day before the
operators attempted to deepen the well but that he did not
know what it made thereafter. A receiver was appointed to
take charge of the property who, after giving notice to all
interested parties, including the Taubman Supply Corporation,
secured an order of the court authorizing him to pledge
the credit of the leasehold estate, oil on hand and all
personal property and equipment used or obtained in
connection with said well, by issuing receiver's certificates
in the aggregate sum of $3178.00, which certificates were
thereafter issued. The receiver thereafter applied for an
order of sale of all property to which the Taubman Supply
Corporation has filed its objection claiming that 4000 feet
of the 6-5/8tht inch O.D. second hand casing belongs to
it free from any lien or any obligation to pay a portion of
the receiver's certificates. The contract under which the
casing claimed by Taubman was delivered to Keyokla was
offered in evidence and the question is now squarely pre-
sented as to whether or not said casing should be returned
to Taubman or ordered sold by the receiver for the purpose
or securing funds with which to pay the receiver's certifi-
cates and debts against the property.

The pipe in question was delivered to Keyokla
under a written agreement termed "contract" which appears to
be a rental agreement with sale upon condition subsequent
which is commonly known as a conditional sales contract.

The receiver contends that this pipe is subject
,'to sale for four reasons which, briefly stated, are as follows:

THE PROPERTY IS SUBJECT TO THE LIENS UNDER THE
STATUTE AND DECISIONS OF OUR COURT REGARDLESS

OF OWNERSHIP.

Section 7464 and 7466 C.O.S. 1921 create a lien
on the property in question.

The lien attaches regardless of ownership of the
property. See: International Supply Company vs. Conn,
119 Okl. 130, 249 P. 900; Commercial Oil Corporation vs.
Lumpkin, et al., 113 Okl. 158, 241 P. 137; Brewer vs. Oil
Well Supply Company, et al., 126 Okl, 108, 258 P. 866.

We respectfully direct the court's specific
attention to the Case of International Supply Company vs
Conn, supra, which we believe to be controlling on our first
proposition.

UNDER NUMERICALLY NUMBERED PARAGRAPHS NO. 4,
5 AND 9 OF THE CONTRACT UNDER CONSIDERATION
THE CONDITIONS HAVING OCCURRED THE SALE OF THE
PIPE WAS COMPLETE AND TITLE PASSED.

The witness, Key,
Taubman considered the sale
the conditions contained in
and nine are such that upon
the sale was complete; the
payment of purchase price.
contract are as follows:

testified that he understood that
completed but regardless of that
Paragraphs numbered four, five
the happening of the condition

only thing remaining was the
The important sections of the



r2-

"4. First party further agrees to buy said casing
and pay therefor the sum of ninety cents per foot,
less the amount of the rental paid by first party,
in the event said well so drilled by first party
produces oil at the rate of 150 barrels or more per
day, after the same shall have been on production
for a period of 30 consecutive days, in which event

it is agreed that the balance of the purchase price,
that is, 90¢ per foot, less the amount of rental
paid, shall be paid by first party to second party
out of one-fourth of the proceeds of the working
interest (7/8ths) of the oil and gas produced,
saved, and sold from said well; and first party
shall execute to second party a proper division
and/or transfer order in order to provide for the
payment of said one-fourth of the proceeds of said
oil and gas until the entire purchase price, as
hereinabove provided, shall have been paid to second
party.

"5. In the event said well shall result in a well
capable of producing oil and gas in paying g antifite
but at a rate of less than 150 barrels per day, after
the same shall have been in production for 30 con-
secutive days, then and in that event first party
agrees to purchase said casing at and for the price
of 90¢ per foot, less tine amount of rental paid,
and pay said purchase price less the rental paid
hereunder to second party in two equal installments,
the first of which shall be due and payable thrity
days from the date of the ddelivery of the said pipe
to first party by second party; hand the second of
wh.; h shall be due and payable sixty days from the
date of delivery of said pipe to first party by
second party.

"9. It is further understood and agreed that in the
event first party fails to complete the drilling of
the well hereinbefore referred to within thirty days
from and after the date of the delivery of said pipe
to first party by second party, first party shall,
in that event, at the expiration of said thirty day
period, pay second party for said pipe at the rate
of 90¢ per foot, as hereinbefore provided, less the
amount of rental paid by first party to second
party hereunder, provided that first party may, in
that event make the payment for the balance of the
purchase price in two equal installments as hereinbe-
fore provided for the payment in the event said well
is capable of producing less than 150 barrels per day,

after being on production for thirty consecutive days."

An examination of the language of the contract
evidences that the sale was made upon a contingency or con-
dition subsequent. Upon the happening of that condition the
sale became complete without the exercise of any ®Motion :,
on behalf of the buyer. This feature of the contract dis-
tinguishes it from an ordinary contract of rental with an
option to purchase. All of those contracts contain an
express provision that upon the happening of a certain
contingency the party may or may not exercise his option
to purchaso4 This contract provides that upon the happening
of the condition the sale is complete without an election
on behalf of the buyer.

After the condition occurred the most favorable
view for Taubman would be that the contract constituted a
mortgage on the pipe for the balance of the purchase. Under
this theory the liens attach inasmuch as the contract was-
never recorded thor filed in the office of the county clerk.
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See Oklahoma Tool & Supply Company vs. Smith, et al., 118
Okl. 228, 246 P. 1090; Atlas Supply Company vs Bank of
Commerce, et al., 101 Okl. 57, 223 P. 159.

THE CONDITIONAL SALES CONTRACT NOT HAVING
BEEN FILED IS VOID AS TO CREDITORS.

See Section 11908 0. S. 1931. See Rock Island
Impl. Company vs. Fagerquist, et al., 99 Okl. 282, 227 P.
117.

If Keyokla had purchased the property in question,
although the purchase price remained unpaid, the lien
attaches. Under the contract the title would pass to
Keyokla because the contract not being filed is void --
same as non-existent. The contract under consideration is
clearly a conditional sales contract as it contains no
option whatsoever of purchase but simply provides that upon
the happening of one of three contingencies or conditions
(Read carefully paragraph numbered four for first condition;
paragraph number five for second condition, and paragraph
number nine for third condition) the obligation to purchase
becomes fixed. Under the evidence the well was not com-
pleted within the purview of Section Nine of the contract,
the happening of which condition fixed the liability of
the parties and constituted a sale of the property. Under
the evidence the condition contained in Section Five of
the contract occurred which also fixed the rights of the
parties and constituted a sale of said property.

"All conditional contracts of sale of personal property,
if verbal, are void as to creditors of the vendee or
innocent purchasers, or, if in writing, are void as to
creditors of the vendee or innocent purchasers for
value, if not placed of record in compliance with
Section 6745 of the Revised Laws of 1910, State of
Oklahoma."

Tague vs. Guaranty State Bank, 202 Pac. 510.(Okl.).

TAUBMAN IS ESTOPPED TO OBJECT TO A SALE OF THE PIPE.

In this particular case Taubman Supply Corporation
was a party defendant. The receiver applied for an order
authorizing the issuance of receiver's certificates, which
certificates were to constitute prior liens upon the lease-
hold estate, the oil produced and all personal property and
equipment used in connection with said leasehold. This
application was filed on March 24, 1934, and notice was
served on Taubman on March 24, 1934. The order authorizing
receiver to issue certificates was issued on March 29,
1934, without objection on behalf of Taubman. Taubman is
now estopped to object to the sale under the well recognized
rule "If a man is silent when he ought to speak, equity
will debar him from speaking when conscience requires him
to be silent." When Taubman was notified that the receiver
was applying for an order authorizing the issuance of
receiver's certificates it should have spoken. The receiver
relied upon its silence as a consent to the order.
Receiver's certificates have been issued and now Taubman
should be debared from setting up its claim to the pipe
when conscience requires it to be silent. See 10 R.C.L.
21; Pomeroy's Eq. Juris, See. 818; Bragdon vs. MoShea, 26
Okl. 35, 107 P. 916; Jones vs. Perkins, 43 Okl. 734, 144 P.
183; and Brusha, et al. vs. Board of Education, 41 Okl. 595,
139 P. 298.

Taubman cannot be hurt as it has a perfectly
legitimate claim against Keyokla for the balance due it for
the purchase price of the pipe. The receiver and those
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holding his certificates, as well as the creditors, will
be materially injured if this pipe be not subjected to the
payment of said claims and certificates. The receiver and
those purchasing from him relied upon all of this property
for the payment of those obligations. Taubman, under no
conceivable theory, is entitled to have its objection
sustained..

Reectful1y submitted.
(\!	 ,lJ

4-1T /r±'.



STATE OF OKLAHOMA,
SS.

SEMINOLE COUNTY,

Roy Wood,

Vs.

Keyokla Oil Company,
et al.,

IN THE SUPERIOR COURT.

Plaintiff,

No. 1865.

Defendants,

BRIEF ON BEHALF OF RECEIVER.

Replying to the brief of intervener, Bown, we
call this Honorable Court's special attention to the cases
of International Supply Company vs Conn, 119 Okla. 130,
249 P. 900; Commercial Oil Corporation vs Lumpkin, et al.,
113 Okla. 158, 241 P. 137; and Brewer vs. Oil Well Supply
Company, et al., 126 Okla. 108, 258 P. 866.

The first above cited case is squarely in point
and decisive of tills case in all particulars. The Lumpkin
Case, supra, is also squarely in point. The Brewer Case
is in point, all holding that the lien attaches to the pro-
perty under conditions similar to those involved in the
instant case.

Justice Bayless in deciding the Gloyd Case
(30 P. 2nd. 947), deals with two ropositions; , first, the
question of whether or hot the creditors of the lessee
who contracted with the owner of a drilling machine for the
drilling of a well on the leased premises had alien on
the drilling machine which was used, operated and maintained
solely by the contractor, the creditors of the lessee not
having performed. any work or labor on the drilling rig or
machinery. Clearly the court was right in holding that the
general creditors of the lessee had no lien upon the tools
of the independent contractor who drilled the well. The
laborers of the independent contractor would have had such
a lien. The second proposition presents a situation almost
identical with that of the Taubman Supply Company in this
case. A supply house had loaned or leased a derrick to
the lessee under a written contract providing that upon the
happening of certain contingencies the lessee whould buy the
derrick. The court held that the liens attached to the
derrick. This is the exact situation presented by Taubman
Supply Company and this case alone is decisive of that
question. We most respectfully invite the court's attention
to the opinion written by Judge Bayless.

Justice Branson in the Lumpkin Case, in,-sub-
stance, said:

The person who performs such labor is entitled to a
lien therefor, not only upon the leasehold, but upon
the machinery, equipment, etc. located thereon; and
where the owner of such machinery permits a contractor
or his sub-contractor or agent to deal with such
machinery by employing another to haul the same as if
it belonged to the contractor, his agent or sub-
contractor, as hereinabove indicated, and the hauling
is done as per the contract, and the real owner thereof
does not put the person doing the hauling on notice of
his ownership thereof, he will not be permitted to set



up his ownership,±'or the purpose of depriving
the laborer of the lien granted him by Section
7464 and 7468.

We respectfully suggest that this Honorable
Court should hold that the property of the Taubman Supply
Company, as well as Brown, should be ordered sold by the
Receiver. Neither of these parties can be hurt inasmuch as
Taubman can collect from Keyokla Oil Company to whom it
sold the casing in question and Brown can recover from
Hilton Phillips to whom it is alleged he loarrdthe casing.

Re sptfully submitted.

AŜ W^41- ̂ --
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In The Superior Court of
Seminole County, Oklahoma.

Roy Wood,

Vs.

Keyokla Oil Company, et al.



IN THE SUPERIOR COURT OF SEMINOLE COUNTY, OKLAHOMA

ROY WOOD.,	
Plaintiff,

vs.

KEY—OKLA OIL COMPANY,
a corporation,, Defendant.

HARRY J. BROWN, Receiver
of Wofford Drilling Company,

Intervener.

No. 1865

BRIEF ON BEHALF OF INTERVENER,
HARRY J. BROWN, RECEIVER OF WOFFORD

DRILLING COMPANY

There have been literally dozens of cases decided by the Supreme

Court of Oklahoma, construing the mechanic's lien statute as applied to

oil and gas leases which have assumed that the lien applied only to the

machinery which the contractor owned or in which he had an interest; and

that the property owned by third persons disconnected with the drilling

of the well was not liable to the lien. The liens have been upheld or

denied in accordance with the conclusion of the court as to whether or not

the contractor did or did not have title to the personal property sought

to be impressed with the lien.

The first group of cases has turned upon the point as to whether

the owuer,in his contract with the driller, made himself a bailor or granted

some right to the driller which was inconsistent with absolute ownership in
If

the owner. 1 it has been held that the owner was the bailor and the drilling

contractor only the bailee, the lien has been denied, except with the single

exception of the case of INTERNATIONAL SUPPLY COMPANY vs. CONN, 249 PAC. 900.

While we have not been able in these cases to find any statement by the court

that ownership of the chattel by the contractor was necessary to a materialman'



lien, nevertheless, as we have said,in each case this proposition has been

assumed as self-evident. We cite a few of these cases, as follows:

U. S. SUPPLY COMPANY vs. ANDREWS, 176 PAC. 967;

GARBER & PULSE vs. GLOYD, 51 PAC. 2d 947;

OKMULGEE SUPPLY CORPORATION vs. OIL uELL SUPPLY
COMPANY, 30 PAC. 2d 903.

There are a large number of cases which have sought to hold the

owner of the chattel as a mining partner of the contractor who drilled the

well. In some cases, the property of the owner was subjected to the lien.

In other cases,the lien was denied, all according to the circumstances in

the case. But in each case, the assumption is that unless the owner of the

chattel can be held as a mining partner, his property cannot be subjected to

the lien. We cite a few of these cases, as follows:

YOUNG vs. KRUMME, 236 PAC. 606;

ROBINSON PETROLEUM COMPANY vs. BLACK, 280 PAC. 595;

SERAEDER vs. G0BLLEY, 259 PAC. 869;

BROWN vs. WASAFF, 259 PAC. 246;

ELLIS vs. LEWIS, 249 PAC. 295;

ARKANSAS FUEL COMPANY vs. McDOWELL, 249 PAC. 717.

The case of INTERNATIONAL SUPPLY COMPANY vs. CONN, 249 PAC. 900,

depended upon by counsel for the receiver, cites no authority except an

opinion by the Civil Court of Appeals of Texas, and the Conn case has never

been cited or referred to,so far as our investigation discloses. 	 It is a

commission opinion and was not even mentioned by Judge Bayless, in the

recent case of GARBER & PULSE vs. GLOYD, 31 Pac. 2d 947, who definitely and

finally established the law of this case. We quote from that opinion, as

follows:

"We will next direct our attention to the argu-
ments concerning the property of Garber & Pulse
and Champlin Refining Company, all of which was
taken upon this lease by Garber & Pulse under a

-2-



contract with Gloyd to perform services only.
There is no contention that Gloyd owned any inter-
est in this particular property at the time it was
taken upon the lease, or that anything transpired
while it was being used upon the lease that would
give him any claim to title thereto. We are of
the opinion that a person who takes his drilling
equipment or borrowed equipment upon the lease of
another for the purpose only of drilling a well
thereon, and the owner of the lease does not ac-
quire any interest in the title thereto, does not
thereby subject his property to the lien claims of
third person creditors of the lease owner. It is
the intention of the law to create a lien upon the
property of the contracting lease owner, in favor
of those having claims against the contracting lease
owner. As well might it be said that a carpenter
who takes his tools and equipment upon the land of
another and uses them in performing services in the
erection of a house thereon for a specified interest
in the title to the land, thereby subjects his tools
and equipment to the lien claims of those furnish-
ing•materials for the building of the house. There-
fore, the judgment of the trial court is erroneous
in so far as it attempts to subject the drilling
equipments, tools, etc., taken upon this lease by
Garber & Pulse, belonging to itself or to Champlin
Refining Company, to the lien claims of Gloyd's
creditors."

In conclusion, we most respectfully urge that there can be no

lien against the property of the Wofford Drilling Company loaned by the re-

ceiver to Phillips and by him without authority turned over temporarily to

Key-Okla Oil Company, and that this court should make its order directing

the receiver to deliver to the receiver of Wofford Drilling Company the

sixty-six (66) joints of three (3) inch pipe now in his possession.

Most respectfully submitted,

ttorhey for Receiver of Wofford
Drilling Company
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No. #165-Wood vs Keyokla Oil Co.-Superior Court of Seminole county, Ok.

RESPONSE TO MEMORANDUM OF AUTHORITIES FILED BY RECEIVER.

In his memorandum of authorits, the Receiver contends that the pipe

for which an order of sale is asked, is not the DroDerty of the Tauban

Sup-,ply Co and should not be delivered to them as requested in the objections

filed herein to the granting of the order of sale asked by the Rece:'er.

Four grounds axe stated for this conclusion of the Receiver:

1. The nroperty is subject to the liens claind' regardless of ownership.
Int. Su),, ly Co v Conn 119 Okla. 130, 2-9 Pac 900.
Cori, Oil, Corp. vs Lumpkin 113 Okia l5, 2Ltl	 .......
Brewer vs Oil 'Jell Supoly Co 126 Okla 'D, 258 !-ac 966.

2. Under the rental contract with ootion to purchase the pipe was s old
Contract, pragraphs +,5 and 9.
Okla, Tool & Su-1-ply Co vs Smith 118 Okla, 2 	 Pac i090.
Atlas Suooly Co vs Bank of Commerce 101 Okla 57, 223 Pac 159

3. The failure to file the conditional sale contract makes it void
as to creditors.

Sec 1190 o 0 S 1931
Rock Island. Ihip Co vs Fagerqist 99 Okia 22, 227 Pao 117
Tague vs Guaranty State Bank	 Okla	 202 Pac 510.

	

. Taubman Supoly Co ig estopoed to object to the sale of the pipe.	 -
10 R C L 21
Pomeroy l s Eq Juris sec 818.
Bragd.on vs McShea 2b Okla 35, 197 Pac 916.
jones vs Perkins 43 Okla 73, lL4 Pao 13.
Brusha vs Bd Education 41 Okla 595, 139 Pac 29g..

In response to the above propositions and the athorities cited in

sup-ort thereof, we submit thefollowing. We follow the above numbering.

1. The rooerty is subject to the liens claimed regardless of ownership
In otnosition to this position we call the courts attention to
the follwoing cases quoted from in our original memorandum:
U. S. Supply

C
o vs Andre*s(1919) 71 Okla 293-170' Pac 967.

(In this case the suit was brought by a lien claimant and
his lien was denied.)

Qkmulgee Supply Corp vs Oil Well Supp Co(1934) Ok. -30 Pac(2) 903
(In this case oil Well Sup Co claimed a lien on loaned pipe
and a judgment in its favor was reversed and pipe held loaned
only and not sold)

2. Under.the rental contract with option to urchase thepine was sold.
See the	 cited in the original memorandum:Se 
U.S.Su-oly Co vs Andrews(1919) 71 Okla, 293 176 Pac. 967
Okinulgee Sup 'ly Co vs Oil Well Sup Co( 19345	 Ok.	 30 Poc(2) 03

In Sturm vs Boker(193) 150 U S 310, 37 L ed 1093, 14 S Ct 99,
it is said ,,-	 .	 .

P. 1100. 11 The true distinction is pointed out by Wells J
in Hunt v Wyman 100 Mass 200 as follows: 'An option to purchase
if he liked is essentially different from an option to return
a Durchase if he should not like. In one case the title will not
pass until the option os determined; in the other case the pro-
perty passes at once, subject to the right to rescind and re-
turn.' ".

Paragraphs )4 and 5 provide forthepurchase at a future time
but clearly indicate that the contract was not one of a sale
of the 'ripe. No steps were taken at any time to exercise this
option; no division order was signed; no payments were made on
the purchase price provision was made for the return of the
pipe in paragraph 

6;; covenant was included in the contract

that the borrower should tjntai fl said pipe free and clear

of any liens, claim	
assers or encumbrances which may oe 	 t

against said pipe or any part thereot because of the

thereof by first oar ."(ars€raph )

Title was retained until full purchase price was paid(Par 10)
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3. The failure to file the conditional sale contract makes it void.
Vie contend, again that this is not a conditional sale contract
but a rent contract with option to purchase. Nevertheless the
failure to file the contract in a strict conditional sale does
not make it void or entitle one to prevail ober the seller.

In Ealy v Gen Motor Acc Corp( 193 L1. ) Ok	 36 Pac(2) 11. the
court said:

P. 5-"Under this proposition the defendant contends
that under section 11906 "0 S 1931(section 8551 C 0 S 1921)
there being no evidence hat the conditional sales contract
was filed for record, same was void.-TJ.a aenti,on s
made in Rock island Implement Co v Fagerquis 	 2
227 P 117; and there it was held that the conditional sales
statute is a recording act merely fixing the rights of pax —
ties in relation to notice and should be given the meaning
and construction ordinarily given to recording acts; and
that when construed with section 601 C 0 S 1921(section
10005 0 S 1931) it could not be held that failure to file
such contract for record would, as a matter of substantive
law, make such contract void."

(In this case Ealy had possession and claimed the atto-
undef some demand not made clear but he was dehied pos-
session of the same in P replevin action.)

IF, AS CONTENDED BY COUI\TSEL, THE CONTRACT IS VOID 170 ONE
ACQUIRES ANY RIGHTS UNDER IT AND THE KEYOKLA OIL óo COULD
NOT BE SAID TO HAVE TITLE TO IT OR EVER ACQUIRE TITLE. IT
WOULD THEN BE A MERE "BAILMENT" AS SUGGESTED IN U. S. Supply
Co vs Andrews and Okmulgee Supply Corp vs Oil Well Supply
Co cited and quoted from in the original memorandum.

11. Taubman Su'7ply Co is estopped to object to the sale of he pipe.
Counsel overlooks the fact that objections to the sale of

were filed in this court when it was served wivh the notice
of the filing and order setting the same for hearing. This is
all that it could be asked to do as it has never been served
or brought into court in this action and can not be charged
with greater duty than it has already exercised. Further the
Receiver svands in no different position than the original
party who obtained the pipe under the rental contract. In
Flynn v Lowrance(1924) 110 Okia, 150-236 Pac 594, it is said:

"A receiver appointed in a foreclosure proceeding to
take possession of the mortgaged property and collect
rents and profits during the pendency of the suit can-
not disturb the possession of a tenant of the mortgagor
but the court may re quire the tenant to pay the rents
to the receiver.

"A receiver holds the property coming into his haxs
by the same right and title as the .person for whosepro-
perty he is receiver, subject to liens, priortiies,and
equities existing at the time of his appointment."

We respectfully submit that the Dine covered by the contract

between the Taubman Supply Corp and the Keyokla Oil Co be returned to

the Taubman Supply Corporation as its property and that it be not sold

by the Receiver to pay his certificates as prayed for in the order.

Respectfully submitted

Silverman, Rosenstein & Fist
R.J.Roberts
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