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IN THE SUPERIOR COURT OF SEMINOLE COUNTY, OKLAHOMA.

Margaret Stainbrook,

Plaintiff,

vs.

Shawnee Milling Company,a
corporation, et al,

Defendants.

N. 1777.

ANSWER BRIEF OF DEFENDANTS.

The court has heard the evidence, has heard the

argument of counsel in the presentation of the facts to the

jury, and has heard counsel in the oral argument when con-

sidering plaintiff's motion for new trial. We shall, therefore,

omit any generalization of the evidence, and, as briefly as

possible, answer plaintiff's arguments for a new trial.

As far as is consistent with a logical presentation,

we shall, in answering plaintiff's brief, follow the sequence

adopted by the plaintiff.

At the outset plaintiff states that the objection to

Instruction Number 5, which was presented in oral argument, is

waived but points to the essential elements necessary to make

negligence actionable. If a statement of the elements of action-

able negligence were not incorporated in the instructions, some

question as to the completeness of the instruction might be raised,

but, on reading of the Instruction Number 6, next following,

it will be observed that the court instructed the jury on the
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elements of actionable negligence in language very similar

to that suggested by plaintiff. When plaintiff states

that the objection to Instruction Number 5 is waived, there

is the faintest suggestion that in some particular the in-

struction was incorrect and improper but when the very point

raised is covered by the next succeeding instruction, any

criticism of the instruction must be abandoned because of the

application of the rule that instructions must be considered

as a whole. That instructions must be considered as a whole

and it is unnecessary to incorporate in a single instruction

all of the law applicable to the issue, is such a cardinal

rule and has been stated by the Supreme Court of this State on

so many occasions, that authority for it need not be cited.

Plaintiff admits that Instruction Number 7 properly

states the law on the issue of unavoidable accidents, but,

under the head of "inconsistent instructions" complains that

it was not proper, for the court to given an instruction on "un-

avoidable accident", and, in the same case give an instruction

on "contributory negligence". In substance, plaintiff argues

that "unavoidable accident" relates to a situation where neither

party is at fault or negligent while "contributory negligence"

assumes negligence on the part of the defendant and that the

presentation of both issues to the Jury would tend to confuse

their minds. And analysis of such argument must show it to be

unsound.

In answer to plaintiff's petition, defendants plead a

general denial, placing in issue the question of the defendants

negligence. The facts testified to by the defendant, Purdy,

if believed by the Jury, would entitle the defendants to a ver-

dict on the ground that Purdy was not negligent. In her petition,

the facts alleged by plaintiff do not show negligence on her part,
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and her reply to the defendant's answer denies contributory

negligence. The evidence offered by the plaintiff, if believe

by the Jury, tended to support the view that the plaintiff was

not guilty of negligence. Therefore, there was presented, for

the consideration of the jury, the question of an accident which

was unavoidable and caused by the negligence of neither party.

Without a proper instruction defining the law as to "unavoidable

accident", the jury may have assumed liability on the part of

the defendant from such circumstance. It was, therefore,

absolutely necessary that this court inform the jury by an in-

struction as to the law on "unavoidable accident" in the event

that their deliberation caused them to conclude, from the evidence,

that neither the plaintiff nor Purdy were negligent.

Plaintiff argues that the defense of contributory neg-

ligence assumes that the defendant is guilty of primary negligence.

This assumption is incorrect. The plea merely assumes that the

.iury may, from the facts, find the defendants guilty of negligence

and also find the plaintiff guilty of negligence. Under no cir-

cumstances can the plea be considered to be an admission by the

defendant. Under the statute, as well as by common law, the

defendant may plead as many defenses and counter claims as he

may have, whether the same be legal or equitable (49 Corpus

Juris, page 212, 213; Garfield Oil Company vs. Champlin, 78 Okla.

91, 189 Pac. 514; Section 206 0. S. 1931).

In Wilson vs. Roach, 101 Okla., 130, 220 Pac., 1000,

in discussing the necessity of an instruction on unavoidable

accident, as well as an instruction on contributory negligence,

our Supreme Court reversed a judgment arising out of a collision

between an automobile and a buggy, because the trial court refused

or failed to give an instruction on "unavoidable cause", though
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it did give an instruction on "contributory negligence". An

examination of the opinion and the syllabus in that case dis-

closes that Instruction Number 8 given by the court in the

case at bar is almost identical with the fourth syllabus in that

case.

In the brief, plaintiff makes reference to an In-

struction by the court on "last clear chance". No instruction was

given by the court based on the doctrine of "last clear chance"

and that question was never involved in this law suit. In

commenting upon Instruction Number 8, counsel for plaintiff refers

to it as incorporating within itself some of the elements of the

doctrine "last clear chance". An examination of Wilson vs. Roach.,

supra, discloses that counsel is clearly in error in making such

statement. The syllabus was written by the Supreme Court in

connection with a case wherein was involved the element of

"unavoidable accident", and, "contributory negligence", - an

identical situation as was involved in the case at bar. Plaintiff

argues (brief page 3) that it was error for the court to include

with his instructions, an instruction on "contributory negligence',

and also an instruction on "unavoidable accident", on the ground

that it would be inconsistent to give an instruction on the law

relative to each of these defendants. This contention is surely

without merit in view of Wilson vs. Roach, supra.

In Bucktrot vs. Partridge, 130 Okla., 122, 265 Pac.

768, in reference to the instruction to the jury on different

elements of the case the Supreme Court of this State said:

"Then, the four propositions were submitted
to the jury under proper instructions, namely:
Was the defendant negligent of gross negligence?
Was such gross negligence the proximate cause
of the injury? Was the plaintiff free from con-
tributory negligence? And was the injury the
result of an unavoidable accident? These four
questions were all proper questions to submit
to the jury".
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On the proposition advanced by the plaintiff relative

to the inconsistency of giving an instruction on "unavoidable

accident" and also giving instruction on "contributory neg-

ligence", we respectfully submit that not only was it proper

for the court to 'give an instruction on these issues but that

it would have been error had he not done so. While counsel argues

that these instructions are inconsistent, he cites no case, from

the Supreme Court of this State, or from the court of last resort

of any State, wherein such court of last resort holds such de-

fenses to be inconsistent.

Under the head of "contributory negligence" (brief page

5), plaintiff renews the argument that the defenses of "contri-

butory negligence" and "unavoidable accident" are inconsistent,

but fails to cite authority to support such contention.

Plaintiff next argues that there was no justification for

submitting an instruction on "contributory negligence". Under our

Constitution, the question of "contributory negligence" is always

a question for the jury, and should be submitted to it when that

issue has been raised by the pleadings and the evidence. In the

consideration of the question as to whether or not there was any

negligence on the part of the plaintiff or on the part of her agent,

the jury had the right to take into consideration, not only the

testimony of the plaintiff and her husband, but all of the evi-

dence and all of the facts and circumstances shown by the evidence

to exist. Under the instructions of the Court, defining neg-

ligence, it was the province of the jury to determine whether

or not the facts and circumstances as disclosed by the evidence

did constitute contributory negligence. That it is the duty

of the court to submit to the jury and give instructions there-

on any issue, theory, or defense which has been pleaded and

there is any evidence in support is supported by the following

decisions of our court:

New, et al vs. Bradshaw, et al, 89 Okla., 205, 214
Pac. 557.
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Menten vs. Richards, 54 Okla. 418, 153 Pac. 1177.
Spurrier Lumber Co. vs. Dodson, 30 Okla. 412;
120 Pac. 394.

When the arguments of counsel under the head of

"contributory negligence" and "negligence per se" is analyzed,

it is apparent that his contention is based on the proposition,

not that the court instructed the jury as it did, but that the

court was in error in not giving the jury preemptory instruc-

tion for the plaintiff. In support of the contention that

the fact that the defendant's car was on the wrong side of the

road constitutes "negligence per se"; the case of Larkey vs.

Church, 79 Okla., 202, 192 Pac., 569, is cited. An examination

of the opinion by Mr. Justice Pitchford and an examination of

the syllabus by the court, does not disclose that the inference

which may be had from the short quotation is supported by the

opinion as a whole. The first syllabus is as follows:

"The act of driving an automobile on the wrong
side of the street, in violation of the city ordinance,
at the time when an accident by collision occurs, is
of itself prima facie evidence of negligence. How-
ever, that presumption of negligence may be overcome
by proof;".

In the body of the opinion Mr. Justice Pitchford says:

"We cannot subscribe to the rule that one violating
a city ordinance as to his manner of driving would
be guilty of negligence per se under any and all
circumstances. We can understand, where an indi-
vidual driving an automobile in strict compliance
with the ordinance might under some circumstances
be guilty of the grossest negligence by remaining
on the right side of the street".

We solicit an examination of Larkey vs. Church which

substantially supports the views of the defendants in this case.

in a case which also involved a situation where the

defendant's car was on the wrong side of a highway, the Supreme

Court in Richards vs. Rifenbery, 108 Okla. 56, 233 Pac. 692 said:

"Where an emeripency arises which makes it necessary
for R., who is driving on the right-hand side of
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the street, to swerve to the left, held he, in
so doing, is required to exercise only reasonable
care for the safety of others using the street, and
the question of whether or not he used such care
is one of fact for the determination of the Jury".

In commenting upon an instruction, based on such a

situation, the Supreme Court said:

"This instruction correctly states the law. In
the emergency created by the car cutting in
front of defendant, and only two or three feet
from him, defendant had a right to swerve to the
left to keep from striking it, and, in doing
so, he was required to exercise only reasonable
care for the safety of others using the street,
and it was a question of fact for the jury as
to whether or not he did this. This is simply
one of those unavoidable accidents, in so far as
defendant is concerned, which is always unfortun-
ate, but without legal liability."

In the case just cited, the court was dealing with a

situation where the defendant deliberately drove on the wrong

side of the road, and, even in that situation, held that the

fact that he was on the wrong side of the road was merely prima

facie evidence of negligence which could be rebutted by evidence.

Situation after situation might be shown where the defendant's

car was on the wrong side of the road not as a result of any

deliberate act, such as was the contention of the defendant in

this case. Illustrative, Is the assumption of the situation

where the car of the defendant is on the wrong side of the road

by reason of having been forced over there by the negligence

of the driver of a third car; or, where the driver of the defend-

ant's car is suddenly seized by some disease which overpowers

his faculties.

In his answer the defendant pleaded that he had exercised

that degree of care in keeping his automobile in proper shape

while driving on the highways as an ordinarily reasonably prudent

person would have done; the evidence introduced at the trial

showed, conclusively, that he had done those things that reason-
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ably prudent persons do to see that the car was in good

shape; that after he had had it checked over by the mechanic

at Shawnee he had no reason to suppose that it would act in

a manner that would endanger him or anyone else; that not-

withstanding the care that he had exercised, the brakes to

the car, when he attempted to stop it, pulled him over on to

the wrong side of the road. Plaintiff argues, in the face of

a decision by our Supreme Court, that an automobile is a

dangerous instrumentality. From this we would assume that if

a car gets out of repair, that it must be taken off the

highway and sold and a new car purchased, or else the driver of

such car is liable for any injuries resulting from the oper-

ation of the car, notwithstanding the fact that he had prudent-

ly and carefully done everything that any ordinary person

would do to have the car put in proper shape for use. When

the writer drove to his office this morhing, he found that

the hydraulic brakes on his car were not holding, - he went

to the garage and found that the brake fl .d was low, -

additional fluid was put in by the mechanic, who, after look-

ing over the lines, reported that the lines were okay and that

the car was ready to drive, - the brakes responded as if in

good shape and the writer proceeded on to his office. Surely

he has done all that could be asked of a reasonably prudent

person, zealous of the safety of others as well as himself.

In both Ford Motor Company vs. Livesay, 61 Okia. 231,

160 Pac., 901 and Crane Co. vs. Sears 0. A. F., June 29,

1931, 35 Pac., 2nd, (Advanced Sheet) 916, the court had under

consideration the liability of a manufacturer to a third party

who was not a privity to the contract of sale of the manufactur-

ed article. No where from these decisions can be gleaned the

inference that the driver of an automobile is bound to exercise
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a greater degree than ordinary care. The doctrine of

"dangerous instrumentality" applies to the manufacturer or

vendor of the machine and not to the owner or operator of the

same.

in concluding the brief the plaintiff says that a new

trial should be granted for the reason that the evidence failed

to sustain a verdict for the defendant. This statement can be

answered only by calling attention to the fact that if correct

in this assumption, the plaintiff was entitled to a directed or

preemptory instruction in favor of the plaintiff. The court

will recall that, in many particulars, the evidence was in

sharp conflict, and, surely, it could not be said that it was the

duty of the court to take the case away from the jury on the

issue of the defendant's negligence, if any.

Vie have pointed out that the doctrine of "last clear

chance" was not involved in this case and the court gave no

instruction relating to that doctrine. On the question of the

inconsistency between instructions on "unavoidable accident"

and "contributory negligence", we have cited decisions of the

Supreme Court of this State where that court has approved the

giving of instructions covering these two defenses in one

case, and may we point out, again, that though counsel argues

that these defenses are inconsistent yet there is no quotations

of any authorities supporting such contention.

Larkey vs. Church and Richards vs. Rifenbery and Ford

Motor Company vs. Livesay seemingly completely answers plaintiff's

third and fourth contentions.

rn conclusion we respectfully submit that to argue that

the minds of the jury were confused is to argue without premise

to support the conclusion. Plaintiff can base such arguments
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merely on the assumption that such conclusion is Justified

by reason of the fact that the jury failed to return a

verdict for the plaintiff. As an actual matter of fact counsel

for these defendants talked with a number of the jurors after

the verdict was returned and it was apparent that they had

an adequate conception of the law suit and the instructions

relative to the law of the case. The plaintiff can no more

impeach the verdict of the jury than can the defendants.

Since the case was fairly tried and the issues submitted to

a jury under instructions that fairly defined the issues and

the law, we submit that a new trial should not be granted.

ttorneys for Defendants.
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