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BOO ALDRIDGE

BUILDING

R. J. ROBERTS
ATTORNEY AT LAW

WEWOKA, OKLAHOMA

February 18, 1935

Judge C. Guy Cutlip
Superior Judge
Seminole, Oklahoma

Dear Judge:

IN RE: #1688 Duncan vs Pine et al

We desire to call your attention to another case in support
of the first proposition in the brief heretofore furnished
you that it is error to submit issues to the jury which is
unsupported by the evidence. The paragraph of the head note
#4 appearing th ,the Pacific Reporter is as follows:

"Where plaintiff in an action against a hotel company for
a tort committed by its servant (1) bases his cause of action
upon an assault committed upon him by such servant of the
company, and in stating his cause of action sets forth as
purely introductory or preliminary matter concerning a
separate and previous controversy between himself and the
servant relating to an insult to plaintiff's wife and a tres-
pass in plaintiff's room, and (2) where there was no competent
evidence reasonably tending to establish the negligence or
trespass described in the petition, it was error for the court
to submit an instruction to the jury authorizing them to find
for plaintiff by reason of these alleged previous and preliminary
acts of negligence of the servant and the hotel company.M

This appears in the lead note of Mayo Hotel Company vs Danciger
(1930) 143 Okla 196, 288 Pac 309.

We are sending copy of this letter to Messrs. Horsley & Epton
who appeared for the plaintiff in this case and to Judge C.
B, McCory who appears for Pine.

With best regards, very truly yours,

R. J. ROBERTS
RJR:S
CC to I. L. Lockewitz	 /uJ'

C. B. McCrory
Horsley & Epton



PHONE 805	 300 ALORIDOE
P. O. BOX 876	 BUILDING

R. J. ROBERTS
ATTORNEY AT LAW

WEWOKA, OKLAHOMA

January 28, 1935

Judge C. Guy Cutup
Superior Jud;;e
Seminole, Oklahoma

Dear Judge;

IN RE: #1688 Duncan vs Pine et al

We enclose herewith copy of brief on ;notion for new
trial in the above case. We are delivering copy of
the same to Mr. Horsley today.

With best re6ards, very truly yours,

R. J. ROBERTS

RJR:S
cc to Mr. Horsley

Mr. Lockewitz

E11CL.



IN THE SUPERIOR COURT OF SEdiINOLE COUNTY, STAE OF OKLAHOMA

Jim Duncan,,......................Plaintiff

Us.	 No. 1688

W. B. Pine, et al ................Defend<ents

BRIEF ON MOTION FOR NEW TRIAL

This brief is submitted on behalf of the I4id—Continent Petroleuik

Corporation in support of its motion for new trial in its behalf. It

is urged that material error was committed in the trial of the cause

in. submitting to the jury issues which were unsupported by the

evidence and in receiving and recording a verdict which the law would

presume was based in part upon the issues submitted to them although

no evidence was maintained in the record in support of some of the

issues upon which the verdict is presumed to be based and which issues

were submitted.. Limitations we contend also bars the action.

I. Error to submit issue unsupported by evidence.

The general rule with reference to submission of issues

made by the pleadings considered from the standpoint of evidence is

stated in the following quotation from 14 Ruling Case Law:

P.786. "51. Applicability to Evidence. The scope of an
instruction in a particular case is to be determined, not
alone by the pleadings therein, but also by the evidence
in support of the issues between the parties, and although
an issue is raised by the pleadings, it is not proper to Give
an instruction thereon although it may be abstractly correct,
where there is no basis for in in the evidence. The principle
upon which this rule is founded is that only such instruction
should be given as is based upon the legitimate evidende in
the case. The fact that it may be correct as a General
principle of law is not material for it is the duty of the
court to confine itself to a statement of such principles of
law as are applicable to the evidence received in support of
the contention of the parties, and thus to aid the jury in
arriving at a correct determination of the issues involved."

This rule is supported by the following Okla:oma, cases:

In A. T. & S. Ry. Co. vs Baker (1908) 21 Ok 21, 95 Pac 433, it is

said;

P. 53. "There being no allegation in the complaint or evidence
in the record upon which to predicate such instruction, it
was error to give it. The authorities cited by the Court
of appeals in its opinion supra, to—wit; East Tenn Coal Co
v. Daniel 100 Tenn 65, 42 S. W. 1062; Jacquin v Grand Ave



Cable Co. 57 Rio App 320; Greathouse v Groan (An Indian
Terr Case) 2 Ind Ter 668, 76 S. W. 273, fully support this
proposition."

In Anglo — Texas Oil Co. vs M nnatt (1926) 125 Ok 92, 256 P 740, the opinion

say s:

P. 95. "It is next urged that the trial court erred in sub-
mitting to the jury the item of .700.00 claimed by plaintiffs,
for a trip to New York to see uJr. Johnson the president of
defendant company, for the reason that there is no testimony
tending to support tnis item.
a * * a N a N a 8 * a # a # #

We are of the opinion that it was insufficient to bind the
company and the court erred in submitting the item to the jury
and in rendering judgment thereon,"

In City of Weatherford v Rainey (1931) 151 Ok 183, 3 Pac (2) 153 in an

opinion written by Hefner J. after quoting two instructions to which

exceptions had been taken said:

P. 154. "Objection is urged to that portion of the instruction
which advised the jury that it might allow damages for the
usable value of the property. We think this objection well
taken. There is no evidence which established the usable value
of the property during the period complained of. There is
evidence that the property was used as a c .icken end_ dairy
ranch and that the pollution of the strewn impaired and usable
value thereof but no facts are testified to from which damages
as to the loss of the usable value thereof could be fixed or
calculated. We do not think that the jury should have been
permitted to surmise as to the nnrount of danabes which resulted
on account of the impaired or lost use of the property during
the period complained of. There was substantial recovery and
we cannot  say that the jury was not misled by the instruction."

We think it clear from the cases that it is error to submit an

issue which is unsupported by evidence in the record as shown by the

above.

II. Verdict presumed to be based on issue submitted.

The verdict of the jury omitting the formal parts in this case

is in the following language:

" We, the Jury, impaneled and sworn in the above entitled cause,
do upon our oaths, find for the plaintiff and against defendant
and assess his damages at $750.00. Cliff Collier. Foreman"

The Court's instructions in the summary of the pleadings refer

to the allegations for exemplary or punitive daanages and a separate

instruction is given in the following language:

"You are further instructed, Gentlemen of the Jury, that the
plaintiff has made allegation against the defendant and each of
them to the effect that the defendants unlawfully, wantonly and
maliciously and with utter disregard to the plaintiff's right
or property, allowed and permitted its salt water, basic sediment
and poisonous substances to escape and pollute plaintiff's Trod,
and in this connection you are advised that if you find from a
preponderance of the evidence that plaintiff has suffered
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actual damages then you may next inquire if the defendants
or either of them acted with malice towards the plaintiff or
with utter disregard towaras the plaintiff's rights, and then
if you find from a, fair preponderance of the evidence that the
defendants of either of them did so then you may assess
punative damages, or damages in punishment of the defendants

for their malicious acts, but in no case can you find punative
damages to exist unless there has been actual damages.„

In the case of City of Weatherford vs Rainey (1931) 151 Ok 183,

3 Pac (2) 153 above referred to holds.

P. 183. "An instruction not applicable to the facts proven,
although correctly stating an aostra.ct proposition of law
should not be given."

In that case the court reversed the judgment of the trial court and in

doing so said, "There was a substantial recovery, and we cannot say

that the jury was not misled by the instruction."

Verdict in this case as snown above amounted. to $750.00. This

was a, substantial recovery. The record is wanting in any evidence

which would support punitive or exemplary damages. and we therefore

think that the error in submitting the issue which was unsupported by

evidence andi which as the court suggested probably misled the jury is

ground for reversal.

With reference to the contents of the record the court will

recall the extent to which the attorneys for the Mid-Continent Petroleum

Corporation went in snowing; the most approved methods in use by the

oil companies in the Mid-Continent field, which were producing oil in

taking care of the salt water and refuse, basic sediment and so forth

which are necessary in production of the petroleum.

The court will recall that the testimony is undisputed that it

is impossible to produce petroleum without also producing salt water,

basic sediment and refuse in some degree. It is further undisputed

that in spite of the most approved method in use among the oil

operators that the salt water will gradually seep through the sandy

soil which is peculiar to this territory and find its way into the

streams which are fed by the flood water and rains. The court will

recall the detailed evidence which was offered in support of the

methods used and also the efforts made to avoid damages and injury to

the owners on the streams and to the parties upon whose land any of

the salt water, basic sediment or refuse might find its way. These

*3.
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efforts wholly nullify the allegations of a wanton or malicious

attitude on the part of the defendants and clearly establish the want

of any malice upon which the punitive or exemplary damages might be

based. The evidence is so voluminous upon this point that it is not

possible in this brief to quote the same but reference is made to the

transcript of the testimony of J. F. Duncan, Wiley Lucas, Bill Duncan,

Jim Earls and Jim Hinkle who were all of the plaintiff's witnesses in

chief. There is nothing in their testimony which indicates a wilful-

ness or malicious intent. The testimony of the defendants which is

not transcribed would be sufficiently rece.Lled by the court to the

effect that every effort was made by the producing company; that the

most modern and most efficient methods were used to prevent the

escape of salt water refuse and basic sediment and that it was

impossible to do so in all instances. It was esthblished beyond proof

that the production of salt water, basic sediment 	 d refuse oil were

necessary incidents to the production of oil in this field.'

We tninr> tne..t in the state of the record sno. IrinL, no ,roof of

malice upon which exemplary or punitive damages might be based that

it was error on the part of the trial court to submit to the jury

the allegations and question of allowing the plaintiff exemplary

damages and that the court cannot say from the form of the verdict

and the substantial recovery made that the jury was not misled by

this. We insist that the error was prejudicial and that -, new

trial should be granted.

III. Statutes of Limitation.

We think plaintiff's cause of action is barred by the statutes

of limitation under the statement o1 the rule which in our judgment

covers this state of facts. We will quote later the plaintiff's

evidence given in the trial of this cause. The cause of action we

contend is barred because the same was not brought within two years

after the initial trespass or after the injury caused. We insist that

the cause of action is barred whether it be a permanent injury which

the plaintiff suffered or a continuing trespass. The rule is laid
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down by Judge Brewer afterward a member of the United States Supreme

Court in an opinion by the Supreme Court of Kansas in Kansas Pac Ry

Co. vs trlitlman (1876), 171 Kan 224. Judge Brewer quotes the rule in

the language of Baron Parke as follows:

P. 228 "We think this action is for en injury to a right; and
consequently there was a complete cause of action when
the wrong was done, and not s, new cause of action when
damage was sustained by reason of the original wrong.'-Baron
Parke in Nicklin v Williams, 10 Ex 259." See also,
Northrup v. Hill, 57 N. Y. 351. So; for the trespass,
the cause of action is complete at the time, and an
increase in the resulting damages give no new cause of
action. "

This case is cited with approval by Commissioner Collier in Ezell

vs Midland Valley R Co. (1918)73 Okla 40, 174 Pac 781, with other cases

from Kansas, California and Pennsylvania which support the rule as

announced in the above quotation.

If it be said that the cause of cation did not accrue until the

injury was suffered the plaintiff is also barred under the rule in

the cause of St Louis and S. F. By. Co. vs Ramsey (1913) 07 Okla 448,

132 Pac. 478. The mile is stated in the following sentence to-wit:

P. 451. "It follows that, when not permanent, the statute
of limitation does not begin to run until the injury
is suffered.."

In Atchison T. & F. R. Co. vs Eldridge (1914) 41 Okla 463,

139 Pac 254, the above case is quoted with approval and the following

paragr aph of the head note states the rule.

"An action against a railroad company for damages resulting
from an overflow caused by the defective construction of the
railroad emoenknients is not, barred by limitation because such
embankments have been constructed more than two years prior to
the injury, but the time in w:ach such action ma be brought
dtes from the time the infuries .-.re received and dama.:es

The condition resulting from an overflow with each freshet which

deposited the objectionable sediment and took the life of trees we

think clearly mounts to a. permanent injury. The question, of what

is a permanent condition and what is a temporary one arose in the

case of Comas Oil Company v. Bladgen (1934 	 Okla

35 Pac (2nd) 954, the second paragraph of the headnote is as follows:

" 2. Where the evidence disclosses that the plaintiff's land
was injured by the pollution of a certain stream on plaintiff's
land, and the evidence further disclosed that the injuries
omplained of had not been abated, and that said condition

would continue for a considerable period of time, and the
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evidencefurther discloses at the date of trial that the
injury would continue for an unpredictable period, it was
not error for the trial court to instruct the jury that the
injuries, if any, to said premises were permanent."

As will be seen by the testimony of the plaintiff which is here-

after quoted the pollution began first in 1928 and the deposits of

objectionable material were noticed as early as 1930 and trees were

killed as a result of the pollution, salt water, oil and other sub-

stances being deposited upon the land by the flood water in 1930. We

think therefore that the plaintiff was required under the laws to

commence his action within two years from this date or not later

than the spring of 1932 and that he is not permitted to delay longer

and avoid the bar of the statute of limitation. The Kansas Supreme

Court has discussed the necessity for the institution of suit by the

plaintiff within the period after the injury occurs in Lackey vs

Prairie Oil & Gas Company (1931)	 Kan	 ,-297 Pac 679. The

court says:

P. 681. "The nature of a cause of action and the time
when it accrues are determined by the facts, and not by when

the injured person chooses to sue, or what he chooses to sue
for." iF * h * * ii * * 46 * * * * iF * * ih ib * * * w * 111 1F *

"When the erection of an obstruction does not of itself cause
injury to land, but subsequently causes injury by flooding
the land, cause of action for injury to the land arises
whep the flooding occurs. Bead v Kansas City, 96 Kan. 192,

150 P. 540, c.nd cases collated in the opinion. In this
instance, the bringing in of the first oil well in 1925 caused
injury to plaintiff's land, End the permanent nature of the
injury was demonstrated more than two years before lie sued for
damages.

If plaintiff could sue in 192t) fmr damages for part of
1928, all of 1929, and part of 1930, he could sue in July,
1931, for the remainder of 1930, all of 1931, and part of
1932, and he could bring successive actions for like periods
for the life of the oil wells. This policy of the law forbids
this to be done. "
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We quote from plaintiff's testimony as follows:

!.M. 1. "Q. Do you own that land?
A. Yes sir.
Q. When did you purchase it?
A. I bought it April 25th, 1919.
Q. You have owned it down to this date?
A. Yes sir."

C.M. 2.
"Q. Does that creek over—flow?
A. yes sir.
Q. Has it continuously since you have owned the land?
A. Yes sir. "

C. 1. 4. "4. How many pecan trees on your farm were bearing
pecans in 1931?

A. The whole batch except two, there had been two dead
before.

Q.Had anything happened to any of those trees between
October 1931 and October 1933?

A. Yes sir.
Q. What
A. Lots of them died and some are dying.
Q. Can you tell the jury how many of those pecan trees

dies between October 1931 and October 1933?
A. I think there was 68 of them.
Q. Of that 68 how many were of bearing age?
A.Al1 of them."

C. P3.15 "Q. This tagetation`:.you observed dead apparently had
been dead -. number of years?

A. It looked to be."

C. M. 18"Q. You have been living there every since floods have
been coming down from the oil fields?

A. Yes sir.
Q.And you knew the oil fields were up stream?

A. Yes sir, some of them.
Q. And oil and salt—water has been coming down there

since 1928?
A. I think the Earlsboro field started in 28 or 27.
Q. You noticed that salt—water before 30 didn'tryou?
A. Well it went to salt water in the stream.
Q. And it overflowed?
A. yes sir.
Q. and it carried it on your place?
A. Yes sir.

. And oil?
1. Yes sir.
. You knew that as far back as 1930?

A. yes sir.
Q. You knew what effect salt water had on vegetation?
A. I never noticed it hurting it.
Q. You knew it hurt vegetation?
A. Yes sir.
Q.You knew it hurt small trees?

A. Well I thought it would.
4. And you had known that for some years?
A. I thought so, Yes sir."

C.M. 19."Q. Well w4en did the first pollution come on your farm
from Wewoka creek?

A. I think in 28.
Q. Was that about the peak of the production in that oil

field?
A. Well I think that is when they opened up that field

and it gradually got bigger.
Q. When did it reach its peak?
A. I don't know.
Q. About when?
A. About 30.
Q. Up to and during the year 1930 did you notice any oil



and salt water coming down Wewoka Creek?
A. Oil.
Q. Amy saltwater?
A. Yes sir."

C.M. 20 "Q. Do you know how long it has been polluted from oil fileds
with saltwater so you couldn't use it if you wanted to?

A. I think as far as 30.
Q. You don't think it would be as far back as 29 and 28?
A. No sir, I don't think so.
Q. Your land overflowed periodically?
A. If the creek overflowed.
Q. Du you know how many times it overflowed each year,

approximately?
A. I can't tell you.
Q. Well go back four or five years please?
A. Four or five times a year.
Q. That has been the history of the land every since you have

been on it, is that true?
A. Not so much so.
Q. What do you mean by that?
A. It overflows worse all the time.

You get more water?
Yes sir.

. And more frequent?
A. Yes sir.
Q. When did you first notice that change?
A. Along about 30.
Q. P?o w,r when did you first notice it to have pollution, you

say about the first of the year 1930 it spread over your
farm what did it do?

A. Well killed my al &,lfa and about two of my pecan trees.
Q. Do you know what tine of the year that wqs?
A. Well the two trees died in 30.
Q. And died from saltwater and oil?
A. I thought so.
Q. Well they died from the same thing this eighty died?
A. Yes sir, I think so.
Q. Alright, widen did those two trees die in 30?
A. Yes sir, the fall of 1930.
. When did you have any flood that carried saltwater and oil

prior to tree fall of 1930?
A. in the spring,
. Now then .o to the springy of 1933 you had no dead trees as

a result of uoilution on your farm?
A. Yes sir.
Q. Now you say in 1930 two of your trees died as 2, result of

saltwater and. :i3.?
A. They died and I think that is the cause of it.
, You think they died of the same cause, those are the eighty

you are now suing , for?
A. Yes sir. "

C.Tkt. 22 "Q. Did you figure that pollution what ever it was did your
land any good?

A. I figured it hurt it,
Q. Did you notice ^.ny overflow prior to the spring of 1929,

carried any pollution, oil and salt water both?
A. Well I think it did carry a little oil.
Q. Any saltwater?
A. I didn't notice any.
Q. Of course when the water receded it left spots of oil?
A. Yes sir.
Q. That was in 19282
A. No sir.
Q. What year?
A. 29.
Q. Didn't you have floods that carried pollution prior to that

time?
A. Not that I remember.
Q. That is all.I

_8-
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We insist that the statement of the plaintiff with reference

to the injury to his land by flood in 1928 and the deposit of the

oil and salt water and the killing of trees as early as 1930 required

him to bring his suit not later than the spring of 1932 and his

failure to file his action until October 1933 bars his right to recover

herein because not brought within the two year period provided by the

statute.

CONCLUSION

We therefore contend that the instruction of the court upon the

question of punitive damages when the same was not sustained by the

record was prejudicial error in view of the fact that the verdict

does not separate the actual damages from the punitive damages and

the jury is presumed to have been mislead because the verdict was

a substantial one. We further contend under the plaintiff's own

evidence the original trespass occurred between 1928 and 1930, damages

being caused within that period by the deposit of oil, salt water

and the substances which he alleged injured the soil and ki11ed tbe '.;r k

trees for which he sought damages. Since the action was not brought

until October 1933 he is barred by the statute of limitations at the

time of the institution of the suit.

RescAf ly submitted,

aS
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