MASSINGALE, DUFF & BAILEY
ATTORNEYS ‘AND COUNSELORS AT LAW
 CORDELL, OKLA.

January 2nd, 1931

Mr, C. Guy Cutlip
Wewoka, Oklahoma

Dear Guy:=- Res J. sSilvester Mullen,
Cguse No. 11

I am sending you herewith transcript of the
evidence in this case, together with my report
for it. Those lawyers down at Ardmore d4id not
brief the question we wanted briefed; that is,
as to whether the Act means that a conviction
of a felony by a lawyer mot in the line of his
professional duty requires a disbarment or not.
In my judgment, however, it was not necessary to
go that far in the case, as you will gather from
my report.

Take this report and either approve it, add
to it or reject it so we may have it ready when
the Board meets next.

Wishing you a happy new year, I am,

Your friend,

SCM:H
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EDFORE THE BOARD ©F ACVERNORS NP THE BAR OF
CKLATTYS .

In the Matter of the nisbarwent of

J. O, MUTINY.

withﬁut weiving our soutention that the preesent Dar
ast of Cklahoma is uneonstitutioaal, we deosire to ledve this mate
ter without argunant, for she resson that we feel the menmbers of
the Board af cuvernore hzye definitely mada up their uinds upon
thios questiocon and it woulid be ne dless to ra-haesh the argument, so
aften mnde. Fut, we want it distinoctly understood that we are pot
walving thie contention st thie time or any other time.

It is charped as a ground for disbarment, that in 1922
the respondent, 3. Y. "ullen, wig ennvieted in the United “tates
Tigtriet C urt of a erime =snd sentesnced tu the penitentiary, snd we.
desire to present t¢ you tws gquestions.

The first cue, thatl you caunct disbar this respondent,
for this. resson, and the second one is, that the respondent having
been pardoned by the Preaident of the United “tates, that this ie
not grouud to disbar him now.

Under the first proposition presented above de desire
to oxll your sttention to Secticn 4106 C. . & 1821, which re~de
ag follrwe:

*The following are sufficient e2uses for suspension

or revoostion: :

¥irst. ‘“hen he has been convicted of a felomy undex

the statutes of Uklahoma, or a middemernor involving mogol
turpitude, in either of whioch ocuges the reeccrd of sonviste
ion is conelusive evidence.

fegond. “hen he io pguilty of a wilful discbedience

or violation of eny order of the court requiring him to do
or forbear any ‘ot ecnnected with or 1a the line of his
profession,. :

fhird. »or ths wilful violation of »ny of the duties
of an attorney or counselor.® :

From the sbove seetlion you will see that the right $o

disbar an attorney 16 limited to the cunvistion of a felong under
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the statuses of kiancna, or a nisdemesnor involving moral ture
pitude. is wos the stalute as it stouvd at the time :ullen wie
sonvicted and we esay that you ocannot extend this Statute to in-
volve other grounds after his oconviotion.

in othcr words, to make a cunvieticu in the redezal
gourt a ground of disbarment after the convietion ie a wvislation
of the Constituticn, for the reissn that it would punish a man
for ©# erime which wos net punishable under the law at the time the
erime wns committed.

she Tupreme Court of the nited ~"tstes in the onse
of In the ¥natter of 4. ¥. Carlend, 18 1. kd. (U.8.) 366, sonside

ored thies matter and held that you e-uld not make an set a ground

far disbarment and dishar an attorney after the act wes eommitted.
Ths eourt there ssnid:

"the statute is circeted spainnt parties who
have offended ig cuy of the particulars ambraced by
these cleuseb. S ite object is to exclude them
from 1t8 practiece in the courts of the vnited [ toves.

A8 the uath prescribed cannct be taken by these part-
ies, the Aot, as againsi them, operates a8 a legisla~
tive deorec of a porpetual exslusion. 2Jud exclusilon
from any of the professicas or auy oi the ordinary
gvocativae of 1ife for psst conduet ecan te repprded

in no other light thaa re pusisiment for euoh conduct.
1€ exaction of the oath is the mpde provided for
ascertaining the pariies upon whoem the et is iatended
tec operate, and Lineterd of lessening, inorersee its
sbjuctionable charceter. 211 enactments of this kind
pertike of the nature of bYiile of pains end penalties,
and are subjeot to the constituticnal inhibition againet
the papespe of the bille of sttainder, uvnder which gene
eral designation they ere ineluded.

“In the exclusion which the statute adjudges, it
imposes a punighment for some of the ascots specified which
were not punishable nt the time they were committed; and
for sther of the nets it adds a new puniebment to that
before preserited, and 4t {8 thus trought within the fure
ther inhibiticn of the Counstitution egaingt the passage
sf nn ex poet foeto law. Tn the onse of Tumnmings ve.
Waimgouri, Jjust decided (ante, 356), we have had ocossion
to eonsider ant length the merning of a bill of attainder
and of an ex poet f50ts law in the clause of the Tonetis
tution forbidding their posuage by the “tates, and it is
uunseeganry to repeat here what we thure erid. 2 like
prohibition ic contnined in the Constitution against en~
agtments of this kind by Coagrees; and the argument pre-
sented in that cese ggaiust eerte in olauses of the Coanst-
ituticn of Missouri is equally wpplicable to the ret of
Congress under cunsidarati:n in thie case.*

This authority should, in our minds, #attla the ovse,

snd we therefore pass this questicn for the present.
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Je call your attention to the faot that before this
action wis : gegun = the President of tne nited States km had
pordoned mllen and that his parden is wnoonditiohal.

The effect of a pardon is well stited by the Criminal
Court of rpprecls in the esge of "X parte Colline, 239 Tno. 693,
where the court ocn page 696 sayn:

‘ ng. . . .
il I 4 beiﬂgziithmti&ﬁ on the power af the Tove
ernocr, he may rraust eao useondlitionel pordon whieh upsn

3

doliviry Yo the offsnder complstely exXonerotes him and
relevges him from the foree smd offeet of the sentence,
ae wap o2id in the czoe of X parte Crump, 10 Ckle. Ore.
133, 135 ». 428, 47 L. 1. A. {(N.5.) 1036, a *pardon” is
en act of greoce and meroy hesmtowed by the sinte through
“ite chief executive, upcn offenders ageinst its laws
after coavietivn, and & Tull, unccnditicnal pardon
resphes both the punishment presoribed for the offense
end the gullt of the offender; it obliterntee in lepal
eontenmplaticn the offenese iteelf, aml hence its effecet
ie to nmake the offender o pew man.®

The United “tates Rupreme Ccurt in the empe of “shorn
ve. Gnited "tater, 23 L. 4. (U.7.) 388, lays down this enne rule.
In a cnse whore the Geoverment had ecnfigonted property helonging
to I sborn beenuee he had engrred in & rebellinn apainet the foverne
ment. The eourt there rays, that the pardcn earries with it the
relerge ¢f all punishiment even ineluding the confimeaticrn of his
property.

Thig ga~e fule i18 siated in the cnee of 'Xx parte
Corland, 10 e de (U.0.) 366 ghove citede ‘that ws a cope in which
they were asttempting to prohibitv Carland from prreticdug law for
participating in the recbellion, *nd the court there held that the
pardon not only relieved him of punishment, but that he could not
theres ftexr be disbarred ¢nd helds that the parden is a full reles se
from punishment and blots out the existence of guilt a9 that in the

. not
eyes of the law the offender is nme innveoent as if he had, committed
the offenee.

The Supreme Couxt of California in the erse of In ve
tmmons, 184 'ag. 619, states thie rule explicitly and holds that the
mcre proof of » eonvieticn of ¢ orime where.the reepondent had been
pardoned wie not sufficient to disbar the respondert. This orpe i8
cited with approval and with &dditicnal suthorities in the onge of

Pecple ve. pawkine, 260¢. §46, ~nud the same onse in 269 Pac. 427.



7e also degire to enll your zttention to the cree

of Sanborn ve. Kimball, 64 de. 140-180, and the case of Sgott ve.
Ttate, 26 S. Ve 337. All there orsves hold a® we have gbove indie-
cated, thot where an attorney has been perdoned that the mere
evidence of his conviotion ie not sufficient for a disbarment,
and we, therefore, respecotfully subtmit that in this case there
should bs no Judgment agsinet the respondent, ullen, for the two
re“eone above outlined.

vegpeetfully eubmitted,

CINTYR & JAOVOCY

retorneys for thne  espondent.
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