
S. C. 	 MASSINGALE, DUFF & BAILEY
J. A ' DUFF	 ATTORNEYS AND COUNSELORS AT LAW
J. T. BAILEY	

CORDELL, OKLA.

January 2nd, 1931

Mr. C. Guy Cutup
Wewoka, Oklahoma

Dear Guy.—	Re: J. Silvester Mullen,
Cause No. 11

I am sending you herewith transcript of the
evidence in this case, together with my report
for it. Those lawyers down at Ardmore did not
brief the question we wanted briefed; that is,
as to whether the Act means that a conviction
of a felony by a lawyer hot in the line of his
professional duty requires a disbarment or not.
In my judgment, however, it was not necessary to
go that far in the case, as you will gather from
my report.

Take this report and either approve it, add
to it or reject it so we may have it ready when
the Board meets next.

Wishing you a happy new year, I am,

Your friend,

CIA : H
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in the matter of the iiebuent of

3,	 .	 Y'; 171

vithut *iivirzg out	 teniGu that the present ,br

act if Cklá1tna Is unconetitutio4ai, we Jastxc to 1e.v13 this mat-

ter itht argwint, fz th. ro r zon t:t we fei the meribern *f

the, Jari f	 vernr hr,	f1n1te1'	 up their inds upon

thin qietirn and it would be nedless to r'hefih the srgueut, so

of tea nde. But, we wont It diotinotly understood that we are not

waiving this ronttntion mt thts time ir nny oth'r time.

It is Circ'd as a ground for diabrnet, that in 1922

the x€epndoot, S. . uI1en, vs eivieted in the United itates

Yiatr ict C urt f a crime nrid •.;t.oed to the penitentiary, and

desire t pt to you two questions.

re first o, tt yu eAnt disbar this respoadento

for this..xeeson,*ad the second one is, that the respondent having

been pardoned by the President of the United Ctates, that this is

not grou4 to disbar him now.

Under the first proposition preente4 above *e desire

to oi1 your attention to Section 4106 C. . r. 121, w!ioh reds

as foI1ovw

"The following are sufficient causes for suspension
or revooat1ok:

First. ten he has been convicted of a felorq under
the statutes of ck1ah,vns, or a ntidene?noz involving aozl
turpitude, in either of whiob o:,tsez the record of conviet-
ion is uonciueive evidoe.

*cond.	 icn lhe 1	 ity f a wilful disobedienee
or violation of any order of thet1le court requiring him to do
or forbear any at connected with or in the line of hIs
profession.

Third. or the aUft violation of ny of the dutie
of an attorney ax counselor.*

Prom the above section you will see that the slam to

disbar an Attorn&j is 11141ted to the Conviction of a felong under



the statues of	 1aka, ?,)r a tiiedere nor invo ly ing moral tur

pituth.	 w	 it) eVetute as it stood at the tirte :Sullen wa

convicted Qnd we BAY that you cannot extend this $tutute to in-

volve other grounds after his conviction.

In othz words * to make a oonylotioi in the iedtjal

court a ground of disbarment after the couvicttox ±5 a violation

of the Constitution, for the reen that it would ppunish a man

for crime which was not punishable under the low at the time the

crime was committed.

rrhe lkupreme Court of the United r7 tates In the onto

of In the !Arttr of A.	 nripnd, 313 L. id. (U.R.) 366, consid-

ered this matter and held that yct c- u IA not make an riot a ground

for dtebnrnt nud d pttr An ottorney after the act wee coivn1tted.

The, ocurt there said:

D irctó, Mint parties who
have tff.thd :juf tLc particulars embraced by
tht	 cw•-u.	 1tt cLt..ct is to exclude them

Its	 •CtiC	 fl LC	 i.iXtb Of tkìt L:zta.te	 tnee.
M 1&L  t1*tkA pitecibcid cnrwt be taken b thee part-
less, the • . ct. as *iga.nst theia, OjActateb an a
t±we deorec of a porpetual. ezluio. .' $ exclusion
from any of the pxofeasi c or &lay	 the ordinary
avocati	 uf Uf f4x	 cncLuct C-nin le rrded
in no utlie: lighlo thaii i	 isannt for aucli conduct.
TiC exaction of the oatL ft's the nnie rcv1ded for
aetai4n the pn.ries uponah(.m the ct Is i4tczdsd
to optate, and uete ci of ieinig0 increFk eee its
obj c t lo nab le char e te: • 11 enactments of this kind
jwrtke of the nature of 111le of pains and pt'naities,
and arc subject to the conotltuticrial inhibition ngthet
th	 of thc bills (,f nttrdnder, vender ¶thIcI gen
orri dosignation they t1 re includ1.

In the axe lunion which the statute adjudges, it
imposes a punishment for some of the acts specified which
w*re not punishable at Uir, tide they were comitted; and
fox other of Vie cts it adds a new pun1e}iont to that
before prescrihd, and it is thus rcugt-t within the fur-
ther irihibiticn of the 11rnatitution against the passage
of nn ox post foto law. in the cse c4ur2ings v.
rxasouri,p just decided (ante, 36) we have had occasion
to consider at 1ngt) the mcning of n. bill of attainder
end of an ex post fcti iw tn the c1nuw. of the CO

 frb1ddi	 tir •s	 by the tates, 'mad it is
uieeuury Lei rtit ht;r that we there ad. / like
pr•}ibitio i ct!ea in the Constitution against en
actvetts of tia kid by Coarse; nd the argument pre-
sented in that ease etaiwt cert in clauses of the Coast
itution of tesouxi is equally upUcable to the Act of
Congress under consider mU n in this case.*

This authority *ould, in our mind* * settle the c&eo,,

and we therefore pax* this question for the present.
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e call your attention to the ffoot that be-fore tthis

aein w:	 1yegun	 the Pxeident of tie United 3tates H had

pardoned iUilen and that hia pardon in unconditlohal.

The effect of a pardon 1i well, ntted by the Criminal

crt of plt in th oe of x Porte oiliie, 239 Tec. 693,

where th#	 urt - p w &X r'yn:

t&I i t t.<w.	 the :Wr of the ov
•	 : rtij r:.t	 .	 cord tti	 1	 d n Which UpC}t

d•. .1 Iv. xj to t	 off	 :x C	 ij cX:t. ten thim and
rleet hI' froi th for cc	 ffcct ci' the 	 ttnce,

ae wan ud In the c ie of x parte Crump, 10 (kI. Cr.
13. 135 P. 428, 47 . . . (N.S.) 1036s, a 'pardon' In

z act of rrcce	 mcy bentowed by the att?te through
Its chief executive, upon offenders	 rtes its laws
after oow1otL,	 d a u11, unentitionctl prdor
ro1iee both the punsIunt prescribed for Use offnne
id the guilt of thf : 3ff j	 It obiiterntee in lgel

contemplation the offense itueit, and hence its effect
Is to 1cff	 tffrrr cn*w

-hp united rtat'w uprerne Ocurt in the cia* of aborn

vs. (nited tttee, 23 , 4.	 - :7, 	 3. lays &wri th:a it

Zn cee whie the (ovart€nt hd confiscted prp:rty	 ithg

to eborn hPcnus , he had eng' ped in rebeflii dt Ulf overn

mexzt. Tic-Jic ecuxt there rays t that tie pardcn carries with it the

relense V sil	 evrn Including the confinetIcn of his

property.

,chi ti: fnl in fttnted in the cee of x parte

G lai$, :w c • 1$. tt; ..) 366 LI4. cited. That w B a c1:4 se in which

they were attempting to prokiibi*ar land from pr cticüg iw for

articipat1ng in the rebellion,, nd the court there held that the

pardon not only selicved hlvm of junzehmt, but that he could net

thesefter be disbarred cnd holds that the pardon is a full rele se

from punipliment and blots out the existence of guilt so that in Vie
not

eyes of tine low the offender is as innocent as If he hadj ciiIttcd

the offense.

The &uprsnte Court af California in the cse of In e

Tons, 14 rae. 619, states this rule explicitly and holds that the

pro proof of a. conviction of a crime ezetha respondent had been

pardoned wrs not sufficient to disbar the reepondert. This oae is

cited with approvml and with additInal authorities in the c . ee of

People vs. I:nwkis, 26O. 48, : id the same cue In 269 Pan. 427.
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Ye alec, desire to c 11 your attention to the cne

of lanborn e. Kimball * 64 e. 140UO, rind the C.11,80 of scoff v.

tate, 25 r. ;. 337. All there ceee hold ae we have above indi-

cated,, that where an attorney has been score that tk't mere

evlôence of his conviction is not vuffloient to: a disbarment*

and we, therefore, respectfully eubmit that in this onesthere

should be no Judgment against the respondent, lulleno for the two

rv'VOYIS above outl1ne.

YeepEotfully subittted,

C,

'ttuye fcr the esndent.
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