
April 1, 1931.

Honorable Alger ffelton, Pres.,
The State Bar of Okiahons.
Conimerce change Building,
Oklahoma City, Oklahoma.

Dear Sir:

I have your letter of iarch 2?th, in which you state:

"A duly elected, qualified and acting member of the
T oard of Governors of the State Bar of Oklahoma has
been appointed judge of a cot of record in this
State,	 qIII you pjease give the Board of Governors
of the Jtate Bar of Oklahoman opinion as to whether
or not such mewber of the Board is eligible to con-
tinue as a member of the Board of Governora.

In this connection your attention to directed to
Section 130, Cam-piled Laws of Oklahoma, 121, ts
amended by Jeotlon Iof House bill o. 232, Ckapter
255, Session Laws of 1929, Page

Our good friend, Guy Cutup, has suitted the saze question to
me informfly, and I take, it that he is the ieer of the Board of
Governors particularly intere*ted in this matter.

I have been unable to find any decision of our own courts on the
subject, but of course, as auggate4 by you, the whole question
turns on whether or not 5eetlon 130 of Cmpi1ed Oklshoiia tatutes,
1921, as anended in 1926, forbids the hn1di of thee two ositione.
br your, ready reference I quote the seetin which 'reds as follows:

Ece2t as my be otherwise provided, no person
holding any office under the laws of the state and
no deputy ofany officer so holding any office, shall,
during his term of thff Ice, hold any other office or be
the deputy of any officer holding any other office,
under the laws of the state. ?zoided, that the pro-
visions of this $ectlon will not apply to notaries
public*"

You are also, of course, familiar with Chapter 264, Session Laws 1929
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providing for a Board of Governors of the State Bar of Oklahoma.
The members of the Board of Governors performs certain duties and
functions of government as executive officers.

In the case of State Y. liocker, 22 So. 721, the Supreme Court of
Florida held that members of the board of legal examiners, being
the medium through whoa the priv legs of practicing law is to be
conferred upon the citizen, are officers. The court in the body
of the oinion states the following, at page 723:

"The act in question makes the board of legal examiners
created by it the sole and exclusive instrument by and
through which t is highly important and delicate govern-
mental power is to be exercised, and thereby confers
upon them the exercise of governmental functions. The
duties it prescribes for them tire lasting and continuous,
and not merely casual, temporary, or incidental, but the
place and the uties remain even if the person appointed
to perform them shall die or resign.	 It prescribes a
regular tenure of office, with fixed periods when sue-
cessorn are to be appointed; and emoluments are prescribed,,
parsimonious though they be in amount. The office and the
officers are created by governmental authority, for the
discharge of legally prescribed ub1ic duties, as part
of the sovereitn power of the state, and for the public
good. They are not only clothed with power to apply the
test of fitness of all applicants, and to judge of uch
fitness, but are further empowered, by rules of their own
adoption, to prescribe the scope and character of such
test . 4 * 4

The judge of a court of record in this state is an officer by virtue
of the various provisions of law relating to judges.

The Supreme Court of Oklahoma Territory, in the case of Guthrie
Lily Leader v. Cameron, 3 Okla. 677, 41 Pee. 644, in defining the
term "public office," used the following language:

"A public office is the right, authority, and duty
created and conferred by law, by which, for a given
period, either fixed b\ law, or enduring at the pleasure
of the creatingpower, an individual is invested with
some portion of the sovereign functions of the orern
ment, either executive, legislative, or judicial, to be
exercised for the benefit of the ublic; and unless the
powers conferred are of this nature the individual is
not a public officer."
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I find no provisions of our law which provides that a member
of the Board of Governors of the State Bar of Oklahoma may also
hold the office of a judge of a court of record in this state.
I am, therefore, pursuaded to believe that a member of the
Board of Sovernors of the state Bar of Okl&ior cannot at the
same time hold the office of the judge of a court of record
in this State, but before aoptin this as an official opinion
I shall be glad to have any citations or suggestions you or
any one else interested might submit to e, if you are in
;ossession of any such authorities.

Very truly yours,

J. Berry hing,
JBK'LL.	 Attorney General.
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