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IN THE UNITED STATES COURT OF APPEALS FOR 

THE INDIAN TERRITORY. 

No. 389. 

H E N R Y L . D A W E S ET AL, APPELLANTS, 
vs. 

E U G E N E R . B E N S O N ET AL , APPELLEES. 

BRIEF FOR THE APPELLEES. 
STATEMENT OF CASE. 

The appellants having failed to make a correct statement 
of the case we beg the attention of the Court a few moments 
in order that the case may be properly understood. 

The record shows that the appellee, Eugene R. Benson, 
was on the 20th day of May 1885, duly and legally married to 
Eliza Powell, and that Eliza Powell was a Choctaw Indian 
woman, by blood. That the marriage was in accordance with 
the laws of the Choctaw Nation; and that thereby the ap-
pellee became a recognized citizen of the Choctaw Nation 
( T. R. pp, 1 & 2 ) . 

On the 25th day of May 1896, Eliza Benson, nee Powell, 
died and on the 12th day of July 1896, the said Eugene R. 
Benson was duly and legally married to Ella Ann Fields a 
white woman, one of the appellees herein ( T. R. p. 2 ) . 

On the 7th day of September 1896, the said Eugene R. 
Benson, filed before the Commission to the Five Civilized 
Tribes his application to be admitted and enrolled as a mem-
ber by intermarriage of the Choctaw Nation, and the Choctaw 
Nation filed its answer on the day of October, 1896, 
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and on the 2nd day of December 1896, the said Commission 
rendered a judgment admitting said Benson as an intermar-
ried citizen of the Choctaw Nation, from which judgment of 
the Commission there was no appeal taken and which judg-
ment is in full force and effect ( T. R. p. 2 ) . 

On the 12th day of June 1897, there was born to the said 
Eugene R. Benson and Ella A. Benson a daughter Bessie 
Benson, one of the appellees herein T. R. p. 2 ). 

On the 12th day of April, 1900, there was born to them 
a son, George R. Benson, one of the appellees herein 
( T . R. p. 2 ) . 

Eugene R. Benson appeared before the said Commission 
while it was in session at Durant, I. T. and in the 
Choctaw Nation for the purpose of making, a 
roll of the members of the Choctaw Nation 
and taking a description of such members, and de-
manded to be there enrolled and that his said two children 
should be enrolled. Ella A. Benson appeared and demanded 
to be enrolled. The Commission refused to enroll either of 
them, but admitted they were the identical persons they 
claimed to be ( T. R. p. 4 ). 

The said Commission thereupon notified said Eugene R. 
Benson that his name had been stricken from the roll. 

This action was brought to compel the said Commission 
to enroll the appellees, and on hearing the petition was 
granted and the said Commission ordered to enroll the ap-
pellees ( T. R. p. 13 ). 

The Commissioners filed a joint demurrer to the Petition 
( T . R. pp. 10-11). 

The Choctaw and Chickasaw Nations filed a motion ask-
ing that they be made parties defendant ( T. R. p p . n _ i 2 ). 
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The Court overruled the motion and also the Demurrer 
( T. R. p. 12) . 

The Choctaw and Chickasaw Nations were not proper or 
necessary parties, no order or judgment could have been ren-
dered against either of the Nations, it was not the duty 
of the Nations to enroll the appellees and they had no author-
ity to enroll any one. The question was—should the Commis-
sioners to the Five Civilized Tribes enroll them. 

The Commissioners had no discretion about the matter. 
It was their plain duty to enroll them, and refusing to do so 
Mandamus will lie. 

Fry, Collector v. Reynols, 33 Ark. 453. 
Kendall v. United States, 12 Peters 524. 
Butterworth vs. Hoe 112 U. S. 50. 
Fagan, Financial Receiver v. Stillwell .19, Ark. 282. 
Hempstead v. Underhill 20 Ark. 358. 
Lusk v. Perkins and George 48 Ark. 238. 
Maddox et al v. Neal et al 45 Ark. 121. 
Merrill on Mandamus, Sees. 166-8, 172. 
Black v. Auditor of State 26 Ark. 237. 

¥ , 

The Commissioners coujd not go behind the judgment 
admitting Eugene R. Benson. 

In Re See Ho How, 101 F. R. 115. 
Sherman v. Langhan 39 L. R. A. 258 (Texas). 
Danley, Auditor etc. vs. Whitney, 14 Ark 687. 
United States v. New Orleans 25 L. 'Co. O. Ed. U. S 

R. 225. 
Wise v. Auditor 17 Ark. 572. 
The writ has been used to restore members to the Bar. 
Ex Parte Robinson, 19 Wall. 513: L. C. Ed Book 22 

page 205. 
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Ex Parte Bradley, 7 Wall. 364; L. C. Ed Book 19 page 

214. 
In conclusion we submit that the duty of the Commission 

was purely clerical. Eugene R. Benson's rights had already 
been established by the Commission in 1896. His children 
had their rights established by the act of congress which pro-
vides that the descendants of those admitted by the Commis-
sion or Court should be enrolled. His wife established her 
right when she was married to Benson. So the Commission 
was not called upon to make any investigation judicially or to 
exercise any discretion. They simply were required to ascer-
tain that these appellees were the same persons and then take 
a description of them and enroll them. Their duty was about 
the same as the duty of the clerk of a court in issuing sum. 
mons, Orders of Attachments, Marriage License, Executions 
etc., the clerk must see that there is a judgment and that the 
judgment is not satisfied before he can issue an execution, and 
he must also see that the judgment has not been transferred 
or barred by the Statutes of Limitation, but all of this is a 
preliminary matter. 

The test is—has the right been established, if so all mat-
ters to be investigated in ascertaining whether or not it has 
been established are preliminary questions, and a refusal to 
act where the right has been established will support the ap-
plication for the writ. 

The judgment of the lower court should be affirmed. 
Very respectfully. 

J. G. RALLS. 
Attorney for the Appellees. 
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