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No. 615 

THE CHOCTAW NATION, P E T I T I O N E E , 

vs. 
THE UNITED STATES and THE CHICKASAW 

NATION, R E S P O N D E N T S . 

On Petition for Writ of Certiorari to the 
Court of Claims. 

BRIEF FOR THE CHICKASAW NATION IN 
OPPOSITION. 

In view of the Finding of the Court of Claims 
(Special Finding of Fact No. 2; R. 9), as follows: 

"Under the provisions of the foregoing Act, 
the plaintiff filed the petition herein, on April 24, 
1928. Thereafter, on January 5,1935, upon motion 
of the Assistant Attorney General representing 
the United States, the Chickasaw Nation was made 
a party defendant, under the provisions of Sec-
tion 6 of the Act", 
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and that the interests of the respondents, the United 
States and the Chickasaw Nation, in the instant pro-
ceeding, are identical, we shall adopt that part of the 
"BRIEF FOR THE UNITED STATES IN OPPO-
SITION", relating to 

OPINION BELOW, 
JURISDICTION, 
QUESTIONS PRESENTED, 
STATUTES AND TREATIES INVOLVED and 
STATEMENT; 

and this'' BRIEF FOR THE CHICKASAW NATION 
IN OPPOSITION" will be confined to the "Argu-
ment ' ' which follows. 

(Throughout the Argument, certain parts of quo-
tations from Reports, Treaties, Laws and Court De-
cisions have been italicized for emphasis; and such 
italics are ours.) 
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A R G U M E N T . 

It is contended by the respondents, the United 
States and the Chickasaw Nation, as follows: 

FIRST, That the basis for the apportionment 
and payment of moneys arising from the sale, or 
disposition otherwise, of the common properties 
of the Choctaw and Chickasaw Nations, was fixed 
and agreed upon in the Treaty of 1855 (11 Stat., 
611) and the Treaty of 1866 (14 Stat., 769), in the 
proportions of Three-Fourths to the Choctaw Na-
tion and One-Fourth to the Chickasaw Nation; 

SECOND, That, in the later and final Treaties 
of 1898 ("Atoka Agreement", 30 Stat., 495, and 
"Supplementary Agreement" of 1902, 32 Stat., 
641), the basis for the apportionment and pay-
ment of such moneys was in no way altered or 
changed; and, as thus fixed and agreed upon, re-
mained the accepted and legal basis; and 

THIBD, That the basis thus fixed and agreed 
upon, has been followed, from that time to the 
present time, by the passage of numerous acts of 
Congress under which like moneys were appor-
tioned and paid, upon the same basis, and received 
and enjoyed by the Choctaw and Chickasaw Na-
tions, without protest or objection; 

F O U R T H , That the apportionment and pay-
ment of all such moneys, by the United States, 
upon the basis thus fixed and agreed upon, and 
uniformly acted upon by the Untied States, con-
stitutes the legal basis, and is binding upon the 
Choctaw and Chickasaw Nations. 

These contentions, in the trial of the instant case, 
were sustained by the United States Court of Claims, 
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in its Opinion rendered on April 6, 1936, in the fol-
lowing language (R. 26-27): 

The basis for the apportionment and pay-
ment of moneys arising from the disposition of 
the common properties of the Choctaw and Chick-
asaw Nations, in the proportion of three-fourths 
to the former and one-fourth to the latter was def-
initely fixed in Article 10 of the treaty of 1855, 
Articles 3 and 37 of the treaty of 1866, and nu-
merous acts of Congress. Immense sums of money 
were apportioned and paid to the respective tribes 
on that basis. For a period of almost sixty years 
following the treaty of 1855 the Choctaw Nation 
received its proportionate share of such moneys, 
at no time challenging in any way the correctness 
of the basis on which the payments were made. 
At all times prior to 1898 this was the established 
and accepted legal basis for the distribution of all 
common funds of the two tribes. Unless this basis 
was changed by the agreements and acts of Con-
gress under which the moneys here involved were 
collected and distributed it remained and was the 
legal 'basis for the apportionment and payment of 
such moneys; 

and (R. 31-32), 
The proportional interest of the two tribes in 

moneys arising from the disposition of their com-
mon properties, as fixed in preceding treaties and 
acts of Congress on the basis of three-fourths to 
the Choctaws and one-fourth to the Chickasaws, 
was in no way changed in the agreements of 1898 
and 190,2. That was the legal basis for the appor-
tionment and payment of the moneys involved in 
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suit. The United States apportioned and paid such 
moneys to the respective Nations on that basis. 
Consequently the plaintiff, the Choctaw Nation, 
has no legal complaint against either the United 
States or the Chickasaw Nation, and the petition 
must be dismissed. 

In the instant case, upon the petition of the Choc-
taw Nation for writ of certiorari to the United States 
Court of Claims, it is contended that the Court of 
Claims has erred, in its conclusions of law, upon the 
facts presented and found; and it is contended by the 
respondents, the United States and the Chickasaw Na-
tion, that the same are correct, and that the petition 
should be denied. 

Treaty of 1855. 

Petitioner relies solely upon that part of Article 
1, of the Treaty of 1855 (11 Stat,, 611) which pro-
vides as follows : 

"And pursuant to an act of Congress ap-
proved May 28, 1830, the United States do hereby 
forever secure and guarantee the lands embraced 
within the said limits, to the members of the 
Choctaw and Chickasaw tribes, their heirs and 
successors, to be held in common; so that each 
and every member of either tribe shall have an 
equal, undivided interest in the whole: * * *" , 

as governing the basis for the apportionment and pay-
ment of moneys rising from the sale, or disposition 
otherwise, of commonly owned lands and properties. 

The clear and unmistakable purposes of this 
treaty, as shown by the Preamble, and by the language 
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of the treaty itself, are overlooked by the petitioner; 
and Article 1 thereof is given a meaning which, in the 
light of the language of the whole treaty, it was never 
intended to have. 

The Preamble is as follows: 
Whereas, the political connection heretofore 

existing between the Choctaw and Chickasaw 
tribes of Indians, has given rise to unhappy and 
injurious dissensions and controversies among 
them, which render necessary a re-adjustment of 
their relations to each other and to the United 
States; and 

Whereas, the United States desire that the 
Choctaw Indians shall relinquish all claim to any 
territory west of the one hundredth degree of 
west longitude, and also to make provision for the 
permanent settlement within the Choctaw country, 
of the Wichita and certain other tribes or bands 
of Indians, for which purpose the Choctaws and 
Chickasaivs are willing to lease, on reasonable 
terms, to the United States, that portion of their 
common territory which is west of the ninety-
eighth degree of west longitude; and 

Whereas, the Choctaws contend that, by a 
just and fair construction of the treaty of Sep-
tember 27, 1830, they are, of right, entitled to the 
net proceeds of the lands ceded by them to the 
United States, under said treaty, and have pro-
posed that the question of their right to the same, 
together with the whole subject-matter of their un-
settled claims, whether national or individual, 
against the United States, arising under the va-
rious provisions of said treaty, shall be referred 
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to the Senate of the United States for final ad-
judication and adjustment, and whereas, it is nec-
essary for the simplification and better under-
standing of the relations between the United 
States and the Choctaw Indians, that all their sub-
sisting treaty stipulations be embodied in one 
comprehensive instrument: 

Thus, three things, and those alone, were accom-
plished by that treaty, to-wit: (1), the "political con-
nection" theretofore existing between the Choctaw 
and Chickasaw Nations, was ended, and the "unhappy 
and injurious dissensions and controversies" which 
had arisen, were thereby composed, by restoring the 
Chickasaw Nation to its former status as a political 
entity, and by permitting it to remove to, and to occupy, 
a separate and definitely bounded part of the common-
ly owned lands; (2), the United States acquired a re-
linquishment of the lands of the Choctaw and Chicka-
saw Nations lying west of the 100th degree of west 
longitude, and a lease upon their lands lying west of 
the 98th degree, for the settlement of other Indians; 
and (3), the Choctaw Nation was given the right to 
have adjudicated, by the Senate of the United States, 
its "Net Proceeds" claims growing out of the sale of 
its lands, under the Treaty of 1830, lying east of the 
Mississippi Eiver. 

There is nothing in the Treaty of 1855 that has 
any relation whatsoever to the allotment of lands in 
severalty, or to the rights of individual citizens to enjoy 
the commonly owned lands except to occupy and use 
the same; and that is the guaranty which was given, 
and intended to be given, by Article 1 of the treaty. 

The title to the commonly owned and undistribut-
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ed lands was in the Choctaw and Chickasaw Nations, in 
their corporate capacities, in trust for the use and ben-
efit of the individual members. 

That the lands of the Five Civilized Tribes were 
so owned and held, and that individual citizens of the 
tribes had no vested rights in the "mere expectancy" 
of sharing in any future division or distribution, is so 
well settled as to require no argument beyond the mere 
statement of the unanimous holdings of the courts. 

(Stephens v. Cherokee Nation, 174 U. S., 445; 
Cherokee Nation v. Hitchcock, 187 U. S., 294; Size-
more v. Brady, 235 U. S. 441; Sac and Fox Indians 
of the Mississippi v. Sac and Fox Indians in Okla-
homa, 220 U. S., 481.) 

An examination of all treaties relating to the lands 
of the Choctaw and Chickasaw Nations (Choctaw 
Treaty of 1820, 7 Stat., 210; Choctaw Treaty of 1830, 
7 Stat., 333; and Choctaw-Chickasaw Treaty of 1837, 
11 Stat., 573) will show that, up to the time the Treaty 
of 1855 was entered into, neither the United States nor 
the Indians had ever contemplated any plan for the al-
lotment of lands in severalty among the individual 
members, or for their utilization in any way except by 
use and occupancy. 

Therefore, the language contained in Article 1 of 
the Treaty of 1855, above set out and upon which peti-
tioner relies, in the instant case, as furnishing the basis 
for the apportionment and payment of common moneys, 
relates, solely and wholly, to the use and occupancy of 
the commonly owned lands, over which the "unhappy 
and injurious dissensions and controversies" had 
arisen, and has no relation to the apportionment and 
payment of common moneys. 
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After a consideration of the history and purposes 
of the Treaty of 1855, as shown by its various Articles, 
the Court of Claims so held, in the following language 
(R. 19-20): 

The political connection existing between the 
Choctaw and Chickasaw Nations as a result of the 
treaty of 1837 was dissolved and discontinued by 
the foregoing provisions of the treaty of 1855 and 
each of the two tribes again became a single and 
separate political entity in every respect, and the 
political relationship of the two Nations to each 
other and to the United States was determined 
and readjusted on that basis. "When Article 1 of 
the treaty of 1855 is considered together with 
these provisions of the treaty, as well as with sec-
tion 3 of the act of 1830, it seems clear that the 
lands secured and guaranteed to the members of 
the Choctaw and Chickasaw tribes by that article 
became the common property of the said tribes in 
their separate corporate capacity, and that the 
phrase "so that each and every member of either 
tribe shall have an equal, undivided interest in the 
whole" has reference solely to the use and occu-
pancy of the land and not to an equal, undivided 
interest in moneys arising from the sale or other 
disposition of the lands. This conclusion seems 
inescapable when consideration is had of succeed-
ing articles in the same treaty where funds aris-
ing from the disposition of common properties of 
the tribes are specifically dealt with and are ap-
portioned and paid on an entirely different basis. 

How did moneys arise under "succeeding articles 
of the same treatyand how were they "specifically 
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dealt withand how were they "apportioned and paid 
on an entirely different basis"? 

It has been shown that one of the three objects 
sought to be accomplished by the Treaty of 1855, was 
to secure a relinquishment of certain lands, and a lease 
upon certain other lands commonly owned by the two 
Nations. 

This was accomplished by Article 9 of the Treaty. 
The consideration agreed to be paid, and which 

was paid, for such relinquishment and lease, was the 
sum of $800,000.00. 

This was the first money that had arisen from the 
sale, or disposition otherwise, of common lands, since 
the Choctaw Nation had first acquired this body of 
western lands, under the Treaties of 1820 (7 Stat., 
210) and 1830 (7 Stat., 333), and since the Chickasaw 
Nation had acquired, for a valuable consideration, an 
undivided interest therein, under the Treaty of 1837 
(11 Stat., 573). 

The problem arose as to how, and in what propor-
tions, this sum of money should be apportioned and 
paid to the Choctaw and Chickasaw Nations. 

The Choctaw and Chickasaw Nations were the 
owners of the moneys to be apportioned and paid. The 
United States was the guardian, and the umpire, so to 
speak. 

All were present. All were parties to the treaty, 
and had the power and authority to act. All acted, in 
the solution of the problem; and Article 10 was drafted 
and inserted in the Treaty of 1855, as follows: 

" In consideration of the foregoing relin-
quishment and lease, and as soon as practicable 
after the ratification of this convention, the United 
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States will pay to the Choctaws the sum of six 
hundred thousand dollars, and to the Chickasaws 
the sum of two hundred thousand dollars, in such 
manner as their general councils shall respective-
ly direct." 

Thus, for the first time, the basis of Three Fourths 
to the Choctaw Nation and One Fourth to the Chicka-
saw Nation for the apportionment and payment of 
moneys arising from the sale, or disposition otherwise, 
of common properties, was fixed and agreed upon by 
the Choctaw and Chickasaw Nations, the owners of the 
properties and moneys, and with the approval of the 
guardian, the United States. 

The basis thus fixed and agreed upon has been 
uniformly followed, in all succeeding treaties, laws, and 
official transactions, thereunder, throughout all the 
years, from that time to the present time, as will be 
shown. 

Treaty of 1366. 

Then, next, came the Treaty of 1866 (14 Stat., 
769). 

Under this treaty, the basis for the apportionment 
and payment of common moneys, arising from the sale, 
or disposition otherwise, of commonly owned proper-
ties, which was laid down in the preceding Treaty of 
1855, was reaffirmed and extended. 

As in the Treaty of 1855, the Choctaw and Chicka-
saw Nations (the owners of all properties and moneys) 
were parties to the Treaty of 1866; and their acts, in 
all respects thereunder, were supervised and approved 
by the United States, which was, likewise, a party. 

The Treaty of 1866 dealt with many subjects. 
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Among them were plans for allotment of lands in sev-
eralty and for the organization of a Territorial Gov-
ernment. 

Neither of these plans were ever consummated. 
But, in the matter of the apportionment and pay-

ment of moneys arising from the sale, or disposition 
otherwise, of commonly oivned lands, in the propor-
tions of Three Fourths to the Choctaw Nation and One-
Fourth to the Chickasaw Nation, the provisions of the 
treaty are clear and explicit, and were fully and com-
pletely consummated. 

By Article 3 of the Treaty of 1866, the Choctaw 
and Chickasaw Nations "ceded" to the United States 
"the territory west of the 98 degree of west longitude, 
known as the leased district", for a consideration of 
$300,000.00. 

It was further provided, in the same Article that 
a * * * ^he S l i m 0f three hundred thousand dol-

lars shall be paid to the Choctaw and Chickasaw 
Nations in the proportion of three fourths to the 
former and one fourth to the latter." 

By Article 30, the Choctaw and Chickasaw Na-
tions agreed to receive 4' into their respective districts'' 
certain other civilized Indians; and by Article 37 pro-
vision was made for payment for the lands thus occu-
pied, out of moneys belonging to such Indians. 

Article 30 provided that 
"The Choctaw and Chickasaw Nations will 

receive into their respective districts east of the 
ninety-eighth degree of west longitude, in the pro-
portion of one fourth in the Chickasaw and three 
fourths in the Choctaw Nation, civilized Indians 
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from the tribes known by the general name of 
Kansas Indians * * # not exceeding ten thousand 
in number. * * # " 

Article 37, in the matter of payment for such 
lands, and the apportionment of the moneys arising 
therefrom, provided that 

" In consideration of the right of selection 
hereinbefore accorded to certain Indians other 
than the Choctaws and Chickasaws, the United 
States agree to pay to the Choctaw and Chicka-
saw Nations, out of the funds of Indians remov-
ing into said Nations respectively, under the pro-
visions of this treaty, such sum as may be fixed by 
the legislatures of said nations, not exceeding one 
dollar per acre, to be divided between the said 
nations in the proportion of one-fourth to the 
Chickasaw Nation and three-fourths to the Choc-
taw Nation. # # *" 

By Article 46, it was provided that, out of the 
moneys arising from the "cession" of the "Leased 
District" (Article 3) and from the lands occupied by 
the "Kansas Indians" (Articles 30 and 37), certain 
moneys should be immediately advanced to the Choc-
taw and Chickasaw Nations; and the conditions of ad-
vancement, apportionment and payment were defined 
and set out as follows: 

"Of the moneys stipulated to be paid to the 
Choctaws and Chickasaws, under this treaty for 
the cession of the leased district, and the admis-
sion of the Kansas Indians among them, the sum, 
of one hundred and fifty thousand dollars shall be 
advanced and paid to the Choctaws, and fifty thou-
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sand dollars to the Chickasaws, through their re-
spective treasurers, as soon as practicable after 
the ratification of this treaty, to be repaid out of 
said moneys or any other moneys of said nations 
in the hands of the United States; 

It will be thus seen that all moneys arising from 
the s a l e , or disposition otherwise, of the commonly 
owned lands of the Choctaw and Chickasaw Nations, 
under the Treaties of 1855 and 1866, were apportioned 
and paid in the proportions of Three Fourths to the 
Choctaw Nation and One Fourth to the Chickasaw Na-
tion; and that the basis, thus fixed and agreed upon, 
was the action of the common owners of the properties 
and moneys, and with the approval, and under the su-
pervision, of the United States. 

Treaties of 1898 and 1902. 

After the Treaties of 1855 and 1866, no other or 
further treaties or agreements were entered into, be-
tween the United States and the Choctaw and Chicka-
saw Nations, until the the later and final Treaties of 
1898 ("Atoka Agreement", Act of June 28, 1898; 30 
Stat., 495) and 1902 ("Supplementary Agreement", 
Act of July, 1, 1902; 32 Stat., 641). 

These two treaties or agreements were made by 
the same parties who made the Treaties of 1855 and 
1866: The Choctaw and Chickasaw Nations (the owners 
of the properties affected) and the United States. They, 
therefore, had exactly the same power and authority to 
legislate (subject to ratification by Congress) that the 
treaty makers possessed and exercised in 1855 and 
1866. 
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The pertinent inquiry is: "What did these later 
and final treaties or agreements provide regarding the 
basis for the apportionment and payment of moneys 
arising from the sale, or disposition otherwise, of the 
commonly owned lands and propertiesV 

The answer is found in the provisions of the two 
treaties, relating to the apportionment and payment of 
moneys. 

Was the existing basis (that is, the basis fixed and 
agreed upon in the Treaties of 1855 and 1866, and ad-
hered to in every act of Congress since that time) al-
tered or changed by the later and final Treaties of 1898 
and 1902f They were not, as will be shown. 

The Nations (the owners) and the United States, 
certainly had tlie power and authority to fix and agree 
upon a basis differing from the existing basis, if they 
had chosen to do so; and they did not do so. 

If they had deemed it advisable or necessary to 
legislate anew upon this very important subject, they 
would have done so; and, in that event, they would have 
exercised their power and authority to legislate in such 
a way as to repeal the existing basis, and to put into 
force and effect a new basis, by the use of plain and 
unmistakable language. 

Instead, they continued, in force and effect, the 
existing basis, fixed and agreed upon in the Treaties of 
1855 and 1866, and adhered to throughout all the fol-
lowing acts of Congress, for the apportionment and 
payment of common moneys. 
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We shall first stress the provisions of the "Sup-
plementary Agreement" of 1902, upon this subject, 
because they are contained in the last and final agree-
ment, and govern where in conflict with the earlier 
"Atoka Agreement" of 1898. 

The "Atoka Agreement" of 1898 was soon found 
to be inadequate and insufficient for accomplishing the 
purposes of the Government, in the division of the vast 
tribal estate. The title of the "Supplementary Agree-
ment ' ' confirms the conclusion that a later and final, or 
amendatory, agreement was necessary; and this condi-
tion is further confirmed by a comparison of the main 
provisions of the two agreements. 

As to allotments, the "Atoka Agreement" provid-
ed for the allotment of all the lands. That was found to 
be impracticable; and the "Supplementary Agree-
ment" provided for allotments having certain values 
(the acreage varying according to land values), and 
for the sale of the "surplus" or unallotted lands which 
were left over. 

As to townsites, the "Atoka Agreement" was 
wholly inadequate, as evidenced by the passage of the 
Act of Congress of May 31, 1900 (31 Stat., 221), which 
act was adopted by Section 45 of the "Supplementary 
Agreement''; and this act, with further provisions in 
the later treaty, wholly superseded the townsite provi-
sions of the "Atoka Agreement". 

As to coal and asphalt, all deposits of those min-
erals were reserved in the "Atoka Agreement", for 
operation under a plan of leases and royalties. In the 
'4 Supplementary Agreement'the leasing and royalty 
plan was repealed, and provision made for the segre-
gation of a definite area, and the outright sale of the 
same, at public auction. 

As to citizenship and enrollment, the "Atoka 
Agreement" contained nothing upon that subject; and, 
under the "Supplementary Agreement" a complete 
plan for the preparation and approval of final citizen-
ship rolls was adopted and made effective. 

These brief analyses of the main provisions of the 
two agreements are made for the purpose of showing 
that the first or "Atoka Agreement" was "found want-
ing" in almost every important particular, and was al-
most wholly superseded by the later and final "Supple-
mentary Agreement"; and that we must look to, and 
rely upon, the later and final agreement to discern the 
main outlines of the plan for the division and distribu-
tion of the vast estate of the Choctaw and Chickasaw 
Nations. 

In view of the relative importance of the two 
agreements, and of the greater weight to be attached 
to the provisions of the later and final'4 Supplementary 
Agreement", we shall first set out and comment upon, 
its provisions bearing upon the issues in the instant 
case, to-wit: the basis for the apportionment and pay-
ment of common moneys of the Nations, to be followed 
by such provisions, upon the same subject as are con-
tained in the "Atoka Agreement". 

"Supplementary Agreement" 
(Treaty of 1902) 

Section 14 of the "Supplementary Agreement" 
(32 Stat., 641) provides for the sale of "surplus" or 
unallotted lands, left over after allotment to individual 
members of the Nations, at public auction, and that 
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after using what moneys may be necessary for "equal-
izing allotments' 

* * the balance shall be paid into the Treasury 
of the United States to the credit of the Choctaws 
and Chickasaws, and distributed per capita as 
other funds of the tribes." 

Section 40 relates to the suit for determining the 
right of Chickasaw Freedmen to the 40 acre allotments 
to them, and that, in the event of a suit adverse to such 
Freedmen, the court shall render a decree in favor of 
the Choctaw and Chickasaw Nations, 

* according to their respective interests, and 
against the United States, for the value of the 
lands so allotted to the Chickasaw Freedmen." 

Sections 56 to 63, inclusive, relate to the segrega-
tion and sale of the coal and asphalt deposits; and Sec-
tion 59 provides that the proceeds of such sales shall 
be deposited in the Treasury of the United States, 
and shall be paid out per capita, 

with the other moneys belonging to said 
tribes in the manner provided by law." 

Section 64 relates to the Sulphur Springs Reser-
vation, and provides that such lands shall be paid for 
by the United States, and, "upon the dissolution of the 
tribal governments", 

" * * * shall be divided pereapita among the mem-
bers of the tribes as are other funds of the tribes." 
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Do these expressions (made by the Choctaw and 
Chickasaw Nations and by the United States) in the 
last and final treaty or agreement ever made, show any 
intention to depart from the existing basis and to set 
up a new basis f 

It would seem that they intended to leave undis-
turbed the existing basis, which was well understood, 
and which had been accepted and acted upon by all the 
interested parties, without p r o t e s t or objection, 
throughout all the years. As stated, the interested 
parties were all present; they had the power and au-
thority to legislate anew upon this subject if they had 
deemed it advisable or necessary, and they did not do 
so; and the sum total of what they did was to adopt, 
and to carry forward, the existing basis for the appor-
tionment and payment of common moneys. 

"Atoka Agreement" 
(Treaty of 1898) 

We shall now refer to, and comment upon, the pro-
visions of the preliminary "Atoka Agreement" (30 
Stat., 495), bearing upon the subject of the apportion-
ment and payment of common moneys. It has been 
shown that this treaty or agreement was almost wholly 
superseded by the later and final "Supplementary 
Agreement" of 1902. 

The "Atoka Agreement" contains three provi-
sions bearing upon the apportionment and payment of 
moneys. 

It is not separated, by sections, and the applicable 
Provisions must be referred to by subjects. 
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Regarding coal and asphalt royalties, it is pro-
vided that they shall be "paid into the Treasury of the 
United States", 

"and shall be drawn therefrom under such rules 
and regulations as shall be prescribed by the Sec-
retary of the Interior." 

This language indicates no change from the exist-
ing basis; and is, clearly, a grant of power and author-
ity, to the Secretary of the Interior, to proceed to ap-
portion these moneys upon the basis always thereto-
fore adopted and followed. 

Regarding percapita payments, generally, it is 
provided that, hereafter, they shall be paid 

"directly to each individual member by a bonded 
officer of the United States, under the direction of 
the Secretary of the Interior * * *." 

There is, in this language, no intimation of a 
change from the existing basis; and there is, again, a 
grant of power to the Secretary of the Interior, to ex-
ercise his best judgment in supervising such payments 
by " a bonded officer of the United States". 

Then, this provision is most significant as show-
ing the transition from tribal authority to United States 
authority, in the matter of percapita payments. There-
tofore, all moneys were paid over to the Tribal Treas-
urers, in lump sums, and payments were then made to 
individual members, by the tribal authorities. It was 
thus agreed that tribal authority, in the distribution 
of moneys, should end, and be superseded by United 
States authority. 
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Regarding the apportionment and payment of all 
moneys belonging to the Choctaw and Chickasaw Na-
tions (either separately owned or owned in common) 
it was provided: 

"It is further agreed that all of the funds 
invested, in lieu of investment, treaty funds, or 
otherwise, now held by the United States in trust 
for the Choctaw and Chickasaw tribes, shall be 
capitalized within one year after the tribal gov-
ernments shall cease, so far as the same may le-
gally be done, and be apportioned and paid, by 
some officer of the United States appointed for the 
purpose, to the Choctaws and Chickasaws (freed-
men excepted) per capita, to aid and assist them 
in improving their homes and lands." 

This provision makes plain that all moneys owned 
by the two Nations were not common moneys; and that 
each had separately owned moneys, such as "invested" 
funds, funds "in lieu of investment", and "treaty 
funds or otherwise, now held by the United States in 
trust"; that is, funds already on hand, and separately 
owned by each of the Nations, prior to the era out of 
which the present suit arises. 

Petitioner has wholly overlooked this very impor-
tant phase of the financial relations between the United 
States and the two Nations; and has also erroneously 
concluded that all moneys of the two Nations (whether 
separately or commonly owned) were available for per-
capita distribution. 

Petitioner also erroneously assumes that the total 
SUm o f $34,470,650.27 (R. 13), which came into the 
lands of the United States, from June 28, 1898 (the 
ate of the "Atoka Agreement") to July 1, 1929 (the 
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date of the filing" of the petition), was actually paid out, 
by the United States, in percapita payments; and it is 
upon that ground, and upon that state of facts, that re-
lief is prayed for. Such is not the fact. A very consid-
erable portion of this total sum was used for other 
purposes (other than percapita payments), as will be 
shown by reference to numerous a c t s of Congress 
which will be herein later cited. 

Regarding townsites, it is provided that, at the 
end of one year from the ratification of the agreement, 
and at the end of each year thereafter, the moneys 
arising from the sale of townsites 

" * * # shall be divided and paid to the Choctaws 
and Chickasaws * * * each member of the two 
tribes to receive an equal portion thereof." 

This provision is stressed by petitioner as show-
ing that each member of both Nations shall receive "an 
equal portion" of such moneys. 

Petitioner wholly overlooks the significance and 
meaning of the word "divided". 

The townsite moneys came into the Treasury of 
the United States, as commonly owned moneys. They 
were to be distributed, percapita, among the members 
of the two Nations; and the Indians were careful to 
insist upon an early distribution, and "at the end of 
each year thereafter", since early and frequent distri-
bution was their deepest concern. 

But such moneys were, first, to be "divided ; 
that is, into separate parts: Three fourths to be placed 
to the credit of the Choctaw Nation and One Fourth to 
the credit of the Chickasaw Nation; and then were to 
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be paid out percapita, so that each member of the Choc-
taw Nation would receive "an equal portion" of the 
moneys placed to the credit of the Choctaw Nation, 
and each member of the Chickasaw Nation would re-
ceive "an equal portion" of the moneys placed to the 
credit of the Chickasaw Nation. 

The use of the word "divided", as the first duty 
placed upon the United States, is a clear grant of au-
thority to proceed, as it had always theretofore done, 
by dividing common moneys between the Choctaw and 
Chickasaw Nations, in the proportions of Three 
Fourths and One Fourth, according to the existing 
basis, which had governed, and been followed, in all 
similar financial transactions, throughout all the years, 
from the Treaties of 1855 and 1866 to the Treaties of 
1898 and 1902, and even on to the present time. 

It would seem that the foregoing would complete-
ly answer the contention of petitioner, that townsite 
moneys stand upon a different basis. 

It is respectfully submitted that, even if the quot-
ed provision stood alone, no reasonable conclusion 
could be reached except that such moneys were, first to 
be divided (according to the existing basis) and then 
to be distributed; but, when taken in connection with 
all the other quoted provisions in the two agreements 
of 1898 and 1902, the conclusion would seem to be ir-
resistible that townsite moneys were to be apportioned 
and paid, in like manner as all other common moneys. 

It has been shown that this quoted provision of 
the "Atoka Agreement" relating to townsite moneys 
was superseded by the Act of Congress of May 31, 
1900 (31 Stat., 221), and that this act was adopted and 
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made a part of the "Supplementary Agreement" of 
1902 (Section 45, Act of July 1, 1902; 32 Stat., 641). 

It is so held by the Court of Claims (R. 31), as 
follows: 

This provision relates solely to town site 
moneys, which constitute a minor portion of the 
funds in controversy, and under no conceivable 
construction can be held applicable to the appor-
tionment and payment of moneys arising from 
other sources. Furthermore, the town site and 
other provisions of the agreement of 1898 were su-
perseded by the act of May 31, 1900, 31 Stat., 221, 
and the agreement of 1902, under which the Gov-
ernment thereafter acted in matters relating to 
the sale or other disposition of the lands and com-
mon properties of the two Nations. 

Petitioner then stresses the Act of April 28, 1904 
(33 Stat., 571), as governing the basis for the appor-
tionment of townsite moneys, contending that it super-
sedes the provisions of both agreements of 1898 and 
1902. 

This would seem to afford petitioner no relief, 
since it is apparent from an examination of this act 
that its purpose was to hasten the distribution of town-
site moneys. 

In fact, a comparison of the two provisions will 
show that it uses the same language essential as that 
contained in the "Atoka Agreement", by providing 

"That, beginning the first day of May, nine-
teen hundred and four, or as soon as pract icable 
thereafter, the said townsite money so accumulat-
ed shall be divided and paid to the Choctaws and 
Chickasaws. * * * " 
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The duty of the United States, under that Act, 
was to, first, divide the townsite moneys, according to 
the existing basis (of Three Fourths to the ChoctawT 

Nation and One Fourth to the Chickasaw Nation); and, 
then, to distribute the same percapita, in like manner 
as all other common moneys. 

Our further comments upon this act would be the 
same as those above set out, in commenting upon the 
same language in the "Atoka Agreement 

Then, while insisting that the foregoing analysis 
of the two quoted provisions in the "Atoka Agree-
ment" and in the Act of April 28, 1904, relating to 
townsite moneys, reflects the fair and reasonable con-
structions of the same, we feel justified in inquiring: 

What is there in the record that entitles petitioner 
to have the court consider a separate contention, as to 
townsite moneysf 

It will certainly not be contended that the lan-
guage of the "Atoka Agreement" and the Act of April 
28, 1904, has any relation whatsoever to the other 
moneys which were apportioned and paid, such as 
coal and asphalt royalties and the percapita payment 
of invested and trust funds, under the "Atoka Agree-
ment"; and the proceeds of the sale of "surplus" or 
unallotted lands, the proceeds of the judgment for 
™ 8 dotted Chickasaw Freedmen, the proceeds of 

sale of coal and asphalt deposits and the proceeds 
th . I " 1 6 ° f t h e SulPhur Springs Reservation, under 

e Supplementary Agreement' 
t . l l a s b e e n shown that such moneys were to be 

law" <<n an<^ n manner provided by 
' W '"as otJler funds of the tribes", "according to 
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their respective interests", "under the direction of the 
Secretary of the Interior"under rules and regula-
tions prescribed by the Secretary of the Interior", etc., 

Yet, petitioner prays this Honorable Court to con-
sider his separate contention as to townsite moneys. 

The petition, in the Court of Claims has been ex-
amined (R. 1-6); and it is found that no such separate 
contention, as to townsite moneys, was made in that 
court. 

There is no prayer for a separate finding, as to 
townsite moneys; and, apparently, no proof was of-
fered, upon that phase of the case, since the Court of 
Claims m a d e no separate finding, as to townsite 
moneys. 

The Court of Claims does say, in the body of its 
Opinion (R. 31), that 

"This provision (the provision in the 'Atoka 
Agreement' w h i c h is under discussion) relates 
solely to townsite moneys, ivhich constitute a mi-
nor portion of the funds in controversy, and under 
no conceivable construction can be held applicable 
to the apportionment and payment of moneys aris-
ing from other sources." 

Therefore, since there was no separate contention 
as to townsite moneys, in the Court of Claims, as 
shown by the petition, and no proof as to what re-
lation townsite moneys bore to the total moneys in con-
troversy, and no separate finding either prayed for or 
granted, in the trial court, as shown by that court s 
findings and Opinion, is it reasonable, or in accordance 
with the established practice, for the petitioner to ex-
pect this Honorable Court to go beyond the record, 
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and to consider and pass upon a separate contention 
as to townsite moneys, when the same is set up, for the 
first time, in its Brief in support of petition for cer-
tiorari to the Court of Claims? 

Further, if the provisions in the "Atoka Agree-
ment" and the Act of April 28, 1904, relating to town-
site moneys, mean what petitioner contends, to-wit: 
that there should have been an equal distribution of 
such moneys among all the members of both nations 
(which we most emphatically deny, and have endeav-
ored to show that such provisions had the same mean-
ing as all other provisions of the Treaties of 1898 and 
1902, relating to all other moneys) may it not be as-
sumed that the responsible officials reached the same 
conclusion, and that there was an equal distribution 
of such moneys, since there is nothing in the record 
to show the contrary ? We deem it sufficient to say that 
such presumptions will prevail, unless overcome by 
allegations, proof and argument, and according to the 
forms of law; and, in the instant proceeding, unless 
overcome by a finding by the Court of Claims. 

In the foregoing, we have endeavored to show that 
there was no purpose or intention, upon the part of the 
Choctaw and Chickasaw Nations and the United States, 
in the Treaties of 1898 and 1902, to alter or change the 
existing basis for the apportionment and payment of 
common moneys; and that the provisions, upon that 
subject, inserted in the two last and final Choctaw and 
Chickasaw treaties were intended to adopt, to declare 
legal and to continue in force, the basis fixed and 
agreed upon in the Treaties of 1855 and 1866, and un-
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iformly adhered to, by the United States, in numerous 
acts of Congress, which will be now referred to. 

Acts of Congress Relating to the Apportionment and 
Payment of Common Moneys of the Choctaw and 
Chickasaw Nations. 

We shall now refer to, and comment upon, the 
numerous Acts of Congress, passed and administered* 
from time to time, and bearing upon the subject of the 
apportionment and payment of common moneys, as 
follows: 

(a) Act of Congress of May 7, 1882 (22 Stat., 73), 

This act appropriated the sum of $10,000 (pre-
sumably out of the $300,000 which, under Article 3 of 
the Treaty of 1866, was to have been paid the Choctaws 
and Chickasaws for the cession of the "Leased Dis-
trict" lands), 

* to be expended under the direction of the 
Secretary of the Interior, in the proportions of 
three fourths among the Choctaws and one fourth 
among the Chickasaws, for promoting education 
among the Freedmen of said Nations. * * 

(b) Act of Congress of August 2, 1882 (22 Stat., 181). 

This Act granted a right of way for railroad and 
telegraph lines through the Choctaw and Chickasaw 
Nations, to the St. Louis and San Francisco Railway 
Company; and, in Section 4, required that company to 
pay quarter-annually, to the National Treasurers of 
such Nations, for the use and benefit of schools, the 
sum of Seven Hundred and Fifty Dollars, 
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<<• * # one fourth of said payments to be paid to 
the Chickasaws and three fourths to be paid to the 
Choctaws. * * * " 

(c) Act of Congress of March 3, 1891 (26 Stat., 989). 

This act appropriated the sum of $2,991,450 to 
compensate the Choctaws and Chickasaws for their 
"right, title and interest" in that part of the so-called 
"Leased District" lands, known as the Cheyenne and 
Arapahoe Reservation, comprising some 2,393,160 
acres. 

The Choctaws and Chickasaws contended that, 
under Article 3 of the Treaty of 1866, they had merely 
"ceded" such lands, in trust to the United States, for 
the settlement of other Indians thereon. The Chey-
ennes and Arapahoes had been settled upon the lands 
in controversy; and when the United States proposed 
to give those Indians allotments in severally, and to 
open the balance to white settlement, the Choctaws and 
Chickasaws asserted their rights, and demanded com-
pensation. 

Congress agreed, and their rights were recog-
nized; and the money was appropriated and made 
available for apportionment and payment to the two 
Nations. 

The appropriation Act (after all other necessary 
provisions relating to the history and description of 
such lands), provided: 

"* * * three fourths of this appropriation (of $2,-
991,450) to be paid to such person or persons as 
are or shall be duly authorized by the laws of 
said Choctaw Nation to receive the same, at such 
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time and in such sums as are directed and re 
quired by the legislative authority of said Choctaw 
Nation, and one fourth of this appropriation to 
be paid to such person or persons as are or shall 
be duly authorized by the laws of said Chickasaw 
Nation to receive the same, at such time and in 
such sums as directed and required by the leg-
islative authority of said Chickasaw Nation. 
It should be noted that the United States, in this 

act, did not deal with the individual members of the 
Nations. It dealt only with the Nations; and no part 
of this tremendous appropriation was apportioned or 
paid out until the legislative authorities laid down the 
basis for such apportionment and payment. 

They did just what the United States had always 
done, in the apportionment of common moneys. They 
acted in strict conformity to the basis fixed and agreed 
upon in the Treaties of 1855 and 1866, to-wit: Three 
Fourths to the Choctaws and One Fourth to the Chick-
asaws, and which basis has been adhered to by all in-
terested parties, from 1855 to the present time. 

The General Council of the Choctaw Nation and 
the Legislature of the Chickasaw Nation definitely and 
specifically accepted that basis by solemn legislative 
acts. 

These acts (Senate Executive Document No. 42, 
52nd Congress, 1st Session) are fully set out in the 
Opinion of the Court of Claims (R. 25-26). 
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(d) Act of Congress of June 10, 1898 (29 Stat., 321). 

This act provided for the location of Absentee 
Wyandotte Indians upon the lands of the Choctaws 
and Chickasaws, in accordance with the provisions of 
Articles 30, 31 and 37 of the Treaty of 1866; and that 
the sums of $15,686.00 (appropriated by the Act of 
Congress of August 15, 1894, and $6,000.00 appropri-
ated by the Act of March 2, 1895, for procuring homes 
for such Indians), should be apportioned and paid to 
the Choctaws and Chickasaws, as compensation for 
their land thus taken and used. 

In the matter of the apportionment and payment 
of such moneys to the Choctaws and Chickasaws, it 
was provided: 

<<# * * saicj fu n c [ shall be paid to the National 
treasurers of the Choctaw and Chickasaw Nations 
in the proportion of three fourths to the former 
and one fourth to the latter. * * * " 

(e) Act of Congress of June 28, 1898 (30 Stat., 495). 

This act is generally known, in the later history 
of the relations between the United States and the 
Choctaws and Chickasaws, in the settlement of the af-
fairs of the Indians, as the "Curtis Act". 

Under the power and authority granted by the 
Acts of Congress of May 3, 1893 (27 Stat,, 612), the 
Commission to the Five Civilized Tribes negotiated 
with the several Nations for some four years; and 
finally, in 1897, a tentative agreement, or treaty, was 
entered into with the Choctaws and Chickasaws. 

The Indians were loath to agree to the allotment 
of their lands, the division of their tribal property and 
the abolition of their Tribal Governments. 
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Therefore, when the so-called "Atoka Agree 
ment" was entered into on April 23, 1897, no one knew 
whether it would be accepted or rejected by the In-
dians. 

The United States had reached the conclusion that 
the time had arrived for the consummation of its pro-
gram (by agreement with the Indians, if possible, and 
without an agreement, if none could be procured) • and 
accordingly the Act of Congress of June 28, 1898, was 
passed. 

The first 28 Sections of that Act comprise a com-
plete plan of action, so far as the United States could 
legally act; and Section 29 contains the "Atoka Agree-
ment ' 

It was provided (in Section 29) that the Agree-
ment should be submitted to the Choctaws and Chick-
asaws, at a special election; and, if accepted, it should 
become effective. 

It was further provided that if such agreement 
should be ratified, 

# * the provisions of this act shall then only ap-
ply to said tribes where the same do not conflict 
with the provisions of said agreement. * * 

What, then, are the provisions of the Act of June 
28, 1898, which relate to the issues in the instant suit, 
to-wit: the apportionment and payment of moneys? 

As to the apportionment and payment of town-
site moneys (after creating townsite commissions and 
defining their duties), it is provided, in Section 15: 
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<<* # * a n ( j thereafter the purchase money shall 
become the property of the tribe; and all such 
moneys shall * * * be paid per capita to the mem-
bers of the tribes ." 

As to the apportionment and payment of royalties, 
it is provided, in Section 16: 

<<* # * an(^ a]} royalties or rents hereafter payable 
to the tribe shall be paid, under such rules and 
regulations as may be prescribed by the Secre-
tary of the Interior, into the Treasury of the 
United States to the credit of the tribe to which 
they belong 

Then, Section 19 directs how and by whom, and 
to whom all moneys of the tribes shall, thereafter, be 
apportioned and paid, as follows: 

"That no payment of any moneys or any ac-
count whatever shall hereafter be made by the 
United States to any of the tribal governments or 
to any officer thereof for disbursement, but pay-
ments of all sums to members of said tribes shall 
be made under direction of the Secretary of the 
Interior by an officer appointed by him; and per 
capita payments shall be made direct to each in-
dividual in lawful monev of the United States, 
and the same shall not be liable to the payment 
of any previously contracted obligation." 

Is there, in these provisions, any suggestion or 
intimation that the basis for the apportionment and 
Payment of moneys, as between the Tribes, should 
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differ from the basis then existing, and always, there-
tofore and thereafter, uniformly followed? 

Is not Section 19 a confirmation of the contention 
that, theretofore, the United States had always dealt 
with the Nations, and that, thereafter, it was to become 
the successor of the Nations, in dealing with their indi. 
vidual members! 

Are not the expressions in these quoted provisions 
of the Act of Congress of June 28, 1898, that such 
moneys shall be apportioned and paid 

"per capita to the members of the tribe"; and 
"under such rules and regulations as may be pre-

scribed by the Secretary of the Interior"; and 
"under the direction of the Secretary of the In-

terior by an owcer appointed by him," 
in complete harmony with like expressions in the 
Treaties of 1898 and 1902, thus showing that all par-
ties in interest had no thought or understanding that 
there was any existing question or problem as to the 
basis for the apportionment and payment of moneys; 
but that the sole and only question and problem that 
existed was the transfer of the responsibility for ap-
portionments and payments, from the Nations to the 
United States, in so far as individual members were 
concerned ? 

(f) Act of Congress of April 28, 1904 (33 Stat., 571). 

This act merely hastened per capita payments out 
of townsite moneys. 

A fair interpretation of its language, when con-
sidered in connection with all other provisions, in all 
treaties and laws, upon the subject of the apportion-
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ment and payment of common moneys, will show that 
it is in complete harmony with them, in the matter of 
the basis theretofore fixed and agreed upon, and uni-
formly followed. 

It has been shown (in that part of this Brief re-
lating to the "Atoka Agreement" of 1898) that the 
language, 

" * * * the said townsite money so accumulated 
shall be divided and paid to the Choctaws and 
Chickasaws (freedmen excepted), each member to 
receive an equal portion thereof", 

is exactly the same language used in the "Atoka Agree-
ment"; and we have shown, in our comments thereon, 
that the first duty of the United States, in dealing with 
this money, was to divide it; that is, to place Three 
Fourths to the credit of the Choctaw Nation and One 
Fourth to the credit of the Chickasaw Nation, as had 
always been done, and to then pay it out percapita, 

(g) Act of Congress of April 28, 1906 (34 Stat., 137). 

This act contained many broad and far reaching 
provisions " f o r the final disposition of the affairs of 
the Five Civilized Tribes", which have no bearing upon 
the issues in the instant case. 

However, Section 12 of the act has an important 
bearing upon the instant issues. 

It is therein provided that the Secretary of the 
Interior shall sell all town lots theretofore reserved 
for nse in connection with the operation of coal and 
asphalt mining leases; and that 

u * * * the proceeds arising from such sale shall be 
deposited in the Treasury of the United States as 
are other funds of the tribes." 
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Other funds" of the tribes arising from the sale 
or disposition otherwise, of the common property of 
the Choctaws and Chickasaws had always been depos 
ited, Three Fourths to the Choctaws and One Fourth 
to the Chickasaws • and drawn therefrom and paid to 
the tribes upon the same basis. 

Therefore, these moneys were to be disposed of 
"as are other funds of the tribes". 

Then, this language is important, for another pur-
pose. 

It has been shown that the single exception, in all 
the provisions of the later treaties of 1898 and 1902, 
which might be construed as conflicting with the basis 
of Three Fourths and One Fourth, laid down and re-
peated in all the treaties and laws upon the subject of 
the apportionment and payment of the common moneys 
of the Choctaws and Chickasaws, is that isolated pro-
vision in the Treaty of 1898 relating to the equal di-
vision of townsite moneys. It has also been shown that 
the whole plan for the disposition of townsites, con-
tained in the Treaty of 1898, was nullified and super-
seded by Section 45 of the Treaty of 1902, in adopting 
the complete plan, upon that subject contained in the 
Act of Congress of May 31, 1900. 

Here, in the Act of April 26, 1906, is another plan 
relating to the subject of townsites; and, in that act, the 
proceeds are to be disposed of "as are other funds of 
the tribes 

May it not be said that the forced and strained 
meaning which counsel for the Choctaw Nation seek to 
read into the single and isolated exception contained in 
the Treaty of 1898, is wholly in conflict with all other 
provisions of all other treaties and laws upon the sub-
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ject of the apportionment and payment of common 
moneys of the Choctaws and Chickasaws? 

Does not this particular provision, drafted and 
passed some eight years after the Treaty of 1898, show 
the understanding of the United States to have been, 
all the way through, that townsite moneys were to be 
dealt with and disposed of "as are the other funds of 
the tribes"? 

(h) Act of Congress of February 19,1912 (37 Stat., 67) 

This act provided for the sale of the surface of 
the "Segregated Coal and Asphalt Lands" of the 
Choctaws and Chickasaws, separate from the coal and 
asphalt deposits; and that the proceeds should be dis-
posed of in accordance with the provisions of the Acts 
of Congress of April 26, 1906, and March 3, 1911. 

The Act of March 3, 1911 (36 Stat., 1058), merely 
provided for the deposit of the net receipts of sales 
of surplus and unallotted lands, in banks within the 
State of Oklahoma, and has no bearing upon the is-
sues of apportionments and payments arising in the 
instant case. 

The Act of April 26, 1906 (34 Stat., 137), in the 
matter of the use of moneys belonging to the Five 
Civilized Tribes, provides that so much thereof as may 
be necessary shall be used for the support and opera-
tion of tribal schools, and that 

"* * * any of such tribal funds so set aside re-
maining unexpended when a public school sys-
tem under a future state or Territorial govern-
ment has been established, shall be distributed per 
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capita among the citizens of the Nations, in the 
same manner as other funds." 

(i) Acts of Congress granting Right of Ways to Rail-
way Companies. 

Prior to the allotment of the lands and the divi-
sion of the tribal property of the Choctaws and Chick-
asaws, various railway companies were given the right 
to acquire lands for rights of way and station grounds, 
over and upon the lands of the Nations. 

There are some thirty of such Acts of Congress; 
and it has not been deemed necessary to set them all 
out (since they are all similar), but to make a general 
reference to the Statutes at Large of the United States 
in which they occur. (See Section 5, Act of February 
24, 1902; 32 Stat., 37.) 

It is provided, in all of these acts, that the rail-
way company shall pay to the Secretary of the Interior, 
for the benefit of the nations or tribes through whose 
lands the railway shall be located, the sum of fifty dol-
lars per mile; and that, if the general councils of either 
of the Nations or tribes shall dissent, the compensation 
shall be fixed by a board of referees, one to be appoint-
ed by the President, one by the Chief of the Nation and 
one by the railway company. 

Then, in the matter of the apportionment and pay-
ment of such moneys, it was provided (this language 
being identical in all such acts): 

"The money paid to the Secretary of the 
Interior under the provisions of this act shall be 
apportioned by him in accordance with the laws 
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and treaties now in force between the United 
States and said nations and tribes. * * *" 

Thus, as stated, some thirty right of ways were 
granted and paid for; and the moneys were apportion-
ed and paid to the Choctaw and Chickasaw Nations in 
the proportions of Three Fourths to the Choctaw Na-
tion and One Fourth to the Chickasaw Nation, " in ac-
cordance with the laws and treaties now in force". 

It thus appears, we respectfully submit, that all 
moneys of the Choctaws and Chickasaws to which the 
instant case relates, have been apportioned and paid 
upon the basis of Three Fourths to the Choctaws and 
One Fourth to the Chickasaws, as fixed and agreed 
upon in the early Treaties of 1855 and 1866 (and not 
changed by the later Treaties of 1898 and 1902), and 
under Acts of Congress passed in conformity thereto; 
that such moneys have been received and enjoyed, 
through all the years, without protest and objection, 
under such treaties and Acts of Congress; and that 
such apportionments and payments, upon that basis, 
are legal and binding upon all the interested parties. 
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Specific answers to certain statements and contentions 
made by the Petitioner, the Choctaw Nation, in 
the "Petition for Writ of Certiorari to the Court 
of Claims". 
In that part of the petition, under title of "Rea-

sons for Granting the Writ", petitioner says (pages 
7 and 8) : 

Under the plain terms of the last two treaties, 
viz: the Atoka and Supplemental Agreements, the 
members of the two tribes were first entitled to 
receive allotments of land from the common do-
main of equal value and the residue or unallotted 
lands were to be sold under departmental super-
vision, at public auction, and the proceeds dis-
bursed so as to give each member of either tribe 
an equal portion of the proceeds arising from the 
sales of said lands; 

and also (page 12): 
A careful analysis of the Atoka Agreement 

and of the Supplemental Agreement will disclose, 
however, that not only the tribal lands, from which 
allotments were to be made, but all other assets 
belonging to these tribes were to be sold so that 
the proceeds derived therefrom would be divided 
on an equal basis, giving to a Choctaw and a 
Chickasaw the same character of an allotment and 
dividing the proceeds from the sales of the com-
mon properties on the same basis. 
That part of the above quoted statement, relating 

to the allotment of lands, is only correct in part; and 
that part of the two statements relating to the appor-
tionment and payment of common moneys, is wholly 
incorrect. Neither is it true that, as contended, '4 under 
the terms of the last two treaties", it is so provided. 
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Petitioner then quotes, and relies upon, that pro-
vision of the "Atoka Agreement" (30 Stat., 495) pro-
viding for the allotment of "all the lands" of the Choc-
taw and Chickasaw Nations. 

Petitioner overlooks the fact that, in this respect, 
the "Atoka Agreement" of 1898 was wholly super-
seded by the "Supplementary Agreement" of 1902 (32 
Stat., 641), which repealed the first plan for the al-
lotment of "all the lands", and substituted therefor a 
p l a n for allotments of "three hundred and twenty 
acres of average allottable land" (Section 11); and, 
then, for the sale, at public auction, of "the residue of 
lands", and for the deposit of the proceeds in the Trea-
sury of the United States, and for the distribution of 
the same, per capita, "as other funds of the tribes" 
(Section 14). 

It will thus be seen that the ' ' two treaties'' do not 
provide even for the equal distribution of all the lands. 
They provide for a partial distribution of lands, by al-
lotment of a part of the lands, and for a sale of the 
"residue of lands", and for the distribution of the 
proceeds "as other funds of the tribes". 

Petitioner is also in error in contending that all 
the moneys (a total of $34,470,650.27), to which the in-
stant suit relates, were available for per capita dis-
tribution, or were so actually or distributed. 

The Court of Claims did not so hold; and, in fact, 
it held exactly the opposite, as will be shown. 

In ''Finding of Fact" No. 12 (R. 12) it finds. 
If the United States had apportioned and 

paid the moneys involved ($34,470,650.27), on the 
basis of 76.74% to the Choctaw Nation, and 23.26% 
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to the Chickasaw Nation, the Choctaws would have 
received $599,789.31 more than they did receive, 
and the Chickasaws would have received that much 
less. 
It will be seen that, in the use of the language: 

"If the United States had apportioned and paid", etc., 
the financial results would have been as contended by 
petitioner. However, that finding was hypothetical; 
and the language used, together with the language of 
the whole opinion, shows that it was so intended. 

Then, in the body of the opinion, the Court of 
Claims holds, for reasons and upon grounds fully 
set out, and based upon a careful analysis of all pro-
visions of all applicable treaties and laws, that the plan 
which was followed, for the apportionment and pay-
ment of common moneys, was legal, in all respects, and 
binding upon all the interested parties. 

The holding of the Court of Claims that such 
moneys were used in two ways, to-wit: (1), for per 
capita payments; and (2), were otherwise used, is as 
follows (R. 13): 

During the period from June 28,1898 to July 
1, 1929, the United States collected the sum of 
$34,470,650.27 in connection with the disposition 
and management of the common lands and prop-
erty of the Choctaw and Chickasaw Nations. These 
moneys, with few exceptions, were brought into 
the Treasury of the United States and credited 
on the books of the defendant, in the proportion 
of three-fourths to the Choctaw Nation and one-
fourth to the Chickasaw Nation. The moneys cred-
ited to the Choctaw Nation were disbursed direct-
ly to members of that Nation on a per capita basis 
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or ivere otherwise expended for their use and ben-
efit, while the moneys credited to the Chickasaw 
Nation were likewise disbursed per capita to mem-
bers of that tribe or otherwise distributed for 
their use and benefit. 

The Court of Claims might have shown the pur-
poses for which a large part of such moneys w e r e 
othenvise used, but it did not set out the Acts of Con-
gress authorizing such other uses. 

We shall cite such Acts of Congress for such use 
as they may be, in the instant proceeding, as follows: 

The "Atoka Agreement" (Act of June 28, 1898; 
30 Stat., 495) continued the Tribal Governments for 
a period of eight years, and authorized tribal appro-
priations for tribal governmental purposes, such as 
salaries and expenses of tribal officers, legislatures, 
schools, courts and other tribal purposes; 

The "Supplementary Agreement" (Act of July 
1, 1902; 32 Stat., 641) authorized the use of such tribal 
moneys as might be necessary, arising from the sale 
of "surplus" or unallotted lands, for the purpose of 
"equalizing allotments"; that is, for giving individ-
ual allottees money in lieu of lands, in cases where the 
surveys of land sub-divisions were fractional, and al-
lottees could not, for that reason, be given allotments 
of the exact value, in lands, to which they were en-
titled ; 

The Act of Congress of April 26, 1906 (34 Stat., 
137), authorized and directed the Secretary of the In-
terior to continue the operation of tribal schools; and 
to use, for that purpose, so much of tribal moneys as 
might be necessary; 
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Under later Acts of Congress (and after the tribal 
governments had ceased to function, as such), certain 
tribal officials (the Chief Executives and Mining Trus-
tees) were continued in office; and such officials contin-
ued to serve, under annual Acts of Congress, and are 
still so serving ; 

Also, under later Acts of Congress, the Chief Ex-
ecutives were authorized to appoint Tribal Attorneys, 
with the approval of the Secretary of the Interior; and 
such Tribal Attorneys have served, and drawn salaries 
and expenses, for more than twenty years, and are 
still serving, under annual Acts of Congress; 

The Acts of Congress of March 2, 1917 (39 Stat., 
969), and of March 25, 1918 (40 Stat., 561), authorized 
the use of $65,000.00 of moneys of the Chickasaw Na-
tion for the construction and equipment of dormitories 
at the Murray State School of Agriculture in Okla-
homa. 

It will thus be seen that a large total sum of 
moneys belonging to the Choctaw Nation, and to the 
Chickasaw Nation, was used, at various times and for 
various tribal purposes, by authority of Acts of Con-
gress; and that all of these moneys, necessarily, were 
paid out of the total sum of $34,470,650.27, either by 
their direct use by officials of the United States, or by 
the payment of tribal appropriation acts, during the 
eight year continuance of the tribal governments, as 
shown by the above cited Acts of Congress; and that, 
since the record shows that all common moneys were 
first divided and placed to the credit of the Choctaw 
and Chickasaw Nations in the proportions of Three 
Fourths and One Fourth, it necessarily follows that 
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moneys used for Choctaw tribal purposes were paid 
out of the Three Fourths belonging to the Choctaw Na-
tion, and that moneys used for Chickasaw tribal pur-
poses were paid out of the One Fourth belonging to the 
Chickasaw Nation. 

Therefore, petitioner is in error in assuming and 
contending that the total sum of $34,470,650.27 (which, 
as held by the Court of Claims, arose from June 28, 
1898 to July 1, 1929), was either all available for per-
capita distribution, or was so used; and petitioner is 
also in error in contending that the Court of Claims 
either so found or held that such total sum of moneys 
was so used. Such total sum of money was used, by the 
United States for percapita payments and also for va-
rious other tribal purposes. 

In so doing, the United States acted in the exer-
cise of its plenary poivers of "administration of the 
property and affairs of dependent Indian Nations", 
under Acts of Congress; and, in this connection, it is 
only necessary to say that this power has been uni-
formly upheld. 

(Worcester v. Georgia, 6 Peters, 515; Choctaw 
Nation v. United States, 119 U. S., 1-44; Chero-
kee Nation v. Hitchcock, 187 U. S., 294; Choate v. 
Trapp, 224 U. S., 665; United States v. Creek 
Nation, 295 U. S,, 103; and many other cases.) 

Specifically answering that part of the quoted 
statements of petitioner, relating to moneys, we can 
only say that the same is answered by everything con-
tained in this entire Brief. Herein, throughout, we have 
endeavored to show that the basis for the apportion-
ment and payment of common moneys, was fixed and 
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agreed upon in the Treaties of 1855 and 1866, by com-
petent parties thereto (the Indian owners and the 
United States); was adopted and carried forward, by 
the United States, throughout all the years, by the 
passage and administration of numerous Acts of Con-
gress, bearing upon the same subject, without protest 
or objection, upon the part of the Indian Nations; and 
that such basis was, in no wise, altered or changed by 
the later and final Treaties of 1898 and 1902; and is 
binding upon all the interested parties. 

Petitioner also says (page 9) : 
It is inconceivable that a distinction could be 

drawn between lands actually allotted and the pro-
ceeds of lands not allotted and sold at public 
auction. 
As shown, there was no equal division of lands, 

among the members of the two Nations, of even all the 
lands. Then, how can it be reasonably contended by 
petitioner that any particular distinction has been 
made, as between the plan for the allotment of the 
lands and the apportionment and payment of moneys f 

Here, very briefly, is the history of how the lands 
were dealt with, under all the treaties: 

The Treaty of 1855 (11 Stat., 611), dealt with 
only the use and occupancy of lands. No plan for the 
allotment of the lands in severalty, either in whole or 
in part, was then contemplated; 

The Treaty of 1866 (14 Stat., 769) adopted a plan 
for the allotment of a part of the lands (Articles 11 to 
29, inclusive), by providing for one hundred and sixty 
acre allotments; and by providing further (Article 33) 
that, 
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<<# * # nnselected lands shall be the common 
property of the Choctaw and Chickasaw Nations, 
in their corporate capacities, subject to the joint 
control of their legislative bodies"; 

and it is apparent that this plan of allotment was never 
carried out, since all the lands were intact when the 
Treaties of 1898 and 1902 were entered into; 

The Treaty of 1898 ("Atoka Agreement"; 30 
Stat., 495) contained a tentative plan for the allotment 
of "all the lands" of the Choctaw and Chickasaw Na-
tions; but it is also apparent that this plan (and other 
plans covering other important subjects) were found 
to be unsuited to the best interests of the Indian own-
ers, as well as to the plans and purposes of the United 
States, since a "supplementary" or amendatory agree-
ment became necessary, in order that the unworkable 
plans contained in the "Atoka Agreement" might be 
changed; 

The Treaty of 1902 ("Supplementary Agree-
ment"; 32 Stat., 641) contained a comprehensive and 
complete plan for the allotment of a part of the lands, 
and for the sale of the "residue of lands", and for the 
apportionment and payment of the proceeds "as other 
funds of the tribes". 

As to how commonly owned moneys were to be ap-
portioned and paid, under the Treaties of 1855, 1866, 
1898 and 1902 (and the numerous complementary Acts 
of Congress, upon the same subject), need not be re-
stated here, since that is the subject to which this en-
tire Brief relates. 

We feel justified in saying, in that connection, that 
there was no particular distinction, as contended by 
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petitioner, as between the manner in which the treaty 
makers solved the very complicated and vexatious prob-
lems relating to lands (whether by use and occupancy 
or by partial allotment in severalty), and the problems 
relating to the apportionment and payment of common 
moneys. It is sufficient to say that these problems were 
solved by the treaty makers, as best they could, under 
the power and authority which they possessed and ex-
ercised. 

If a distinction was made, in the matter of the 
treatment of the two subjects of lands and moneys, it 
cannot be denied that the treaty makers (the Indian 
owners and the United States) had the power and au-
thority to act in any manner they deemed best. When 
they came to act upon the subject of the apportionment 
and payment of common moneys, out of which the in-
stant case arises, they possessed and exercised the le-
gal power to act; and they acted, upon that subject, in a 
manner that was understandable and workable, and 
which has governed, without alteration or change, and 
without protest and objection, throughout all the years, 
from 1855 to the present time. 

Petitioner also says (page 10): 
From 1866 down to the 90's there were dif-

ferent references pointed out in the opinion of the 
Court of Claims to acts of the Council and acts of 
Congress referring to a one-fourth and a three-
fourths proportionment of tribal funds, but it 
must be borne in mincl that in all of these treaties 
and acts, reference was made to the western lands 
only, and to a distribution of the proceeds arising 
from the sale of such lands. Nowhere was any pro-
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vision made for the sale of the principal domain 
on which the Choctaws and Chickasaws actually 
resided. 

This statement is not correct, as will be seen by 
reference to numerous Acts of Congress herein quoted 
and commented upon, under that caption appearing in 
another part of this Brief, relating to the same, as fol-
lows : 

Act of August 2,1882 (22 Stat., 181) 
Act of June 10, 1896 (29 Stat., 321) 
Act of June 28, 1898 (30 Stat., 495) 
Act of April 28, 1904 (33 Stat., 571) 
Act of April 26, 1906 (34 Stat., 137); and 
Act of February 12, 1912 (37 Stat., 67); 

and many other Acts of Congress (some 30 in number) 
granting right of ways to railway companies; and, as 
to such acts, a general referenec is made to the Stat-
utes at Large of the United States, in which the same 
appear. 

All of the lands to which these acts relate, are in 
the "principal domain" upon which the Choctaws and 
Chickasaws resided. None of the lands to which these 
acts relate are a part of the so-called "western lands". 

In two of the above cited Acts of Congress, the 
moneys were directed to be paid u p o n the basis of 
Three Fourths to the Choctaw Nation and One Fourth 
to the Chickasaw Nation; and in all the others, they 
were apportioned and paid upon the same basis, by au-
thority of such wordings as "as other funds of the 
tribes", "under such rules and regulations as may be 
prescribed by the Secretary of the Interior", "in the 
same manner as other funds of the tribes", "in accord-
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ance with the laws and treaties now in force between 
the United States and said Indian Nations or Tribes", 
and other like expressions; thus referring to, and 
adopting, the basis fixed and agreed upon in the 
Treaties of 1855 and 1866. 

However, irrespective of the location of the lands 
referred to by these and other acts, we are unable to 
discern any distinction that could be made, in so far as 
the ownership of lands is concerned or the proceeds of 
sales. 

All the lands were acquired at the same times, 
under the same treaties, and in one compact body. For 
purposes of the ownership and enjoyment of lands, or 
of the proceeds thereof, by sale or disposition other-
wise, there has never been any distinction or division, 
as between the "principal domain" and the so-called 
"western lands"; and we confidently assert that all 
provisions of all treaties have the same application to 
all lands, wherever located, and to all moneys, arising 
from the sale, lease, or disposition otherwise, of the 
same. 

Petitioner also says (page 12): 
We respectfully direct attention to the act of 

April 28, 1904 (33 Stat. 57.1), supra, dealing with 
townsite funds. It provides in plain language, that 
the townsite funds are to be paid so as to give each 
member of either tribe an equal interest therein. 

It is clear from the opinion, that the Court of 
Claims recognizes that some of the money involv-
ed in this controversy was townsite money, and 
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under the above-mentioned act of Congress, these 
funds could only have been paid so as to give each 
member of the two tribes an equal portion there-
of. That was not done, and the opinion of the court 
below reveals the court was in error, and that as 
to these funds, the apportionment on the basis of 
three-fourths and one-fourth was contrary to a 
specific act of Congress. The court cites the act of 
May 31,1900 (31 Stat, 221), as controlling, but the 
court evidently overlooked the subsequent act of 
1904. 

It is not fair to say that the Court of Claims 
"overlooked" the Act of Congress of April 28, 1904 
(33 Stat., 571), relating to townsite moneys. 

It held that the plan for disposing of townsites, 
contained in the Atoka Agreement (30 Stat., 495) was 
superseded by the Act of Congress of May 31, 1900 
(31 Stat, 221), which, in turn, was adopted by Section 
45 of the "Supplementary Agreement" (32 Stat., 
641); and it then held that, after a consideration of all 
provisions of all treaties and laws, relating to the ap-
portionment and payment of moneys, the basis fixed 
and agreed upon, by the Indian owners and the United 
States, of Three Fourths to the Choctaw Nation and 
One Fourth to the Chickasaw Nation, and accepted and 
acted upon by the United States, under numerous acts 
of Congress, was the legal basis, and was binding upon 
all the interested parties. 

We have endeavored to show, in other parts of 
this Brief, that the Act of Congress of April 28, 1904, 
relating to townsite moneys, differed, in no respect, 
from all other provisions in all other treaties and 
laws, relating to the apportionment and payment of 
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common moneys, except that, in its meaning and impli-
cations, it was even stronger, perhaps, than some of the 
other provisions upon that subject, since it says, defi-
nitely and specifically, that townsite moneys shall, first, 
be divided, (that is, Three Fourths to the Choctaw Na-
tion and One Fourth to the Chickasaw Nation), and 
then distributed percapita; whereas some of the other 
acts direct the same procedure, but in more general 
language. 

Therefore, the acts of the officials of the United 
States, in the apportionment and payment of townsite 
moneys, under the Act of Congress of April 28, 1904. 
was not "contrary to a specific Act of Congress", as 
contended by petitioner ; but were in complete accord 
with the uniform procedure, under all other provisions 
of all other treaties and Acts of Congress, bearing 
upon that subject. 
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CONCLUSION. 

Having herein set forth the pertinent provisions of 
treaties and Acts of Congress, bearing upon the sub-
ject of the apportionment and payment of the common 
moneys of the Choctaw and Chickasaw Nations, and 
having supported our contentions with such comments 
thereon as, in our belief, may be helpful to this Honor-
able Court, in considering and passing upon the issues 
raised in the instant proceeding; and, since the inter-
ests of the United States and the Chickasaw Nation, 
the respondents herein, are identical, we shall adopt 
the "CONCLUSION" of the Solicitor General and the 
Attorneys for the United States, appearing upon page 
13 of the "Brief for the United States in Opposition", 
as follows: 

The decision of the Court of Claims is correct 
and no important question of law is presented. It 
is therefore respectfully submitted that the peti-
tion for a writ of certiorari should be denied. 

Respectfully submitted, 

W I L L I A M H . F U L L E R , 

M E L V E N C O R N I S H , 

Special Attorneys, The Chickasaw Nation. 


