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STATEMENT.

The question sought to be raised upon this petition
is the constitutionality of the legislation by Congress
(act of July 1, 1902, c. 1362, 32 Stat., 641, 646-9)
establishing the Choctaw and Chickasaw Citizenship
Court and authorizing it to review the judgments of
the United States courts in the Indian Territory in
certain Choctaw and Chickasaw citizenship cases ap-
pealed thereto from the Dawes Commission, as the
Commission to the Five Civilized Tribes of Indians is
commonly called.

By the act of June 10, 1896, c. 398 (29 Stat., 321,
339), Congress, in pursuance of its plan to extinguish
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the tribal title to lands in the Indian Territory by
allotting the same in severalty among the members
of the several tribes or nations therein, with a view to
the ultimate erection of a State or States, authorized
the Dawes Commission to proceed at once to hear and
determine the application of all persons to be admitted
and enrolled as citizens in any of said nations, in
doing which they were required to respect “all laws
of the several nations or tribes not inconsistent with
the laws of the United States, and all treaties with
either of said nations or tribes, and shall give due
force and effect to the rolls, usages, and customs of
each of said nations or tribes.”

The rolls of citizenship of the several tribes, as then
existing, were confirmed by that act, and any person
whose application to be enrolled had been denied or
not acted upon by the Commission within the time
prescribed, or who might desire such citizenship, was
authorized to apply to the legally constituted court or
committee designated by the several tribes.

In the performance of their duties the Commission
were authorized to administer oaths, issue process for
and compel the attendance of witnesses, send for per-
sons, papers, etc., “and to use every fair and reason-
able means within their reach for the purpose of deter-
mining the rights of persons claiming such citizenship, or
to protect any of said nations From fraud and wrong.”

It was also provided by the act of June 10, 1896,
that the tribe or any person aggrieved with the decis-
ion of the tribal authorities or the Commission might

gl LLhrite d il {ha

appeal to the United States district court, whose judg-

ment should be final. (Db ikl
wis?’ o A ~ A

After the expiration of six months, the C(Smr'mssi“(')'n'

were required to ‘‘cause a complete roll of citizenship
of each of said nations to be made up from their
records, and add thereto the names of citizens whose
rights may be conferred under this act, and said rolls
shall be, and are hereby, made rolls of citizenship of
said nations, or tribes, subject, however, to the determina-
tion of the United States courts as provided herein.”

The Commission were also required ‘“to file the
lists of members as they finally approved them with
the Commissioner of Indian Affairs, to remain there for
use as the final judgment of the duly constituted
authorities.”

In exercising the appellate jurisdiction conferred upon
them by the act of June 10, 1896, the United States
courts in the Indian Territory did not limit their inquiry
to a review of the citizenship cases appealed thereto
from the Dawes Commission upon the papers and evi-
dence submitted to that Commission, but examined such
cases de novo, upon evidence taken before commission-
ers appointed for that purpose. As a result,it is claimed,
opportunity was given for the commission of fraud and
perjury by numerous persons, commonly designated
“court claimants,” wrongfully seeking admission into
said tribes, and whose applications had been denied by
the Commission.

.The Choctaw and Chickasaw nations filed a protest
with the Dawes Commission against the enrollment of
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any such persons as members of their respective tribes,
on the ground not only of illegality and fraud in the
procurement of such judgments, but because of the
failure to give notice of such proceedings to both of
said nations, and for other irregularities.

By a provision in the Indian appropriation act of
July 1, 1898, ¢. 545 (30 Stat,, 591), inspired, it is to
be inferred from later events, by dissatisfaction with
the proceedings of the United States courts in the
Indian Territory in matters relating to enrollment and
the allotment of lands, appeals to this court were allowed
to either party from those courts “in all citizenship
cases, and in all cases between either of the Five Civil-
ized Tribes and the United States involving the consti-
tutionality or validity of any legislation affecting
citizenship, or the allotment of lands, in the Indian
Territory, under the rules and regulations governing
appeals to said court in other cases.”

In Stephens v. Cherokee Nation (174 U. 8, 445), how-
ever, it was held that the appeal given by this act was
restricted to a determination of the constitutionality
and validity of the legislation by Congress affecting
citizenship or the allotment of lands in the Indjan Ter-
ritory (which was upheld) and did not extend to a
review of either class of cases upon their merits.

In pursuance of the attempt to prevent the “court
claimants” from being enrolled, certain individual
members of the Choctaw and Chickasaw nations, en-
deavoring to sue for all other members of said tribes
as well as themselves, filed a bill in equity in the
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United States court for the southern district of the In-
dian Territory against one Goodall and others, for the
purpose of having the judgments 1‘e.fe.rred to vacated
and annulled and the defendants enjoined frorfa.exer—
cising any rights thereunder. As stated by petitioner,
this case is now pending in the court of appeals for the
Indian Territory, on the appeal of complainants. A
similar bill was also filed in the central district of the
Indian Territory against one Arnold and others. It is
not perceived, however, that these suits have ar-ly bear-
ing upon the present case, except as illustratl.ng and
emphasizing the belief of the Choctaw and Chickasaw
nations, and the members thereof, that great wrong
and injustice had been done them through the action
of the United States courts by admitting the persons
referred to to citizenship.

This and other matters being called to the attention
of the Secretary of the Interior, that officer directed
the Dawes Commission to negotiate a supplemental
treaty or agreement with the Choctaw and Chickasaw
nations. Such an agreement was made between the
representatives of the United States and the tw<.) Tla,-
tions on the 7th of February, 1901. In transmitting
it to Congress the Secretary said that experience had
demonstrated that the previous agreement (known as
the Atoka agreement), ratified by the act of June 28,
1898, was faulty and did not work with satisfaction to
the Indians or the public, and that there was pressing
reason for supplementing it by a new and further
agreement; and, referring to the citizenship judgments
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rendered by the United States courts in the Indian

enrollment and allotment and distribution of
Territory, he observed:

tribal property, by virtue of a ju(%gment ‘oft tl}e
United States court in the II-ldla.ll Terri (()11y
under the act of June 10, 1896, instituted un11 e(;
the provisions of this agreement, sha.ll b-e enrolle :
or receive allotment of la}lds or dlStrlbum{)n 0

tribal property until his right thereto has been

finally determined.
* * * * *

Believing that the questions affecting the validity
and rectitude of these Judgments deserved Judicial
wnvestigation and scrutiny, article 8 has been re-
written, as shown in the amended draft of the
agreement, so as to provide for a fair, speedy,
and final decision of these questions by judicial
tribunals.

Sec. 31. It beiilg claimed and insisted by.the
Choctaw and Chickasaw nations. that the 'Unlted
States courts in the Indian Territory, acting un-
der the act of Congress approved J une 10, 18193,
have admitted persons to citizenship or to enroll-
ment as such citizens in the Choctaw an.d Chicka-
saw nations, respectively, witl}out 1?ot1ce of thle
proceeding in such courts bemig given to eac (;
of said nations; and it being 111s1st<?d by salh
nations that in such proceedings notice to eac
of said nations was indispensable,.and it being
claimed and insisted by said nations th-ai tﬁe
proceedings in the United St%}tes courts in the
Indian Territory, under the said act of J une 10%
1896, should have been confined to a review o
the action of the Commission to the' Five Civi-
lized Tribes, upon the papers and evidence sub-
mitted to such Commission, and should 1.101:
have extended to a trial de nove of the question
of citizenship; and it being desirable to ﬁl?ally
determine these questions, the two. nations,
jointly, or either of said nations acting sepa-
rately and making the other a part.;y defendant;

may, within ninety days after this agreemen
becomes effective, by a bill in equity filed in
the Choctaw and Chickasaw Citizenship Court

The agreement of February 7, 1901, was not trans-
mitted in time to be acted upon by Congress at that
session; and subsequently the Secretary of the Interior
directed the Dawes Commission to negotiate another
agreement along the same lines for transmittal to the
Fifty-seventh Congress at its first session. This latter
agreement, which provided for the creation of the
Choctaw and Chickasaw Citizenship Court, and author-
ized the review of the citizenship judgments in ques-
tion, was concluded between the representatives of the
United States and the Choctaw and Chickasaw nations
March 21, 1902, and ratified and confirmed by the
act of Congress of July 1, 1902 (32 Stat,, 641).
material provisions thereof are as follows:

"he

SEc. 27. The rolls of the Choctaw and Chick-
asaw citizens and Choctaw and Chickasaw
freedmen shall be made by the Commission to
the Five Civilized Tribes, in strict compliance
with the acts of Congress approved June 28,
1898 (30 Stat., 495), and the act of Congress
approved May 31, 1900 (31 Stat., 221), except
as herein otherwise provided:

PLrovided, That no person claiming right to

e s deecelonasind o Ll
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hereinafter named, seek the annulment and va-
cation of all such decisions by said courts, |
Ten persons so admitted to citizenship or en- 4
rollment by said courts, with notice to one but ’:,
not to both of said nations, shall be made de-
fendants to said suit as representatives of the
entire class of persons similarly situated, the 1
number of such persons being too numerous to
require all of them to be made individual par-
ties to the suit; but any person so situated
may, upon his application, he made a party
defendant to the suit. Notice of the institu-
tion of said suit shall he personally served
upon the chief executive of the defendant
nation, if either nation be made 1 party defend- =
ant as aforesaid, and upon each of said ten
representative defendants, and shall also be
published for a period of four weeks in at least
- two weekly newspapers having general circula- A
tion in the Choctaw and Chickasaw nations,
Such notice shall set forth the nature and
prayer of the bill, with the time for answering
the same, which shall not be less than thirty
days after the last publication. Said suit shall
be determined at the earliest practicable time,
shall be confined to a final determination of the
questions of law here named, and shall be
without prejudice to the determination of an
charge or claim that the admission of such per-
sons to citizenship or enrollment by said United
States courts in the Indian Territory was
wrongfully obtained, as provided in the next
section. In the event said citizenship judg-
ments or decisions are annulled or vacated in
the test suit hereinbefore authorized, because of

9

tther or both of the irregularities claim.ed and
?lt A 1 upon by said nations as aforesald., .then
mSlS{;*; p}:tpers, and proceedings in any (.31‘.51ze1?-
t}}ll(‘a cw;; in which the judgment or (18(:181(?11 is
E ulled or vacated, shall, upon written
i ;E:tion therefor, made within ni}lety days
alp(la)r:eafter by any party thereto, who 1.s thu.S de(i
t l-' ed of a favorable judgment upon his clalm(?d
bt 1ship, be transferred and certified to sai
03:}221:,111;’ court by the court having cusjcody
;1111 control of such files, papers, .and Iir.oceedulrrlgj%
and, upon the filing in such citizenship CO, iy
the files, papers, and procee.dmgs mdan} i
citizenship case, ‘:}ccomfpillll;et%ll)lzferii dpcer_
at notice in writing 0 tre :
ggcation thereof has b?en fgweg ;(1 titill(; cizie({
executive officer of each of sai A d, g
iti ip case shall be docketed in sai ci
Zg‘lzs‘f:il;h (I:ourt, and such farther procee(illltni‘s
shall be had therein in that court als olug o
have been had in the court to which ?1e- s1 s
was taken on appeal from the Con.nmssu.nd _
the Five Civilized Tribes, and as if nf) Judg
ment or decision had been rendered the; en*i.1 e
Sec. 32. Said citizenship coqrt shall a sof egle
appellate jurisdiction over all _]udggr-lent(si ;)r o
courts in Indian Territory rendere. un b
act of Congress of June .te.nth, eighteen )
dred and ninety-six, admlttmg' persons to.fher
zenship or to enrollment as cifizens 1111 ei .
of said nations. The rightc of appea ma?rb ;
exercised by the said nations jointly, 01t. nye
either of them acting separately, at :{11};‘1 1111
within six months after this agreement 1s nlsix ty
ratified. In the exercise of such appellate
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the hearing and determinatio.n qf t.he.su-its a.nd
roceedings so committed .to its Junsdlcntlon, HE
cluding the authority to issue and enforce :jt
requisite writs, process, -and orders, and to pre-
seribe rules and regulations for the transactlo?l
of its business. It shall also have all the'powels
of a circuit court of the United States in com(i
pelling the production of books,.papers, and
documents, the attendance of witnesses, an
in punishing contempt. }.chept where hg‘em
otherwise expressly prowdeq, the pleadings,
practice, and proceedings in said court. shall con-
form, as near as may be, to th.e pleadmgs3 pr?c-
tice, and proceedings in equity causes I the
circuit court of the United States. The testli‘
mony shall be taken in co.urt or before o.nezl 0
the judges, so far as practlcabl(?. Each‘Ju ge‘
shall be authorized to grant, in vacation or
recess, interlocutory orders and to hear a.nd dis-
pose of interlocutory motions not .aﬁ’ectmg the
substantial merits ot the case. Sffld cqurt shall
have a chief judge and two associate judges, a
clerk, a stenographer, who shall be deputy
clerk, and a bailiff. * * * The' clerk of .the
United States court in Indian Territory, having
custody and control of the files, papers, and pro-
ceedings in the original citizenship cases, shall
receive a fee of two dollars and ﬁfty. c:euts f(.)r
transferring and certifying to the' m‘mgenshlp
court the files, papers, and proceedings in each
case, without regard to the numbel" of persons
whose citizenship is involved therein, ar.ld said
fee shall be paid by the person applymg for
such transfer and certificates. The judgm.ent of
the citizenship court in any or all of the suits or

Jurisdiction said citizenship court shall be au-
thorized to consider, review, and revise all such
Jjudgments, both as to findings of fact and co -
clusions of law, and may, wherever in its Judg
ment substantial justice will thereby be sub-
served, permit either party to any such appeal
to take and present such further evidence
may be necessary to enable said court to dete A
mine the very right of the controversy. And:
said court shall have power to make all need-:
ful rules and regulations prescribing the manner.
of taking and conducting said appeals and of
taking additional evidence therein. Such citi-
zenship court shall also have like appellate
Jurisdiction and authority over judgments ren-
dered by such courts under the said sact deny-
ing claims to citizenship or to enrollment
citizens in either of said nations. Such appea
shall be taken within the time hereinbefor
specified and shall be taken, conducted, an
disposed of in the same manner as appeals b
the said nations, save that notice of appeals b
citizenship claimants shall be served upon the
chief executive officer of hoth nations: Provided
That paragraphs thirty-one, thirty-two, an
thirty-three hereof shall go into effect imme
diately after the passage of this act of Congres
Skc. 33. A court is hereby created to be known
as the Choctaw and Chickasaw Citizenship Court,
the existence of which shall terminate upon the
final determination of the suits and proceedings
named in the last two preceding sections, but in
no event later than the thirty-first day of Decem -4
ber, nineteen hundred and three. Said court
shall have all authority and power necessary to
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Among those “similarly situated” was the petitione
U. 8. Joins, who had been adjudged to be a member
the Chickasaw tribe of Indians by the United Sts
court for the southern district of the Indian Territos :

of the Dawes Commission denying his application,
a4
"

ARGUMENT.
i B

No case justifying the issuance of a writ of prohibition is
presented.

The specific purposes for which a prohibition is
sought are to prevent the Choctaw and Chickasaw
Citizenship Court from “giving further effect” to its
decree in the test case, and to restrain it from certify-
ing a copy of that decree to the Dawes Commission.

1. As to the latter object, it is sufficient to say that
it appears from the return filed by the Citizenship
Court (par. 1) that, although not required to do so by
the statute, a copy of its decree in the test case was
certified and delivered by it to the Dawes Commission
prior to the filing of the petition herein.

2. The decree in the test case has already had its
full effect by operation of law, and is now entirely
beyond the control of the Citizenship Court. The
test suit, which the statute declared should be
“confined to a final determination of the questions
of law here named,” was fully and finally completed
when the court rendered a decree in accordance
with its conclusions upon those questions. By that

15
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decree the judgments of the United States

in the Indian Territory, which the Citizenship
had under review, were annulled, vacated, and

¢

. din he return of that
- ce then, however, according to the. ' dhy
P (par. 2) he has made such application, and his
court 1 . =)y

is now pending therein. He has thus placed
ause 1

aside. No further action in that suit was req"

of the Citizenship Court, the decree being g
executing.

i'}limself in the attitute of invoking the jurisdietion of

Citizenship Court at the very moment he is seek-
R ALLZOTE

. train it from taking further proceedings for
The proceedings provided for by the act (sec. 8 s

“in the event said citizenship judgments or decis'{
are annulled or vacated in the test suit hereinbe
authorized,” are not only separate and distinet from%
test suit, but wholly dependent upon the volun
action of each and every individual whose Judgme
was so annulled and vacated. "

. tor ¢ 5
t]iig nforcement of its decree in the test case. Or,
e e

d a little differently, he has himself instituted
:lti;tevery proceeding which his petition prays to be
reSIt:a’l: eiii.anifest that the real object of petitioner is
not t(i prevent the doing of some act which is a]oout hto
be done by the Citizenship Court, but to have t 1;
court review and undo that which.h.as been full.y. an
finally completed, namely, the Vde01s1on of the lezeii
ship Court in the test case. But this court has he
that the writ of prohibition can not be used for such a
purpose. (United States v. Hoffman, 4 Wall., 15?.). j
The test suit is a completed fact, and “prohibition
will not lie after the cause is ended.” (Hall v. Norwood,
Siderfin, 166, cited in United States v. Hoffman, supra.)
The writ of prohibition can not be made to serve the

The statute merely affords an opportunity for the
whose judgments were set aside by the decree in
test suit to have their cases reviewed by the Citizens ;
Court. Tt was discretionary with each individual s
cerned whether this opportunity should be availed
If not, the decree in the test case remains a final ar
complete adjudication of his rights. If he transfers
his case, such proceeding on his part certainly »E"‘
not be said to be an effort by the court to give fu s”
effect to its decree in the test case. Besides, the h
ceedings on such transfer might result in his admis ‘
to citizenship, thus practically reversing the decree |
the test suit so far as his particular case was concern

At the time of filing his petition herein the pet
tioner, Joins, had not made application for the trans .
of the papers in his case from the United States l;
having control of the same to the Citizenship Court

office of a writ of error.

It is no ground for relief by prohibition that
provision has not been made for a review of the
decision of the court of orig'inal.Jnrisdlction, by
appeal or otherwise. A prohibition can not t106
made to perform the office of a pioceedmg. or
the correction of mere errors or irregularities.
(Ex parte Ferry Co., 104 U. S., 519, 520.)

6765—03 2
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It will be observed that section 81 of the act in que
tion contains a proviso that the test suit therein authg
ized “shall be without prejudice to the determinagi
of any charge or claim that the admission of such D
sons to citizenship or enrollment was wrongfully
tained, as provided in the next section;” and that by ,v

“next section” (sec. 32) Congress provided for the
tingency of the Citizenship Court deciding the test st
adversely to the Choctaw and Chickasaw nations, }
giving those nations, acting jointly or separatel
right to appeal the judgments in question to the
zenship Court, which, in the exercise of the jurisdie
thus conferred, was “authorized to consider, revi
and revise all such judgments, both as to findines,
fact and conclusions of law, and may, whenever

Judgment substantial justice will thereby be subse
permit either party to any such appeal to take
present such further evidence as may be necessa
enable said court to determine #he very right of the
troversy.” |

Section 82 further provides that “such Citizens
Court shall have like appellate jurisdiction and aut
ity over judgments rendered by such courts under
said act denying claims to citizenship or to enroll
in either of said nations; notice of such appeals
citizenship claimants to be served upon the chief ex
tive officer of both nations.” !

It thus appears that by the act in question Cong
endeavored to accord an equal measure of right te
parties concerned, its only purpose being to have

_ioht of the controversy” determined. Tt is also
E zhg;t the decision in the test suit, whether in favor
dfee:)l;le party or the other, was to be equally binding
z on both and final and conclusive in respect to the
sfbject-matter thereof; and that any furth(.er 'proceed-
ings under the act would be separate and .d1st1nct from
that suit, the initiative in either case resting upon the

harty.

defI‘eta:lidld, {)erhaps, be noted that by the amendajcory
act of March 3, 1903 (32 Stat., 995), it. was .prov1ded
that all causes transferred to the Citizenship Court
ander section 31 of the act of July 1, 1902, shoul.d
be tried, determined, and disposed of the sam.e as if
appea.led to such courtyunder se-ctlon 32 of s‘ald act.
The amendatory act also provided that this court
might transfer to the Citizenship Court the Choctaw
and Chickasaw citizenship cases appealed here fr'om
the United States courts in the Indian Territory during

the year 1898.

1}

A prohibition would obstruct the action of the political
department of the Government.

The Choctaw and Chickasaw Citizenship Court,
like the Dawes Commission, is a political agency
created by Congress in furtherance of the plan out-
lined in the act of March 8, 1893 (27 Stats., 6%5),
namely, the extinguishment of the national or t-rlbal
title tdo lands within the Indian Territory ¢ with a
view to such adjustment, upon the basis of just.ice and
equity, as may, with the consent of such nations or
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tribes of Indians, so far as may be necessary.
requisite and suitable to enable the ultimate cre
of a State or States of the Union which shall embra
the lands within said Indian Territory.” (Stephens
Cherokee Nation, 174 U. 8., 446.) i

In Cherokee Nation v. Hitcheock (187 U. S., 29
308) this court said:

The power existing in Congress to admin
upon and guard the tribal property, and
power being political and administrative i
nature, the manner of its exercise is a ques
within the province of the legislative brane
determine, and is not one for the courts.

The political nature of the measures adopted g_
Congress for the control and betterment of the Indja
tribes within the United States, and its exel
authority in respect thereto, was again affirmed
Lone Wolf v. Hitchcock (187 U. 8., 558, 567), in w
it was said:
Plenary authority over the tribal relati
has been exercised by Congress from
beginning, and the power has always b
deemed a political one, not subject to be contre
by the judicial department of the Government.
In re Cooper (188 U. S., 404) this court entertai
an application for a writ of prohibition to the dis
court of Alaska in an admiralty proceeding, hold n
that in such case it came within section 688, Revi
Statutes; but upon final hearing (143 U. 8., 4
declined to issue the writ, upon the ground that
record showed jurisdiction in the Alaskan court.

21

court stated, however, that it might have rested its
denial “upon the well-settled principle that an applica-
tion to a court to review the action of the political

department of the Government * * * should be

denied.”
8 4

Having no appellate jurisdiction over the Choctaw and
Chickasaw Citizenship Court, this court can not issue a
writ of prohibition thereto.

In Ex parte Gordon (1 Black, 503, 506) the court

said: . :
A prohibition can not issue from this court in
cases where there is no appellate power given by
law, nor any special authority to issue the writ.

See also Foster’'s Fed. Prac., vol. 2, sec. 362.

The ‘“special authority” of this court to issue a
writ of prohibition is limited to the district courts of
the United States when sitting as courts of admiralty.
(Rev. Stat., sec. 688.)

Ezx parte Christy, 3 How., 293.

Ez parte Gordon, 1 Black, 503.

Ezx parte Easton, 95 U. S., 68.

Ez parte Phoeniz Ins. Co., 118 U. 8., 610.

No appellate power has been conferred “by law”
On the
contrary, the act creating it declares that all its judg-

.

upon this court over the Citizenship Court.

ments and decrees shall be final (sec. 33).

The Citizenship Court is not a ‘constitutional”
court, in which the judicial power of the United States
referred to in article 8 of the Constitution may be
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vested, but a “legislative” court, created by Cong
in virtue of the general sovereignty of the Un
States over all territory within its limits, whethe

occupied by Indian tribes or not.

American Ins. Co. v. Canter, 1 Pet., 321,

United States v. Kagama, 118 U. S., 380.

It is a special tribunal, created for a particular p s

pose, and will expire by limitation, in any event, o

December 31, 1904. (Amend. act, March 3, 190
32 S at, 995.)

Not being a “constitutional” court, and, unlike the ;
g )

regular Territorial courts, possessing no general la
and equity jurisdiction, the question whether this co
can issue a writ of prohibition thereto in the exer

of its “inherent general power” can not arise, (In 1
Vidal, 179 U. 8., 126.)

In re Vidal was an application for leave to file a
petition for certiorari to review the proceedings of a

military tribunal established by a general of the

United States Army while in supreme command in

Porto Rico. In denying the application, this court,:
referring to section 14 of the judiciary act of 1789;
(sec. 716, R. 8.), which authorizes the Supreme and
other Federal courts “to issue all writs, not speciﬁcally:

provided for by statute, which may be necessary for th ;

exercise of their respective Jurisdictions, and agreeab
to the usages and principles of law,” said:
This court is not thereby empowered to

review the proceedings of military tribunals by
certiorari; nor are such tribunals courts with

23

jurisdiction in law or equit}‘r within t.he me.aull-
ing of those terms as used in the tl}lrd artu;l e
of the Constitution, and thfa _question of: t (}
issue of the writ of certiorari in th.e exercise 0
inherent general power can not arise in respect
of them.

IV.

The legislation in question is constitutional.

The history of this legislation shows that .it was
passed by Congress, at the solicitation and with th(}
consent of the Indians concerned, for the purpose o
protecting them against fraud and wrong. Its power
to that end is unquestionable (United States v. Kagama,
118 U. 8., 375), and, as has been shown,. the .manner
of its exercise is a matter of legislative dlscretlor% and
can not be controlled by the courts (Clzerokfze Ne atzm.z V.
Hitcheock, 187 U. 8., 308; Lone Wolf v. Hitchcock, id.,
56;)3. unconstitutionality is asserted, however, on.the
ground that it is an attempt on the part of the leglsla-
tive branch of the Government to disturb vested rights
by setting aside the final decrees of a court of compe-
tent jurisdiction. . :

Upon this point the language of this court in Stez.oh—
ens v. Cherokee Nation would seem to be conclusive
(174 U. 8., 477-478):

The contention is that the act of July 1., 1898,
in extending the remedy by appeal to t}.ns c0}1rt
was invalid because 1'etrospective,. an invasion
of the judicial domain, and destructive of vested
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rights. By its terms the act was to
retrospectively, and as to that it may be ob.
served that while the general rule is that stat.
utes should be so construed as to give th !
only prospective operation, yet where the Iz
guage employed expresses a contrary intention
m unequivocal terms the mere fact that th
legislation is retroactive does not necessarily
render it void.
And while it is undoubtedly true that
latures can not set aside the judgment of cour J
compel them to grant new trials, order the dj
charge of offenders, or direct what steps shall
taken in the progress of a judicial inquiry, t
grant of a new remedy by way of review h
been often sustained under particular circu
stances. (Calder v. Bull, 3 Dallas, 386; Sam-
peyreac v. United States, T Pet., 222; Freebo a
v. Smith, 2 Wall,, 160; Garrison v. New Yor
21 Wall, 196; Freeland v. Williams, 131 U. §
405; Essex Public Road Board v. Skinkle. 14
U. 8., 334) g
! The United States court in the Indian Te
ritory is a legislative court and was authorized
to exercise jurisdiction in these citizenship cases
as a part of the machinery devised by Coongress
in the discharge of its duties in resp(;ct of j:hese
Indian tribes, and assuming that Congress po
sesses plenary power of legislation in regard to
them, subject only to the Constitution of the
United States, it follows that the validity o
remedial legislation of this sort can not be ques
tioned unless in violation of some prohibition of
that instrument.
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~ In its enactment Congress has not attempted
to interfere in any way with the judicial depart-
ment of the Government, nor can the act be
properly regarded as destroying any vested
right, since the right asserted to be vested is
only the exemption of these judgments from re-
view, and the mere expectation of a share in
the public lands and moneys of these tribes, if
hereafter distributed, if the applicants are ad-
mitted to citizenship, can not be held to amount
to such an absolute right of property that the
original cause of action, which is citizenship
or not, is placed by the judgment of a lower
court beyond the power of reexamination by a
higher court, though subsequently authorized
by general law to exercise jurisdiction.

The principles thus announced are supported by the
subsequent cases of Cherokee Nation v. Hitchcock and
Lone Wolf v. Hitchcock, above cited.

The decision in the Stephens case, it will be observed,
was confined entirely to a determination of the consti-
tutionality of the legislation of Congress in respect to
citizenship and the allotment of lands in the Indian
Territory. Assuming, without determining, that the
act of June 10, 1896, authorized the United States
courts to review de novo the cases appealed from the
Dawes Commission, the authority of Congress to au-
thorize such a review was affirmed, and the legislation
under consideration declared to be, in general, valid
and constitutional. The question of notice was not
even mentioned in the opinion in that case. The act
of July 1, 1902, therefore, which provides for a spe-
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cific inquiry by the Citizenship Court into the validity
of the methods of procedure adopted by the United
States courts in the citizenship cases appealed thereto
from the Dawes Commission, and for a review of such
cases upon their merits, in no way affects the judgment
in the Stephens case. In fact, it but supplements the
action of this court in that case, and merely serves to
complete the purpose of Congress—manifest through
all its legislation—to have “the very right” of this
controversy determined.

N

The writ of certiorari being asked merely in aid of
the writ of prohibition, must be denied pro forma, no
grounds for the issuance of the latter writ being pre-
sented.

HENRY M. HOYT,

Solicitor-General.
OcToBER, 1903. '




