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No. 25,021. 

J. H A L E S Y P H E R 

vs. 

T H E CHOCTAW NATION OF INDIANS. 

To the Honorable the Judges of the Court of Claims: 

Comes now the Choctaw Nation and for answer to the 
petition of J. Hale Syplier respectfully shows: 

1. The Choctaw Nation or Tribe of Indians never at any 
time employed or contracted with the said J. Hale Syplier 
to perform any service for it on the 7th day of November, 
1891, or on any other day, nor did said nation or tribe of 
Indians ever authorize Wilson N. Jones, Green McCurtain, 
and Thomas D. Ainsworth to enter into the certain alleged 
agreement dated November 7, 1891, with J. Hale Syplier, 
which is referred to and made a part of the petition herein. 

On the contrary, the certain alleged agreement with said 
J. Hale Syplier, dated the 7th day of November, A. D. 1891, 
and signed by said J. Hale Sypher, Wilson N. Jones, Green 
McCurtain, and Thomas D. Ainsworth, purports in the body 
thereof to have been entered into by said Wilson N. Jones, 
Green McCurtain, and Thomas D. Ainsworth, commis-
sioners, appointed by an act of the general council of the 
Choctaw Nation, approved November 19, 1891, a copy of 
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said supposed act of the Choctaw council being exhibited 
with and made a part of the petition in this cause. 

Said act of the Choctaw council, as appears upon the face 
thereof, was approved October 19, 1891, by J. H. Bryant, 
acting principal chief of the Choctaw Nation, whereas, under 
the laws and constitution of the Choctaw Nation, said J. H. 
Bryant was not authorized to act as principal chief of 
the Choctaw Nation on October 19, 1891, nor was he au-
thorized to approve said bill, as required by the constitution 
and laws of the Choctaw Nation, and said act purporting 
to be an act of the Choctaw Nation was therefore absolutely 
null and void and of no force and effect, and the commis-
sioners appointed thereunder had no power to enter into 
said alleged agreement, or to bind the Choctaw Nation in 
any way. That this may more fully appear, said Choctaw 
Nation or Tribe of Indians further state that Wilson N. 
Jones, one of the parties to the alleged contract, was, on said 
October 19,1891, the duly elected, qualified, and acting prin-
cipal chief of the Choctaw Nation, The question of the va-
lidity of the act of October 19, 1891, was submitted to C. E. 
Nelson, the national attorney of the Choctaw Nation, by 
William Nelson, the national auditor of the Choctaw Nation, 
who rendered the following opinion, declaring the act to be 
invalid, to wit: 

" O F F I C E OF NATIONAL ATTORNEY, 
CHOCTAW NATION, 

ANTLERS, IND. T., October 30, 1891. 
" H o n . W I L L I A M W I L S O N , 

National Auditor, Choctaw Nation. 
" D E A R S I R : Answering your letter of the 28th in-

stant, returning the same with the copies of the laws 
inclosed, I have the honor to answer your questions 
concerning the law in their order. 

" (1.) The law relating to the appropriation of 
$2,991,450.00 passed by the general council October 
19, 1891, and approved by J. H. Bryant, acting prin-
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cipal chief Choctaw Nation, is not constitutional, but 
defective in various particulars. 

"(1.) Article III, section 8, constitution, requires 
every bill which shall have passed both houses of the 
legislature to be presented to the principal chief. 
The failure to do so, because of the temporary absence 
of the chief for two or three days, or for any other 
cause not provided in the constitution or laws, makes 
it unconstitutional. 

" (2.) The president of the senate is authorized to 
exercise the duties of the principal chief (article 5, 
section 4, constitution) only when a vacancy occurs, 
' on account of inability of the principal chief to dis-
charge his duties.' 

" In this case, however, there was no vacancy what-
ever, in the office of principal chief, who was perfectly 
sound and well, was in the Choctaw Nation at his 
home, and immediately returned to the capital. Nor 
was there any legal disability. 

"Such a temporary absence is not a legal ' disabil-
ity ' in the eyes of the law. 

" Such a construction would be highly mischiev-
ous, as the president of the senate could at his will 
deprive the principal chief of all authority, unless the 
chief should be immediately and personally present 
at every instant when a bill should pass. 

" The president of the senate has no such authority 
and the principal chief has no right to delegate such 
authority. 

" The Choctaw people elected the Hon. W. N. Jones 
principal chief and he cannot, except as expressly 
provided by the constitution, be divested, or divest 
himself of his rights or his responsibilities. 

" The law referred to is unconstitutional in this 
respect, that it is signed by Hon. J. H. Bryant, as 
acting principal chief of the Choctaw Nation, and not 
signed by W. N. Jones, principal chief of the Choctaw 
Nation. 

" (3.) Again, the signature of the Hon. J. H. Bryant, 
as acting principal chief is not authorized by the 
Choctaw laws, but if the principal chief's office had 
been vacant the person authorized by law is the 
' president of the senate,' and this alleged act is not 
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so signed, but on its face it clearly appears that D. W. 
Hodges, at this very time, was president of the senate. 

"(4.) The constitution of the Choctaw Nation, sec-
tion 23, article 7, declares that any law ' passed con-
trary to the provisions herein specified shall be null 
and void,' and section 21, article 1, declares ' the 
general council shall pass no bill of attainder, retro-
spective law, nor law impairing the obligation of 
contracts.' 

" The act under consideration ' proposes to impair 
the obligation of contracts, in section 1, in express 
terms. 

" This is clearly and positively unconstitutional 
and void. 

" All laws of the Choctaw Nation (article 7, treaty 
of 1855, between the United States and the Choctaw 
Nation) must be compatible with the Constitution of 
the United States and the laws made in pursuance 
thereof. 

" The law under consideration violates the Consti-
tution of the United States, in that it impairs the ob-
ligation of a contract and is therefore void under the 
treaty as stated, especially so as the contracts were 
made with United States citizens. 

" I t is to be observed in regard to the alleged act 
of October 19, 1891, that it proposes to create a new 
delegation. 

" It would be obnoxious to article 7, section 13, of 
the Constitution, which expressly requires that dele-
egates or commissioners to transact such public busi-
ness shall be nominated by the principal chief and 
confirmed by the senate, which has not been done, 
except in the case of the special delegate and the del-
egation of 1889. 

" If it should be held that the alleged law of Octo-
ber 19, repeals the laws of April 9, then there is a 
special delegate ; but it is evident that this construc-
tion would be obnoxious to the plain meaning of the 
general council. 

"Article 3, section ], declares that the style of the 
law, shall be ' Be it enacted by the general council of 
the Choctaw Nation assembled ' which is not observed 
in the act of October 19, 1891. 

5 

" This is a constitutional requirement, and any law 
(section 23, article 7,) which is passed contrary to 
such provisions, is null and void. 

" The laws of April 9, 1891, however, could not be 
repealed by the act of October 19, 1891, because the 
latter is void as above stated. 

" C . E . NELSON, 
National Attorney, Choctaw Nation. 

" I do certify that the above is a true and correct 
copy of the original now on file in my office. 

" ( O C T O B E R 31, 1891.) 
" W M . W I L S O N , 

" National Auditor, Choctaw Nation." 

A copy of this opinion of the national attorney of the 
Choctaw Nation was submitted to the then President of the 
United States shortly after its date (October 30, 1891), and 
is referred to by him in his message to the Congress of the 
United States, first session, 52d Congress, Executive Docu-
ment No. 42. 

Said act being void, said alleged agreement entered into 
by said commissioners was likewise void, and has no power 
to bind the Choctaw Nation or Tribe of Indians. 

The President of the United States declined to receive 
said commission appointed under said act of October 19, 
1891, as authorized to act for the Choctaw Nation or Tribe 
of Indians, on account of the invalidity of the act creating 
said commission, and neither said commission nor their 
attorney received, receipted for, or collected the sum of 
$2,991,450, mentioned in said act, or any part thereof; but, 
on the contrary, said sum, referred to in said act of October 
19, 1891, and referred to in said alleged agreement, entered 
into by said alleged commissioners with the petitioner, J. 
Hale Syplier, on the 7th day of November, 1891, was col-
lected and paid over to the Choctaw Nation, under the 
provisions of the following act of the Choctaw legislature : 



" Whereas, the Congress of the United States, by an 
act approved March 3, A. D., 1891, appropriated two 
million two hundred and forty-three thousand five 
hundred and eighty-seven dollars and fifty cents 
($2,243,587.50) to the ChoctawiNation of Indians, a part 
of which said act is in words and figures as follows, 
to-wit : 

" And the sum of two million nine hundred and 
ninety-one thousand four hundred and fifty dollars 
be and the same is hereby appropriated out of any 
money in the Treasury, not otherwise appropriated, to 
pay the Choctaw and Chickasaw Nations of Indians 
for all the right, title, interest and claim which said 
nations of Indians may have in and to certain lands 
now occupied by the said Cheyenne and Arapahoe 
Indians, under executive order; said lands lying 
south of the Canadian river, and now occupied by the 
said Cheyenne and Arapahoe Indians, said lands 
have been ceded in trust by article three of the treaty 
between the United States and said Choctaw and 
Chickasaw Nations of Indians, which was concluded 
April the twenty-eighth, eighteen hundred and sixty-
six, and proclaimed on the tenth day of August of 
the same year, and whereof there remains, after de-
ducting allotments as provided by said agreements, a 
residue ascertained by survey to contain two millions 
three hundred and ninety-three thousand one hun-
dred and sixty acres, three-fourths of this appropria-
tion to be paid to such person or persons as are or 
shall be duly authorized by the laws of said Choctaw 
Nation to receive the same, at such time and in such 
sums as directed and required by the legislative au-
thority of said Choctaw Nation, and one-fourth of this 
appropriation to be paid to such person or persons as 
are or shall be duly authorized by the laws of said 
Chickasaw Nation to receive the same, at such times 
and in such sums as directed and required by the 
legislative authority of said Chickasaw Nation; this 
appropriation to be immediately available and to be-
come operative, upon the execution by the duly ap-
pointed delegates of said respective nations, specially 
authorized thereto by law of releases and convey-
ances to the United States, of all the right, title, in-

terest and claims of said respective nations of Indians, 
in and to said land (not including Greer county, 
which is now in dispute) in manner and form satis-
factory to the President of the United States; and 
said releases and conveyances, when fully executed 
and delivered, shall operate to extinguish all claims 
of every kind and character of said Choctaw and 
Chickasaw Nations of Indians in and to the tract of 
country to which said releases and conveyances shall 
apply; and whereas, this nation is ready and willing 
to sign and deliver the releases and conveyances 
in said act mentioned, to the United States, of the 
lands therein described, in manner and form satis-
factory to the President of the United States; there-
fore 

" Be it enacted by the general council of the Choctaiv 
Nation assembled, That the act of Congress herein-
above mentioned is hereby accepted and approved ; 
that the principal chief is hereby authorized to com-
mission two men as delegates, with the advice and 
consent of the senate, who, with Green McCurtain, 
national treasurer of the Choctaw Natiou, are hereby 
authorized, with full power and authority, and with 
instructions to execute on behalf of this nation, in 
manner and in form satisfactory to the President of 
the United States, in its name, and sign, seal and ac-
knowledge the same for and in the name of this na-
tion, the releases and conveyances described and men-
tioned in said part of said act of Congress herein-
above recited, and to deliver the same when so exe-
cuted, signed and acknowledged, to the President of 
the United States, as and for the releases and convey-
ances of this nation under said act of Congress, of all 
right, title, interest and claim of this nation in and to 
the lands described in said act of Congress and all of 
them. 

" SECTION 2. Said delegates, with the national treas-
urer are hereby instructed to deliver such releases 
and conveyances to the President of the United States 
on the execution thereof, and to demand from him 
and from the Government of the United States and 
its proper disbursing officers the amount of money for 
said lands due this nation, and appropriated by said 



act as the consideration for said releases and conve}^ 
ances. 

"SECTION 3. And the national treasurer is hereby 
empowered and authorized to receive such money so 
appropriated from the United States in such sums 
and at such times as said delegates herein appointed, 
with the national treasurer, may agree with the 
United States, shall be done ; provided, however, that 
such payments shall not be distributed through a 
longer period than two years from the date thereof. 

"SECTION 4. Said delegates are hereby authorized, 
with the national treasurer, as a part of this law, to 
employ attorneys to aid them and this nation in the 
execution of this power and to collect said money in 
such manner and by such means or suits against the 
Government of the United States in the name of this 
nation, such attorneys may deem most wise and ex-
pedient, and said delegates, with the national treas-
urer, are hereby empowered to agree to pay said at-
torneys for the collection of said money five (5) per 
cent, thereof; said contract of employment of said 
attorneys shall be in writing, and this act of said na-
tion shall be authority in said attorneys from this 
nation and in its name to collect from the Government 
of the United States out of said appropriation the said 
five (5) per cent, thereof, and the receipt of said at-
torneys therefor to the United States shall be the re-
ceipt of this nation for the amount so paid said 
attorneys. 

" SECTION 5. That this act take effect and be in force 
from and after its passage. 

" Approved Dec. 11, 1891. 
" W . N . JONES, P . C. C. N." 

And under and by virtue of said act Thomas D. Ains-
worth, Daniel W. Hodges, and Green McCurtain, as dele-
gates and commissioners, did, on the 23rd day of February, 
1893, receive said sum of $2,991,450 and execute, for and 
on behalf of said nation, a conveyance of all right, title, and 
interest of said nation or tribe of Indians to the United States 
of America, as will appear by the documentary evidence set 

forth in reply of Interior Department, filed in this cause 
May 25, 1904, and which reply is asked to be considered a 
part hereof. 

2. The Choctaw Nation or Tribe of Indians state, by way 
of further defense, that it is not true, as stated in said peti-
tion, that said J. Hale Sypher rendered any service to the 
Choctaw Nation, either under any lawful agreement or con-
tract with it or otherwise however, and said Choctaw Na-
tion or Tribe of Indians avers the fact to be that it is not 
indebted to him, by reason of the performance of any services, 
in the sum of $220,698.75, or in any sum whatever; but, on 
the contrary, said nation denies that any service was ren-
dered it by said J. Hale Sypher, or that it is liable to him in 
any sum whatever. 

The Choctaw Nation or Tribe of Indians would further 
respectfully show that the petitioner, J. Hale Sypher, is 
prosecuting this action solely by virtue of the provision of 
an act of the Congress of the United States approved April 21, 
1904, as follows: 

" That the claim of J. Hale Sypher, against the 
Choctaw Nation for legal and professional services 
rendered by him to said nation, under an agreement 
made and entered into between the authorized com-
missioners of said nation and the said Sypher, on the 
seventh day of November, eighteen hundred and 
ninety-one, is hereby referred to the Court of Claims 
for adjudication; and jurisdiction is hereby conferred 
upon said court to hear and determine said claim 
upon the principles of a quantum meruit' and without 
regard to the provisions and requirements of section 
twenty-one hundred and three of the Revised Statutes 
and the said court shall ascertain and determine the 
character, extent and value of the services rendered 
by said Sypher to said nation under said agreement; 
and the court having ascertained and determined the 
amount justly and equitably due and payable from 
said nation to said Sypher for services rendered by 



him under said agreement shall report their findings 
to the next session of Congress." 

The petition herein contains no allegation that, under the 
alleged agreement with the Choctaw Nation or Tribe of In-
dians, petitioner rendered any services to said nation or tribe 
of Indians in connection with the collection by them from 
the United States of the sum of $2,991,450, for what is known 
as the " Leased district," or that his services were reasonably 
of the value of $220,698.75, or of any other value whatever. 
On the contrary, there is no allegation that any services 
were actually rendered by him, or that they were of any 
special value; and in this respect said petition is not re-
sponsive to the act conferring jurisdiction upon this court, 
since it seeks to recover, not upon the principle of a " quan-
tum meruit," but under the terms of the certain alleged con-
tract set forth in said petition, bearing date the 7th day of 
November, A. D. 1891, between said J. Hale Sypher and 
Wilson N. Jones, Green McCurtain, and Thomas D. Ains-
worth, but which said alleged contract was not authorized 
by the Choctaw Nation or Tribe of Indians, it is absolutely 
invalid and not binding upon said nation, as is hereinabove 
particularly set forth. 

Wherefore the Choctaw Nation or Tribe of Indians, having 
fully answered, prays your honors to find and certify to Con-
gress, as the determination of this court, that the petitioner, 
J. Hale Sypher, was never employed in the premises by the 
Choctaw Nation, and never rendered any services to said 
nation, and that therefore said nation is not indebted to him 
in any sum whatever. 

MANSFIELD, M C M U R R A Y & CORNISH, 

Attorneys for Choctaw Nation. 
H I L L &^CURTAIN, 

A . A . H O E H L I N G , JR . , 

Of Counsel. 


