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IN T H E 

C U n i t r t n f G U a t m a o f t h ? I n i t e i i S t a t e s 

December Term, 1905. 

J O H N T . A Y R E S , Executor 
of the Estate of Eli 

Ay res. Deceased, 

vs. 

No. 11,903, 
Congressional. 

T H E U N I T E D S T A T E S . 

Now come counsel for the claimant and in response to 
the order remanding this case for written explanation with 
specific references to the proofs in the record upon matters 
indicated in the memorandum, file their said explanation 
and specific references seriatim to the paragraphs of said 
memorandum, as follows: 

"1. The date of the removal of the alleged Indian 
reservees seems important to the court in determining 
one of the legal questions presented. The parties are 
requested to make specific references to the proof re-
specting the time (as near as may be) the alleged In-
dian reservees left the State of Mississippi. 

It is not possible to fix with any degree of certainty the 
date or dates when the Indian reservees named in the peti: 

tion departed from Mississippi with the Choctaws or other-



wise for the West. It is apparent that they departed at 
different dates with different portions of the Choctaw tribe 
if they went with them. The Choctaw treaty of 1830 was 
signed Sept. 27, 1830 and proclaimed Feb. 24, 1831 (7 Stat. 
333)- By the provisions of the third article the Choctaws 
agreed to remove beyond the Mississippi River as early as 
practicable, and to so arrange their removal, that as many as 
possible of their people, not exceeding one-half of the whole 
number, should depart during the falls of 1831 and 1832, 
the residue to depart during the succeeding fall of 1833. The 
Chickasaw treaty of 1832 (7 Stat. 381) was signed Oct. 
20, 1832 and proclaimed March 1, 1833. It is provided by 
the fourth article of this treaty, among other things, that 
if they fail to procure such a country West, as provided for 
in the treaty, to remove to and settle on, previous to the first 
public sale of their country in Mississippi, then they were 
to select out of the surveys, as provided in said article, a 
comfortable settlement for every family in the Chickasaw 
Nation, to include their present improvements, if the land 
is good for cultivation, and if not they may take it in any 
other place in the Nation, which is unoccupied by any other 
person. It will be observed that an option was given to 
the Indians to select lands where they could retain the bene-
fit of their improvements, and that no provision was made in 
this treaty for single Indians. The provisions in said arti-
cle relating to the removal of the Chickasaws westward are 
liberal, depending upon their procuring a home West of the 
Mississippi after the ratification of the treaty, suitable to 
their wants and condition. And the same liberal provisions 
are made in article thirteen of the treaty of May 24, 1834, 
in regard to the removal of the Chickasaws to their new 
home, when they should find one (7 Stat. 450). No treaty 
restrictions were placed on the Chickasaws as to the date 
of their removal West, or as to the manner in which 
they should go. 

There is nothing in the record that shows that any part 
of the Choctaws went West in the fall of 1831. This was 
the only opportunity the Chickasaws would have had to re-
move West with them prior to the accrual of their rights 
under the treaty of Oct. 20, 1832. If the Choctaws had 
complied with their treaty and gone West in the falls of 
1832 and 1833, and any Chickasaws had accompanied them, 
they did so after their rights had accrued under the treaty 
of 1832. But it is very apparent that all of the Choctaws 
did not remove West strictly in accordance with the terms 
of their treaty on account of their own default, or of that of 
the United States, inasmuch as this court found as a fact 
in the case of the Choctaw Nation vs. United States, De-
cember Term 1885-6 (Printed Record Vol. B, p. 20, Find-
ing 23) that at "various times between 1834 and 1845 
nine hundred and sixty Choctaws, in pursuance of the policy 
of the Government, emigrated and subsisted themselves 
in their new homes at their own expense. * * * That 
from the beginning of the year 1838 to July, 1856, the 
United States, at their own expense, removed and subsisted 
in their new homes for one year 6,184 other Choctaws not 
including the 960 above specified, who had remained in the 
State of Mississippi, subsequent to the general removal of 
the Choctaws which took place in the years 1831, 1832 and 
1833" (21 Ct. Clms. 115). 

Peter P. Pitchlynn says in his letter of February 26, 1841, 
that there was a considerable number of Chickasaws resid-
ing amongst the Choctaws, some of whom had intermarried 
with them and resided amongst them several years before 
their removal, and accompanied them West in 1832, 1833 
and 1834; other Chickasaws who resided within the doubt-
ful limits in dispute between the two nations accompanied 
the Choctaws or followed their friends and relations, etc. 
But Mr. Pitchlynn says in his letter that the actions on the 
part of Chickasaws in living with the Choctaws, intermarry-



ing amongst them, and moving West with them, did not 
deprive them of their rights under the treaties of 1832 and 
1834. (See Pitchlynn's letter of February 26. 1841, set 
out below, No. 22, (red ink) in package No. 7.) 

The proof shows that these Indians were allowed the 
lands located for them upon sufficient evidence adduced at 
the time in their behalf by those in authority in their nation. 
This proof is documentary and ancient in character. It is 
produced from the proper custody (7 Am. & Enc. Law 1st 
Ed. p. 90; 1 Id., pp. 565-569). The first step was taken in 
the interest of the reservees in securing their rights under 
the treaty by three of the Chickasaw chiefs and commission-
ers named in said treaty, after they had reached the Choctaw 
Nation West, in 1837. 

On May 8, 1838, James Colbert, Isaac Alberson and 
George Colbert. Chickasaw chiefs and commissioners 
sent from the Choctaw Nation West to Indian Agent Rey-
nolds in Mississippi a certificate containing the names of 
certain members of their tribe, in which they say: 

"We, the chiefs and commissioners of the Chick-
asaw tribe of Indians, after minute examination and 
satisfactory proof having been produced, have come to 
the firm conclusion that there are many of our people 
that have removed west of the Mississippi River with-
out having had the benefit of the treaty made between 
our nation and the United States. We, therefore, cer-
tify that the following names are of our tribe, and re-
quest that you (the agent of our people) have their 
names enrolled, so that they get equal justice, and the 
rights that are guaranteed to them. The names are as 
follows: (Here follows list.) ( No. 11. (red ink S ) 
Package 1; Abst. Ev. post, p. 100). 

On June 7, 1838, in the Chickasaw Nation, Miss Benj 
Love, Ish-to-ho-to-pa and Henry Love, Chickasaw chiefs 
and commissioners named in the treaty added their certifi-

cate to the above, and joined in it to the Indian Agent, as 
follows: 

''From the evidence brought before us, and on exam-
ination of the same, we, the chiefs and commissioners 
of the Chickasaw Nation, wish you to have the above-
named enrolled, so that they may be located, and re-
ceive equal justice and the rights that are guaranteed 
to them by the treaty made between our nation and 
the United States." (No. 11, (red ink 5) Package 1; 
Abst. Ev. post, p. 101). 

Five other certificates signed by the same Chickasaw 
chiefs and commissioners named in the treaty, of like pur-
port transmitted to the Indian Agent, but containing the 
names of other Chickasaw Indian reservees and grantors 
of Ay res, are in the record, (Nos. 1, 4, 6, 7, 8, 9, (red ink, 
7. 8, 9, 14), Package 1, Abst. Ev. post, p. IOI). 

On June 24, 1838, Ish-to-ho-to-pa, Isaac Alberson, 
George Colbert and James Colbert, Chickasaw chiefs and 
commissioners named in the treaty, transmitted to the In-
dian Agent from the Chickasaw Nation West, the following 
certificate, viz.: 

"Since we removed west of the Mississippi we have 
found a number of our people who are clearly entitled 
to their reserves under the treaty of the 24th of May, 
1834, who are not provided for. 

"It is our wish that they should participate in the 
benefits we derived in the sale of our country. You 
will oblige us by having them enrolled, and stating the 
circumstances to our Father in Washington, that no 
injustice may be done to any of our people through us." 
(See No. 17 (red ink), Package 1; Abst. Ev. post, p. 
100). 

Theie are four certificates of the Choctaw chiefs, judges 
and captains, dated May 6, 8 and 12, 1838, in evidence, one 
of which reads as follows: 



"We, the undersigned chiefs and captains of the 
Choctaw Nation, residing west of the Mississippi, do 
hereby e d i f y that the following-named persons claim-
ing reservations under the articles of treaty made and 
concluded at Washington on the 24th day of May 
1834, between the United States and the Chickasaw 
tribe of Indians, are Chickasaws, and that they emi-
grated and have resided with us for a number of years " 

a w t ? ' 3 ' 5? 1 0 ( r e d i n k 13, 10, 6), Package 2; 
Abst. Ev. post, p. 102). * 

It will be observed from the above certificates of the 
Chickasaw chiefs and commissioners that they fix no date 
as to the removal West of the said reservees, but they certify 
that the Indians named are of their tribe, and request the 
Indian Agent to have their names enrolled so that they may 
get equal justice and the rights that are guaranteed to them 
Again, they state that the Indians named are clearly entitled 
to their reserves under the treaty of May 24, 1834 

On Oct. 22, 1838, Col. Reynolds, as Chickasaw agent, 
transmitted, with a letter of that date, sheets 1, 2 and 3 
containing locations of reservations, under the 5th arti-
cle, and sheets 1, 2, 3, and 4, containing locations of res-
ervations under the 6th article, of the Treaty of May 24 
1834, together with the testimony of the Chickasaw 
chiefs and commissioners and the Choctaw chiefs, cap-
tains and judges which is set out or referred to above. 
(See Packages 1 and 2; Abst Ev. post, p. 103). 

The foregoing testimony shows that those in author-
ity in the Chickasaw Nation did not regard the removal 
of the Chickasaws mentioned to have taken place at a 
time that could have affected their rights and claims to 
their locations under the treaties of 1832 and 1834. 
Those put in charge of the execution of the treaty and 
some of whom took part in its negotiation and signed it, 
determined as the proper authority of the Chickasaw 
Nation under said treaty, that the grantors of Eli Ayers, 

/.although they had gone west in advance of their tribe, 
were entitled to their reservations and locations of land 
in Mississippi. The construction of the treaty by the 
Chickasaw authorities as to whom were entitled to res-
ervations and locations, should form the rule of con-
struction here (Wooster vs. Georgia, 6 Peters, 652; The 
Kansas Indians, 5 Wall., 760; Choctaws vs. United States, 
21 Ct. Claims, 92; 34 Ct. Claims, 120,121) . The testi-
mony of the Choctaw chiefs is to the same effect. 

Colonel Reynolds, Chickasaw Agent, in his letter of Oct. 
22, 1838, says in transmitting the roll of locations, "I 
also enclose the testimony of the Chickasaw and Choc-
taw chiefs, taken west of the Mississippi, and the two 
chiefs, Henry and Benjamin Love (on this side) from 
which testimony I believed that it was my duty to admit 
them to be enrolled and located." 

(See original letter, Exhibit 4 (red ink) Package 4; 
Abst. Ev. post, p. 102). 

On May 4, 1839, Agent Upshaw follows in the foot-
steps of his predecessor, Agent Reynolds, and says to 
the Commissioner of Indian Affairs: 

"Sir : I have the honor to transmit to you for 
your examinat]on_jyiijL for ^ l ^ ^ x ^ m a ^ n of the 
President of the United States anj^ij^njaT^^l of 
tTTTTTircT<a^\\nncr^ns who emigrated West some 
time since, who are entitled to land under the 
treaty. The roll, you will discover, is signed by all 
the commissioners wlio^areJNest. I presume they 
have examined the clalmTstriHly, and are perfectly 
satisfied with the justness of their claims. I send 
also proofs from the Choctaw chiefs, captains, and 
judges that these claimants are Chickasaws. All of 
these papers I received this day, and hasten to lay 
them before you for prompt action, as I know it is 
very important for the business to be closed as soon 
as possible on this side of the river that I may be 
able to go West. I have kept copies of the petition 



The certificates of the Receiver of the Land Office at 
Pontotoc prove the locations of the lands under the roll 
numbers, names and tracts as alleged in the amended 
petition (Exhibit 1 to 17 to Wolf 's dep. Package 5). 

O11 March 6, 1841 (red ink 15, Package 6), Joseph 
Bryan and Alfred Iverson sent a letter to the Secretary 
of War concerning these locations and enclosed letters 
of P. P. Pitchlynn, Maj. William Armstrong, Richard M. 
Johnson and David M. Hubbard. The letter of Bryan 
and Iverson is an excellent one upon the question in-
volved, and we ask the Court's attention to it. It was 
referred to the Commissioner of Indian Affairs for a 
report. 

It will be observed that Bryan and Iverson took the 
ground that it was wholly unnecessary to go into an 
argument, or to adduce secondary proof to show that 
the said reservees were really Chickasaw Indians, or that 
they were residents of the Chickasaw Nation at the 
date of the treaty of Pontotoc; that that was a proper 
inquiry before the chiefs and commissioners; that it 
was a proper subject of inquiry for them, as to what 
tract of country constituted the Chickasaw Nation, and 
by what tenure allegiance to the Chickasaw Nation was 
held, or by what given state of facts and circumstances 
the allegiance of the citizen was dissolved, and the 
power over him lost. (See No. 15 (red ink) page 5, 
Package 6.) 

Commissioner Crawford took up the whole subject 
and in his report to the Secretary of W a r of date April 
12, 1841, reviewed, and considered the testimony of 
the Chickasaw commissioners and chiefs, the Choctaw 
chiefs, captains and judges, and the reports of Agents 

Reynolds and Upshaw. He then considered the state-
ment of Peter P. Pitchlynn dated Feb. 26, 1841, Maj. 
Wm. A. Armstrong, dated Feb. 27, 1841, and David 
Hubbard dated Feb. 27, 1841. 

Commissioner Crawford abstracted the letters of 
Major Armstrong and Mr. Hubbard in his report as 
follows: 

"Major Armstrong, acting superintendent of the 
Western Territory, states that he removed the 
Choctaws under the Treaty of 1830, and knows that 
the line between them and the Chickasaws was 
nominal; that when the line was determined by the 
Government of the U. S. a considerable portion or 
slip of land fell on the Choctaw side that the Chick-
asaws expected would have been theirs, and that 
upon this strip a number of Chickasaw heads of 
families resided. . 

"Major A. says that the Choctaws and Chicka-
saws spoke the same language, were always friendly, 
and had intermarriage with each other ; and that in 
the Choctaw emigration he knew of many families 
of Chickasaws who had intermarried with the Choc-
taws, removed west, and received land under the 
Chickasaw treaty. 

"Major A. was in the West when the Chickasaw 
delegation purchased land for their people from the 
Choctaws. A t that time he saw a number of Chick-
asaws who had previously removed make applica-
tion to the Chickasaw chiefs who were commissioners 
under the treaty for land, and their names were taken 
down and land was promised them. 

"Major A. further states that he knows nothing 
in relation to any particular claim, but that it is the 
wish of the chiefs west that all their people should 
participate in the benefits of the treaty. It is com-
mon among Indians that their people should enjoy 
such privileges." 

A letter from the Hon. David Hubbard has been sub-



mitted, in which it is stated "that the chiefs and commission-
ers, for the purpose of making allotments of land under 
the treaty, did determine to give land to every Chickasaw 
west as well as eastward on the principle that such Chicka-
saws who had gone off with the Choctaws being frequently 
connected had received nothing under the Choctaw treaties 
and were by them still considered as part of their people." 

Mr. Hubbard states that he knows personally of the al-
lowance of nearly forty sections of land to Western Chicka-
saws, and has never heard of the rejection of any claim on 
account of the claimant being a Western Chickasaw, pro-
vided he was proven to be a Chickasaw such as would have 
been entitled to land had he lived on the east side of 
the Mississippi. (No. 22 (red ink) pages n to 15, Pack-
age 7, Abst. Ev. post, p. 119). 

Commissioner Crawford also abstracts the letter of 
Peter P. Pitchlynn, but we prefer to set the letter out 
here in full for the convenience of the Court, to-wit. 

"Washington City, Feb. 26th, 1841. 
"Dear Sir: 

"In accordance with your request to furnish you 
with such information as may be in my power in're-
lation^ to the validity of the Claims now pending before 
the War Department in favour of certain persons claim-
ing to be Chickasaw Indians and as such entitled to 
Reservation under the Chickasaw Treaty of May 
[ §34, I proceed to make the following statement of 
facts upon the various points embraced in ybur in-
quiry. 

"I am a Choctaw Indian and have always lived 
amongst these people. I am acquainted with the laws 
and habits of the Choctaws and Chickasaw Nations, 
having been on familiar terms and friendly intercourse 
with the Chickasaws for many years. I am personally 
acquainted with the Chiefs and Commissioners of the 
Chickasaws and have seen and conversed with them fre-
quently and fully upon the subject of the Claims above 
refered to. 

"Before the Treaty of 1832 and 1834 with the 
Chickasaws the line between that tribe and the 
Choctaws was unsettled and undefined and was only 
a dry line and imaginary. Choctaws and Chicka-
saws resided promiscuously in and about the line 
and indeed for many miles on either side of it. Some 
supposing that they were amongst the Choctaws 
and others that the country belonged to the Chick-
asaws. A s is customary with all Contiguous Indian 
Tribes the people of the two Nations had for many 
years intermarried and intermingled with each 
other, not only near the supposed line, but in the 
two Nations generally and at large. Agreeably to 
the universal custom and well settled usage and 
law of both tribes, this intermarriage and inter-
mingling did not deprive the individuals of the 
rights, privileges and immunities of citizens of their 
respective nations. Although resident in another 
country and amongst a different people, they were 
nevertheless distinctly known and recognized as be-
longing to their original nation or tribe and were as 
easily marked, traced and identified as if they had 
lived amongst their own people; neither tribe con-
sidered this temporary residence as alinating their 
people or depriving them of their original rights 
and character. There is no custom law or usage 
of these nations more firmly established or more 
generally known and recognized than this. Hence 
ft has been universally considered and admitted by 
the Supreme Authority, as well as by the common 
people in both nations, that their brethren, no mat-
ter where resident, were entitled to all the benefits 
conferred by treaty upon the citizens of the nation 
generally. 

"Chickasaws residing or intermarrying with or 
amongst the Choctaws have uniformly been held as 
enjoying all the rights of Chickasaw Citizens and Choc-
laws living amongst the Chickasaws have been allowed 
without dispute the benefits conferred generally upon 
their brethren under treaties with that tribe. The only 
question ever investigated is the question of identity. 
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allowed locations by the Chickasaw Commissioners 
and the then Agent, Col. Benj. Reynolds. 

"In 1838 I was, whilst amongst the Choctaws and 
Chickasaws west called upon to witness several lists 
which were made out by both the Choctaw Chiefs and 
the Chickasaw Chiefs and Commissioners, accompan-
ied by their certificates as to the identity of these claim-
ants and their right to locations. These lists are now 
on file, I am informed, in the office of the Commissioner 
of Indian Affairs, and are marked 2, 3, 4, 5, 8, 9, 10, 
and 11. These lists were made out with great care 
and after full examination by the Chiefs and Commis-
sioners as to the identity and rights of the claimants. 
I conversed freely with the Chickasaw Commissioners 
and Chiefs at the time, who all agreed upon the right 
which these persons had to reservations under the 
Treaty of 1834. No doubt or hesitation was manifested 
by them, either as to their identity as Chickasaws, or 
their title to locations, and it was there and then admit-
ted and stated by all parties that there was many more 
of their tribe who had not received locations, and who 
were then residing west, but whose identity and rights 
had not then been fully established. 

"In conclusion I would state that I have conversed 
several times with the Chickasaw Commissioners upon' 
the subject of these Claims and they have uniformly 
spoken of them as good and valid and expressed their 
hope that they would be allowed by the President. 

"I am very respectfully, 
"Your obedient servant, 

"P. P. P I T C H L Y N N . " 
GENL. J. B. CLEMENTS, 

"Gadsby's Hotel," 

(Nos. 16, 18, 19, 20. 22 (red ink) Package 7, Abst. 
Ev. post, p. 117). 

Commissioner Crawford upon consideration of the testi-
mony, and of the question whether the Chickasaws named 
were entitled to the provisions of the Treaty of 1834, re-
ported to the Secretary of War as follows: 
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they were distinctly marked and known as Chickasaws 
and were always held and considered as belonging to 
the latter nation. 

"6th. That the claimants are identified and proved 
by the Chickasaw king, chiefs, and commissioners to 
be Chickasaw Indians, and under their decision and that 
of their agent locations have been made for them" (No. 
22 (red ink) pages 15-17; Package 7. Abst. Ev. post, 
p. 114)-

On November 5, 1875, Harris and McAllister, attorneys 
for Eli Ayres, submitted to the Secretary of the Interior 
two deeds for the approval of the President, one from Pah-
ka-mo-by (1271) and one from Mo-mah-tubby (1309) 
to Eli Ayres. Commissioner Smith recommended the ap-
proval of the first named deed (1271) , and said as to the 
second (1309) it "lacks the signature of the Indian agent 
to the certificate of the accuracy of the selection. In view 
of this defect, however, I am not prepared to recommend 
its approval by the President, unless in your opinion the 
absence of the signature is not material" (No. 18, pages 
9. 10 (red ink), Package 8). 

It appears in another part of Commissioner Smith's 
report that the number of the said reservees had reached 
1568 when the question arose as to whether the seven 
commissioners were not certifying to names not of 
Chickasaw descent, etc. Of these locations 1251 had 
been approved by the Department, and reported to the 
office of Indian Affairs from the General Land Office, 
when further action was suspended by the Department's 
instructions (No. 18, p. 6 (red ink), Package 8; Abst. 
Ev. post, p. 122). 

No question presented itself as to the place of resi-
dence or date of removal west of said reservees. Deeds 
had been, and were being approved by the Department 
without reference to any such matter. 

The matter came before Secretary Schurz, as shown 



by his letter of March 18, 1878, but he refusd to reopen 
and review the decision of his predecessor and to recom-
mend the approval of the deeds, in the absence of new 
facts, or of the production of new and material evidence. 
He said, however (last paragraph), that "it appears 
from the deeds presented that Mr. Ayres paid a valuable 
consideration for the lands therein described, and if so, 
should be able to obtain repayment thereof either 
through the Courts or by special legislation of Con-
gress * * *" (No. 20, p. 5 (red ink), Package 8; Abst., 
Ev. post, p. 124). 

But the most impartial and thorough review of the 
case is found in the report of Commissioner Price, of 
date April 19, 1882. W e shall not undertake to abstract 
it here. Suffice it to say that nothing is said about the 
residence or date of removal of the reservees to the 
West as affecting or controlling their rights to reserva-
tions under the treaty of May 24, 1834 (No. 29 (red 
ink), Package 10; Abst. Ev. post, p .127). 

W e have gone over the whole subject, as shown by 
the record; relative to the date the reservees mentioned 
in amended petition moved west. The proofs show 
clearly that the Chickasaw chiefs and commissioners 
did not treat or regard the date of removal as a matter 
affecting the rights of such reservees under the Treaty 
of 1834, for they testify uniformly that they were mem-
bers of the Chickasaw tribe and clearly entitled to their 
reserves under that treaty. This is the reason no doubt 
that the record does not show anything definite as to the 
dates the said Chickasaws went west. The Govern-
ment officers in charge under the treaty accepted this 
view of the matter, and upon the testimony presented 
by the Chickasaw chiefs and commissioners, made the 
locations and the transaction became a finality. This 
contemporaneous construction of the treaty was ac-

cepted by all parties at the time of the application for, 
and the locations of, the lands described in the amended 
petition. And this construction of the treaty was fol-
lowed in the Departments, and by all parties concerned, 
until the reservations and locations were all made and 
the business under the treaty concluded. No Chickasaw 
was denied a location of land because he did not reside in 
the Chickasaw Nation East at the time of the ratifica-
tion of the Treaty of May 24, 1834, nor because he had 
removed west prior to the ratification of that treaty. 
The rule of contemporaneous construction applies here. 

The contemporaneous construction of the provisions 
of the Treaty of 1834 by the officers of a Department, 
and by those called upon to act under it, and who were 
appointed to carry its provisions into effect, or charged 
with the duty of executing it, is entitled to the most re-
spectful consideration and ought not to be overruled 
without cogent reasons. 

Edwards vs. Darby, 12 Wheat, 210. 
U. S. vs. Bank, 6 Pet. 29, 39. 
U. S. vs. Moore, 95 U. S. 760, 763. 
U. S. vs. Pugh, 99 U. S. 265, 269. 
U. S. vs. Ala. R. R. Co., 142 U. S. 615, 621. 
Harrison vs. U. S. 20 Ct. Clms. 122, 126-7. 
Allen vs. U. S. 26 Ct. Clms. 445, 455. 

It is clear that neither the United States nor the 
Chickasaws considered the residence of the Chickasaw 
Indian on the reservation east of the Mississippi River 
at the time of the Treaty of 1834 to be a condition or 
requirement to entitle such Indian to a reservation un-
der the treaty. Both sides are committed to the con-
trary by their conduct. The United States specially 
committed itself to this view and construction of the 



treaty when Secretary Spencer in 1843 (red ink, 21, 
Package 8) approved the locations of four Western 
Chickasaws, Onah-mah-nubby, No. 748 (Book 13, p. 
135), Stimo-hoth-ka, No. 370 (Book 13, p. 120), Ebah-
chuck-way-tubby No. 746 (Book 13, pp. I 3 3 , I 3 5 ) , a n d 

Tush-qui-qua, No. 595 (Book 13, p . I2g). These four 
Indians are in the same class as the Indian grantors of 

A ^ r e s - ( S e e a l s o ^ P y of roll (red ink 17). Package t 
PP- 9- 13.) 

The emigration to the West of the Chickasaw gran-
tors of Ayres, whether before or after the Treaties of 
1832 and 1834, was in pursuance of the policy of the 
Government, and there being nothing in the" treaties 
restricting their rights to reservations and locations of 
land m Mississippi, to an actual residence with their 
tribe in Mississippi, they were entitled to their reserva-
tions and locations. {Choctaw Nation vs. United States 
21 Ct. of Clms., 59, 115.) 

"2 Did said reservees whose alleged conveyances are 
on file become incorporated into the Choctaw tribe of 
Indians or the Caddo tribe of Indians in the Indian 
Territory before the treaty between the United States 
and the Chickasaw Nation?" 

No. There is not anything in the proofs or record that 
shows the Chickasaw reservees named in the amended 
petition ever had any connection whatever, at any time 
with the Caddo tribe of Indians. And so far as the Choc-
taw tribe is concerned they never became incorporated 
into that tribe in any manner so as to become a part of 
it. This is evidenced by the testimony of both the Chick-
asaws and Choctaws. When the Chickasaw chiefs and 
commissioners found these Indians in the West in 1837, 
they immediately bore testimony to the fact that they 

were members of the Chickasaw tribe and entitled to their 
rights and to reservations under the Treaty of i834(Nos. 
1, 4, 6, 7, 8, 9, 11, and 17 (black ink) Pack. 1). 
The Choctaw chiefs, judges, and captains testified that they 
were Indians of the Chickasaw tribe, personally known to 
them and that they resided amongst them (Nos. 2, 3, 5, 10 
(black ink) Pack. 2). 

Residing amongst the Choctaws, or intermarrying 
with them, did not incorporate them into membership of 
the Choctaw tribe or expatriate them from membership 
in the Chickasaw tribe. 

Peter P. Pitchlynn, who was a prominent Choctaw and 
witnessed the signatures to many of the certificates referred 
to above and who was authority upon the law, usages and 
customs of the Choctaw and Chickasaw Indians says: 

"Before the Treaty of 1832 and 1834 with the Chic-
asaws the line between that tribe and the Choctaws was 
unsettled and undefined and was only a dry line and im-
aginary. Choctaws and Chickasaws resided promis-
cuously in and about the line and indeed for many 
miles on either side of it. Some supposing that they 
were amongst the Choctaws and others that the coun-
try belonged to the Chickasaws. As is customary with 
all Contiguous Indian Tribes the people of the two 
Nations had for many years intermarried and inter-
mingled with each other, not only near the supposed 
line, but in the two nations generally and at large. 
Agreeably to the universal custom and well settled 
usage and law of both Tribes, this intermarriage and 
intermingling, did not deprive the individuals of the 
rights, privileges and immunities of citizens of their 
respective nations. Although resident in another coun-
try and amongst a different people., they were never-
theless distinctly known and recognized as belonging 
to their original nation or Tribe and were as easily 
marked, traced and identified as if they had lived 
amongst their own people; neither tribe considered 



this temporary residence as alienating their people or 
depriving them of their original rights, and character, 
lhere is no custom, law or usage of these nations more 

nrmly established or more generally known and rec-
ognized than this. Hence it has been universally con-
sidered and admitted by the Supreme Authority, as 
well as by the common people in both nations, that 
their brethren no matter where resident, were entitled 
to all the benefits conferred by Treaty upon the Citizens 
of the nation generally" (No. 18 (red ink) pages 1-2; 
also (red ink) 19, 20, same package). 

In passing upon this question Commissioner Crawford 
tound as follows: 

"2d. That according to a well-settled and long-estab-
lished rule of practice amongst the Chickasaw Indians 
their brethren wherever resident, are not considered as 
expatriated by such residence amongst other tribes— 
but are held and recognized as Chickasaws and entitled 
at all times to return to their original people and claim 

Indians1"1 P n v i l e §" e s ' a n d immunities of Chickasaw 

"3d. That this rule has been acted upon under the 
treaty o 1832 and 1834 and that many Chickasaw In-
dians, who resided amongst the Choctaws at the date of 
said treaties and who removed to the West with the 
Choctaws have actually been allowed reservations 
under said treaties by the Commissioners and have en-
joyed the full benefits thereof" (No. 22 "red ink" 
Package 7 ; Abst. Ev. post,, p. 120). 

Col. Benj. Reynolds and A. M. M. Upshaw, Chickasaw 
agents, located reservations for these Indians as members 
ot the Chickasaw tribe, upon evidence adduced before 
them (Nos. 4, 17 "red ink" packages 2, 3; Abst. Ev. 
post). 

We submit therefore that the Indians who conveyed to 
A ^ r e s d l d n o t become incorporated into the Choctaw 

or Caddo tribes of Indians in Indian Territory before the 
treaty between the United States and Chickasaw Nation, 
or at any other time. 

"3. Did Article 2 of the Treaty of May 24, 1834 
(7 Stats., 450), relate to Chickasaws who were in actual 
occupancy of lands in the State of Mississippi at the 
date of that treaty or did it include those Chickasaws 
who had removed from the lands prior to the execution 
of the treaty of May 24, 1834?" 

Article 2, referred to above, is general in its terms and 
includes all the members of the Chickasaw Nation or tribe 
at the date of the ratification of the treaty, no matter where 
they resided at that time. The treaty was negotiated and 
signed by the "delegation representing the Chickasaw Na-
tion of Indians." Five of these delegates are named in the 
fourth article of the treaty as the persons to whom (or their 
successors) the important duty was assigned of executing 
the treaty on behalf of the Chickasaw Nation. They were 
makers of this treaty into a law, and interpreted its pro-
visions so as to include "Chickasaws who had removed 
from the lands prior to the execution of the treaty of May 
24, 1834" (Nos. 1, 4, 6, 7, 8, 9, 11 (red ink), Package 1). 

The United States officers, as we have already shown, 
gave the treaty the same interpretation. The Chickasaws 
were disposing of their own property among their own peo-
ple, and it would be remarkable if their acts and authority, 
and their interpretation of the treaty, in this respect, could 
be questioned after the expiration of more than sixty years, 
and especially when it affects the rights and equities of 
an intervening innocent purchaser. 

"4. The seventh article of the treaty provides that 
rights to reservations in said lands and in other articles 



of the agreement secured should pertain to those per-
sons who had theretofore intermarried with the Choc-
taws and were residents of the Nation. Did the two 
treaties contemplate the setting apart of reservations 
to only such Chickasaws as were actually in the Nation 
at the time the treaties were made?" 

We do not understand from the reading of the seventh 
article of the treaty that it has any application whatever 
to the class of Chickasaw Indians mentioned in the 
amended petition. It has been interpreted as securing 

rights to reservations to those who have intermarried 
with the Chickasaws and are residents of the Nation" (No. 
22 (red ink) p. 6, Package 7). 

It is intended by the provision to close the door to 
whites and others who have married Chickasaws unless 
they resided in the Nation at the time of the treaty It 
has no application to Chickasaw Indians, or their resi-
dence. 

It applies especially to white men who had married 
Chickasaw women, and provides in whose name the reser-
vation shall be made and the manner of alienation by 
which she may divest herself of the title. It was in-
tended to confine the rights of white men, or those not 
Chickasaws, who had intermarried with Chickasaw 
women, to reservations, to a residence within the Chicka-
saw Nation. 

The proofs, records and deeds do not disclose that 
any of the grantors of Eli Ayres, named in the amended 
petition, were wives of white men, or of other persons 
who fall within the provisions of said article, and we 
submit therefore that this article has no application to 
this case. 

"5. How many of the alleged grantors of Ayres were 
residents in the Chickasaw Nation at the time of the 

Treaty of 1832? How many were actual residents of 
the Nation at the time of the Treaty of 1834? The par-
ties in this connection will specifically designate the 
page of the record and the paper which will prove or 
disprove the actual number of each." 

We have already substantially answered the above 
questions, as nearly as they can be answered from the 
record, under paragraph one. From the facts and explana-
tion there presented it is clearly to be inferred that the 
number of the grantors of Ayres who were residents of 
the Chickasaw Nation at the time of the Treaty of 1832 
can not be ascertained and fixed from the proofs or rec-
ords; nor can it be ascertained from any such proof how 
many of the grantors of Ayres were actual residents of 
the Nation at the time of the Treaty of 1834. It has been es-
tablished, however, that said grantors were members of 
the Chickasaw Nation or tribe of Indians, and as such were 
entitled to benefits and reservations under the Treaty of 
1834, regardless of their residence at the time of the 
Treaties of 1832 and 1834 (Nos. 1, 4, 6, 7, 8, 9, IT, (red 
ink) package 1). 

The Chickasaws in authority having determined this 
matter in this way, by the interpretation of a treaty 
which they had negotiated and signed in behalf of their 
own Nation, and also in accordance with the laws, usages 
and customs of their tribe, it is evident that no proof was 
taken upon the question of the residence of the individual 
members of their tribe or Nation, for the reason that it 
would have answered no purpose whatever; no such question 
was involved, or required proof. It was not a question of 
where do you reside? but a question of are you of Chick-
asaw blood and descent? Under these circumstances, is 
it surprising that there is no proof in the record that shows 
the residence of the individual grantors of Ayres at the 



time of the treaties of 1832 and 1834? The Chickasaw 
Indians showed a most commendable disposition in the 
equitable manner in which they disposed of their prop-
erty among their people. The record shows how this was 
done and that the course adopted did not contemplate that 
they should be residents of the Nation, but only members 
of it. 

That the Chickasaw Nation was composed of a people 
of an erratic and wandering life, and as the Indians of 
the tribe were found, the Indian Agent would enter their 
names on his list and provide land for them accordingly; 
no correct census of the tribe could be taken and the above 
course was adopted by the Indian Agent in lieu of such 
census; this course met the approval of the Government 
(Commr. Smith's report of April 26, 1876, page 11, No. 
18 (red ink) Package 7; Abst. Ev. post, p. 121). 

(Commr. Crawford's Report of April 12, 1841, page 8, 
No. 22 (red ink) Package 7; Abst. Ev. post, p. 114). 

In running over the sheets of Book No. 13 it will be 
found that many locations were made for Indians who 
are designated as "ramblers." 

"6. Did any of these alleged purchases occur east of 
the Mississippi River? If so, state the paper in the rec-
ord relied upon to prove or disprove this inquiry." 

The lands purchased by Ayres were reserved by the 
treaty and located to his Indian grantors by the Chick-
asaw commissioners and the proper officers of the 
United States under the provisions of the treaty. This 
being so, Ayres had the right to purchase, or the Indians 
had the right to sell the said lands either east or west of the 
Mississippi River, or elsewhere, subject only to a com-
pliance with the provisions of the treaty governing 
such sales. It may be that Ayres bought some of the 

lands from the Chickasaws west of the Mississippi River for 
he was dealing in these lands. He did not buy them until 
1839. 

Ayres says in his affidavit, that he left Mississippi 
and moved to Kaufman County, Texas, in 1856; that he 
resided in Mississippi in the year 1839 and prior and subse-
quent thereto; that he devoted much of his time and means 
in the purchase of lands from the Chickasaw Indian 
reservees as many others did. (Exhibit B to Geo. E. Harris' 
dep., Package 11, Abst. Ev. post, pp. 143-144). 

James S. Dollarhide says that in May and June 1839, 
he witnessed the execution of about 149 or 150 deeds 
from Chickasaw reservees to Eli Ayres, and also the 
receipts given for the money paid for said land (Exhibit A 
to deposition of James K. Jones, Package 11, Abst. Ev. 
post, pp. 141-142). 

"7. If it shall appear that the alleged Indian reservees 
were Chickasaws in the general communal occupation 
of the lands with other members of the Chickasaw Na-
tion of Indians before the removal of the alleged reser-
vees or any of them to points west of the Mississippi 
River; and if it shall appear that the said alleged reser-
vees had removed before the making of the treaties of 
1832 and 1834, then the court desires to be informed 
whether those Indians who had removed west of the 
Mississippi River before the making of the treaties 
aforesaid can be considered parties to said treaty agree-
ments. If not parties to those instruments, shall Chick-
asaws who had secured reservations and who subse-
quently conveyed to Ayres and others be entitled to 
assert any right by virtue of their location as Chickasaw 
reservees even if the locations were secured under the 
forms of the treaties?" 



In explaining the above proposition we are neces-
sarily led, as we have been in a number of the proposi-
tions submitted, to the determination as to what the 
Chickasaw Nation itself has said, done, and recognized 
in the premises. If the proper authorities of the Chick-
asaw Nation have held that the citizenship or member-
ship of that Nation depends solely upon Chickasaw 
blood and Chickasaw descent, regardless of residence 
and that by reason of such blood and descent such citizen 

\ or member is entitled to the benefits of his Nation under 
its laws, usages, and customs, and that he is entitled, 
under the solemn provisions of a treaty entered into by 

\ t h a t Nation with another Nation, to certain reservations 
of land, which become individual land by the terms of 
the treaty and divested of any communal occupation, 
if any such ever existed, who is authorized or will under-
take to gainsay these fixed principles of the Chickasaw 
Nation, especially when it deals with its own people and 
its own property. 

These rules must have applied during the existence of 
any general communal occupation, inasmuch as there 
was no individualization of the land until the time of the 
Treaty of 1834. 

The United States by its officers who were in charge 
of the execution of the treaty, and by Departmental 
decision, has recognized and affirmed the laws, customs, 
usages and interpretation of the treaty of 1834 by the 
Chickasaw authorities, and applied them to the Indians 
named in the amended petition. 

(No. 4 (red ink) Package 3 ; Abst. Ev. post, p. 103). 
(No. 22 (red ink) Package 7 and enclosures; Abst. 

Ev. post, p. 114). 
(No. 13, p. 5 (red ink) Package 4; Abst. Ev. post, 

p. 103). 
(See also Spencer's decision, 1843 ( r e ( l ink 21), 

Package 8; Abst. Ev. post, p. 113). 

It follows therefore that the Chickasaw Indians were not 
required by the laws of the Nation or tribe, nor by the in-
terpretation of the treaties of 1832 and 1834 in accordance 
therewith to reside on the lands in Mississippi, and that 
their removal west before or after the making of such trea-
ties did not deprive them of their rights thereunder. They 
were as much parties to the treaty agreements entered into by 
the Chickasaw Nation of which they were citizens or mem-
bers, as any other citizens or members of that Nation or 
tribe. Being citizens or members of the tribe, they were en-
titled to their reservations under the treaty. This was the test 
of their rights. 

"8. Give the actual date of the land sales held under 
the auspices of the United States of these lands and 
the time of the conversion of the proceeds of these sales 
into the Treasury of the United States for the benefit 
of the Chickasaw Nation. In this connection state from 
the record by reference to each date the time of the 
actual purchase by A y r e s and others." 

On July 25, 1905, the Secretary of Interior replied to 
a call for information and facts in regard to the first part 
of the above paragraph, and enclosed a report of Commis-
sioner Richards of the General Land Office (Package 11). 
In this report Commissioner Richards says, at page 3: 

"The sales and locations were made at Pontotoc, 
Miss., a land office created under the treaty for the 
purpose of disposing of the reservation. The receipts 
from the sales of the said lands were paid over to the 
Chickasaw Nation after every expense attending the 
disposal thereof had been deducted under agreement 
(Art. 3, Treaty of October 20, 1832, idem. 382, and 
Art. 11, Treaty of 1834). A small portion of this land 
was sold at Chocchuma prior to the Treaty of 1834, and 
by act of July 15, 1846 (9 Stat., 37), the sales were 



legalized and the Chickasaws received indemnity for 
the land so sold. 

"All of the lands described in the said petition have 
been disposed of by the Government and were a part 
of the Chickasaw Reservation lands disposed of under 
said treaty." 

He also appends a tabulated statement (red ink No. 45) 
of the description of the land located, sold by the United 
States, and the price paid therefor, with remarks. The 
statement is printed on page 50 to 53 of Claimant's Original 
Statement and Abstract of Evidence. (For originals, see 
Package 11.) 

On September 23, 1905, the Secretary of the Interior re-
plied to a call and transmitted a report of C. F. Larrabee, 
Acting Commissioner of Indian Affairs, in which he says, at 
page 2: 

"I am of the opinion that the records of the Treasury 
Department will show the receipts as paid by the Reg-
ister of the Land Office at Pontotoc, Miss. The Com-
missioner of the General Land Office says the receipts 
from the sales of the lands were paid over to the Chick-
asaw Nation after every expense attending the disposal 
thereof. This is understood to mean that the proceeds 
were placed in the Treasury to the credit of the Chick-
asaw Nation, but the books of this Office do not show 
the amount." (See report, p. 2, also in Package 11.) 

The matter was, as suggested by the Secretary of the In-
terior, referred to the Secretary of the Treasury to ascertain 
the facts about the proceeds of the sales of said lands. The 
important part of the report of the Secretary of the Treas-
ury is printed on pages 54-55 Claimant's Original Statement 
and Abstract of Evidence. This report shows that the pro-
ceeds of the sales amounted to $48,061.56; that the approx-
imate average date of sales is estimated as May 1, 1846; 

that the interest is computed at 5 per cent from May 1, 
1846, the average date of sales (Report in Package 12). 

The above is the information received from the Depart-
m e n t s upon the subjects of inquiry, in response to calls of 
the court. 

There is an exhibit (C) to the deposition of 
George E. Harris in the shape of an affidavit and tabu-
lated statement or copy of the records of the Land Office 
which will aid in fixing specifically the dates of the sales 
of the lands by the United States, and likewise the time of 
the conversion of the proceeds of the sales into the Treasury 
for the benefit of the Chickasaws, the time of the receipt of 
the money being regarded as of the date of the sales and as 
the time of its conversion. 

If there shall be any question as to the correctness of the 
Whitfield Statement reference is made therein to the books 
and pages from which it is taken and the original books 
which are in the custody of the Government may be brought 
into court for verification. 

It may be noted also that the tabulated statement of the 
General Land Office (red ink, 45, Package 11) corroborates 
the statement of Whitfield. 

The affidavit of Whitfield attached to the statement 
shows its accuracy, and how and under what circumstances 
he made it. 

This tabulated statement shows the Range Book, volume 
and page; the section, township and range and whether 
sold by sections or parts thereof; number of acres; purchase 
money; name of the purchaser; date of sale; number of the 
receipt or certificate of purchase, with explanatory remarks 
as to any changes in relation to the disposal of the land. 

The time of Ayres' actual purchase is given in the tabu-
lated statement below from the date of his deeds. (See 
deeds, Exhibits A and B to Jemison's dep.; Exhibits 19 to 
166, Wolf's dep.) 



From this statement or transcript of Whitfield, referred 
to as Exhibit C in the table below, it is ascertained that 
sales of the lands purchased by Eli Ayres and the dates 
of sales and proceeds thereof, were made by the United 
States as follows: 

NO. OF 
RESERVEE HOW 

A N D SOLD. 
GRANTOR. 

DESCRIPTION OF 
LAND. 

SEC. TP. RANGE. 

P U R C H A S E DATE OF 
MONEY. SALE. 

DOLS. CTS. 

DATE OF 
A Y R E S ' 

PURCHASE. 

1256 

1256 

N.E. % 
N.W.34 
S. E.% 
S. W Y 4 

11 
11 
11 
11 
11 

7 E. 
7 E. 
7 E. 
7 E. 
7 E. 

160 
200 
80 

200 

1256 

(Exhibit C (red ink 1). 

N.E. 34 
N . W .34 
S. E.% 
S. W.34 

11 
11 
11 
11 
11 

7 E. 
7 E. 
7 E 
7 E. 
7 E. 

200 
200 

10 

13 
05 
13 

P- 3-

00 
00 
00 
00 

July 28,1845 
May 27, 1844 
Aug. 11, 1846 
May 15,1844 
Pack. 13.) 

May 3, 1839 

(Exhibit C (red ink T), p. 3, 

May 27, 1844 
May 15,1844 
Aug. 15, 1844 
May 15,1844 
Pack. 13.) 

May 3, 1839 

N.E. J4 
N.W.34 
S. E.y4 
S. W.J4 

11 
11 
11 
11 
11 

7 E. 
7 E. 
7 E. 
7 E. 
7 E. 

326 
199 

199 
209 

15 
85 
85 
44 

May 15, 1844 
May 15,1844 
Oct. 21, 1844 
May 15, 1844 

1257 

1257 

1258 

(Exhibit C (red ink 1), p.'4, Pack. 13.) 

17 25 6 E. 
E. 34 17 25 6 E. 000 00 Chocchuma 
N.W.34 17 25 6 E. 195 69 Aug. 13,1844 
S. W.34 17 25 6 E. 39 16 May 20,1847 

(Exhibit C (red ink 1), p. 13, Pack. 13.) 

18 25 6 E. 
E. y-2 18 25 6 E. 159 90 Aug. 7, 1846 
N.W.34 18 25 6 E. 199 88 Aug.24,1844 
S.W.y4 18 25 6 E. 159 90 Sept. 3,1845 

(Exhibit C (red ink 1), p. 13, Pack. 13.) 

May 3, 1839 

May 29, 1839 

May 29, 1839 

N.E. 
N.W. J4 
S. E.y4 
S. W.34 

23 9 E. 
23 9 E. 79 90 
23 9 E . 39 95 
23 9 E. 79 90 
23 9 E. 79 90 

Feb. 0 y /y yu rcu. 3^847 
; 8 23 9 E. 79 90 May 21,1846 
(Exhibit C (red ink 1), p. 5, Pack. 13.) 

NO. OF 
RESERVEE HOW 

AND SOLD. 
GRANTOR. 

DESCRIPTION OF 
LAND. 

SEC. TP. RANGE. 

P U R C H A S E 
M O N E Y . 

DOLS. CTS. 

1258 

1258 

1260 

1260 

N.E. 
N.W.^4 
N.E. 34 
S. w.y4 

9 E. 
9 E. 
9 E. 
9 E. 
9 E. 

80 
80 
80 

200 

00 
00 
00 
00 

DATE OF 
SALE. 

May 21, 1846 
Feb. 15, 1847 
July 6, 1846 
May 21, 1844 

June 21,1839 

(Exhibit C (red ink 1), p. 13, Pack. 13.) 

N.E. 34 
N.W.34 
S. E.y4 
S. W.;4 

18 23 9 E. 
18 23 9 E. 159 70 
18 23 9 E. 79 85 
18 23 9 E. 79 85 
18 23 9 E. 79 85 

July 13,1846 
Feb. 19,1847 
May 25,1846 
Aug. 15,1846 

June 21,1839 

(Exhibit C (red ink 1), p. 13, Pack. 13.) 

IS 25 6 E. May 3, 1839 
N.E. 34 15 25 6 E. 157 45 Aug. 5,1845 

S.E. 34 15 25 6 E. 39 36 May 20,1847 
15 25 6 E. 39 36 Mch. 1,1852 

(Exhibit C (red ink 1), p. 7, Pack. 13.) 

22 25 6 E. May 3, 1839 
N.E. 22 25 6 E. 39 65 June 8,1847 
N.W.34 22 25 6 E. 19 84 July 24, 1848 

(Exhibit C (red ink 1), p. IS, Pack. 13.) 

1264 15 4 9 W . May 27,1839 
Located for Ho-i-che-tubby, Art. 5, Appd. Aug. 21, 1844. 

(Exhibit C (red ink 1), p. 7, Pack. 13.) 

1264 22 4 9 W . May 27, 1839 
Located for Ste-mo-hoth-ka (1370), Approved Dec. 29, 1843( Art. 5). 

(Exhibit C (red ink 1), p. 14, Pack. 13.) 

1266 
w.y2 

N.W.34 
E.y2 

N.w.34 
s. w.34 

21 25 6 E. June 8, 1839 

Date not noted 

21 25 69 6 E. i 

21 25 6 E. 203 40 
Appn. for repayment, Sept. 25, 1846. 

(Exhibit C (red ink 1), p. 14, Pack. 13.) 

Aug. 1,1848 

May 20, 1844 

1266 27 25 6 E. 
78 N.E. 34 27 25 6 E. 78 23 

N.W.34 27 25 6 E. 156 45 
S. E.34 27 25 6 E. 78 23 
S. W.34 27 25 6 E. 39 11 

May 20,1846 
May 19, 1846 
May 20, 1846 

_ „ May 20,1847 

June 8, 1839 



NO. OF 
RESERVEE HOW 

A N D SOLD. 
GRANTOR. 

DESCRIPTION OF 
LAND. 

SEC. TP. RANGE. 

P U R C H A S E 
MONEY. 

DOLS. CTS. 

DATE OF 
SALE. 

DATE OF 
A Y R E S ' 

P U R C H A S E . 

1266 

1271 

1273 

1273 

1275 

28 25 6 E. 
Appn. for repmt. Sept. 25, 1845 

28 25 6 E. 202 13 May 20, 1844 
28 25 6 E. 202 13 May 20, 1844 

Appn. for repmt. Sept. 25, 1846. 
Located for Ah-Kah-wah-tubby, Approved Dec. 24, 1844 

(Exhibit C (red ink 1), p. 18, Pack. 13.) 

June 8, 1839 

N.W. 54 
s. w.54 

1269 

1269 

1271 

^ l6-u:4r< 5° , 3 °? 15 N o v - 12 ' i 846 June 5, 1839 
(Exhibit C (red ink 1), p. i 7, Pack. 13.) 

N.E. 54 
N.W.54 
S. E.% 
s. w.54 

27 
27 
27 
27 
27 

1 0 W . 
10 w. 
10 W . 
10 W . 
10 w. 

20 
80 
80 
80 

May 11,1849 
Nov.25, 1846 
Nov. 12, 1846 
Dec. 4,1846 

June 5, 1839 

(Exhibit C (red ink 1), p. 18, Pack. 13.) 

N . E , Y 4 ) 
N.E .y4( 2 

W Y 2 \ 
N.E. 54 F 2 

E. H I , 
N.W.54 I 
s. E. 54 2 
s. w.54 2 

25 

25 

25 

25 
25 
25 

7 E. 

7 E. 

7 E. 

7 E. 

7 E. 
7 E. 

May 21,1839 

49 98 

99 

99 

159 
39 

Aug. 1, 1848 

Aug. 1,1848 

Aug. 1, 1848 

Jan. 10, 1846 
98 May 20, 1841 

94 

94 

90 

(Exhibit C (red ink 1), p. 2, Pack. 13) 

E .y2\ 
N . E 1 
s. w.y4 
S. E. 
s. w.y4 

3 25 

3 25 

25 
25 
25 

7 E. 

7 E. 

7 E. 
7 E. 
7 E. 

May 21,1839 

94 46 Aug. 1, 1846 

198 
198 
79 

May 20, 1844 
May 20, 1844 
May 20, 1846 

(Exhibit C (red ink 1), p. 12, Pack. 13.) 

22 10 6 .W 
Sold to Benj. Ford for $200.33 July 1, 1844. 

Money refunded, Dec. 26, 1846. 
Located for Sto-tim-kah, Appd. Dec. 21, 1844. 

(Exhibit C (red ink 1), p. 15, Pack. 13.) 

May 20, 1839 

N.E. 54 
N . W .54 

S.y2 

23 
23 
23 
23 

10 
10 
10 
10 

6 W . 
6 W . 
6 W . 
6 W . 

20 
80 
40 

06 Mar. 1, 1849 
23 Jan. 6, 1841 
11 May 19, 1848 

May 20, 1839 

(Exhibit C (red ink 1), p. 15, Pack. 13.) 

12 23 8 E. 
Located for Sho-tim-kay, Approved Dec. 21, 1844. 

(Exhibit C (red ink 1), p. 6, Pack. 13.) 

May 5, 1839 

NO. OF 
RESERVEE HOW 

AND SOLD. 
GRANTOR. 

1275 

DESCRIPTION OF P U R C H A S E DATE OF 
LAND. M O N E Y . SALE. 

SEC. TP. RANGE. DOLS. CTS. 

13 23 8 E. May 5, 1839 
W.J4 13 23 8 E. 
Sold to Winn Johnson May 20, 1844, for $200.61. 

Appn. for repayment, Sept. 25, 1845. 
Located for Sho-tim-ka, Approved Dec. 21, 1844. 

(Exhibit C (red ink 1), p. 7, Pack 13). 

1277 

1277 

1279 

1279 

1281 

1281 

22 23 8 E. 
Located for In-thli-kla, Approved Dec. 21, 1844. 

(Exhibit C (red ink 1), p. 15, Pack. 13.) 

May 8, 1839 

N.E. 54 
N.W. 54 
s. E.y4 
s. w.54 

23 
23 
23 
23 
23 

8 E. 
8 E. 
8 E. 
8 E. 
8 E. 

160 
200 

80 
54 

June 19,1845 
May 20, 1844 
May 20,1846 
July 20, 1846 

May 8, 1839 

(Exhibit C (red ink 1), p. 16, Pack. 13.) 

2 24 7 E. May 10,1839 
Located for Wi-ho-tubby, Approved Dec. 21, 1844. 

(Exhibit C (red ink 1), p. 1, Pack. 13.) 

11 24 7E . May io, 1839 
Appn. for repmt. Sept. 25,1845 

N.E. 54 11 24 7E . 199 71 Nov. 27,1844 
N.E. 54 11 24 7 E. 199 71 May 20,1844 

Appn. for repmt. Feb. 6,1846 
Located for Ish-tim-ma-cha, Approved Dec. 21, 1844. 

(Exhibit C (red ink 1), p. 6, Pack. 13.) 

N.E. 54 
N.W. 54 
S. E. 54 
s. w.54 

20 
20 
20 
20 
20 

11 
11 
11 
11 
11 

8 E. 
8 E. 
8 E. 
8 E. 
8 E. 

198 
198 
198 

81 
81 
81 
81 

May 16, 1844 
May 16, 1844 
May 16, 1844 
May 16, 1844 

May 7, 1839 

(Exhibit C (red ink 1), p. 14, Pack. 13.) 

N.E. 
N.W. 54 
S. E.54 
s. w.54 

29 
29 
29 
29 
29 

I I 
I I 
I I 
I I 
I I 

8 E. 
8 E. 
8 E. 
8 E. 
8 E. 

200 
20 

200 
80 

56 
06 
56 
23 

May 16,1844 
Mar. 24, 1853 
May 16, 1844 
Oct. 20,1846 

May 7, 1839 

1283 

(Exhibit C (red ink 1), p. 18, Pack. 13.) 

16 22 10 E. May 10, 1839 
N.W.54 16 22 10 E. 200 16 July 8, 1844 
S. W.54 16 22 10 E. 400 33 July 12, 1844 
Located for Shah-ak-ye-tubby, Approved Dec. 21, 1844. 

(Exhibit C (red ink 1), p. 12, Pack. 13.) 



NO. OF 
RESERVEE HOW 

A N D SOLD. 
GRANTOR. 

DESCRIPTION OF 
LAND. 

SEC. TP. RANGE. 

P U R C H A S E 
MONEY. 

DOLS. CTS. 

DATE OF 
SALE. 

1283 
N.E. 54 
N.W.54 
S. E.54 
s. w.y4 

17 
17 
17 
17 
17 

22 
22 
22 
22 
22 

10 E. 
10 E. 
10 E. 
10 E. 
10 E. 

80 
40 
80 
40 

27 

14 
27 
16 

Oct. 30, 1846 
May 21, 1847 
June 22, 1846 
May 21, 1847 

DATE OF 
A Y R E S ' 

PURCHASE. 

May 10,1839 

(Exhibit C (red ink 1), p. I 3 > p a c k ^ ) 

1285 11 
11 
11 
11 
11 

F R A C . 
N.E. 54 14 
N.W.54 14 
S. E. 54 14 

N.E. % 
s. w.54 
S. E.54 
s. w.54 

22 
22 
22 
22 
22 

22 
22 
22 

9 E. 
9 E. 
9E. 
9 E. 
9 E. 

9 E. 
9 E. 
9 E. 

40 08 
80 15 
40 08 

93 
44 
40 

May 21, 1847 
May 25, 1846 
May 21, 1847 
Dec. 27, 1849 

May 21, 1847 
Aug. 30,1844 
Oct. 5, 1847 

May 6, 1839 

1285 

(Exhibit C (red ink 1), p. 6. Pack. 13.) 

14 22 9 E. 
Not found in Whitfield's Statement. 

Reported by Land Office as having been sold 
for $120.77 in 1844-7. 

(Package 11 ( red ink 4s), p. 8.) 

May 6, 1839 

1287 
N.E. 54 
N.W.J4 
S. E.54 
s. w.54 

23 
23 
23 
23 
23 

8 E. 
8 E. 
8 E . 
8 E. 
8 E. 

40 
80 
40 
80 

Feb. 23,1848 
May 20, 1^47 
May 20, 1847 
May 20,1846 

June 25, 1839 

(Exhibit C (red ink 1), p. 1, p a ck. 13.) 

12 87 

1289 

N.E. 54 
N.W.54 
S. E.54 
S.W.54 

35 
35 
35 
35 
35 

24 
24 

24 
24 
24 

8 E. 
8 E. 
8 E. 
8 E. 
8 E. 

39 
r9 
39 

199 

90 May 20,1847 
95 Jan. 2, 1850 
90 June 21,1847 
50 May 20, 1844 

June 25, 1839 

(Exhibit C (red ink i ) , p. 20. Pack. 13.) 

N.E. 54 
N.W.54 
S. E.54 
S.W.54 

7 
7 
7 
7 
7 

24 
24 
24 
24 

24 

8 E. 
8 E. 
8 E. 
8 E. 
8 E. 

160 
20 

200 
40 

(Exhibit C (red ink 1) 

N.E. 54 
N.W.54 
S. E.54 
S. W.54 

24 
24 
24 
24 
24 

8 E. 
8 E. 
8 E. 
8 E. 
8 E. 

160 
283 
200 
80 

04 
01 

05 
01 

p. 4, 

Jan. 27,1846 
May 20, 1848 
May 20, 1844 
Sept. 14, 1847 
Pack. 13.) 

June 22. 1839 

May 20, 1845 
May 21,1844 
May 20, 1844 
Apr. 13,1847 

June 22, 1839 

(Exhibit C (red ink 1). p. 5. Pack. 13.) 

NO. OF 
RESERVEE HOW 

A N D SOLD. 

GRANTOR. 

DESCRIPTION OF 
LAND. 

SEC. TP. RANGE. 

P U R C H A S E DATE OF 
M O N E Y . SALE. 

DOLS. CTS. 

1291 

1291 

1293 

1293 

1295 

1295 

1297 

1297 

1297 

1300 

May 9, 1839 5 21 12 E 
Not found in Whitfield's statement. Reported 
by Land Office that no such land in Township. 

(Package 11 (red ink 45), p. 8.) 

8 21 12 E. May 9, 1839 
Not found in Whitfield's statement. Reported 
by Land Office no such land in Township. 

(Package 11 (red ink 45), p. 8.) 

7 16 3 E. 158 96 May 14,1847 June 21,1839 
(Exhibit C (red ink 1), p. 4. Pack. 13.) 

E. 54 
N.W.54 

S. 54 

16 
16 
16 
16 

3 E. 
3 E. 
3 E. 
3 E. 

159 
97 
79 

57 
95 

May 14, 1846 
May 14,1846 
May 14,1846 

June 21, 1839 

(Exhibit C (red ink 1), p. 4, Pack. 13.) 

5 4 11W. 319 12 Nov. 12,1846 June 28,1839 
(Exhibit C (red ink 1), p. 3, Pack. 13.) 

6 4 11 W . 321 34 May 18, 1846 June 28, 1839 
(Exhibit C (red ink 1), p. 3, Pack. 13.) 

N.E. 54 
N.W.54 
S. E.54 
S. w .54 

10 
10 
10 
10 
10 

6 W. 
6 W. 
6 W. 
6 W . 
6 W . 

79 
199 

79 
199 

95 88 
95 

May 18, 1846 
May 18, 1844 
May 15, 1846 
May 18, 1844 

June 5. 1839 

(Exhibit C (red ink 1), p. 21, Pack. 13.) 

9 10 6 W . J«ne 5, 1839 
Located for Io-le-ko-a-tubby, Approved Dec. 21, 1844. 

(Exhibit C (red ink 1), p. 5, Pack. 13.) 

N.E. 54 
N.W.54 
S.E.54 
S.W.54 

10 10 6 W . 
10 10 6 W . 39 87 
10 10 6 W . 79 73 
10 10 6 W . 79 73 
10 10 6 W . 159 46 

May 18, 1847 
Mar. 1,1847 
Jan. 4,1847 
Dec. 16,1845 

(Exhibit C (red ink 1), p. '5, Pack. 13.) 

June 5, 1839 

E. 54 of 
E.54 of 

N.W.54 
N.W.54 

of N.W.54 
E. 54 of 

s. w .54 

25 
25 

2 25 

2 25 

6 E. 
6 E. 

6 E. 

6 E. 

324 00 

101 

50 

25 

63 

2 25 6 E. 101 25 
(Exhibit C (red ink 1), p. 1 

June 13,1845 

Aug. 1, 1848 

Aug. 1, 1848 

Aug. 1, 1848 
Pack. 13) 

May 9, 1839 





NO. OF DATE OF 
RESERVEE HOW DESCRIPTION OF P U R C H A S E DATE OF A Y R E S ' 

A N D SOLD. L A N D . M O N E Y . SALE. P U R C H A S E . 
GRANTOR. SEC. TP. RANGE. DOLS. CTS. 

1341 Section 32 6 12 W . June 6, 1839 
N.54 32 6 12 W . 40 36 Jan. 17,1846 

S. E.% 32 6 12 W . 18 91 Jan. 13, 1846 
S. W.54 32 6 12 W . 37 44 Aug. 7, 1845 

(Exhibit C (red mk 1), p. 19, Pack. 13.) 

1341 Section 33 6 12 W. 78 80 Jan. 13,1846 June 6,1839 
(Exhibit C (red ink i ) , p. 20, Pack. 13.) 

1353 Section 26 8 10 W . 159 54 Nov. 30, 1846 May 6. 1839 
(Exhibit C (red ink 1), p. 17, Pack. 13.) 

1353 Section 35 8 10 W . 115 62 Nov. 30,1846 May 6,1839 
(Exhibit C (red ink 1), p. 20, Pack. 13.) 

1355 20 8 10 W. May 6, 1839 
Not found in Whitfield's Statement. 
Reported by Land Office as sold for 

$159.75 in 1845 (Package 11, red 
ink 45, page 10). 

1355 Section 21 8 10 W. 160 18 Nov. 30,1846 May 6,1839 
(Exhibit C (red ink 1), p. 14, Pack. 13.) 

1356 Section 24 8 10 W . 79 79 Jan. 12, 1836 May 4, 1839 
(Exhibit C (red ink 1), p. 16, Pack. 13.) 

1356 Section 25 8 10 W. 160 38 Nov. 12,1846 May 4,1839 
(Exhibit C (red ink 1), p. 17, Pack. 13.) 

1356 Section 26 8 10 W. 159 54 Nov. 30,1846 May 4,1839 
(Exhibit C (red ink 1), p. 16, Pack. 13.) 

1365 Section 33 6 11W. 78 30 Jan. 13, 1846 May 7,1839 
(Exhibit C (red ink 1), p. 19, Pack. 13.) 

1365 32 6 11W. May 7, 1839 
N. H 32 6 11W. 40 00 Jan. 13,1846 

S. E. 54 32 6 11W. 18 91 Jan. 13, 1846 
S. W.J4 32 6 11W. 37 44 Aug. 7, 1845 

(Exhibit C (red ink 1), p. 19, Pack. 33.) 

1369 Section 11 3 10W. 79 92 June g, 1845 May 6,1839 
(Exhibit C (red ink 1), p. 5, Pack. 13.) 

1369 12 3 10 W . May 6, 1839 
E. y2 12 3 10 W . 39 98 Apr. 11,1848 
W.54 12 3 10 W . 39 98 Apr. 11,1848 

(Exhibit C (red ink 1), p. 6, Pack. 13.) 

NO. OF 
RESERVEE H O W 

A N D SOLD. 
GRANTOR. 

598 

600 

DESCRIPTION OF 
L A N D . 

SEC. TP. RANGE. 

P U R C H A S E DATE O r 
M O N E Y . SALE. 

DOLS. CTS. 

33 10 7 W. May 10, 1839 
Located for O-mah-tubby- Appd. Dec. 21, 1844. 

(Exhibit C (red ink 1), p. 20, Pack. 13.) 

N.E .54 

N.w.54 s. E.y4 s. w.y4 

16 
16 
16 
16 
16 

4 E. 
4 E. 
4 E. 
4 E. 
4 E. 

79 
159 
159 
199 

06 

85 

May 15, 1846 
Jan. 29,1846 
Feb. 4, 1846 
May 15, 1844 

June 22, 1839 

(Exhibit C (red ink 1), p. 8, Pack. 13.) 

602 14 3 4 W . 

N.W.54 14 s 4 w. 200 13 May 17,1844 s. E.H 14 3 4 W . 200 13 
May 17,1844 

s. w.54 14 * 4 W . 200 13 May 17, 1844 
w.54 14 * 4 W . located to 

May 17, 1844 

May 6, 1839 

orphan 
December 13, 1842. 

(Exhibit C (red ink 1), p. 7, Pack. 13.) 

604 16 7 S W . June 17, 1839 
N.E. l/4 16 7 5 W . 200 03 July 12, 1844 

Appn. for repmt. Aug. 10, 1846. 
Located for Ho-yock-no-tubby- Appd. Dec. 21, 

1844. 
(Exhibit C (red ink 1), p. 10, Pack. 13.) 

605 7 4 5 W. 
Located for Noosh-Tuck-Chubby, Art. 5. 

(Exhibit C (red ink 1), p. "3, Pack. 13.) 

June 17, 1839 

607 16 2 10 E. June 17, 1839 
Not found in Whitfield's Statement. Reported by 

Land Office as sold for $560.36, in 1844-6. 
(Package 11, red ink 45, p. 1.) 

608 

610 

16 4 6 E. 
N.E. 54 16 4 6 E. 
N.W.54 16 4 6 E. s. E.54 16 4 6 E. 
s. w.54 16 4 6 E. 

June 16, 1839 
79 83 Peb. 11,1847 
19 96 May 23, 1848 
39 92 May 21,1847 
79 83 Feb. 1, 1847 

(Exhibit C (red ink 1), p. 8, Pack. 13.) 

2 10 8 W . June 16, 1839 
N.E. y4 2 10 8 W . 40 07 May 18,1847 
N.W.54 2 10 8 W . 80 05 June 10,1846 
S. E. y4 2 10 8 W . 40 03 May 20,1847 
S. W.J4 2 10 8 W . 80 05 May 20,1846 

(Exhibit C (red ink 1), p. 1, Pack. 13.) 



NO. OF 
RESERVEE HOW 

A N D SOLD. 
GRANTOR. 

DESCRIPTION OF 
LAND. 

SEC. TP. RANGE. 

P U R C H A S E 
MONEY. 

DOLS. CTS. 

DATE OF 
SALE. 

611 
N.E. 54 
N.W.54 
s. E.Y4 
s. w.54 

16 
16 
16 
16 
16 

11 
11 
11 
11 
11 

1 w . 
I w . 
i w . 
i w . 
i w . 

200 
20 

40 
(Exhibit C (red ink 1), p. "n , Pack/13.) 

June 16, 1839 
50 May 17,1844 
06 Sept. 1,1848 
24 Aug. 12,1846 
12 Dec. 7, 1847 

613 

614 

616 

617 

619 

622 

623 

N.E. 54 
N.W.J4 
S. E . J4 
S. w.54 

I I 
I I 
I I 
I I 
I I 

10 
10 
10 
10 
10 

6 W. 
6 W . 
6 W. 
6 W . 
6 W . 

19 
19 
39 

159 

96 
9i 
64 

June 
May 18, 1848 
Aug. 8, 1848 
May 18,1847 
July 18, 1845 

16, 1839 

(Exhibit C (red ink Y), p, 6, Pack. 13.) 

16 2 
E. y2 16 2 

N.w.54 16 2 
s. E. y4 16 2 

(Exhibit C 

June 16, 1839 
6 E. 320 34 Nov. 17, 1845 
6E . 40 04 May 15,1847 
6E . 80 09 Feb. 27,1847 
(red ink 1), p. 8, Pack. 13.) 

N.E. 54 
N.W.54 
s. E.y4 
s. w.54 

20 
20 
20 
20 

25 
25 
25 
25 
25 

7 E. 
7 E. 
7 E. 
7 E. 
7 E. 

201 
201 

40 
(Exhibit C (red ink 1), p/14, Pack. 13.) 

June 16, 1839 
56 May 20, 1844 
56 May 20, 1844 
37 May 20, 1847 
31 May 20, 1847 

N.E. 54 
N.W.54 
S. E.54 
S. W.54 

33 
33 
33 
33 
33 

24 
24 
24 
24 
24 

8 E. 
8 E. 
8 E. 
8 E. 
8 E. 

20 
80 

200 
160 

00 
00 
00 
00 

Sept. 10,1853 
Apr. 27, 1847 
May 20,1844 
Feb. 9, 1846 

May 10, 1839 

(Exhibit C (red ink 1), p. 20, Pack. 13.) 

16 14 5 E. 

M SrYy 14 3 1 9 92 0 c t ".1845 
N-W-54 16 14 5 E. 199 95 Dec. 20,1844 
b. W.54 16 14 5E. 199 95 May 27,1844 

(Exhibit C (red ink 1), p. 12, Pack. 13.) 

May IO, 1839 

N.E. 54 
N.W.54 
S. E.54 
S. w.54 

16 
16 
16 
16 
16 

5 E. 
5 E. 
5 E. 
5 E. 
5 E. 

39 
39 
79 
79 

97 
97 
93 
93 

May 15, 1847 
Feb. 3, 1847 
May 15,1846 
May 16, 1846 

May 8, 1839 

(Exhibit C (red ink 1), p. 10, Pack. 13.) 

16 
N.E. 54 16 
N.W.54 16 
S.E. 54 ' 
S.W.54 

16 
16 

4 E. 
4 E. 
4 E. 
4 E. 
4 E. 

198 85 May 16, 1844 
159 10 Dec. 13, 1845 
198 88 May 15,1844 
79 55 May 18, 1846 

May 8, 1839 

NO. OF 
RESERVEE HOW 

AND SOLD. 
GRANTOR. 

DESCRIPTION OF 
LAND. 

SEC. TP. RANGE. 

P U R C H A S E DATE OF 
MONEY. SALE. 

DOLS. CTS. 

625 
N.E. 54 

S. E.54 
S.W.54 16 

16 3 4 E. 
16 3 4 E. 199 75 Jan. 
16 3 4 E. 199 75 Dec. 
16 3 4 E. 199 75 Oct. 
16 3 4 E. 159 80 Jan. 

(Exhibit C (red ink 1), p. 8, Pack. 13.) 

626 16 7 4 E. 
N.E. 54 16 7 4 E. 79 80 

N.W.54 16 7 4 E. 199 50 
s. E.54 16 7 4 E. 199 50 
s. w.54 16 7 4 E. 199 50 

May 7, 1839 

May 7, 1839 
May 15, 1846 
June 8, 1844 
Aug. 16, 1844 
June 8, 1844 

(Exhibit C (red ink 1), p. 10, Pack. 13.) 

628 7 10 6 W . May 7, 1839 
S. E. 54 7 10 6 W'. 79 82 Aug. 1, 1846 
S. W.54 7 10 6 W . 197 79 May 15, 1844 

North half located for Tush-Coo-no-tubby (Ar-
ticle 8.) 

(Exhibit C (red ink 1), p. 4, Pack. 13.) 

629 

631 

634 

635 

8 10 6 W . 199 78 May 18,1844 May 8,1839 
N.W.54 8 10 6 W. 
N.E. 54 No record. 

E. y2 Reported by Land Office as sold for 
$399 56, in 1844 (red ink 47, page 2, 
Package 11.) 

23 16 3 E. May 6, 1839 
E.54 23 16 3E. 32 04 Mch. 1, 1844 

N.W.54 23 16 3 E. 200 00 May 14,1844 
S. W.54 23 16 3 E. 139 64 Dec. 17, 1844 

(Exhibit C (red ink 1), p. 16, Pack. 13.) 

6 10 8 W . May 5, 1839 
Located for Wa-ka-ho-ya. Approved Dec. 21, 1844. 

(Exhibit C (red ink 1), p. 3, Pack. 13.) 

Lot 1 
Lot 2 
Lot 3 
Lot 4 
Lot 5 
Lot 6 
Lot 7 
Lot 8 

s w . 
s w . 
s w . 
SW. 
s w . 

271 
268 
479 
559 

May 4, 1839 
59 Oct. 19, 1836 
64 Oct. 19, 1836 
52 Oct. 19, 1836 
44 Oct. 19,1836 

I Located for Ish-tuck-ho-mah by Article 6, 
r No. 234. 

(Exhibit C (red ink 1), p. 1, Pack. 13.) 



NO. OF 
RESERVEE H O W 

A N D SOLD. 
GRANTOR. 

DESCRIPTION OF 
L A N D . 

SEC. TP. R A N G E . 

P U R C H A S E DATE OF 
M O N E Y . SALE. 

DOLS. CTS. 

637 
s. w.54 
N.W.54 

16 
16 
16 

S w. 
5 W . 
5 W. 

N.E. 54 
S. E.54 

478 26 Sept. 11,1837 
_ 478 26 Jan. 29,1842 

The sale of this quarter annulled. 
Money to be refunded. 
16 2 5 W . 199 28 May 17, 1844 
16 2 s W . 199 28 May 17,1844 

(Exhibit C (red ink i ) , p. 8, Pack. 13.) 

DATE OF 
A Y R E S ' 

P U R C H A S E . 

May 4, 1839 

638 

640 

641 

643 

644 

Section 7 4 11W. 323 74 May 18, 1846 June 24, 1839 
(Exhibit C (red ink 1), p. 4, Pack. 13.) 

Section 11 7 12 W . 640 40 Feb. 2, 1846 June 24,1839 
(Exhibit C (red ink i ) , p. 6, Pack. 13.) 

Section 10 7 12 W . 641 60 Dec. 8, 1845 June 24. 1839 
(Exhibit C (red ink 1), p. 5, Pack. 13.) 

Fr. 22 7 12 W . June 23, 1839 
N.E. 54Fr.22 7 12 W . 80 75 Oct. 28,1846 
N.W .54 Fr.22 7 12 W. 160 75 Dec. 2, 1845 
Fr.S. 54 Fr.22 7 12 W . 208 88 Dec. 2, 1845 

(Exhibit C (red ink 1), p. 15, Pack. 13.) 

N. fr. 54 and 
S. E. 54 9 
N. fr. 54 of 
N. fr.54 9 

Fr. S. W.54 9 

9 7 12 W. June 23, 1839 

7 12 W . 270 13 Dec. 8, 1845 

12 W . 
12 W . 

00 
00 

May 18,1846 
May 18, 1846 

646 

647 

649 

650 

J / . ' J Vj^ -
(Exhibit C (red ink 1), p. 5, Pack. 13.) 

21 24 8 E. June 23, 1839 
N.E. 54 21 24 8 E. 19 99 Feb. 22,1850 
N.W.54 21 24 8 E. 19 99 Feb. 23,1850 
S. E. 54 21 24 8 E. 79 96 Jan. 14, 1847 
S.W.54 21 24 8 E . 199 94 May 20, 1844 

(Exhibit C (red ink 1), p. 14, Pack. 13.) 

17 24 7 E. June 23, 1839 
Located for Kame-pil-lah. Approved Dec. 21, 1844. 

(Exhibit C (red ink 1), p. 13, Pack. 13.) 

17 4 11E. May 8, 1839 
N. 54 17 4 11 E. 159 52 Nov. 12,1846 
S. 54 17 4 1 1E. 159 52 Sept. 8,1846 

(Exhibit C (red ink 1), p. 12, Pack. 13.) 

N.54 
S. E.54 
s. w.54 

23 
23 
23 
23 

II w. 
II w. 
II w. 
II w. 

160 
80 
80 

16 
08 
08 

Nov. 12,1846 
Nov. 12,1846 
Sept. 8,1846 

May 8, 1839 

NO. OF D A T E 

RESERVEE H O W DESCRIPTION OF P U R C H A S E DATE OF A Y R E S 

A N D SOLD. L A N D . M O N E Y . SALE. P U R C H A S E . 

GRANTOR. S E C - T P - R A N G E . DOLS. CTS. 

6*2 Section 35 4 10 W . 299 50 Nov. 12,1846 May 8,1839 
(Exhibit C (red ink 1), p. 20, Pack. 13.) 

16 6 2 W . May 9> 1839 
N.E. 54 16 6 2 W . 20 08 Dec. 19,1848 

653 

655 

659 

N W-54 16 6 2 W . 98 00 May 18,1846 
S E 54 16 6 2 W . 20 08 Nov. 22,1852 
S'W.54 16 6 2 W . 80 34 May 18,1846 

(Exhibit C (red ink 1), p. 9, Pack. 13.) 

16 9 2 E. May 9, 1839 
N.E. 54 16 9 2 E. 20 07 Jan. 9, 1850 
NW-54 16 9 2 E. 20 07 May 22,1848 
S E. 54 16 9 2 E. 20 07 May 29,1848 
S. W.J4 16 9 2 E. 40 15 July i , 1847 

(Exhibit C (red ink 1), p. 11, Pack. 13.) 

16 4 7E . May 10, 1839 
Located for Bolla-Kosh-tubby. Approved Aug. 21, 

1844, 6th Article. 
(Exhibit C (red ink 1), p. 9, Pack. 13.) 

660 20 4 7 E. May 14, 1839 
Located for Futh-ho-ke-hoke, Article 6, No. 385-

(Exhibit C (red ink 1), p. 14, Pack. 13.) 

661 29 11 6 W . May 20, 1839 
N.E. 54 29 11 6 W . 198 51 Oct. 12,1844 
N.W.54 29 11 6 W . 158 13 

Money refunded. 
Located for Me-fah-tubby, No. 897, by Art. 5-

Located for Ya-ho-pa-cha, Approved Dec. 21, 1844. 
(Exhibit C (red ink 1), p. 18, Pack. 13.) 

662 19 11 6 W . May 13,1839 
Located for No-wah-tubby, Approved Dec. 21, 1844. 

(Exhibit C (red ink 1), p. 13, Pack. 13.) 

663 21 10 6 W . June 6, 1839 
N.E. 54 21 10 6 W . 199 95 July 1,1844 
N.W.54 21 10 6 W . 199 95 Oct. 17,1844 

Appn. for repmt. March 25, 1846. 
Located for Wa-hah-tubby, Approved Dec. 21, 1844. 

(Exhibit C (red ink 1), p. 14, Pack. 13.) 

664 26 4 9 W . May 12,1839 
Located for Na-took-chunck-Mubby, Approved Aug. 21, I»44-

(Exhibit C (red ink 1), p. 19, Pack. 13.) 

665 16 3 6 W . June, 6, 1839 
Located for Na-took-chunck-tubby, Approved Aug. 21, I«44-

(Exhibit C (red ink 1), p. 2, Pack. 13.) 



NO. OF 

RESERVEE H O W 
A N D SOLD. 

GRANTOR. 

DESCRIPTION OF 
L A N D . 

SEC. TP. RANGE. 

P U R C H A S E 
M O N E Y . 

DOLS. CTS. 

DATE OF 
SALE. 

666 

667 

N.E. % 
N.W.34 
S. E. % 
s. w.54 

16 
16 
16 
16 
16 

13 
13 
13 
13 
13 

3 E. 
3 E. 
3 E. 
3 E. 
3 E. 

200 
200 
200 

80 

May 14, 1844 
May 14, 1844 
Dec. 6, 1844 
Dec. 23, 1840 

May 26,1839 

(Exhibit C (red ink 1), p. 12, Pack. 13.) 

20 10 6 W . T u n e . 
Located for We-hah-tubby, Approved Dec. 21, 18^4. 

(Exhibit C (red ink 1), p. 14, p a c k . 13.) 
1839 

668 16 7 1 W T O 
Located for I-him-mah-'ho-ya, Approved Dec. 21, 1844 ' 

(Exhibit C (red ink 1), p. i 0 , P a ck. 13.) 

669 

670 

671 

672 

673 

N.H 
S. E.54 
s. w.54 

10 E. 
10 E. 
10 E. 
10 E. 

400 
80 

200 

10 
02 
05 

Sept. 16, 1836 
Sept. 26, 1838 
Sept. 16, 1836 

June 11, 1839 

(Exhibit C (red ink 1), p.~2, Pa'ck. 13.) 

16 { 
N. 54 16 8 

S. E. 54 16 £ 
S. W.54 16 £ 

(Exhibit 

5 E. 
SE. 159 38 May 25,1846 
Sg . 159 38 Aug. 2,1845 
5 E. 79 69 July 24, 1846 
(red ink 1), p. 10, Pack. 13.) 

June 17, 1839 

Located"''for Pish^ta-lubby, Art. 5 No 1126 ^ 
(Exhibit C (red ink 1), p. 7, p a c k . 13.) 

Located for Im-mo-ho-na, Approved Dec. 21, i s i " " 6 *4 ' L 8 3 9 

(Exhibit C (red ink 1), p. 15, p a c k . 13.) 

N.E. 54 
N.W.54 
s. w.54 

16 
16 
16 
16 

6 W. 
6 W. 
6 W. 
6 W. 

200 
200 
256 

59 
59 
75 

Oct. 24,1847 
Aug. 5,1844 
May 27, 1844 

May 25,1839 

674 

Appn. for repmt. Sept. 25, 1845. 
Located for Ah-bah-ma-hubby, Approved Dec. 21 1844 

(Exhibit C (red ink 1), p. 9, Pack. 13.) 

16 5 6 W . JUNE 18 I8*?Q 
Located for Hoh-yah-na-aha, Approved Dec. 14 1846 ' 

(Exhibit C (red ink 1), p. 9, Pack 9 ) 

N.E. 54 
N.W.54 
S. E.54 
s. w.54 

16 
16 
16 
16 
16 

3 E. 
3 E. 
3 E. 
3 E. 
3 E. 

28 
28 
19 

„ — 19 
(Exhibit C (red ink 1), p. 8, 

79 
79 

198 
198 

Dec. 21, 1846 
Apl. 29, 1847 
July 17, 1844 
June 21, 1844 
Pack. 8.) 

May 25,1839 

NO. OF 
RESERVEE H O W 

A N D SOLD. 
GRANTOR. 

677 

679 

DESCRIPTION OF 
L A N D . 

SEC. TP. RANGE. 

P U R C H A S E DATE OF 
M O N E Y . SALE. 

DOLS. CTS. 

II 9 6 W . June 18,1839 
Located for Ish-ta-tubby, Approved Dec. 21, 1844. 

(Exhibit C (red ink 1), p. 6, Pack. 13.) 

680 

N.E. 34 
N.W.54 
S. E.54 
S.W.54 

24 
24 
24 
24 
24 

10 E. 
10 E. 
10 E. 
10 E. 
10 E. 

194 
199 
193 
39 

54 
81 
34 

May 16,1844 
May 17, 1847 
May 16, 1844 
May 17, 1847 

June 16, 1839 

(Exhibit C (red ink 1), p. 16, Pack. 13.) 

16 10 7 E. 
Located for Li-n-na, Approved Dec. 14, 1846. 

(Exhibit C (red ink 1), p. 11, Pack 13.) 

May 26,1839 

681 

682 

683 

684 

685 

686 

5 22 10 E. May 26,1839 
N.E. 54 5 22 10 E. 201 88 May 21, 1844 
N.W.54 5 2 2 1 0 E. 201 89 May 21, 1844 

Appn. for repayment Sept. 25, 1845. 
Located for Yo-hah-nah, Approved Dec. 21, 1844. 

(Exhibit C (red ink 1), p. 3, Pack. 13.) 

24 9 5 W. June 9, 1839 
Located for Ish-tup-ka, Approved Dec. 21, 1844. 

(Exhibit C (red ink 1), p. 16, Pack. 13.) 

E.54 
N.W.54 
S.W.54 

33 
33 
33 
33 

9 W . 
9 W . 
9 W . 
9 W . 

79 
20 

199 

83 
00 
25 

Dec. 18, 1847 
Jan. 1, 1841 
May 18, 1844 

June 16,1839 

(Exhibit; C (red ink 1), p. 19, Pack. 13.) 

N.E. 54 36 4 9 W . 40 08 Nov. 23,1847 
N.W.54 36 4 9 W . 80 15 Jan. 4, 1847 
S. E. 54 36 4 9 W . 19 84 Sept. 6,1848 
S.W.54 36 4 9 W . 78 48 July 1,1846 

(Exhibit C (red ink 1), p. 21, Pack. 13.) 

June 20,1839 

N.E. 54 
N.W.54 
S. E.54 
S.W.54 

1 E. 
1 E. 
1 E. 
1 E. 
1 E. 

161 
161 
196 
198 

00 
00 
94 
06 

Oct. 7, 1845 
Oct. 28, 1845 
May 13, 1844 
May 13, 1844 

(Exhibit C (red ink 1), p. 19, Pack. 13.) 

16 3 3 E. 
N . H 16 3 3E . 398 75 July 23,1844 

S. E. 54 16 3 3 E. 79 75 Nov. 23,1846 
S. W.54 16 3 3 E. 79 50 Jan. 29, 1847 

(Exhibit C (red ink 1), p. 8, Pack. 13.) 

May 23, 1839 

May 23,1839 



NO. OF 
RESERVEE H O W 

A N D SOLD. 
GRANTOR. 

DESCRIPTION OF 
L A N D . 

SEC. TP. RANGE. 

P U R C H A S E 
M O N E Y . 

DOLS. CTS. 

DATE OF 
SALE. 

687 

688 

689 

690 

691 

692 

693 

694 

N .54 
S. E.% 
S.W.54 

16 
16 
16 
16 

2 3 E. 
2 3 E. 
2 3 E . 
2 3 E . 

40 20 June 4, 1850 
160 78 Dec. 15, 1845 

40 20 May 14, 1847 

DATE OF 
A Y R E S ' 

P U R C H A S E . 

May 8, 1839 

(Exhibit C (red ink 1), p. 7, p a c k . 13'.) 

N.E. 54 
N.W .54 
S. E .54 
s. w.54 

16 
16 
16 
16 
16 

14 
14 
14 
14 
14 

3 E. 
3 E. 
3 E. 
3 E. 
3 E. 

199 
199 
199 
199 

94 
94 
94 
94 

May 
May 

14, 1844 
14, 1844 

May 14, 1844 
May 14, 1844 

May 10, 1839 

(Exhibit C (red ink 1), p. 12, Pack. 13.) 

N.E. 54 
N.W .54 
S. E .54 
s. w.54 

32 
32 
32 
32 
32 

14 
14 
14 
14 
14 

i E. 
1 E. 
1 E. 
1 E. 
1 E. 

161 
161 
196 
198 

00 
00 
94 
06 

Oct. 
Oct. 
May 

7, 1845 
28, 1845 
13, 1844 

May 10,1839 

May 13, 1844 
(Exhibit C (red ink 1), p. 19 Pack. 13.) 

N .54 
S. E .54 
s. w .54 

23 
23 
23 
23 

5 W. 
5 W. 
s w. 
5 W. 

79 
39 
19 

80 
90 
95 

May 18, 1847 
Apr. 3,1848 
Nov. 20,1853 

May 10,1839 

(Exhibit C (red ink 1), p. 15, Pack. 13.) 

N.E. 54 
N.W .54 
S. E .54 
s. w.54 

16 5 7 E. 
16 5 7 E. 80 
16 5 7 E. 200 
16 5 7 E. 80 
16 5 7 E. 200 

03 

03 

May 15, 1846 
June 1. 1844 
May 12,1847 
June 21, 1844 

May 9, 1839 

(Exhibit C (red ink 1), p. 9, Pack. 13.) 

E. y2 
N.W .54 
s. w.54 

30 
30 
30 
30 

11 W. 
II w. 
II w. 
I I w. 

159 
81 

81 

79 Sept. 8, 1846 
77 Sept. 11,1846 

37 Nov. 12, 1846 

May 8, 1839 

(Exhibit C (red ink 1), p. 19, Pack. 13.) 

35 4 9 W. 
N- 5^ 35 4 9 W. 80 06 Dec. 18, 1847 
S.y2 35 4 9 W . 39 34 Jan. 2,1850 

(Exhibit C (red ink 1), p. 20, Pack. 13.) 

May 6, 1839 

N.E. 54 
N.W.54 
S. E.54 
S.W.54 

33 
33 
33 
33 
33 

14 
14 
14 
14 

14 

1 E. 
1 E. 
1 E. 
1 E. 
1 E. 

159 
199 
188 

191 

85 
81 
69 
19 

Dec. 18, 1845 
May 13, 1844 
May 27, 1844 
May 13, 1844 

May 6, 1839 

NO. OF DATE OF 
RESERVEE HOW DESCRIPTION OF P U R C H A S E DATE OF A Y R E S ' 

A N D SOLD. L A N D . M O N E Y . SALE. P U R C H A S E . 
GRANTOR. SEC. TP. RANGE. DOLS. CTS. 

695 4 22 10 E. May 4, 1839 
N.W.54 4 22 10 E. 202 18 May 21,1844 

Appn. for repmt. Sept. 25, 1845. 
Located for Lut-ka, Appd. Dec. 21, 1844. 
(Exhibit C (red ink 1), p. 3, Pack. 13.) 

696 16 9 6 W . May 4, 1839 
N.E. 54 16 9 6 W . 80 24 Sept. 3,1846 
N.W.54 16 9 6 W . 20 06 June 5,1848 

S. 54 16 9 6 W . 160 48 Sept. 3, 1846 
(Exhibit C red ink 1), p. 11, Pack. 13.) 

697 26 4 11 W. May 5, 1839 
E.54 26 4 11W. 160 26 Nov. 12, 1846 
W.54 26 4 11W. 160 26 Sept. 8,1846 

(Exhibit C (red ink 1), p. 17, Pack. 13.) 

698 16 5 9 W . June 24, 1839 
Located for Chuck-na-tubby, Approved Dec. 21, 1844. 

(Exhibit C (red ink 1), p. 9, Pack. 13.) 

699 3 22 10 E. May 24, 1839 
Located for Lucy, Approved Dec. 21, 1844. 
(Exhibit C (red ink 1), p. 2, Pack. 13.) 

700 13 xo 6 W . June 15, 1839 
01 Sept. 2,1847 
00 May 18, 1848 
02 Aug. 1,1845 
01 Apr. 15, 1850 

702 16 11 7E . May 24, 1839 
15 May 15, 1844 
85 May 15,1844 
85 Oct. 21,1844 
44 May 15,1844 

p. 12, Pack. 13.) 

704 16 7 3 W . June 17, 1839 
75 June 26, 1844 
90 Dec. 24, 1846 
98 Dec. 4-1848 
98 Nov. 18,1848 

. 10, Pack. 13.) 

705 25 10 6 W . May 14,1839 
E.54 25 10 6 W . 40 14 Aug. 29,1849 

N.W.54 25 10 6 W . 20 07 May 18, 1848 
S.W .54 25 10 6 W . 20 07 Mar. 1,1849 

(Exhibit C (red ink 1). p. 17, Pack. 13.) 

13 10 6 W . 
N.E. 54 13 10 6 W . 40 
N.W.54 13 10 6 W . 20 
S. E. 54 13 10 6 W . 160 
S.W. 54 13 10 6 W . 20 

(Exhibit C (red ink 1), 

16 I I 7 E. 
N.E. 54 16 I I 7 E. 326 
N.W.54 16 I I 7 E. 199 
S. E. 54 16 I I 7 E. 199 
s. w .54 16 I I 7 E. 209 

(Exhibit C (red ink 1), p 

16 7 3 W. 
N.E. 54 16 7 3 W . 199 
N.W.54 16 7 3 W . 79 
S. E. 54 16 7 3 W. 19 
S.W. 54 16 7 3 W . 19 

(Exhibit C (red ink 1), 

25 10 6 W. 



NO. OF 
RESERVEE HOW 

A N D SOLD. 
GRANTOR. 

706 
N.E. 
N.W.54 
S. E.% 
s. w.54 

DESCRIPTION OF 
LAND. 

SEC. TP. RANGE. 
16 13 4 E. 

13 
13 
13 
13 

P U R C H A S E 
MONEY. 

DOLS. CTS. 

DATE OF 
SALE. 

16 
16 
16 
16 

4 E. 
4 E. 
4 E. 
4 E. 

200 
200 
200 

80 

13 
13 
13 
OS 

DATE OF 
A Y R E S ' 

PURCHASE. 

May 26, 1839 

710 

711 

712 

713 

715 

716 

717 

(Exhibit C (red ink 1), p. 18, 

Section 14 8 10 W . 80 00 
(Exhibit C (red ink 1), p. 7, 

16 4 9 W. May 27, 1839 
Located for Ho-i-che-tubby, Approved Aug. 21, 1844. 

(Exhibit C (red ink 1), p. 9, Pack. 13.) 

May 14, 1844 
May 14, 1844 
Dec. • 6, 1844 
Dec. 23, 1846 
Pack. 13.) 

Sept. 20 1848 May 27,1839 
Pack. 13.) 

N.E. 54 
N.W.54 
S.W.54 

16 6 1 W . 
16 6 1 W . 200 49 
16 6 1 W . 200 49 

16 6 1 W . 200 49 
Appn. for repmt. Feb. 6, 1846. 

Located for Sho-lot-ka-
Appd. Dec. 21, 1844. 

May 
May 17,1844 
May 17, 1844 
May 17, 1844 

27, 1839 

N.E. 54 
N.W.54 
S. E.54 
S.W. 54 

(Exhibit C (red ink 1) , 

16 9 1 W:. 
16 9 1 W. 20 
16 9 1 W. 80 
16 9 1 W. 40 
16 9 1 W . 80 

May 28, 1839 
04 Feb. 17, 1849 
15 Nov. 10, 1846 
08 May 17, 1847 
15 Aug. 27, 1847 

(Exhibit C (red ink 1), p. 11, Pack. 13.) 

714 16 7 7 E. May 28, 1839 
N.E. 54 16 7 7 E. 200 06 May 27, 1844 
N.W.54 16 7 7 E. 160 os Feb. 14,1846 
S.W. 54 16 7 7 E. 160 05 May 15, 1846 

(Exhibit C (red ink 1), p. 10, Pack 13.) 

N. E.54 
N.W.54 
S. E.54 
S.W. 54 

16 
16 
16 
16 
16 

(Exhibit C 
16 9 

N.E. 54 16 
N.W.54 16 
S. E. 54 16 
s . w . 54 16 

9 
9 
9 
9 

(Exhibit C 

1839 

N.E. 54 
N.W.54 
S. E.54 
S.W. 54 

11 
11 
11 
11 
11 

7 E. May 28, 1839 
7 E. 199 60 June 1, 1844 
7 E. 79 84 Mch. 20, 1847 
7 E. 19 96 May 15, 1848 
7 E. 19 96 Feb. 4, 1857 

(red ink 1), p. 10, Pack. 13.) 
7 E. 

7 E. 79 98 
7 E. 199 95 
7 E. 199 95 
7 E. 199 95 
(red ink 1), p. 11, Pack. 13.) 
6 W. 
6 W. 
6 W . 
6 W . 
6 W . 

May 28, 
May 15, 1846 
May 15, 1844 
May 15, 1844 
July 17, 1844 

70 
70 

199 
199 
79 
19 97 

May 18, 1844 
Jtine 1, 1844 
May 3, 1847 
May 22, 1848 

May 28, 1839 

NO. OF 
RESERVEE HOW 

A N D SOLD. 
GRANTOR. 

719 

DESCRIPTION OF 
LAND. 

SEC. TP. RANGE. 

P U R C H A S E 
MONEY. 

DOLS. CTS. 

DATE OF 
SALE. 

720 

721 

14 9 W . 

725 

160 12 Nov. 23, 1847 
May 29, 1839 

(Exhibit C (red ink 1), p. 7, Pack. 13). 

N.E. J4 
N.W.54 
S. E.54 
S.W. 54 

16 10 8 E. 
16 10 8 E. 80 10 
16 10 8 E. 56 07 
16 10 8 E. 80 10 
16 10 8 E. 20 03 

June 2, 
May 15, 1846 
May 15, 1846 
May 15, 1846 
Aug. 14, 1849 

1839 

(Exhibit C (red ink 1), p. 11, Pack. 13.) 
17 21 11 E. June 4, 1839 

N.E. 54 17 21 11 E. 200 53 May 21, 1844 
N.W.54 17 21 11 E. 200 53 June 14, 1844 

Appn. for repmt. Sept. 25, 1845. 
Located for Mah-ho-to-chubby. 

Appd. Dec. 21, 1844. 
(Exhibit C (red ink 1), p. 12, Pack. 13) 

N.E. 54 
N.W.54 
S. E.54 
S.W. 54 

16 11 1 E. 
16 11 1 E. 200 50 
16 11 i E . 20 06 
16 11 1 E. 80 24 
16 11 1 E. 40 12 

June 
May 17, 1844 
Sept. 1, 1848 
Aug. 12, 1846 
Dec. 7, 1847 

11, 1839 

(Exhibit C (red ink 1), p. 11, Pack. 13.) 

726 
N.W.54 
S. E.54 
S.W. 54 

21 11 E. June 12, 1839 
21 11 E. 202 99 May 21, 1844 
21 11 E. 202 99 May 21, 1844 
21 11 E. 209 99 May 21,1844 

727 

728 

729 

Appn. for repmt. Sept. 25, 1845. 
Located for Pan-na-ho-yea. 
Appd Dec. 21, 1844. 

(Exhibit C (red i n k i ) , p. 2, Pack. 13.) 

June 12, 1839 6 21 11E. 
Not on Whitfield's statement. 

Reported by Land Office as located 
in 1846-7 (No. 45, red ink, p. 5, Pack. 11). 

5 23 8 E. June 21, 1839 
Located for Chi-o-tubby. 
Appd. Dec. 21, 1844. 

(Exhibit C (red ink 1), p. 3, Pack. 13.) 

16 8 1W . May 29, 1839 
Located for Chi-Chun. 
Appd. Dec. 14, 1846. 

(Exhibit C (red ink 1), p. io, Pack. 13.) 



NO. OF 
RESERVEE HOW 

A N D SOLD. 
GRANTOR. 

DESCRIPTION OF 
LAND. 

SEC. TP. RANGE. 

P U R C H A S E DATE OF 
MONEY. SALE. 

DOLS. CTS. 

DATE OF 
A Y R E S ' 

PURCHASE. 

730 

731 

732 

733 

735 

Fr.W. of 
N.p t.54 
Fr.E. of 
N .54 
F.S.W. 54 
E.fr. of 
S.fr.54 

35 11 

35 

35 
35 

11 
11 

8 E. 

8 E. 

8 E. 
8 E. 

75 

37 
67 

May io, 1839 

00 May 25, 1846 

75 Feb. 2,1848 
50 July 24, 1844 

35 11 8 E. 60 75 Feb. 2,1848 
niDit C (red mk 1) , p. 20, Pack. 13.) 

N. E. 
N.W. s. E.% 
S.W. 

16 
16 
16 

16 
16 

8 E. 
8 E. 
8 E. 

8 E. 
8 E. 

20 
20 

20 
160 

01 May 15. 
01 May 15, 1848 

01 May 15, 1848 
10 Aug. 23,1845 

May 9, 1839 

(Exhibit C (red ink 1). p. n , Pack. 13.) 
M ,/ ^ n 1 May 29, 1839 

S F ^ T6* S ' 1 79 88 ^ 3 , 1 8 4 7 
f ' w 3 i 8 39 94 May 13, 1847 
S.W.54 16 8 I E 19 97 Aug. 27,1849 

(Exhibit C (rd ink 1) , p. 10, Pack. 13.) 

8 4 12 W . 
Located for Isaac Jefferson, Art. 5. 

(Exhibit C (red ink 1), p. 4, Pack. 13.) 

June 8, 1839 

3 21 11 E. 
N.E. 54 3 21 11 E. 
N.W .54 3 21 11 E. s. E.54 3 21 11 E. s.w. 54 3 21 11 E. 

May 13,. 1839 
81 08 Aug. 26, 1844 

4 86 May 2. 1854 
20 27 Mch. 1, 1849 
40 54 May 21, 1847 

736 Section 4 4 1 1 W . 

737 

739 

745 

319 54 Nov. 12,1846 
, • ~ , . June 21, 18^9 

(Exhibit C (red ink 1), p. 3, Pack. 13.) 

Section 6 8 10 W. 309 

(Exhibit C (red ink 1), p. 3, Pack. 13.) 

32 3 4 W. 
Located for O-na-chubby, 
Appd. Dec. 21, 1844. 

(Exhibit C (red ink 1), p. 19, Pack. 13.) 

9 21 11 E. 
Located for W-ah-tubby, 
Appd. Dec. 21, 1844. 

(Exhibit C (red ink 1), p. 5, Pack. 13.) 

May 18, 1846 
May 26, 1839 

May 5, 1839 

May 26, 1839 

» 

„ DATE OF 
NO. OF , 

SERVEE H 0 W DESCRIPTION OF P U R C H A S E DATE OF A Y R E S 
AND SOLD. L A N D . M O N E Y . SALE. P U R C H A S E . 

GRANTOR. S E C " T P " R A N G E - DOLS. CTS. 

7 4 7 i 15 i E May 4, 1839 
N.E. 54 1 15 1E. 159 91 Sept. 2,1848 
N.W.54 1 15 1E. 159 91 Jan. 5,1846 
S. E. 54 1 15 1 E. 83 15 May 13, 1846 
S.W. 54 1 15 1 E. 199 89 Jan. 9, 1849 

(Exhibit C (red ink 1), p. 1, Pack 13.) 

7ca 9 4 II W . June 6, 1839 
E.54 9 4 11W. 79 88 Nov. 12,1846 

N.W.54 9 4 11W. 39 94 Jan. 10, 1846 
S.W.54 9 4 11W. 39 94 Nov. 12,1846 

(Exhibit C (red ink 1), p. 5, Pack. 13.) 

7c8 Section 25 7 12 W . 79 68 Apr. 21,1847 
' June 7> 1839 

• (Exhibit C (red ink 1), p. 16, Pack. 13.) 

763 Section 28 6 12 W . 137 35 Aug. 1,1845 
' May 24, 1839 

(Exhibit C (red ink 1), p. 18, Pack. 13.) 

764 18 7 10 W . May 25, 1839 
E. 5^ 18 7 10 W . 40 00 Jan. 10, 1846 

N.W.54 18 7 10 W . 19 85 Jan. 10, 1846 
S.W. 54 18 7 10 W . 39 75 Not given 

(Exhibit C (red ink 1), p. 13, Pack. 13.) 

769 Section 23 3 10 W . 80 00 Sept. 21, 1846 
May 30, 1839 

(Exhibit C (red ink 1), p. 15, Pack. 13.) 

776 Section 23 5 " W . 80 23 Jan. II, 1847 
May 22, 1839 

(Exhibit C (red ink 1), p. 15, Pack. 13.) 

"9. The claimants will indicate by written or printed 
references to the record the proof relied upon to show 
the amount of actual payments to the alleged Chicka-
saw reservees and in what form these payments were 
made and where they were made." 

The deeds themselves are relied on in connection with 
the above proposition. They recite the actual amounts paid 
to the Chickasaw reservees for their lands. The deeds have 



never been questioned as to their genuineness or as to the 
consideration paid by Ayres. They are shown to have been 
m the possession of the grantee, Eli Ayres, or his attorney, 
since the date of their execution (Harris's dep. 5 and Ex-
hibit A, Package 11 ; Abst. Ev. post, p. 143). The considera-
tion named m each deed is not a nominal one, but a fair one, 
being the maximum price fixed in Article XI of the Treaty 
of 1834, for the lands at public sale (7 Stat., 454). These 
aeeds were executed and delivered to Ayres in May and 
June, 1839, more than sixty-two years ago. These deeds, 
receipts and certificates are entitled to full and fair weight 
and consideration as ancient deeds and papers as a part of 
the original proofs in this suit. 

The Indian grantor in each deed acknowledges in the 
presence of two witnesses the receipt of $800 per section for 
the land conveyed; in twenty-one of these deeds the Indian 
agent has attached his certificate that the said consideration 
was a fair one for the premises and that it had been paid 

^ L u J e m i S ° n ' S d e p - ; E x h i b i t s I 2 5 '30, and 153 
to 166, Wolf's dep.). -

In the remaining one hundred and thirty-nine deeds (Ex-
hibit B to Jemison's dep.; Exhibits 131 to 152 Wolf's dep.) 
the Indian grantor acknowledges in the presence of two 
witnesses the payment of $800 per section for the land con-
veyed and there is also a receipt attached to each deed 
signed by the grantor, also in the presence of two witnesses 
admitting the receipt of the money and describing the prem-
ises for which it was paid. (See deeds, Exhibits A to 
Jem 1 son s dep. (Exhibits 125 to 130 and 153 to 166, Wolf's 
dep.) ; Ex-Senator Jones testifies to the genuineness of the 
signature of Dollarhide, one of the witnesses to the Indian 
grantors signatures (Dep. 5-6). 

It would seem that the recitations in the deeds, and the 
statements m the certificates and the receipts are sufficient 
to establish the respective amounts paid to the Indian gran-

tors by Ayres, especially in the absence of any attack upon 
the amount of such payments (and no such attack appears 
in the record) and of any proof in the record to the con-
trary. And the fact that the Commissioners authorized by 
the treaty to do so, have certified upon all of these deeds 
that the Indian grantors were capable of managing and 
taking care of their own affairs ought to dispel any infer-
ence that they were defrauded concerning the amounts paid 
for their lands and receipted for by them. 

The recital in the deeds is that the consideration was paid 
in dollars, and in the absence of proofs to the contrary the 
presumption would prevail that the payments were made in 
money, although payments in anything else of value would 
have answered as well as money. There was no requirement 
that the consideration should be paid in money. 

There is nothing in the deeds to show the locality where 
the payments were made. The treaty stipulations did not 
require the sales of the land by the Indian grantors or the 
receipt by them of the consideration therefor to be trans-
acted in any particular place. The object of the Government 
was to get the Chickasaw Indians away from Mississippi, 
and if the grantors had been required to remain there until 
they made sale of the lands located for them, and to live 
there at the time of the sales and payments, the requirement 
would have been adverse to the Government's object. No 
such requirement existed. The Chickasaw Indians for 
whom the lands had been located were at liberty to sell the 
same and receive payment therefor at any place where they 
lived, subject only to a compliance with the terms of the 
treaty governing such sales, so far as they were concerned. 
One of each class of the deeds with the certificates and re-
ceipt is printed on pages 28 to 30 and 35 to 36 of claimant's 
Original Statement and Abstract of Evidence. 

Ex-Senator James K. Jones testifies in his deposition that 
the signature as a witness to the deeds and to the receipts 



attached thereto for the money paid is the signature of Dol-
larhide (Dep. 5-6; Abst. Ev. post, p. 139). 

It may be stated in this connection that some of the deeds 
contain the signature of J. B. Clements as a witness in con-
nection with Dollarhide, the genuineness of which may be 
determined by comparing it with his signature which appears 
to other papers in the case. 

James S. Dollarhide says in his affidavit of January 13, 
1890, that he witnessed the execution of about 149 or 150 
deeds of the Chickasaw reservees to Eli Ayres; that the lands 
mentioned and described in each of the said deeds were paid 
for in every instance as set forth in each deed, and that the 
price so expressed was the ruling price, and considered a 
fair valuation for the said lands; that to most of the said 
deeds was attached a receipt for money paid for the said 
land the execution of which he witnessed. The affidavit is 
printed on pages 37 to 39 of Claimant's Original Statement 
and Abstract of Evidence (Exhibit A to Jones' dep. (red 
ink 31) Package 11; Abst. Ev. post, p. 142). 

(NOTE.—The price paid, $1.25 per acre, was the maxi-
mum price fixed in Art. XI of the treaty of 1834.) 

The former affidavit referred to in the one mentioned 
.above is sworn to on January 17, 1878, and states that he 
witnessed the execution of a number of deeds in 1839, or 
thereabouts, made by Chickasaw reservees to Eli Ayres, 
and that the land mentioned in the deeds was paid for in 
every case as set forth in the face of the deeds, every Indian 
reservee giving his separate receipt for the amount paid 
him, the receipts having been witnessed by the affiant (Ex-
hibit B to Jones' Dep. (red ink 30), Package 11). 

Ex-Senator James K. Jones was called as a witness and 
testifies that he knew Dollarhide well for many years; that 
he held the offices of sheriff, county judge, member of the 
Legislature and practiced law; that he was regarded as a 

perfectly upright man of the best character; one of the very 
best citizens; no man had a higher reputation for integrity 
and uprightness and absolutely straightforward character 
(Dep., pp. 2-3). Senator Jones identifies the signature of 
Dollarhide to the two affidavits above referred to of Ex-
hibits A and B (Dep., 2-5). He says Dollarhide is dead 
(Dep. 5). 

There is also a letter from Dollarhide to "Friend Jones" 
(meaning, no doubt, Senator James K. Jones, who was a 
member of the Senate Committee) of date September 7, 
1888, in which he states that he was employed by Eli Ayres 
and others to accompany Robertus Wilson, who was rep-
resenting several parties purchasing lands from the Chicka-
saw Indians and their descendants, who, previous to the 
treaty with the United States, had come West and married 
among other tribes, mostly among the Caddos and Choc-
taws; that all that could make satisfactory proof to the 
Commissioners were entitled to land in Mississippi under 
the treaty with the United States; that such was affiant's 
information; that Mr. Wilson purchased a great many of 
those claims, taking deeds from the Indians for their lands 
which affiant witnessed; that Wilson made payments at the 
time varying from $100 to $250, and gave an obligation 
for the balance to be paid at a store the parties had on the 
Indian line; that the payments made at the time the deeds 
were made were principally in paper money—he supposes 
in Louisiana, Mississippi, Tennessee and Arkansas money 
as that was the kind mostly in circulation there at the time; 
that Wilson and affiant assisted at the store in paying off 
many of the obligations given for the balance on the lands; 
that the payments were made in goods, money, cattle, horses 
and some negroes; that he is satisfied the obligations were 
all taken up as he remained at the store several years after-
wards and none of the obligations were presented. (See 
(red ink 23) Package 11 ; Abst. Ev. post, p. 141). 



An affidavit of Eli Ayres, dated December 22, 1884, 
shows that he paid the amount specified in each deed and 
took separate receipts from each vendor for the sums paid 
(Exhibit A to dep. of Harris, Package 11 ; Abst. Ev. post, 
P- 1 4 8 ) . 

In another affidavit of Eli Ayres, sworn to on May 16, 
1888, it is stated that he devoted much of his time and 
means, as many others did, to the purchase of lands from 
the Chickasaw Indian reservees, and in 1839 purchased 
land from about 149 reservees, the lands so purchased by 
him having been located to said reservees as shown by the 
books of location in the local land office at Pontotoc, Miss.; 
that he took proper deeds from each of the Chickasaw 
reservees for the lands purchased by him; that he paid the 
actual amount specified in each of the said deeds to the 
grantors therein named, and that he took separate receipts 
from each grantor for the sum paid to him or her (Exhibit 
B to Harris dep. (red ink 27), Package 11) . 

George E. Harris testifies that the signature to the two 
affidavits above referred to as Exhibits A and B is the sig-
nature of Eli Ayres (Dep. 2-4). 

The Committees of Congress considered the question as 
to the consideration paid by Ayres to the Indian grantors 
for their lands. 

Mr. Gifford, in his report of August 12, 1890 (H. R. 
No. 2959, 5ist Cong., 1st Sess., pp. 4, 5), says: 

' T h e remaining considerations to which the commit-
tee addressed their attention were, whether the com-
plainant had paid over to the Indians a proper consid-
eration for the lands in question, and whether he had 
been diligent in the prosecution of his claim. On the 
first of these points Mr. Ayres has made much more 
than a prima facie case, and nothing appears in the rec-
ord or on file in opposition. The deeds themselves 
state consideration, and were duly witnessed and exe-
cuted. They each have attached a receipt for the full 
amount, at $1.25 per acre, duly signed by the grantor 

and attested by two witnesses. About twenty of the 
deeds were certified to by the agent, as he was officially 
required to do, that the consideration was a fair one, 
and that the same had been paid. In addition to these 
evidences of the record the plaintiff filed the evidence 
of himself and one, Dollarhicle, showing that the com-
pensation was a fair and proper one, and that all the 
payments had been duly made. The credibility and re-
liability of both Mr. Ayres and Mr. Dollarhide are 
strongly certified to by Hon. Olin Wellborn, ex-mem-
ber of Congress from Texas; Mr. Jo Abbott, of Texas; 
Hon. J. K. Jones, Senator from Arkansas; Hon. Thos.' 
C. McRae, member of Congress from Arkansas, and 
Hon. C. R. Breckinridge, from the same State." 

(Printed in Claimant's Original Statement and Ab-
stract of Evidence, pp. 32-33; Report and letters in 
Package 14.) 

Mr. Teller, from the Committee on Claims, in his report 
of February 13, 1902, S. No. 491, at p. 2, says: 

"That said Ayres still has in his possession the orig-
inal deeds made and executed by the said Indian re-
servees to him, and that the same were made and exe-
cuted in accordance with the requirements of the treaty, 
and that the payment of the consideration price as al-
leged is fully established by proofs (Report in Pack-
age 14). 

Mr. Dubois, in his report from the Committee on Indian 
Affairs, of January 22, 1904, S. No. 401, at page 3, says: 

"That in 1839, 150 Chickasaw Indian reservees, in 
conformity with the requirements of the treaty made 
with the Chickasaw Indians in 1834, sold 194 sections 
of their reserved lands, situated in the State of Miss-
issippi, to Eli Ayres, in his lifetime, for which they 
executed and delivered to him 150 deeds and were paid 
therefor by Ayres $1.25 per acre, making an aggre-
gate sum of $155,200" (Report in Package 14). 



Mr. Allen, from the Committee of Claims, in his report 
of June 2, 1900, S. No. 1610, p. 1, and Mr. Stewart in 
his report of March 21, 1904, from the Committee on In-
dian Affairs, S. No. 1660, p. 15, set out the same facts as 
those found by Senators Teller and Dubois. Mr. Turpin 
in his report of February 21, 1895, No. 1900, from the 
Committee on Indian Affairs, reports the same facts (Re-
ports in Package 14). 

Mr. Price, Commissioner of Indian Affairs, in his re-
port of April 19, 1882, to the Secretary of the Interior, re-
views the history of the treaties, the reservation and loca-
tion of the lands, the purchase of the lands by Ayres, the 
proceedings in the Department by Ayres asking the ap-
proval of his deeds, and the proceedings in ejectment in 
the courts. He says, at page 10 (typewritten copy, red ink 
29), that "in office report of June 7, 1881, I expressed the 
opinion that the proper way for the petitioners to seek 
relief is by renewed appeal to Congress." Ayres was barred 
therefore from further proceedings for relief in the Depart-
ment (lb., p. 11) . In another place on page 10, Commis-
sioner Price says: "From the various reports, and papers on 
file, there appears to be 110 reasonable doubt that certain 
lands were purchased in good faith by Mr. Ayres, and that 
he paid a valuable consideration therefor" (Package 10; 
Abst. Ev. post). 

Mr. Schurz, Secretary of the Interior, says in his letter 
to Harris & McAllister of March 18, 1878, last page: "It 
appears from the deeds presented that Mr. Ayres paid a 
valuable consideration for the lands therein described," etc. 
(Red ink 20, Package 8; Abst. Ev. post, p. 124). 

"10. The defendants will indicate by written or 
printed references to the record the proof relied upon 
by them to disprove the allegations of the claimants with 
respect to these payments." 

To be Answered by Defendants. 

"11. The claimants will explain in writing why it 
is that numerous conveyances upon which the legal 
representatives of Ayres assert an equitable title shown 
to have been conveyed to Ayres and one Niles are IN \ N ^ 
T R U S T ; and if these conveyances were made in trust, 
who were the beneficiaries of those conveyances? The 
defendants are requested to submit their views in writ-
ing with respect to this phase of the matter which c 
does not appear to have been mentioned at the first 
hearing and which the court has discovered by an in-
spection and a personal examination of each one of the N>t 
alleged conveyances upon which the legal representa- V ^ 
tives of Ayres rely." 

There is nothing in the proofs that discloses any benefi-
ciaries in connection with the conveyances mentioned. The 
recital in the deeds had not escaped the notice of counsel 
for claimant, but as no beneficiaries had appeared in all 
the years that the controversy has existed in regard to 
these lands, we assumed after inquiry that none had ever 
existed and that the matter was not of importance in 

t h e V s 
findings of fact. If there are such beneficiaries they can 
appear in the Probate Court where the administration of ,L ^ 
this claim is pending and where it must be finally settled./v; 

There is such a thing, however, as beneficiaries sleeping 
upon their rights and becoming guilty of laches. The lapse 1 ^ 
of sixty years, and the circumstances and publicity surround- v ; 
ing this case, ought to invoke that rule. We made inquiry I 
and could get no information upon the subject. We should 
have regarded it our duty as well as our pleasure to have ^ 
imparted any information obtained upon the subject to the ^ ^ 
Court for its consideration. The deeds do not show upon v . 
their face that any trust was created which it was the duty 
of the grantees to carry out, nor is there anything in them 

N-v 



from which any such trust can reasonably be implied. The 
words in the deeds show everything there is in the record 
on this point. 

"12. The claimants are requested to state in writing 
what particular evidence sworn to is relied upon to show 
that the legal representatives of Ayres are the only per-
sons entitled to prefer this claim. And in this connection 
the defendants are requested to submit their statements 
in writing with respect to the proof which shall establish 
that one Niles, has an interest, and one Clements, has 
an interest in this controversy." 

The above proposition was undoubtedly investigated by 
the Committees of Congress, for we find in the papers 
transmitted by Congress to this Court an affidavit of Eli 
Ayres, dated May 16, 1888 (red ink 27), Package 1 1 ; 
Abst. Ev. post, which is printed on pages 39-40 of Claim-
ant's Original Statement and Abstract of Evidence. Mr. 
Har ris says, in his depostion (p. 3), that the affidavit is 
in his own handwriting, and that the signature thereto is 
the signature of Eli Ayres. The part of the affidavit which 
refers to the proposition submitted by the Court is as fol-
lows : 

"That none of the 149 reservees has ever demanded 
the lands or the money since the said payments and 
conveyances, and that they are and have been, content 
with their said sales, so far as he knows, since 1839, a 
period of about forty-nine years. This affiant further 
deposes and says, that some of the said deeds run to, 
and in favor of 'Niles and Ayres;' that he does not 
know exactly how many, but he is informed by the 
said George E. Harris, that there are about forty-eight 
of said deeds in favor of Niles and Ayres as grantees. 
The said Niles was one Thomas N. Niles, and Eli 
Ayres this affiant; that the said Niles and Ayres were 
dealers in real estate in the Chickasaw lands in Miss-

issippi; that in taking deeds, some of them were to 
Niles, some to Ayres, and some to Niles and Ayres. 
That upon final settlement between this affiant and the 
said Thomas N. Niles, of their land transactions, the 
said one hundred and forty-nine deeds (149) (now 
in the hands of the said George E. Harris) fell to the 
lot of this affiant, Eli Ayres, the said Niles taking for 
his part or share other lands. 

"That the said 149 deeds are now wholly the prop-
erty of and belonging absolutely to this affiant, Eli 
Ayres in his own right, and that no other person or 
persons have any right, claim, or title, or pretended 
title thereto, nor has any other person ever claimed 
title thereto, and that the said deeds are his only muni-
ments of title to the said lands. That he is informed 
and believes that the said Thomas N. Niles died in 
the year 1852 or thereabouts." 

We think the above sworn statement of Ayres fully an-
swers the proposition of the Court, for if Ayres was the 
owner of the deeds and the equities arising from them, his 
legal representatives are the persons entitled to prefer this 
claim. Congress evidently took this view of it and referred 
the claim to the Court. 

But we had taken a view of this claim which probably 
we failed to make clear in our brief (p. 12) : Sixty-nine 
of the deeds are made to Eli Ayres alone. If any benefi-
ciaries could have appeared under the 36 deeds purport-
ing to have been made "in trust," which is very doubtful 
inasmuch as no trust is specifically established and no benefi-
ciaries named therein, they have never done so. Forty-five 
of the deeds are made to Niles and Ayres, and no person 
has ever claimed any interest through Niles. Ayres and 
Niles were by the recitals in the deeds, joint tenants. Niles 
died in 1852 and Ayres died in 1890. At the death of Niles, 
Ayres and his survivors, assigns, or heirs became the own-
ers of the lands, deeds and equities therein forever. The 
following is the provision in each of said deeds: 



"To have and to hold the above granted and de-
scribed premises, with the appurtenances, unto the said 
parties of the second part as joint tenants and not as 
tenants in common, and the survivors or survivor of 
them and their assigns, and the assigns of such sur-
vivor, and the heirs of such survivor forever." (See 
Exhibits 19 to 166 to Wolf's dep., and Exhibits A and 
B to Jemison's dep., Abst. Ev. post, p. 106). 

The title to the deeds, lands, and equities having been 
concentrated in Eli Ayres in his lifetime by reason of his 
arrangements with Niles in his lifetime, and by reason of 
the survivorship of Ayres as joint tenant in the deeds, lands 
and equities, and by reason of the nullity of the alleged 
trust in not specifically defining a trust if any such existed, 
and naming beneficiaries thereto; and there being no sur-
vivor of Eli Ayres or assignee thereof, the heirs of said 
Eli Ayres, who was the surviving joint tenant, are the hold-
ers of the said claim, and the legal representatives of Eli 
Ayres are the only persons entitled to present this claim. 
(See item 2 of Will, Amended Petition, p. 20.) 

"13. A s the matter was presented to the Court here 
was no contention that under the decisions of the Su-
preme Court of Mississippi in the case of W r a y vs. Doe 
(10 Smed. & Mar., 461) and the case of Hardin vs. 
Ho-yo-do-nubby's Lessee (27 Miss. R., 582) and of the 
Supreme Court of the United States in Best vs. Polk 
(18 Wall., 115) that Eli Ayres ever held a legal title to 
the lands because, as explained by the respective coun-
sel to a member of the court since the presentation of 
the matter (but not explained at the argument in re-
sponse to repeated inquiries from the bench), the said 

Ayres did not according to law have conveyances to 
the lands from the alleged Chickasaw Indian reservees. 
The parties are requested to give the court the benefit 
of their views as to what bearing those decisions have 
upon the contention that Ayres the grantee acquired an 
equitable title to the lands after the issuance of the pat-
ents from the United States to other persons who went 
into the possession thereof if he did not acquire the legal 
title as against those persons. And why suits were never 
instituted at law or in equit}' by virtue of conveyances 
from the alleged reservees after the conveyances were 
obtained. 

"In this connection the parties are requested to state, 
as near as may be, the periods of the alleged payments 
to the said alleged Chickasaw Indian reservees; and 
when and where the negotiations for the transfer of 
said Indians' interests began; and when said purchases, 
if there were purchases, were completed between the 
said Chickasaw Indian reservees and Eli Ayres, the 
alleged grantee; and to submit their views as to what 
equities arose to the funds derived from the sale of the 
lands after the proceeds of said sales had been con-
verted into the Treasury o£ the United States for the 
benefit of the Chickasaw Nation of Indians under the 
contention of that tribe and the United States that 
the locations to the grantors of Ayres were illegal; 
and whether any equities arose in favor of the gran-
tee Ayres in making said payments after the action of 
the Chickasaw tribe in occupancy of the lands in the 
State of Mississippi at the Chickasaw Council of B o g g y 
Depot independent of the claim of the alleged Chicka-
saw Indian reservees and grantors that they acquired a 
place upon the rolls as locators on said lands under 
the Treaty of 1834." 



As to the first branch of the above proposition that "said 
Ayres did not, according to law, have conveyances to the 
lands from the alleged Chickasaw Indians"; it has always 
been contended, and is now, that Eli Ayres acquired all the 
title, legal and equitable, of the Chickasaw Indian reservees 
to the lands reserved and located for them under the treaty 
and to which they thereby acquired title and which was sold 
by them by deeds of conveyance to said Ayres. 

What was that title? No embarrassments were ever 
thrown in the way of the United States as to the perfection 
of the deeds to Ayres under the provisions of the treaty by 
the said Indian grantors. They sold to Ayres by deeds of 
conveyance and received the consideration, and it does not 
appear that a single grantor ever questioned his sale or the 
validity of his deed to Ayres. The commissioners appointed 
by the treaty discharged their duty by attaching to the deeds 
the proper certificates of capacity. The lands had been re-
served and located to these Chickasaw Indians. When this 
was done they became the lands and property of the individ-
ual Indian owners and were segregated from any communal 
interests the tribe or nation may have previously had in or 
over them. The lands, by virtue of their reservation and 
location, were also segregated from the Chickasaw Reserva-
tion, or public domain, and withdrawn from public sale 
by the United States, and ceased to be a part of said Reser-
vation subject to sale by the United States. The fee simple 
title to the location was in the reservees and the United 
States had no control over the title or the land provided the 
Indian desired to continue to own it himself. It was only 
when the Indian owner wanted to sell that the agents' cer-
tificate of believed accuracy, and the approval of the deed by 
the President became a part of the transaction to perfect the 
title. This was a supervision subsequent to the sale and 
deed, to be exercised by the President in a fair and reasonable 
manner according to the power conferred upon him by the 

provisions of the treaty in the interest of all who might be 
or who should become, interested in or under the said treaty 
and its subject-matter. It was not his duty, nor, within the 
scope of his power, to require, by regulation, (Package 15) 
that the reservees should select, or be allotted, land not of 
the best, but of inferior quality, as locations under the 
treaty; it was not in his power to say that the title to the 
locations did not pass to the Indian reservee until the loca-
tion was approved by him. He assumed these powers and 
they have been adhered to by the Government in all these 
proceedings. It was not a part of his duty, or of that of his 
Secretary of WTar, to dispose of these important matters 
wholly or in part upon the consideration of extraneous 
questions, as the Secretary of War did in approving the 
report of the Boggy Depot Council, in which it is said: 

"Without now saying that this report under the pro-
visions of the treaty is conclusive, although I am very 
much inclined to that opinion, yet it commands the 
highest confidence. The interest of the State of Mis-
sissippi requires that this question which has been so 
long depending should be settled, and the large tracts 
of land necessary to meet these claims should be relieved 
from this contingent incumbrance or that it should be 
made final. As there is no probability that a more full 
and satisfactory investigation can be had under all the 
circumstances the report of the committee aforesaid, 
concurred in by the Indian Agent, is approved, the 
claims recommended by them are admitted, and those 
disallowed by them are rejected." (Package 9; Abst. 
Ev. post, p. 113). 

The report was received March 1, and approved March 
3, 1843. This decision rejecting the locations of the re-
servees has been applied to applications of Ayres for the 
approval of his deeds from the Indian grantors and to 
applications for the reversal of said decision, and has been 



invoked and adhered to as precluding the consideration of 
Ayres' applications in the Department ever since 1843 
(Schurz's Report, Package 9; Abst. Ev. post, p. 124; 
Brown's Report of 1850 (in Department but not transmit-
ted) ; Price's Report (red ink 29), p. 8, Package 10; Abst. 
Ev. post, p. 127). 

A more complete title under the grant in the treaty 
could not have been vested in the Indian reservees, 
who sold to Ayres, or by the acts of the proper 
officers of their own tribe or nation according to 
the treaty, and by the acts of the proper officers 
of the United States in reserving and locating said land 
by the terms of the treaty, than was accompiished here. 
This was the condition of things when Ayres bought the 
land from the Indian reservees and Commissioner Price says 
in his report of April 19, 1882, (red ink 29, pp. 10, 11, 
Package 10; Abst. Ev. post, p. 130), "Ayres, who was a 
purchaser in good faith, would seem to be justified in regard-
ing the approval of the deeds by the President as a matter of 
course." Ayres had the full title to the lands, so far as the In-
dian owners and grantors could by their acts and deeds and 
the acts of the Chickasaw Commissioners, convey it to him. 
One of each of the two classes of deeds held by Ayres was 
submitted for approval in November, 1875. The twenty-
one deeds bearing the certificate of believed accuracy of 
Indian Agent Upshaw were entitled to the approval of the 
President, according to Mr. Smith, Commissioner of Indian 
Affairs, who so found and recommended in his opinion of 
April 26, 1876, to the Secretary of the Interior, as to the 
deed of Mo-nah-tubby. (Red ink 18, pp. 9-10, Package 8; 
Abst. Ev. post, p. 123). As to the deed of Pah-ka-ma-bay, 
which lacked the Indian Agent's certificate of accuracy Com-
missioner Smith said in the same opinion (p. 10) that he was 
not prepared to recommend the approval by the President 
of the deed unless, in the opinion of the Secretary, the 
absence of the Indian Agent's signature was not material. 

This opinion reached Secretary Schurz, who, on March 18, 
1878, declined to re-open and review the application for the 
approval of the deeds submitted on account of the decision 
of his predecessor, Secretary Spencer, made in 1843 (Sec'y. 
Schurz's letter to Harris and McAllister (red ink 20, 21, 
41, 43, Package 10; Abst. Ev. post, p. 124). Two deeds had 
been submitted for approval in 1849 t o Orlando Brown, 
Commissioner of Indian Affairs, and met with rejection on 
June 29, 1850, on the ground that he was precluded by the 
Departmental decision from entertaining jurisdiction of the 
matter. Neither the report of Commissioner Brown, nor a 
copy thereof, has been transmitted by the Interior Depart-
ment, but a printed copy thereof may be found on pages 13-
14 of the Abstract of "Eli Ayres' Petition to Quiet Land 
Titles," referred by Congress with other papers in the case 
(See red ink A, Package 10). 

The above particulars are referred to for the purpose of 
showing that Ayres did, "according to law, have convey-
ances to the lands from the alleged Chickasaw Indian re-
servees," but the conveyances were rendered and kept incom-
plete by reason of the unauthorized acts of the United States 
in not permitting the deeds to be completed by approval. 
We stated our position on this point in our printed brief 
at pages 10 and 11 as follows: 

"As heretofore shown, the Courts have decided that 
the title to the said sections of land became absolutely 
vested in the Indian reservees by virtue of the reserva-
tion and location thereof as provided for in the grant in 
the treaty. Three cases were contested in the Courts 
by Eli Ayres in the only way remedies were available 
to him. He was not in a position in consequence of 
the acts of the Government and the restrictions thrown 
around him and his deeds and title, to bring actions 
in ejectment to maintain and establish his rights and 
possession to the lands described in his deeds. He 
was compelled to accomplish indirectly what he could 



not do directly, namely, establish his rights and title 
by the prosecution of the suits in the manner he did. 
The Courts sustained the title of the Indian reservees 
to the lands and thereby, in effect, established the title 
of Ayres under his deeds. The title had vested in the 
Indians and through them in Ayres before any of the 
unauthorized acts and restrictions had taken place on 
the part of the Government. The Indians had done 
all they could to invest Ayres with the title and had 
received their pay for the land. The deeds were left in 
Ayres' hands in their incomplete condition by reason 
of the unauthorized acts and restrictions of the Govern-
ment alone, and Ayres was helpless against the Govern-
ment in this respect. We contend therefore that the 
title to the lands passed from the Indians to Ayres. 

Wray vs. Doe, 10 Smed, and Marsh. (Miss.), 461. 
Hardin vs. Ho-yo-po-nubby, 27 Miss. Rep., 582. 
Best vs. Polk, 18 Wall., 115. 
Original Stat, and Abst. Ev., pp. 42-46. 

It appears that the President undertook to control all of 
the transactions and proceedings under the treaty from the 
start, even attempting to declare when the title to the reser-
vations and location should vest in the Indian reservees, and 
by making such title by location subject to his approval, a 
matter over which he had no power or control (Regulations 
of December, 1834, Art. 14, Package 15). He adhered to 
and enforced his erroneous position, as against the opinion 
of Department officials and the State court and sought, 
through the Solictor of the Treasury to maintain such erron-
eous position in the courts of the United States. That the 
reservation and location of the land fixed the title in the res-
ervees was held by all the courts to be true, yet he adhered to 
the error in the opinion of Secretary Spencer of 1843 in 
which it was undertaken to approve or reject reserva-
tions and locations. The basic error therefore, which 
was promulgated in article 14 of the regulations of 1834, 

and confirmed in 1843 by Spencer attempting to approve 
or reject reservations and locations, deprived Ayres 
of the consideration of his rights in the Department. Mr. 
Crawford, Commissioner of Indian Affairs, in his letter of 
April 12, 1841, to the Secretary of War, after intimating 
that said article had been the cause of the presentation of 
claims to him for consideration, takes issue with the Presi-
dent and says: 

"I do not perceive that in any portion or part of 
either treaty authority has been reserved to the Presi-
dent to control the location of reservations" (Red ink 
22, p. 7, Package 7; Abst. Ev. post, p. 115). 

The Commissioner has been and is sustained in his view of 
the construction of the treaty by the courts (10 Smed. & 
Mar. 452,462; 21 Ct. of Clms. 105 and cases cited.) 
This article caused confusion in the execution of the treaty 
and relative to the titles under it, and was passed upon in 
1848 in Wray vs. Doe, 10 Smed. & Mar., supra, to the 
effect that the instructions from the War Department, as 
to the construction of the treaty had no binding force and 
that the Department could impose no new conditions upon 
the Indians, without their consent. It appears from the re-
port of Commissioner Brown of 1850 (which is not trans-
mitted) that President Polk not only antagonized the loca-
tions to the Chickasaw Indians and their deeds to purchasers 
in the Department, but that he directed the Solicitor of the 
Treasury to adopt the necessary measure to defend the 
course pursued in the premises by the Government, and to 
bring the matter before the Supreme Court of the United 
States, if such a course was requisite, notwithstanding the 
action of the judiciary of Mississippi. The President de-
clined, therefore, to be governed by the decisions of the high-
est Court of the State of Mississippi. Whether this direc-
tion had anything to do with the bringing of the action in 



ejectment by Polk against Best is not disclosed in the Su-
preme Court decision (18 Wall., 112). Best set up as a 
defense that, prior to the issuing of the patent to James 

\ Brown, under whom Polk claimed, the section of land had 
been located to an Indian, named Bah-o-nah-tubby, of the 
Chickasaw Nation, under the terms of the Treaty of 1834, 

i and that he held possession under said Indian. In what man-
ner Best held possession under the Indian title is not disclos-
ed by the case, but inasmuch as the treaty provides for con-
veyances by lease, Best was probably a lessee of the Indian 
and so held the possession. The court below rejected the cer-
tificate of A. J. Edmondson, the Register, offered to prove 
the location of the land to the Indian, and gave judgment for 
Polk. Best appealed to the Supreme Court of the United 
States, where it was held that the certificate was admissi-
ble as evidence and the judgment was reversed. Bah-o-nah-
tubby is one of the grantors to Ayres. (See deed, Exhibit 
130 to Wolf's dep.; Amended Petition, p. 8, Roll No. 776.) 
The location of the land in this instance had not been ap-
proved by the Department or the President, which is a hold-
ing that the right of possession passed to the Indians with-
out the approval of the President and sustaining the con-
tention that article 14 of the Regulations of 1834 is null in 
this respect (Package 15). The President refused to be 
governed by this decision. The Supreme Court in its opin-
ion approved the decisions of the High Court of Errors and 

\ Appeals of Mississippi in Wray vs. Doe, 10 Smed. & Mar. 
J 3 452 and Hardin vs. Ho-yo-ho-Nubby's Lessee, 27 Miss. 

567, and Niles vs. Anderson, 5 How. (Miss.) 365 (pp. 
118-119). We have referred to, and made extracts from, 
the Mississippi cases, and the case in the Supreme Court of 
the United States, supra, and on pages 42 to 46 of our origi-
nal printed Statement and Abstract of Evidence; also in our 
printed brief, page 5. 

Ayres being unable to sue in ejectment in his own name by 
reason of the incomplete character of his deeds caused by 
the course pursued by the United States, as well as for other 
reasons stated elsewhere, procured a power of attorney from 
one of the vendors and brought suit in the State court to 
test the Indian title, and the Indian title was affirmed in 
the highest court of the State in these cases (Price's Report 
(red ink) p. 10, Pack. 10), one in 1848 and one in 1854 
(27 Miss. 582). (10 Smed. & Mar. 452,462.) The title 
of the Indian reservees had been sustained, however, in 1841 
in the same court in Niles et al. vs. Anderson et at. 5 How. 
(Miss.) 365, 383. The Supreme Court in Best vs. Polk, 
decided in 1873, C1^ Wall. 117) says: 

"In all these cases the Indian reservee was held to 
have preference over the subsequent patentee, on the 
ground that the United States had parted with the 
title by the treaty. These decisions, furnishing a rule 
of property on the subject in Mississippi, were not 
brought to this court for review, as they could have 
been, but have been acquiesced in for a quarter of a 
century. To disturb them now would unsettle titles 
bona fide acquired." 

If the United States lost title to the lands located under 
the treaty, as all the courts have held upon the law and the 
facts presented, how could the Department or the President 
control those titles subsequently by an order approving or 
rejecting the locations and the title? How could the Gov-
ernment subsequent to such locations and the passage of the 
title to Indian reservees, sell the land at public sale and issue 
patents for it, or give it to other Indians as locations under 
a treaty by the very terms of which the United States had 
conveyed away its title, and had not become reinvested with 
it? This is exactly what the President or the Department 
did and persisted in maintaining, notwithstanding Commis-



sioner Crawford as early as April, 1841, stated that the 
President had no authority under the treaty to control the 
location of reservations, and, according to Commissioner 
Brown's report, "notwithstanding the action of the judiciary 

- of Mississippi," and notwithstanding the intervening rights, 
x \ title, and equities of innocent purchasers of the Indian titles. 

' v As to the equitable title of Ayres, the case, as presented 
\ a b o v e > s h o w s that the first steps toward a perfect convey-

ance to Ayres from his Indian grantors, were performed, 
a n d t h a t t h e subsequent steps were prevented by the Depart-
ment or the President, to the prejudice of Ayres, (Niles, et 

\ al, vs. Anderson, et al, 5 How. (Miss.) 385) by the miscon-
struction of the Treaty of 1834, as to the authority conferred 
under it in relation to the power to control, by approval or 
rejection, the location of reservations under the treaty, which 
led to the promulgation of the 14th article of the regulations 
of 1834, and subsequently to the decision of Secretary Spen-

* cer of 1843, which relates solely to what Secretary Bell 
" designates in his order as "unconfirmed locations," and had 

no reference to the approval of Ayres' deeds, a matter which 
was not then before the Secretary for consideration and 

. decision, but which decision, as heretofore stated, has been 
^ the foundation of the refusal of the Department to consider 

the applications of Ayres for the approval of his deeds since 
••s...,. 1843. No real reason was ever given by the President or 

the Department for not approving Ayres' deeds. 
C The refusal to recommend the approval or to approve the 

deeds was not based upon the ground that the deeds were 
not properly executed and in proper form, or that the con-
sideration was not a fair one. The certificates on the deeds 
as far as the President permitted them to be made, are evi-
dence of the fairness, which it was their object to obtain. 
(Niles vs. Anderson, ib., 379). The Commissioners of In-
dian Affairs have never denied the merits and equities of 
Ayres' claims, but when their reports and recommendations 

reached the Secretary the erroneous decision of Spencer, of 
1843, was used as a barrier against the consideration of the 
approval of the deeds. That the Indian reservees had the 
title in fee has been held by all the courts that have passed 
upon the question (Niles et al, vs. Anderson, et al, 5 How. 
(Miss.) 365; Wray vs. Doe, 10 Smed. & Mar., 461; Hardin 
vs. Ho-yo-po-nubby's Lessee, 27 Miss. 582; Best vs. Polk, 
18 Wall., 115). The cases of Wray vs. Doe and Hardin 
vs. Ho-yo-po-nubby's Lessee being actions in ejectment, 
decide upon the legal title of the reservees, but do not have 
any special bearing upon the equitable title of Ayres, except 
in so far as they settle the legal title under which his equita-
ble title rests inasmuch as questions in equity did not arise 
in these actions at law. In Best vs. Polk, the land had been 
located to Bah-o-nah-tubby under the Treaty of 1834, and 
was at a subsequent date patented by the Government to one 
Brown, under whom Polk claimed. The question was as 
to who held the title and right of possession to the land, 
Bah-o-nah-tubby and his Lessee by virtue of the location and 
grant by the treaty, or Polk by virtue of the patent issued 
to Brown subsequent to the reservation and location, and 
the decision was in favor of the Indian title and the posses-
sion of the Lessee. No questions of equity arose or were 
considered in this case. The decision settles the legal title 
under which Ayres' equities arise, in the Indian grantor. 
But, at the January Term, 1841, the case of Niles, et al, vs. 
Anderson, et al., supra, was decided in the High Court of 
Errors and Appeals of Mississippi, in which were considered 
and decided the equities arising under an imperfect deed, 
like those of Ayres, from an Indian grantor. This case is 
ably argued by council on both sides. The statement and 
opinion of Mr. Chief Justice Sharkey are able, and conclu-
sive of the question as to the equitable title of Ayres under 
the deeds from his Indian grantors, and of many other ques-
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tions in the case. The syllabus, which is sustained by the 
opinion, (p. 365), says: 

"The treaty requires that when the Indian sells his 
reservation, certain officers shall certify to his compe-
tency to manage his affairs, and also to the adequacy 
of the price, and that the President shall approve; but 
it seems these are not conditions precedent, and that a 
conveyance by the Indian without these formalities, will 
pass an equitable title." 

At page 379 it is said: 

"Had the Indian then any right, and could that right 
be sold before the completion of the location? No 
doubt she had some right, and the enrollment and loca-
tion required by the treaty, merely serve to fix it to 
specific " boundaries. Ruthenford vs. Green's Heirs, 
2 Wheaton, 196; Art. 6, Chick. Treaty. Second prop-
osition likewise clear. A mere possibility, coupled 
with an interest in real estate, may be made the subject 
of a contract whch a court of equity will enforce. Hob-

vs. Trevor, 2 P. Wms. 191. Wright vs. Wright, 
1 Ves. Jr. 408. It may also be devised. 2 Edin, 342. 2 
Dess. 430. The Indian reservation right was, there-
fore, before location, the proper object of bargain and 
sale, to the extent of creating an equity in favor of the 
vendee; and that a subsequent location and deed, made 
in accordance with such contract, and carried through 
the forms prescribed by the treaty, would pass the title 
to the vendee." 

The lands purchased by Ayres in May and June 1839 had 
V been located by sections or fractions thereof to the Indian 
* grantors who had been duly enrolled, commencing on July 

' > 1 2 , 1838, and ending not later than June 17, 1839 (Book 
.j^o. 13, pp. 83-85, 97, 130-135). The title was out of the 
United States and completely vested in the reservees by 
specifying the boundaries to the land. Nobody could then 

give a legal title to the land but the Indian reservees them-
selves. The title must then pass by the Indian deed, and 
not from the United States through the approval of the 
deeds by its agents or the President. The language of the 
treaty presupposes the existence of the deed from the Indian 
before the certificates of the agent or the approval of the 
President are given, and the acts of certifying and approving 
are subsequent to the deed (Niles vs. Anderson, supra). 
The title to these lands had so absolutely passed away from 
the United States that it could only have been again ac-
quired by a deed from the Indian reservees and owners and 
proper certification and approval under the terms of the 
treaty. The Government then did not own the land not-
withstanding it had defeated and prevented Ayres from 
acquiring the legal title to it by its wrongful course in 
refusing to certify and approve his deeds. How could the 
United States then long after the Indian reservees had ac-
quired the title to the lands by the grant in the treaty, and 
by the reservation and the location of the lands to them 
by roll numbers and names, and long after the said Indians 
had conveyed their title to the lands to Eli Ayres by deeds 
perfect in so far as they could make them, but imperfect 
on account of the wrongful acts of the Department or 
the President, affect the rights of Ayres as to his equitable 
title under his deeds, by selling the lands it did not own and 
issuing patents for them that were void? And how could 
the going into possession (such possession not being ad-
mitted) of lands by another person under a void and inop-
erative patent, affect the rights and equities of Ayres pre-
viously acquired under his deeds? 

The courts have answered the first proposition in more 
than one case. In Wray vs. Doe, supra, the Court says: 

"In this case the location was made in June, 1838. 
The treaty gave the title, the location fixed the spot, 



and gave identity to it. The right thus became com-
plete at that clay. * * * The subsequent patent 
issued to him for the same land was void, and might be 
so regarded even at law. When the reservation was 
selected, the land was reserved from sale, and a patent 
for it was wholly void. (See 7 S. & M., 366; 2 How. 
S. C. R., 317, 344.)" 

In Best vs. Polk, 118 U. S., p. 117, the court says: 

"It has been repeatedly held by this court that a 
patent is void which attempts to convey lands that 
have been previously granted, reserved from sale, or 
appropriated. Wray vs. Doe, 10 Smedes & Marshall, 
461; Newman vs. Doe, 4 Howard (Mississippi) 555; 
Niles et al. vs. Anderson et al., 5 id. 365; Coleman 
vs. Doe, 4 Smedes & Marshall, 46. It would be a 
dangerous doctrine (says the court in Nezv Orleans vs. 
United States, 10 Peters, 731) to consider the issuing 
of a grant as conclusive evidence of right in the power 
which issued it. On its face it is conclusive, and can 
not be controverted; but if the thing granted was not 
in the grantor no right passes to the grantee. A grant 
has been frequently issued by the United States for 
the land which had been previously granted, and the 
second grant has been held to be inoperative." 

Ayres' Indian grantors acquired their title under the 
grant in the Treaty of 1834 and by reservation and location 
in 1838 and 1S39, and conveyed to Ayres in May and June, 
1839, all of which was prior to the issuing of patents for the 
lands by the United States to other persons. Ayres' equit-
able title accrued, therefore, before the issuing of such pat-
ents to other persons by the United States, and before the 
holders of such void and inoperative patents went into pos-
session of the lands, if they ever went into such possession, 
and there is nothing in the record in the way of proof that 
shows they did so in a way that Ayres could have sued them 
in ejectment. 

The possession of the alleged patentees under their void 
and inoperative patents, amounted to nothing as against 
Ayres' equitable title. The patentees had no title whatever 
to justify possession or against which Ayres could acquire 
a legal title. Any possession on their part, although they 
may have been justified in not so regarding it, was an intru-
sion against the rights of those holding prior legal or 
equitable titles in the lands. It seems, therefore, that Ayres' 
equitable title derived from the legal title of his Indian 
grantors would stand as against 110 title of the patentees, 
and against any possession of said patentees under their 
void and inoperative patents, which imparted to them no 
title or actual right of possession. 

Why were suits not instituted at law or in equity by vir-
tue of the conveyances from the reservees? Ayres' pri-
mary object or duty was to have his deeds perfected by 
the approval of the President. This was the way pre-
scribed in the treaty for him to obtain a perfect deed and 
legal title to the lands, and he was justified in pursuing 
that course. He certainly did not lose his equitable rights 
under the deeds by doing so. He made every effort to 
meet the obstacles wrongly and persistently put in his way 
by the Department or the President. Mr. Price says in his 
report (red ink 29, Package 10) at page 9: "Efforts have 
been made in behalf of Mr. Ayres at various times, both 
before the Department to secure the approval of the deeds, 
and in the Courts to secure the land." Again at page 10: 
"Mr. Ayres, being unable to sue in ejectment, his deeds 
being void until approved by the President, procured a 
power of attorney from one of the vendors and brought 
suit to test the Indian title. This title was affirmed in 
two cases (See Wray vs. Doe, 10 S. & M., 461, and Hardin 
vs. Doe, 27 Miss., 567). In 1873, a case involving the 
Indian title (Best vs. Polk) was decided in the Supreme 



Court of the United States, in which the title derived from 
the Indian Reservee was sustained (18 Wall., 112)." 

It will be noticed from the record that the attack made 
by the Government was against the Indian title under the 
reservations and locations, and not especially against Ayres' 
deeds. Ayres, therefore, for the purpose of removing the 
obstacle to the approval of his deeds in this respect, brought 
about the suit of Wray vs. Doe and established in that case, 
in 1848, the validity of the title of the Indian reservee, Pah-
ka-mo-by, who is one of the grantors of Ayres under roll 
number 1271 (Amended Petition, p. 9). Having estab-
lished the Indian title, Ayres followed the matter up by 
presenting deeds to the Department for approval and it 
was in Commissioner Brown's report of June 29, 1850, 
concerning these deeds that it is stated that President Polk 
intended to defend the course pursued by the Government 
in the premises, "notwithstanding the action of the judi-
ciary of Mississippi." Of course Brown, as heretofore 
stated, declined to recommend the approval of the deeds 
upon the ground that he was precluded by the decision of 
Secretary Spencer of 1843 f r o m entertaining jurisdiction, 
notwithstanding the courts of Mississippi had completely 
destroyed the contention of the Government and the course 
pursued by it concerning these Indian titles upon which 
Ayres reasonably depended for the approval of his deeds. 
In 1854, the same court decided the case of Hardin vs. 
Ho-ya-pah-nubby's Lessee, and again sustained the Indian 
title, and also sustained the right of possession of the lessee 
of said Indian under said Indian title as against the subse-
quent patentee, Hardin. The Indian in this case was also 
a grantor of Ayres under roll number 1309, Mo-nah-tubby. 
(See amended Petition, 10.) Although Ayres' name does 
not appear in these cases it is admitted in the record that 
he was the active party to the suits for the purpose of set-
tling judicially the Indian title, and the rights of a lessee 

under such Indian title. The power to lease was one of 
the conveyances provided for in the fourth article of the 
treaty. He accomplished this, but the Government still re-
fused to follow the law, or recede from its erroneous posi-
tion, in regard to the Indian title or the approval of Ayres' 
deeds. The money paid by Wray for the void patent was, 
however, lefunded to his administrator in 1857, for the 
reason, as recited in the act of Congress, that "'the title to 
which tract of land has been adjudged by the competent 
tribunals not to have been in the United States at the time 
of said sale" (11 Stat. 514). The money paid by Hardin 
for his void patent was also refunded to him for the same 
reason (Land Book 3, p. 300, 1859; Act approved June 
10, 1872). Congress, therefore, promptly recognized the 
force of the decisions of the Mississippi courts. 

In Best vs. Polk (18 Wall., 112), decided in 1873, the 
title of one of Ayres' grantors was in question and the 
Indian title was sustained. It is reasonable to conclude 
that Ayres was interested as a party to the defense of the 
Indian title in this case in the same manner that he had been 
in the other cases. Mr. Gifford said in his report, H. R. 
2959, 51st. Cong. 1st Sess. (printed on pages 32 to 34, 
Original Stat, and Abs. Ev.) as to these decisions: 

"As to the cases themselves, of course the decisions 
are res adjudicata. As to the other cases under con-
sideration, these decisions are stare decisis. They form 
a 'rule of right/ made by the highest courts, after due 
deliberation, which it would be a great hardship to 
disregard." 

Following this decision Ayres, by counsel, again pre-
sented to the Department two deeds for approval, and Com-
missioner Smith recommended the approval of one, and 
stated that he could not recommend the approval of the 
other because it lacked the signature of the Indian agent 



(Smith's report, pp. 9-10, red ink 18, Package 8, Abst. Ev. 
post, p. 123). Secretary Schurz, on account of the decision 
of Spencer of 1843, declined to reopen the claims for consid-
eration, thereby overruling the recommendation of Com-
missioner Smith (Red ink 20, Package 8). 

From the foregoing it will be observed that all of the 
efforts of Ayres, both before and after the decisions of the 
Courts, to get the Department to reconsider the erroneous 
decision of Spencer of 1843, a n d to have his deeds sub-
mitted to the President for approval, were futile. In the 
meantime the Government, notwithstanding the proceedings 
in the Department, and the decision of the court, was en-
gaged in selling, at public and private sale, or in locating 
to other Indians, the identical lands which had been con-
veyed to Ayres by the Indian reservees and owners. The 
lands were disposed of in this way in the years, 1844, 1845. 
1846, 1847, 1848, 1849, and 1851. (See tabulated 

statement (red ink 45) Package 9; Abst. Ev. post, p. 134; 
Whitfield's tabulated statement (red ink 1) Package 9; 
Abst. Ev. post, p. 138.) 

It appears that Ayres did therefore contest his rights in 
suits in the courts in the way that seemed open to him, and 
no doubt upon the advice of counsel, for able counsel ap-
peared. in the cases. 

Where could Ayres himself have instituted suits? It is 
admitted in the record that he had no remedy at law in 
ejectment because the Department had refused to submit 
the deeds to the President for his approval. By the act 
of the Department in Spencer's decision of 1843, ^ w a s 

claimed that the title to the lands conveyed to Ayres was 
in the United States and never passed to the Indian grantors 
under the treaty. The Government claimed the title until 
it disposed of the land in the years 1845 t o 1851, inclusive. 
During the period therefore, from the dates of Ayres deeds 
to the dates of the sales or relocation of the tracts of land 

respectively, Ayres could not institute suits in law or equity 
against the United States-; there was no tribunal in which 
to institute such suits as a claim. The Government 
sold the land, not located to other Indians, in sections, 
half sections, quarter sections, and in some instances 
in smaller quantities, and issued patents therefor. 
Ayres had purchased 194 sections of land; if he 
had been in a position to bring suits it would have 
required hundreds of suits against the patentees. If 
actions in ejectment are meant, we have already shown, and 
repeat, that the President and the Department assumed 
an unwarranted position as to the passage of the title of the 
lands to the Indian reservees and grantors of Ayres, and 
held that position for the benefit of the United States and 
its patentees, by refusing to consider and approve the deeds, 
thereby crippling Ayres in his title and effectually placing 
him in a position that he could not, if he had had the right at 
law to do so, have maintained actions on the strength of 
the title of his imperfect deeds against the patentees, when 
in possession under their void patents. Think, also, of hav-
ing to look up and ascertain the possession of all of these 
patentees, or of those holding under them, in order to in-
titute actions in ejectment. But aside from the above facts 
and considerations we think we are justified in stating that 
Ayres could not have prevailed in actions instituted by him-
self in ejectment upon his equitable title as against the 
posession of the patentees, although their patents were void. 
A.yres could not attack the validity of the patents in such 
an action. (Bagnall vs. Broderick, 13 Peters, 436; Hooper 
vs. Schemer, 23, How. 285; Field vs. Seabury, 19 How., 
323). It would have been otherwise, however, if Ayres 
had been in possession under his equitable titled and the 
patentees should have sued Ayres in ejectment upon the 
patents. Then Ayres could have raised the issue as a de-
fense that the patents were void (Simmons vs. Wagner, 101 



U. S., 260; Sherman vs. Buick, 93 U. S., 209, 216; Wirth 
vs. Branson, 98 U. S., 118; Best vs. Polk, 18 Wall., 112). 
Ayres could not have succeeded in compelling the approval 

/ of his deeds by application for writ of mandamus, for the 
reason that the Executive Department and the President had 
discretion in the matter. Nor could Ayres have gotten re-
lief by suits in equity. A bill in equity lies to set aside pat-
ents obtained by fraud, imposition or mistake. But the 
question so raised is exclusively between the United States 
and the patentees, and it seems a bill may be presented in the 
name of the United States. Hughes vs. United States, 4 
Wall., 232. The United States was against Ayres, and 
against the decisions of the courts, and sold and patented 
the lands in the face of the law and of the decision of Wray 
vs. Doe. Ayres could not expect any assistance from the 
Government, therefore, in an attempt to set aside the void 
patents. Ayres stood alone and would have had the power 
of the Government and of the hundreds of patentees against 
him in suits in equity. But upon what ground could 
Ayres have based his bill in equity to set aside the void 
patents as against the patentees as defendants? He evi-
dently could not have succeeded upon allegations of fraud, 
imposition, or mistake, for there is nothing, in the record 
or the decisions t*iat shows that the patentees themselves 
were guilty of such charges in procuring the patents. The 
patents were simply void by the act of the Government. The 
United States could have raised the question upon an infor-
mation in the nature of a bill in equity. Ayres could not have 
enjoined the sale and issuing of the patents to the lands be-
cause the Executive Department was clothed with the exer-
cise of discretion in these matters. 

We submit, therefore, that there was every reason why 
suits were never instituted at law or in equity by Ayres 
by virtue of the conveyances held by him from his Indian 
grantors. 

We have already stated in behalf of the claimants, in 
paragraph nine, as nearly as we can from the record, the 
periods of the payments to the Chickasaw Indian reservees, 
the facts as to when and where the negotiations for the trans-
fer of said Indian's interests began, and when the purchases 
were completed by Eli Ayres, and we respectfully ask the 
Honorable Court to examine and consider the facts there set 
out as our answer here. 

We take issue at the outset with the proposition submitted 
that the Chickasaw tribe of Indians ever contended that the 
locations of the grantors of Ayres were illegal. It has al-
ways been a serious question as to whether the locations of 
the Indian grantors of Ayres should have been included or 
were intended to be included in the lists which underwent 
the so-called investigation at Boggy Depot. And they 
should not have been investigated without a provision, even 
in such an unwarranted proceeding, for the protection of 
the rights and equities of Ayres. Commissioner Crawford 
in recommending the investigation, inserted a saving clause 
as to sales like those of the Indians to Ayres, by saying: 
"Unless where a sale has been made by the Indians, when 
the Government will determine upon it as to the right and 
equity may appear to belong." (Report, p. 19 (red ink 22), 
Package 7; Abst. Ev. post, p. 108.) Mr. Crawford took the 
view that inasmuch as the lands were to be sold for the 
Nation, and as the Government had but little interest (in 
fact it had no interest) in the question, it made no differ-
ence whether the lands went to the individuals or the Nation. 
Upon this subject Commissioner Price says: 

. A s . Major Ayres' purchase was made before this 
investigation was had he would seem to be an inno-
cent purchaser, whose rights it was intended should 
be protected." (Report 10, p. 11 (red ink 29), Pack-
age 10; Abst. Ev. post, p. 130.) 



The Government of course did not concern itself about the 
recommendation as to rights and equities of purchasers like 
Ayres. 

But was it the intention that the locations of the Indian 
grantors to Ayres should be included in the investigation 
at all? On October 17, 1840, (Package 7) Acting Super-
intendent Armstrong in a letter from the Choctaw Agency 
to Commissioner Crawford, stated that uneasiness had been 
expressed by Captain Alberson and several Chickasaw 
chiefs as to the number of applicants for land within the last 
year or two; that those not entitled to land must be Choc-
taws; that they wished to see the names of the new appli-
cants before title passed. Major Armstrong, although he 
had nothing whatever to do officially with the execution of 
the treaty, or with the matters referred to, asked for a list 
of the applicants to be sent to him (Part of red ink 22, 
Package 7, p. 20; Abst. Ev. post, p. 107). The lists were 
sent to Armstrong on the recommendation of Crawford of 
April 12, 1841 (Report of Crawford, red ink 22, pp. 18-19, 
Package 7; Abst. Ev. post, p. 108). What was intended by 
new applicants of the last year or two? The applications 
of the grantors of Ayres for locations were made upon 
the certificates of the same Alberson, and the other Chick-
asaw chiefs, about April and May, 1838 (Package 1). There 

were also certificates of the Choctaw chiefs and judges of 
about the same date proving the applicants to have 
been Chickasaws (Package 2). The locations were 
made to Ayres ' Indian grantors as stated below. For 
brevity reference is made only to the roll numbers, which are 
identical in the large book No. 13 and in the amended 
petition. 

Sheets 1, 2 and 3, under the 5th article referred to in 
Agent Reynold's letter of October 22, 1838 (Package 3; 
Abst. Ev. pest, p. 102), embrace roll numbers as to heads of 
families, 1256, 1257, 1258, 1260, 1264, 1266, 1269. 
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698, 699, 7°°> 702, 704, 7°5> 706, 7 1 0 ' 7J I> 7 1 2 , 7J3' 
714, 715, 716, 717, 7i9> 720, 721, 725. 726, 727, 728, 
729, 730, 731, 732, 733, 735> 736, 737, 739) 745) 747-

The above roll numbers appear on the said sheets at 
pages 130, 131, 132, 133 of the large land book No. 13. 
and the sheets show that the enrollments and locations 
were made by Agent Reynolds for the Indians named 
thereon in July, August and September, 1838, excepting 
numbers 605, 646, 647, 649, 650, 652, 653, 655, inclusive. 
718, 721 and 726, 727, 728, 729, 730, 731 732, 733) 735) 
736, 737, 739) who were enrolled of those dates but not 
located by Reynold's before he retired from office. 

The memoranda on the sheets indicate the fact that the 
omitted locations were made by Agent Upshaw who suc-
ceeded Agent Reynolds, as follows: On December 4. 
1838, Agent Upshaw located 745 and 747 (Book 13, p. 
135)'; on October 11, 1838, Agent Upshaw located 646 and 
647 on November 30, 1838, he located 649, and 650; on De-
cember 4, 1838, he located 652 and 653 ; on March 29, 1839. 
he located 655; on August 20, 1838, he located 718, 721, 
726, 727; on November 12, 1838, he located 728, 729, 730, 
73i', 732, 733) 735) 736, 737 (Book 13, P- 134)- 739 
was enrolled by Agent Reynolds but does not appear trom 

the sheets to have been located. 
It will be noted that all of the above reservees were 

enrolled and located in the months of July, August, Sep-
tember, October, November and December, 1838, except-
ing one (655), the location of which is fixed for March 

29, 1839. 
There appear in the Amended Petition 754, 758, 763, 764, 

769, 776, which are not on any of the sheets heretofore 
mentioned. These numbers were located by Agent Up-
shaw and appear on page 136 of Book 13. The dates of 
the locations are not given on the sheet, but the last pre-
ceding location (748) was made December 4, 1838 (Book 

x3) P- 135)- It is clear that these locations following in 
consecutive numbers were made sometime between Decem-
ber 4, 1838, and June 17, 1839, probably in the earlier 
part of that period. These sheets of locations are also 
signed by Agent Upshaw on June 17, 1839, but as here-
tofore stated, this is not evidence that the locations were 
made on that date. The certificates of this character run-
ning through the book show that they have nothing to do 
with the dates of the locations (Book 13, pp. 130, 133, 
I34.< 135) others might be given). 

The deeds to Eli Ayres from the reservees named in 
connection with the above roll numbers for the tracts of 
land located for them thereunder were signed and ex-
ecuted on various dates in the months of May and June. 
1839 (See deeds, Exhibits 119 to 166, inclusive, to depo-
sition of Simon Wolf; see also Exhibits A and B to Jemi-
son's dep.). 

^ The Indian grantors of Ayres, as may be noted from 
the foregoing statement, were not new applicants within 
a year or two of the date of complaint of Alberson as 
stated in the letter of October 22, 1840 (Red ink 22, p. 20, 
Package 7). The proof, as far as it is in the record' 
shows that the applications by the Indian grantors of 
Ayres were made more than two years and five months 
before Chief Alberson and other chiefs suggested to 
Major Armstrong uneasiness about the number of new 
applicants within the last year or two, and expressed 
a wish that no title pass, even if the names of 
the Commissioners were to a deed, until they could see 
the names of the new applicants. Major Armstrong, al-
though not an officer in discharge of any duty under' the 
treat}-, asked for some reason, that the list of the applicants 
be sent to him (Red ink 22, p. 20, Package 7; Abst. Ev. 
post, p. 107. The list of reservees from whom Ayres pur-
chased had never had a breath of suspicion against them 



from the date of their applications and locations, and in-
asmuch as Alberson, who is the only complainant whose 
name is given, recommended these applicants in 1838, it 
can not be believed from a fair consideration of the facts 
that it was intended to include them in the list of new ap-
plicants of the last year or two, when they did not really 
belong there. The Secretary of War, however, made a 
wholesale job of it by using the word "unconfirmed loca-
'ions," although only a list of new applicants had been 
asked for and although unconfirmed locations could not 
have existed under the treaty, and directing the lists to be 
sent to Armstrong, an officer of the United States, who 
had nothing to do with treaty matters or with the execu-
tion of the stipulations of the Treaty of 1834. After car-
rying the lists around for about eighteen months Arm-
strong managed to get together on his own account twenty-
five Indians, who proceded to do in a day what they had evi-
dently been called together to do. The idea of claiming that 
twenty-five Indians, who are not shown to have occupied 
any representative capacity to their tribe in relation to the 
matter alleged to be under consideration, acting for thou-
sands of Chickasaw Indians who were in tribal relations 
or a Nation in the irregular manner which they did ^ at 
Boggy Depot, is amazing and absurd. There is nothing 
to show they had authority to meet for or as the Chickasaw 
Nation. None of the solemnities of the Indian Council 
were observed there. Under ordinary circumstances a 
meeting of this sort would have been regarded by the au-
thorities and by sensible people as a farce of the first magni-
tude. The proceedings did not meet the requirements of 
the order of the Secretary of War, nor comply with the 
instructions to Armstrong, nor did Armstrong comply with 
his instructions or make a report in accordance therewith 
(Red ink 30, Package 12). Armstrong as such officer 
made a report, however, upon the Boggy business which 

with the report of the Boggy Depot meeting, was per-

^ T Y ^ " ' ^ S e C r C t a r y S p e n c e r a n d locations 
fixed by treaty grant, were ostensibly approved and re-
jected, notwithstanding the title to the locations had al-
ready vested in the Indians, and the United States had lost 
title to them, and control over them, excepting as to the 
approva of a deed if the Indian should make a sale 

it will be observed that neither the Secretary of War 
nor Armstrong were officers under the treaty, or author-
ized to perform any acts in connection with the location 
ot the lands, or sales by the Indians, or to conduct any 
investigation concerning such locations or sales. None of 
he Indians who participated in the Boggy meeting acted 

m an official capacity under the treaty. The peculiarity 
of the transaction is that it related entirely to rights in-
terests, and equities under treaty stipulations, yet adher-
ence to the treaty was ignored. The entire proceeding 
was without warrant of law or of the treaty and void A 
confirmation of a void act is of no avail, a n V f shall havl 
no relation to the prejudice of another (Com. Dig. tit Con-
firmation D. 1, 5). g 

No patentee or litigant to these lands has ever had the 
conscience or hardihood to rely upon or set up as a part 

of a case the Boggy Depot business. Opportunity to do 
so was offered in the cases of Wray vs. Doe. Hardin vs. 
Ho-ya-pa-nubbys Lessee and Polk vs. Best, in the last 
named case the Indian title of Ba-o-nah-tubby whose 
location the Boggy Depot meeting and the Secretary of 
War attempted to reject, was held good in ejectment as 
against a subsequent patent to the land. This Indian is 
a grantor of Ayres under roll number 776 (Amended Peti-
tion 13). 

From the facts it may be stated that the Chickasaw 
I\a ion never, as a tribe or otherwise, at any time contended 
that the locations to the grantors of Ayres were illegal • nor 



did the Commissioners appointed by the treaty ever so con-
tend. 

The contention of the United States that the locations to 
the grantors of Ayres were illegal or void unless approved 
by the President has not been sustained by the Courts. All 
of the proceedings relative to the Boggy Depot business 
were absolutely void, neither the Department nor the so-
called Boggy Council having had jurisdiction of the Indians 
or the locations of land, or of the matters upon which they 
presumed to act. The United States had no interest in the 
lands or locations, and the so-called Boggy Council was not 
the Chickasaw Nation. 

Ayres' equities arose upon the purchase of the lands, and 
the receipt of the deeds therefor, from the Indian grantors, 
and the United States could not have affected his equities 
under such purchases and deeds, at any time after the reser-
vations and date of the locations, because at that date the 
title passed away from the United States to the Indians, and 
the United States had no longer any interest in the lands. 

What equities arose to the funds derived from the sale 
of the lands after the proceeds of said sales had been con-
verted into the Treasury of the United States for the benefit 
of the Chickasaw Nation of Indians under the contention, 
etc. 

In the case of Niles vs. Anderson, 5 Miss., 365, a contro-
versy arose between two alleged purchasers of one of these 
Indian titles. A bill was filed by the complainants to enjoin 
proceedings in a possessory action by the respondents. We 
have already quoted from this case, and refer to it again 
for the purposes of the above part of the proposition. In 
this case a Chickasaw Indian woman was duly enrolled as 
entitled to a section of land which was located for her on the 
6th of October, 1837; on the 7th she entered into a contract 
to sell the land to the complainants and gave a power of 
attorney to an attorney to make the title, which was after-

wards done buf th^ 
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when founded on a sufficient consideration, and entered into 
with proper solemnity. Upon the whole case, the following 
syllabus is evolved: 

"The treatv requires that when the Indian sells his 
reservation, certain officers shall certify to his compe-
tency to manage his affairs, and also to the adequacy 
of the price, and that the President shall approve; but 
it seems these are not conditions precedent, and that a 
conveyance by the Indian without these formalities, 
will pass an equitable title." 

The equitable title of Ayres under his deeds is more 
firmly established than was that of the grantee of the Indian 
in the above case. Ayres has the certificates of the Chicka-
saw Commissioners to every one of his deeds as required by 
the treaty; and on twenty-one of the deeds he has in addi-
tion to the Commissioners' certificate the certificate of the 
Indian Agent in accordance with the conditions of the 
treaty. He was prevented from obtaining the certificates of 
the Indian Agent to the remainder of the deeds, and the 
approval by the President of all the deeds, by the unwar-
ranted acts of the Government as has already been shown. 
The Government, after the lands were wrongly sold and the 
purchase price received followed the treaty and law by plac-
ing the proceeds of such sales amounting to $48,061.56 net 
in the Treasury and investing it as a part of the trust funds 
of the Chickasaw Nation as proceeds of the sales of uns-
eated lands under the treaty. Ayres undoubtedly had an 
equitable title in the lands. Now what was his equitable 
right and what is the equitable right of his legal represent-
atives, as to these proceeds, or as to re-imbursement by the 
United States? That Ayres or his estate should recover 
back the amount he actually paid for the lands, or the pro-
ceeds of the sales of such lands placed in the Chickasaw 
trust fund in the Treasury Department, with the accrued 

interest thereon, has been conceded by all branches of the 
Government that have considered the claim. Commissioner 
Price Red mk 29, pp. ^ P a c k a g e I Q ; A b s t E y 
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by the treaty (and the only parties so authorized) to 
decide such question. 

"The action of the agent in approving these selec-
tions was based upon the evidence of these chiefs, and 
there is no indication of neglect on his part. If the 
view were to be taken that the reservations were prop-
erly made and the reservees actually Chickasaws, it 
would follow that the reservations were the property 
of the vendors, and therefore the Chickasaw Nation 
could legally derive no benefit therefrom. In either 
case, then, I am of opinion that the amount should 
be taken from the trust fund, as provided in the bill 

"As to the lands afterwards located by other claim-
ants, if the original reservations had been properly 
made, the Chickasaw fund would be clearly chargeable, 
as two reservations would have been made on the 
same land, by which it would have resulted that an 
equal quantity would have been sold for the benefit of 
the nation. 

"If the reservations were illegal, however, no direct 
benefit has been received by the fund; still, as damage 
has resulted, I think the funds of the nation, through 
the fault of whose agent it occurred, should be charge-
able therewith." 

Secretary Teller on April 28, 1892 in answer to com-
munication from Hon. Thomas B. Reed, Chairman Judici-
ary Committee, House of Representatives, (Red ink 35, 
Package 10) said: 

"The Department, having rejected the locations, has 
uniformly declined to submit the incomplete deeds to 
the President for approval, though often requested so 
to do. 

"The United States otherwise disposed of the lands 
covered by the rejected locations in accordance with 
the treaty stipulations. The title to the lands has, how-
ever, been held not to be in the persons to whom the 
United States attempted to patent them subsequently 
in several cases tried in the courts, on the ground that 
the Government, having granted the lands, had no title 

to convey. The grant made was to the Chickasaw 
Indians. 

"The force of the decisions would therefore seem to 
place the title in the rejected reservees from whom 
Ayres holds title. Congress in one case, and the De-
partment in another, have reimbursed to the subse-
quent patentees the sums paid for the defective patents. 
Nothing appears of record or in the papers connecting 
Eli Ayres with the charges of attempted frauds on 
which the locations were rejected, nor is anything 
found showing want of exercise of ordinary prudence 
or caution on his part in the transactions. The facts in 
the case, so far as they are known here, seem to war-
rant the opinion that Eli Ayres is equally entitled to 
proper relief. As, however, the full extent of the loss 
sustained by him is not shown by the incomplete papers 
in the case submitted for the action of this Depart-
ment, it is not known whether the provisions of the 
proposed act which measure the amount to be paid are 
reasonable or otherwise. 

'The amount to be paid should not, in my opinion, 
exceed the amount that the claimant satisfactorily 
shows was paid by him on the attempted purchases, 
with probably the addition of such interest on that 
amount, if any, as Congress may decide to be proper 
and just. The proceeds received by the Government for 
the subsequent sale of the lands were required by the 
treaty to be placed to the credit of the Chickasaw trust 
fund. The papers indicate that this requirement has 
been complied with. It does not, therefore, seem un-
reasonable or wanting in justice to the Chickasaw In-
dians that the amount necessary to meet the loss sus-
tained by Eli Ayres should be charged against the 
Chickasaw trust fund." 

Mr. Gifford says in his report, H. R. No. 2959, 51st. 
Cong. 1st Sess. p. 6, (Package 13) : 

"The committee has had before it a very exhaustive 
report by Commissioner Hiram Price, covering the 



whole history of the case, finding the claimant entitled 
to relief and recommending the passage of the bill. 
Mr. Price's report was transmitted to Congress by Sec-
retary Teller, who concurred in the findings and rec-
ommendation of the Commissioner. From that time 
until the present, bills have been pending in every Con-
gress providing for relief. 

"Your committee are of the opinion that the relief 
should be granted. It is not the fault of the claimant 
that the claim is stale. The summary given above 
shows that he has never relaxed his efforts to have the 
wrong done him by his Government made right. We 
therefore believe the claim should be met and paid by 
Congress." 

Mr. Teller says in his report S. No. 466, 57th Cong. 1st 
Sess. p. 4 (Package 13) : 

"The Government having received the $58,158.46 
upon the sale of a part of the land, clearly the property 
of the claimant, became the trustee of the claimant to 
that extent and is chargeable not only with the prin-
cipal sum, but with whatever profit it has realized upon 
the same by way of interest or otherwise while in its 
custody; and, further, if a trustee shall suffer the fund 
to lie idle, when by proper diligence it might have been 
invested, the law nevertheless charges him with the in-
terest upon an accounting, with his cestui qui trust. 
It is a familiar maxim in equity that the 'trustee must 
make no profit out of his office.' 

"The interest on the original fund in this case, in-
vested at 5 per cent, as it was on the 1st day of January, 
1902, amounted to $161,874.38, which, added to the 
principal, made the trust fund on that day in the hands 
of the Government as trustee, and unaccounted for, 
$220,032.84. 

"In this case Ayres paid the individual Indians for 
the land and took their title, which was in fee. The 
Government then appropriated the land, sold a part of 
it. and invested the proceeds in 5 per cent interest-bear-

ing securities, resulting in the creation of the fund now 
m its hands. 

"It turns out now that neither the land nor the pro-
ceeds of the sale belonged to the Government. 

It turns out now that the Chickasaw Indians as a 
tribe did not own the land or any part of it. 

"It turns out now that the Indian reservees, as in-
dividuals from whom Ayres bought, did own the land 
111 fee. 

"To whom, then, does this fund rightfully belong 
it not to the claimant, and on what ground can the 
Government, as the equitable trustee of the fund, which 
it clearly is, shield itself from an accounting without 
further delay with the claimant, its cestui que trust 
tor all the moneys which have come into its possession 
as the custodian of the trust fund ? 

"The trustee certainly can not claim that in being-
charged with the payment of the accrued interest as a 
legitimate part of the trust fund, to its cestui que trust 
m any way infringes or violates the rule of the Govern-
ment that it will not allow interest upon ordinary pri-
vate claims. This fund does not come within that rule 
or that class of obligations, but within the well-settled 
ru e of equitable jurisprudence that the trustee or cus-
todian of the fund belonging to another must not be 
allowed to take any profit for himself, but must account 
tor all he receives. Within this rule of equity,the Gov-
ernment as trustee of this fund is as much" bound to 
account for the interest to its cestui que trust as it is in 

-,?ay t h e m t e r e s t u P° n i t s tonded obligations to 
he holders thereof. Nor can the Government escape 

its obligation as trustee to account to the claimant as 
cestui que trust on the ground that it has through error 
or otherwise diverted the fund from the purpose for 
which it was created, or paid it over to thosenot en-
titled to receive it. 

"It seems apparent, therefore, that if the principle 
of equity employed by the committees in their "trea! 
ment of the $58,158.46 had been justly applied to the 
adjustment of the entire claim, it would h L resul ed 
m a measure of relief to the claimant embracing not 



Mr. Jones in his report, S. 1457, 54th Cong. 2d. Sess. p. 
(Package 13) says: 

"It seems that the grantors of Ayres were vested 
with the title to their locations, and that Executive and 
Departmental orders and regulations restricting the 
right of alienation, were in conflict with the exact 
terms and spirit of the treaties, and must therefore be 
considered an unauthorized assumption of authority. 

"In this case the Government had no right to sell the 
lands from which the money was derived. The Su-
preme Court has so held (11 Stat. L., p. 514). The 
title to all of the lands in question had passed from the 
Government more than three years prior to any sales. 

"Under these circumstances the committee believe 
that the proceeds of the sale of these lands should 
be paid to the legal representatives of Eli Ayres." 

Mr. Allen in his report, S. 1610, 59th Cong. 1st Sess. p. 
(Package 13) says: 

"That while we find that it is probably true that 
these lands were worth considerably more than $1.25 
per acre at the time of the appropriation by the Govern-
ment, yet in view of the fact that the Government only 
received $58,158.46 for this land we find that in equity 
this sum at least should be turned over to the heirs of 
Ayres. 

"But in his report made from the same committee 
on a bill for like relief in the Fifty-sixth Congress it is 
recommended that there be paid to the claimant the 
sum of $155,200, the actual consideration price of the 
lands." 

The treaties of 1832 and 1834 made the United States 
trustee to sell the unreserved lands mentioned and ceded 
the treaties, and a trustee to invest the proceeds (Arts. 2 

and 11, Treaty 1832, 7 Stat. 382,385. Art. n , Treaty 1834. 
/ btat. 454, Chickasaw Nation vs. United States, 22 Ct 
Urns., 248). The Government erroneously exercised this 
authority over the lands located to the Indian grantors of 
Ayres, and treated them as unreserved lands, after the title 
had passed to the Indians and after Ayres had bought the 
lands. It makes no difference whether the power was exer-
cised in consequence of an error stubbornly stuck to, or from 
inadvertance, Ayres or the beneficiaries can follow the pro-
ceeds of the sales as a trust fund in the hands of the United 
States (27 Am. & Eng. Encyc. L. ( I s t Ed.) p. 2 c 0 f and 
cases cited). The United States was the trustee in 2 
case and responsible for the altered form of the property 
and there seems to be no good reason why the claimants by 
reason of their equitable title to the lands may not as far as 
possible follow the substituted property, whfch m t h ,n-
tance is the trust fund in the Treasury Department, and the 

accrued interest thereon. And it would seem that the United 
States may be held liable for the part of the lands disposed 
o otherwise than by sale. (May vs. LeClaire, 11 Wall 
217, 235; United States vs. State Bank, 96 U S 
There is no trouble in tracing the trust fund w h i c h is the 
substitute for the lands to which Ayres held an e d i t a b l e 

"14 The claimants are requested to more oarticnlarlv 

r 1 ? t h e C O U r t with ' s p e c t to a t 

s w n ™ 1 e t e s , t I m o n y the case, sworn and un-
fa™ and t h J T f ' ^ V a r i ° U S r e <J U e s t s for findings of 
w'th the r S e s of tht a co a / e / e ( ! u e s t e d > * complfance witn tne rules ot the court, to append their certificate 
showing the correctness or incorrectness of the abstract 
and references to the proof upon each of the 
findings of the claimant. And the defendants a?e 1 ke-



wise requested to support their requested findings of 
fact by references to each and every paper, sworn and 
unsworn, in the record. Al l parties to the controversy 
are requested to separate their conclusions of law from 
the facts requested so that the findings may declare not 
the evidence but the ultimate facts which the evidence 
proves, or tends to prove, leaving to the court the privi-
lege imposed by law to draw its own conclusions as to 
the equities of the parties." 

We have endeavored to comply with the above request 
by presenting below, first an abstract of the evidence, and 
second, modified requests for findings of fact with separate 
references to the evidence and points of law. 

Abstract of Testimony. 

Chickasaw Certificates. 

On April 8, 1838, Benjamin Love, Henry Love and 
Ish-to-ho-to-pah commissioners named in the fourth 
article of the treaty, then in Mississippi certified 
to a list of names of Chickasaws as clearly Chickasaws 
who had not applied for or obtained their reservations 
under the Treaty of 1834, and asking that they might 
then be enrolled by their agent and locations proposed 
agreeable to the number of their families, so that en-
tire justice might be done to each individual Indian 
belonging to their Nation. (See red ink 14, Package 
1; also amended petition page 9, roll No. 5. 1256 to 
1271; also page 11, roll No. 605). 

^ On May 8, 1838, at the Choctaw Nation West, James 
Colbert, Isaac Alberson and George Colbert, commissioners 
under the fourth article of the treaty, residing West of the 
Mississippi sent to the Chickasaw Agent a list of Indians 
whom they certified, upon minute examination and satis-
factory proof, to be of their tribe, who had moved West 
without having the benefit of the treaty, and requested the 

agent to enroll them that they might get equal justice. On 
June 7, 1838, Benj. Love, Ish-to-ho-to-pah and Henry 
Love the three Commissioners residing in Mississippi 
joined in the above, and certified that from the evidence 
brought before them, and the examination of the same they 
wished to have the above names enrolled so that they might 
be located and receive equal justice and the rights that are 
guaranteed to them by the treaty. (See roll Nos. 598 60. 
604, 605, 607, 726, 732, 679, pages 6 and 7 Amended Peti-
tion; also roll Nos. 1258, 1269, 1273, ^ 7 7 , 1279, 1281, 

1289, 1293, 1297, 1300, Amended Petition page q-
also red ink 8, Package 1.) 

On May 8, 1838, exactly the same sort of certificate was 
made by the same commissioners for other Indians. (See 
red ink 7, Package 1; also roll Nos. 610, 611, 613, 614, 616 

66^' T ' ^ 6 2 9 ' 6 3 1 ' 6 3 4 ' 638> 643, 644. 661. 
663, 664 671, 650, 652, 747, pages 7, 8, and 1271 page 5, 
Amended Petition, pp. 5, 7-8.) 

On May 8, 1838, another certificate of exactly the same 
sort was made by the same commissioners for other Indians 
(See red ink 5, Package 1; See also roll Nos. 659, 660 646* 
664 to 674, 676, 677, 679 to 700, 702, 704, 705 706 7x0 
to 717,719 to 721, 725, to 733, 735 to 737. 739 745 763, 
Amended Petition pages 7, 8). 3 7 

Another certificate like the above includes the name of 
Tam-by, roll No 653. (Red ink n , Package 1; Amended 
Petition p. 7). None of the Indians named in red ink 7 are 
grantors of Ayres. 7 ' 

^ It may be remarked here that Commissioner Price says 

J ' l l l f S t a ? e d i n o f f i c e report of April 26, 1876 that 
a 1 of these lists are on file, but the remainder have no 
been found m connection with this report." 



Choctaw Certificates. 

On May 6, 1838, the Choctaw chiefs and captains certify 
that the Indians named by them are personally known to 
them and that they are Indians of the Chickasaw tribe. The 
names given in their list are the same as those given by the 
Chickasaw commissioners and correspond with the roll num-
bers in the Amended Petition. (Red ink 13, Package 2). 

On May 8, 1838, the Choctaw chiefs and captains certify 
that the Indians named by them are personally known to 
them and that they are Indians of the Chickasaw tribe. 
The names given in their list are the same as those given 
by the Chickasaw commissioners, referred to above, and 
correspond with the roll numbers in the Amended Petition 
(Red ink 6, 10, Package 2). On May 12, 1838, they make 
the same certificate as to Tam-by (Red ink 12, Package 2). 

A copy transmitted by the Interior Department contains 
copies of a certificate of the Chickasaw commissioners of 
June 24, 1838 (p. 1), of a certificate of the Choctaw chiefs 
and captains of the same date (p. 2), and a certificate of 
Agent Upshaw that he forwarded the originals of these 
papers to the Commissioner of Indian Affairs in the year 
j839 (p. 3) ; also roll numbers, names and locations and 
certificates of both Agent Reynolds and Agent Upshaw as 
to the correctness of the locations (Red ink 17, Package 1). 

Reports of Chickasaw Agents. 

The report of Agent Reynolds of October 22, 1838, to the 
Commissioner of Indian Affairs states that he encloses 
sheets 1, 2 and 3, containing locations of reservations under 
the 5th article and sheets 1, 2, 3 and 4 containing locations 
of reservations under the 6th article of the treaty of May 
24, 1834; that he also encloses the testimony of Chickasaw 
and Choctaw chiefs west of the Mississippi, and of the two 

chiefs, Henry and Benjamin Love on this side; that from 
said testimony he believed it was his duty to admit the 
Indians named to be enrolled and located; that the Western 
list omitted the District to which they belonged (Note. Not 
required by the treaty) as well as the ages under the 6th ar-
ticle which he was unable to correct; that the roll numbers 
given by him in his report have not yet been located, but 
they will be made and forwarded as early as possible; that 
he can not attach the usual certificates to the rolls, but is 
satisfied that many of the Chickasaws emigrated with earli-
est Choctaw emigrants (Red ink 4, Package 3). 

Agent Upshaw on May 4, 1839, reported to the Commis-
sioner of Indian Affairs and transmitted for the examina-
tion of the President an original roll signed by all the 
commissioners west, of Chickasaw Indians who had emi-
grated west sometime since and who are entitled to land 
under the treaty; he also transmitted proof of the Choctaw 
chiefs, captains and judges that the Indians were Chick-
asaws (Red ink 13, p. 11, Package 4). Copies of certificates 
and lists of Indians are given many of whom are grantors 
of Eli Ayres (Red ink 13, pages 1 to 10, Package 4). 

The sheets 1, 2, 3, and 4 (red ink 4, Package 3) trans-
mitted by Agent Reynolds Oct. 22, 1838, show the roll 
numbers and locations of unmarried Indians under the 
sixth article, vendors of Ayres, among others; enrollments 
and locations from roll No. 598 to roll No. 747, excepting 
the locations of lands of those marked in red ink with an 
L and noted at the bottom of the pages as having been 
located by Agent Upshaw although enrolled by Agent Rey-
nolds (Book 13, pages 130, 131, 132, 133). The remain-
ing roll numbers and locations of the unmarried Indians 
under the sixth article, vendors of Ayres among others, en-
rollments and locations from roll No. 748 to roll 776 and 
roll No. 718, appear on sheets reported by Agent Upshaw 
in Book 13 at pages 134, 135, 136. Included on these sheets 



are the roll numbers from 645 to 658, 718, from 723 to 738, 
from 745 to 747, which were left incomplete by Agent 
Reynolds as to the location of the lands, as indicated by red 
letter L and notes at bottom of pages 131, 132, 133, 134. 
(See also red ink 4, Package 3). The second sheets show 
that the enrollment of the above named Indians and the 
location of lands for them were all made in the months of 
July, August, September, October, November and Decem-
ber, 1838. The above roll, numbers and locations appear 
in Amended Petition, pages 6, 7 and 8. 

The sheets 1, 2 and 3 (red ink 4, Package 3) transmitted 
by Agent Reynolds October 22, 1838, show the roll num-
bers and locations of heads of families under the 5th article, 
vendors of Ayres, among other enrollments and locations, 
from roll No. 1256 to roll No. 1302. These enrollments 
and locations were all made on July 12, 1838, excepting 
the location of lands under 1269 and 1275 (red ink 4, Pack-
age 3), and these locations were made by Agent Upshaw, 
as shown in Book 13, page 97- (See sheets 1, 2, 3, pages 
83> 84, 85, Book 13; Amended Petition, page 5). 

The remaining enrollments and locations under the 5th 
article (from roll No. 1308 to roll No. 1369), vendors of 
Ayres, appear among other enrollments and locations, on 
sheets on pages 86, 87, 88, Book 13, signed by Agent Up-
shaw, June 17, 1839 (Amended Petition, page 6). 

Certificates of Register, Pontotoc Land Office. 

There are some certificates (Exhibits 1 to 16, Package 
5) of Register Edmondson, of the Pontotoc Land Office 
that have come to this court in regular course from Eli 
Ayres through the hands of George E. Harris and Simon 
Wolf (Harris' dep., pp. 4-5, Package 17; also Exhibit A 
(Package 11) ; Wolf's dep., pp. 3-7, Package 19). These 

certificates show roll numbers and locations of the grantors 
of Ayres, as follows: 

Under the sixth article, Exhibit No. 2 shows roll Nos. 
655, 670, 675, 725, 732; Exhibit No. 3 shows roll Nos. 635, 
637, 653, 739; Exhibit No. 4 shows roll Nos. 619, 631, 666, 
681, 685, 688, 689, 694, 699, 706; Exhibit 6 shows 
roll Nos. 598, 610, 613, 614, 628, 629, 604, 634, 661, 662 
663, 667, 677, 696, 700, 705, 717; Exhibit 7 shows roll 
No. 776; Exhibit 10 shows roll Nos. 611, 602, 668, 690, 
704, 712, 713, 729; Exhibit 11 shows roll Nos. 605, 664, 
665, 671, 672, 673, 674, 683, 684, 693, 698, 711, 719; Ex-
hibit 13 shows roll Nos. 600, 622, 623, 625, 626, 676, 686, 
687, 607, 608, 614, 659, 660, 669, 679, 691; Exhibit 15 
shows roll Nos. 721, 726, 727, 735, 745, 680, 702, 714, 
7J5> 7*6, 720, 73o; Exhibit 16 shows roll Nos. 638, 640, 
641, 643, 644, 649, 650, 652, 692, 697, 710, 733, 736, 737, 
754, 758, 764, 769, 776. 

Under the fifth article, Exhibit 1 shows roll No. 1264; 
Exhibit 3 shows roll Nos. 1256, 12.81; Exhibit 5 shows roll 
Nos. 1302, 1295; Exhibit 8 shows roll Nos. 1257, 1260, 
1266, 1271, 1275, 1277, 1279, 1287, 1289, 1300 ;̂ Exhibit 
9 shows roll Nos. 1273, 1297, 1330; Exhibit 12 shows roll 
Nos. 1283, 1285, 1291, 1293; Exhibit 14 shows roll Nos. 
1308, 1309, 1312, 1315, 1320, 1324, 1325, 1 3 3 1 , 1 3 4 1 , 

T353> 1355, 1356, 1365, 1369-

In addition to the above certificates of the Register, there 
are two certificates (Exhibits 17 and 18, Package 5), of 
Agent Reynolds, dated November 2, 1838. Exhibit 17 
shows roll Nos. 1256, 1257, 1258, 1260, 1264, 1266; Exhi-
bit 18 shows roll Nos. 1291, 1293, 1297, 1300, 1302. All 
of these numbers except 1258, 1297 and 1302 are contained 
in the Register's certificates. (For all of the above Exhi-
bits, see Package 5). 



The 150 deeds from the Indian grantors to Ayres are 
alike. They recite the date of execution; the name of the 
grantor; the name of the grantee; the consideration of 
$800 per section; the description of the land situate in the 
Chickasaw Nation, Mississippi; that it is the grantor's re-
serve under the provisions of the Treaty of May 24, 1834; 
that the grantees are to hold the premises as joint tenants 
and not as tenants in common, and to the survivors and 
survivor and their assigns, and the assigns of such survivor 
and the heirs of such survivor forever; that they will war-
rant and defend the title against the claim of all persons 
whatsoever. The deeds are signed by the grantor in the 
presence of two witnesses; the certificates of two of the 
Chickasaw commissioners appointed by the treaty to the 
effect that the grantor is capable to manage and to take 
care of his or her own affairs; two witnesses. To 21 of 
these deeds there are certificates of Agent Upshaw 
that the certificate of capacity is true to the best of 
his knowledge and information, and that the consideration 
has been paid. There are also receipts attached to 139 
deeds, signed by the grantors showing the payment of the 
consideration (For deeds see Exhibits from' 19 to 166 • 
Wolf's dep. pp. 3 to 31, Package 19; Harris' dep. pp. 5 to 
8, Package 7; Exhibit A to said dep., Package 11 ; Jemi-
son's dep. 3 to 6, and Exhibits A and B (deeds) thereto 
Package 16; dep. Jas. K. Jones, pp. 2-6. Package 18). 

Book No. 13. 

This book (No. 13) is a record of original locations of 
lands reserved to Chickasaw Indians and reported by agents 
of the Indian Department. It was transmitted by the~Sec-
retary of the Interior to this Court. 

The enrollment and locations of single Indians under 
the sixth article from 598 to 776, appear among other en-
rollments and locations on pages 130 to 136 inclusive of said 
book. The enrollment and locations to heads of families 
under the 5th article from 1256 to 1369 inclusive, appear 
among other enrollments and locations, on pages from 83 
to 86, and 97 of said book. 

Letter of Armstrong, October 17, 1840, Report of Com-
missioner of Indian Affairs Thereon to Secretary 

of War, and Order of Secretary of War. 

On October 17, 1840, William Armstrong, Acting 
Superintendent, Western Territory, wrote a letter from 
the Choctaw Agency to the Commissioner of Indian Affairs, 
stating that in a conversation with Captain Alberson and 
several of the Chickasaw chiefs they expressed uneasiness 
about a number of applicants for land made within the last 
year or two; that they thought there may be some entitled 
to land, but the number is few; that the applicants not 
entitled to land must be Choctaws induced by land specu-
lators to make the attempt; that they wish no titles to pass, 
even if the names of the Chickasaw Commissioners are to 
a deed, until they can see the names of the new applicants • 
Armstrong states that if these suspicions are correct there 
must be a fraud in getting up those names, and says he 
would like to have a list of the applicants as soon as pos-
sible (Page 20 (red ink 22) Package 7). 

In his report to John Bell, Secretary of War, of date 
April 12, 1841, the Commissioner of Indian Affairs (Craw-
ford), at pages 18, 20 (red ink 22, Package 7), states that 
one or more of said chiefs, through the acting superin-
tendent of the Western Territory, Major William Arm-
strong, have suggested that frauds may exist in the claims 
"made within the last year or two," and requested that 



lists of claimants may be submitted to them for examina-
tion; that under these circumstances, as the unreserved 
lands belong to the Chickasaw people and are to be sold 
for their common benefit, it is but reasonable that the proper 
authority of that nation should have the opportunity of 
scrutinizing the lists of claimants before any final action 
upon them, that the good claims may be recognized and 
allowed, and the fraudulent, if any, detected and rejected; 
he recommended that the lists of all the claimants referred 
to be made out and delivered to Major Armstrong with in-
structions to submit the same to the Chickasazv Commis-
sioners agreeably to their request, and that he be author-
ized and requested to aid them in the examination of their 
correctness, and that those claims admitted by the Chicka-
saws be considered as valid, and that the locations made 
for the respective admitted claimants be regarded as ap-
proved, unless it may be made to appear that they conflict 
with the paramount prior right of some other Indian, or 
that by some oversight a purchaser from the United States 
may have fallen on the same land, in which case the Gov-
ernment to determine between them as in other contested 
titles; and that all claims or registers heretofore made of 
claims or locations of those embraced in the letter of Major 
Armstrong on behalf of the chiefs, dated October 17, 1840 
(copy annexed, page 20), which shall be pronounced by 
the Chickasaw chiefs to be fraudulent, shall be rejected 
unless where a sale has been made by the Indian, when the 
Government will determine upon it as to the right and 
equity may appear to belong (Pages 18, 19 (red ink 22), 
Package 7) . 

On May 4, 1841, John Bell, Secretary of War, acted 
upon the foregoing recommendation of Commissioner 
Crawford and ordered the list of unconfirmed Chickasaw 
locations to be sent to the Commttee provided for in the 
fourth article of the Treaty of 1834 with that tribe, for re-

vision; stated that locations which they approved c o u l d not 
be sanctioned in advance, but that the revision and correction 
of the list by the Committee, assisted by Major Armstrong 
Superintendent, must first take place (Endorsement on red 
ink 22, Package 7) . 

Instructions to M a j o r Armstrong. 

The letter of instructions to Armstrong from the War 
Department, office Indian Affairs, dated June 16, 1841 (red 
ink 30, Package 12), signed by T. Hartley Crawford, con-
tains the following things to guide Armstrong in his work; 
copy of the order of the Secretary of W a r ; accompanying 
papers embodying all facts deemed to be material to sub-
mit to the Commissioners named in the fourth article of the 
Treaty of 1834; the original papers purporting to be evi-
dence of the identity of the claimants as Chickasaws sent 
by Colonels Reynolds and Upshaw; copies of the lists in-
dicating the locations forwarded by the said Agents. The 
Commissioner says: "I have been particular in this mat-
ter to ensure early action by you in preparing the docu-
ments for the consideration of the Indians;" that the mag-
nitude of the claims in the aggregate require that the De-
partment proceed with deliberation and caution to ascertain 
the merits of the claims en masse and of each individually; 
Armstrong is requested to lay the whole subject before the 
proper Chickasaws and explain the purport of Crawford's 
report and the decision of the Secretary, and inform them 
of the number and extent of the claims; that Armstrong's 
report, so far as practicable, should embody a statement 
showing the circumstances of each case, i. e., as to identity, 
number of family, if any, when he, she, or they left the 
country East for the residence West, etc., etc. 



Armstrong's Report of the So-called Investigation. 

On October 28, 1842, Armstrong made a report from 
the Choctaw Agency to the Commissioner of Indian Af-
fairs (red ink 26; copy, red ink 36. Package 12), and 
states that after paying the Choctaw annuity he returned 
by way of Boggy Depot and attended a Council of the 
Chickasaws, convened for the purpose of investigating the 
claims of individuals for lands under the Chickasaw Treaty; 
that this business had been delayed unusually long owing 
to the fact that an arrangement had been made with the 
Chickasaws a year before to make the investigation imme-
diately after the annuity of 1841 should be paid the Choc-
taws ; this was considered a good time to give notice to all 
concerned; the annuity was not paid until lately, hence the 
delay; in making the examination he was as particular as 
he could be; he first read the Commissioner's report, then 
the report of the Secretary of War, then the instructions 
authorizing the investigation; the whole business was well 
understood and explained; the council was large, and Arm-
strong observed the oldest and most respectable Chickasaws 
present; some of the individuals whose names were upon 
the rolls appeared and endeavored to satisfy the Chick-
asaw Commissioners ( ?) that they were really Chickasaws 
entitled to land under the treaty; only four were able to 
do so; there might have been a few others who could have 
introduced evidence of their being Chickasaws had they 
been present; this is doubtful; he is well satisfied the claim-
ants are generally Choctaws who have been prevailed on 
by land speculators to make the attempt to obtain land as 
Chickasaws; Armstrong says it will be observed that none 
of the applicants were ever before him, although he was 
in the Nation as Agent ( ?) all the time; that if the claim-
ants and those who purchased their lands were satisfied 
of the justice of the claims it might fairly be presumed 

they would have been proved before him. (Note The 
absnrdny of this is found in the fact that the Treaty o 

it fa to l o t 5 I a " d , 4 ) P 1 ' ° V i d e S f 0 r a " ^ duty it .S O look after these matters and Armstrong had no 
otticial connection with them.) Armstrong s f y deeds 
have been obtained and registered in the county in wh ch 

E F R A S h e S R M I S S I T P P I F O R W H K H - O T H I ^ - P ^ 

so far as he has ever heard or believes; that the manner of 
proceeding m investigating the claims is stated in a commu-
nication from the Chickasaws who were present T Z 
opportunity was given the claimants to coihe forward n 
^ Z Z ? T i t i o n ,on the part of the C h i c — 
mssi.oners (?) to pass claims of such as were reallv entitled 
o land; many of the names he knew himself to be Choc 
Z 2 : . I r h e h r ] c o n s i d e r e d t h - - * * 

r t s re e l ' d ^ ^ S t a t ' ' ^ t h a t t h e C h -ants .ejected were not entitled to land; that out of such a 
large number there might have been two or three off e s that 

p T l g e T . r ™ t h e 5 ' ^ e n U t , e d t 0 ' a n d ^ 

Report of So-called Investigation by Twenty-five 
Indians. 

On October 26, 1842 (red ink 27, Package coov also 
enclosed red ink 2 I ) twenty-five Indians r e p o r t e d T o t e 
Commissioners of Indian Affairs that at a Council of Chkk 
a ^ s began and held this day for the e x a m i n ^ ^ 
tain land claims forwarded to Wm. Armstrong AcHnl 
Superintendent by the War Department, b e i n g ^ e and 

a,ms submitted by Joseph Bryan and A^red I v e r 

son, in accordance with the requirements of the War 
Department, they proceeded to business by first Z u 
mg the name of each claimant from the roh - this Z t 
done in the presence of three (?) Commission 7 



and a number of the oldest Chickasaws in the Nation; in-
quiry was made, if the individual was not present, whether 
he was a Chickasaw, or not, and entitled to land; notice 
had previously been given that a Council would be held to 
examine these land claims; after a careful and full examina-
tion as above stated, they only found four individuals that 
they considered entitled to land, viz: Onah-mah-umby, No. 
748; Stemo-hath-ka, No. 370; E-bah-Chuck-way-tubby, No. 
746, and Tush-qui-qua, No. 595; that they were convinced 
that there could not possibly be such a number of Chicka-
saws yet entitled to land, and in this they were not mistaken; 
that as a large tract of country has been reserved from sale 
to satisfy these claims, they hope the Government of the 
United States will have these lands sold for the benefit of 
the Chickasaw people, to whom they of right belong; the 
manner of getting up these land claims bears the impress 
of injustice; they are desirous to see every Chickasaw en-
titled to land provided for, but after a fair and open inves-
tigation in the presence of Captain Armstrong, Acting Su-
perintendent, and a large number of Chickasaws, embracing 
some of the oldest and most respectable citizens of the Na-
tion, they certainly have a right to expect that no further 
attention will be paid to these claimants, and that the lands 
may go into the Chickasaw funds as other lands have; the 
claims are got up by those claiming to reside West; if they 
were really Chickasaws it would show that a very large 
portion of their Nation emigrated before the Treaty of 
1834; they express again their wish to do justice to every 
Chickasaw, but to sanction these land claims would be an 
act of injustice to their people, and giving land to those who 
have no claim; the four names mentioned as entitled to land 
they know to be Chickasaws, not provided for, and they 
wish them to have land; they enter their solemn protest 
against all others receiving land; they have forborne to 
say anything in relation to the magnitude of the claims, but 

leave it to others to determine whether the whole affair does 
not show an attempt at speculation at their expense; they 
look to the Government to do them justice by setting aside 
these claims (red ink 27; copy, red ink 21, Package 12). 

The letter of Bryan and Iverson, of March 6, 1841, re-
ferred to above, is an excellent argument in behalf of a num-
ber of claims of Chickasaw Indians, who were enrolled res-
ervees and locators under the Treaty of 1834, which were 
therewith submitted for the consideration and action of the 
Secretary of War (red ink 15, Package 6). 

Decision of Secretary of W a r Spencer. 

On March 3, 1843 ( r e ^ ink 21, Package 8) the Secretary 
of War (Spencer) in his decision states that in the matter 
of certain claimants to reservations under the treaties of 
Pontotoc and Washington, representing themselves to be 
Chickasaws, the list of their names having been transmitted 
to the Committee as provided in the fourth article of that 
Treaty for examination, they have reported against the 
claimants that, excepting a few named, they are not Chick-
asaws; that their report is concurred in by the agent and 
superintendent who represents the circumstances under 
which the decision of the Committee was made to have 
been peculiarly favorable to a full and fair investigation; 
that without now saying that this report under the provi-
sions of the Treaty is conclusive, and he is very much in-
clined to that opinion, yet it commands the highest confi-
dence; that the interest of the State of Mississippi requires 
that this question, which has been so long depending, 
should be settled, and the large tracts necessary to meet 
these claims should be released from this contingent incum-
brance, or that it should be made final; that as there is no 
probability that a more full and satisfactory investigation 
can be had, under the circumstances, the report of the Com-



mittee aforesaid, concurred in by the Indian Agent (?) 
is approved; the claims recommended by them are admitted 
and those disallowed are rejected; if, however,| they have\ 
reported in favor of any Chickasaws who emigrated prior \ 
to the Treaty of Washington of 1834, such claims can not \ 
be allowed, as the utmost liberality of construction can not J 
extend the provisions of the Treaty aforesaid b^ojv^&MT 

j a t e jnentioned j/Oiat it is obvious" that by the Treaty of 
1834, the reservations became the individual and absolute 
property of the reservees, and that the proceeds of all sales 
made pursuant to the provisions of the Treaty, belong to 
the reservees respectively, and not to the Chickasaw Na-
tion (red ink 21, Package 8). 

Commissioner Crawford's Report, April 12, 1841. 

On April 12, 1841 (red ink 22, Package 7) Commis-
sioner of Indian Affairs Crawford reported to the Secretary 
of War (Bell), under the latter's direction, on the communi-
cation of Bryan and Iverson, of March 6, 1841, (red ink 
15, Package 6) submitting 524 claims (316 under the fifth 
article, and 208 under the sixth article of the Treaty) for 
consideration, and action, with an argument upon the points 
involved (red ink 15, Package 6) ; the Commissioner re-
views the provisions of some of the articles of the Treaty 
of 1832 (pp. 1, 2, 3) and then states that before any definite 
action was taken toward carrying into effect the provisions 
and stipulations of the articles referred to intimations were 
made to the President that the Chickasaws desired an 
amendment of said treaty in relation to the reservations, 
which resulted in the making of the Treaty of May 24, 1834 
(PP- 3"4)- The Commissioner then reviews the 4th, 5th, 
6th, 7th and 8th articles of the Treaty of 1834 (pp. 4-6) ; 
states that President Jackson in December, 1834, prescribed 
regulations as to the mode of locating reservations, the 14th 

article or subdivision of which declares that the title to the 
selected or located tracts shall not be vested in the reservees 
until their locations have been approved by the President; 
that the Commissioner presumes that that regulation or 
injunction has been one of the causes of the presentation 
to this Department of the claims now the subject of con-
sideration ; that he does not perceive that in any portion or 
part of either Treaty authority has been reserved to the 
President to control the location of reservations; that this 
view is fortified by the 12th article, which declares that 
"when any portion of the country is fully surveyed the 
President may order the same to be sold, but will allow 
six months from the date of the first sale, and three months' 
notice of any subsequent intended public sale, within which 
periods of time, those who can claim reservations, in the 
offered ranges of country, shall file their applications and 
entries with the Register and Receiver that the name of 
the owner or claimant of the same may be entered and 
marked on the general plat," etc.; that those claims were 
presented in 1838 and 1839, but action thereupon was held 
up on the ground that the list or census of the Chickasaws 
referred to by the 14th article, Treaty of 1832, and that 
required by the regulations of December, 1834, had not 
been transmitted, by which it was supposed that all the 
Chickasaws entitled to land could be ascertained and iden-
tified; but it was represented to him by persons connected 
with the execution of the treaties that the census never 
was correctly taken, because of the wandering and erratic 
life of a great portion of the Nation; that as the Indians 
were found the Agent would enter their names on his list 
and provide land accordingly; that owing to the frequent 
use made of the list it has been completely "thumbed out," 
but the lists transmitted to this office from time to time 
are substantially copies; that the agent who transmitted 



title of a portion of the claims in October, 1838, remarks: 
"Inclosed herewith are sheets 1, 2 and 3, containing loca-
tions of reservees, under article 5, of the treaty of May 24, 
1834; also, sheets 1, 2, 3 and 4, containing locations of 
reservees, under the 6th article of the same. I also in-
close the testimony of the Chickasaw and Choctaw chiefs 
taken west of the Mississippi, and the two chiefs Henry 
and Benjamin Love (on this side), from which testimony 
I believed it to be my duty to admit them to be enrolled and 
located; that on May 4, 1839, Colonel Upshaw, the present 
Chickasaw Agent, transmitted an original roll of Chick-
asaw Indians who emigrated west some time since, who 
are entitled to land under the treaty; that the roll is signed 
by all of the Commissioners who are West and is accom-
panied with proof from the Choctaw chiefs, captains and 
judges, that the claimants are Chickasaws" (pp. 6-9). 

That the claimants migrated West before the treaty of 
1834; are they entitled to its provisions if it shall be proved 
they are Chickasaws? The Commissioner then (1 ) refers 
to the proof as to the identity of the claimants as Chick-
asaws, as follows: 

"In reference to the proof in regard to the identity 
of the claimants as Chickasaws, Document No. 1, re-
ferred to by Messrs. B. and I., is dated 8th April, 
1838, and signed by Benjamin Love, Henry Love, and 
Ish-to-ho-to-pah, the king, and represents as follows: 
'It appears to us, whose names are hereunto subscribed 
as chiefs and commissioners for the Chickasaw tribe 
of red people, that the following persons are clearly 
Chickasaws, and have not heretofore obtained or ap-
plied for reservations of land by virtue and under the 
late treaty made at the city of Washington, 1834, be-
tween our people and the United States; that they may 
now be enrolled by our agent and locations proposed by 
their representatives equally to their number of fam-
ily, so that entire justice may be done each individual 

Indian belonging to our said nation." Then follows 
the designation of the names, etc. 

"Other testimony submitted is of the following im-
port : That after minute examination and satisfactory 
proof having been produced, the Chickasaw chiefs and 
commissioners have come to the firm conclusion that 
there are many of their people that have removed west 
of the Mississippi River without having had the benefit 
of the treaty, and certify that the names designated on 
the lists now presented are of their tribe, and request 
that the agent have their names enrolled, so that they 
get equal justice and the rights that are guaranteed* to 
them; that since they, the commissioners aforesaid, 
have removed west of the Mississippi they have found 
a number of their people who are clearly entitled to 
their reserves under the treaty of 24th May, 1834, 
and who are not provided for, and a wish is ex-
pressed that they should participate in the benefits that 
others derived in the sale of their country, and a 
request made that they may be enrolled and the cir-
cumstances stated to their Great Father at Washing-
ton, that no injustice may be done to any of their 
people. 

"The chiefs and captains of the Choctaw Nation, 
designated a large number of the claimants as Chick-
asaws, and certify that they emigrated and have re-
sided with them a number of years." 

And (2) as to whether they are entitled to the provisions 
of the treaty as follows: 

"Peter P. Pitchlyn, a prominent Choctaw, states 
that the fact that the members of one tribe or nation 
intermarrying and intermingling with a conterminous 
tribe or nation does not deprive the individuals of the 
rights, privileges and immunities of citizens of their 
respective nations; that Chickasaws residing and inter-

marrying with or amongst the Choctaws have uniformly 
been held as enjoying all the rights of Chickasaw citi-
zens, and Choctaws living among the Chickasaws have 
been allowed without dispute the benefits conferred gen-



"Mr. Pitchlyn states that he is personally acquainted 
with the fact that both before and since the emigration 
of the Choctaws, there were a number of Chickasaws 
residing amongst them; some had married Choctaws 
and resided with them several years, and accompanied 
them west. Other Chickasaws who resided in the 
doubtful limits, in dispute between the two nations, also 
accompanied the Choctaws, and some who lived in the 
Chickasaw Nation proper went west and followed 
their friends and relations who resided among the 
Choctaws. Many of these persons were known to him 
to be Chickasaws, and recognized as such by the Choc-
taw chiefs and people. These are the people, he under-
stands, who are claiming reservations. He states also 
that these people removed in ignorance of their rights 
to land, and were found and recognized by John Ma 
Dish, John Perry, and Pitman Colbert, and others, 
who were sent west by the Chickasaw Nation, in 1837, 
to seek out a permanent home for their people, and were 
then and there told and informed of their rights to 
reservations. 

"Mr. P. states that it is without his own knowledge 
that some of the people who have gone west returned 
to the Chickasaw Nation east and obtained locations, 
and others who still remained west applied for and 
were allowed land. Mr. P. further states that he con-
versed several times with the Chickasaw chiefs upon 
the subject of these claims, and they uniformly spoke 
of them as good and valid, and expressed the hope 
that they would be allowed by the President. 

"Major Armstrong, acting superintendent of the 
Western Territory, states that he removed the Choc-
taws under the Treaty of 1830, and knows that the line 
between them and the Chickasaws was nominal; that 
when the line as determined by the Government of the 
U. S. a considerable portion or slip of land fell on the 
Choctaw side that the Chickasaw expected would have 
been theirs, and that upon this strip a number of 
Chickasaw heads of families resided. 

Major A. says that the Chocktaws and Chickasaws 
spoke the same language, were always friendly, and 
had intermarriage with each other; and that in the 
Choctaw emigration he knew of many families of 
Chickasaws who had intermarried with the Choctaws 
removed west, and received land under the Chickasaw 
treaty. 

"Major A. was in the West when the Chickasaw dele-
gation purchased land for their people from the Choc-

1 a t t i r; i e h e s a w a n u m b e r of Chickasaws 
who had previously removed make application to the 
Chickasaw chiefs who were commissioners under the 
treaty for land_, and their names were taken down and 
land was promised them. 

. , ' ' : M a j o / A " f u r t h e r states that he knows nothing in 
relation to any particular claim, but that it is the wish 
of the chiefs west that all their people should parti-

a m o n V ^ d " b e n f ? t h G t r e a * Tt i s " n 
p S g e s ^ t h C i r p e ° p , e S h ° u l d e n W such 

s t o ' ^ M 6 1 1 0 1 1 ' D a v i d H u b b a r d h a s been submitted, m which it is stated 'that the chiefs and 
commissioners, for the purpose of making alio ments 

to verv C h t V ^ ^ ^ d e t ™ t o ^ T i d to every Chickasaw west as well as eastward on the 
principle that such Chickasaws who had gone off with 
the Choctaws being frequently c o n n e c t e d ^ receTved 
no hmg under the Choctaw treaties and were b v T e m 
still considered as part of their people.' 

Mr. Hubbard states that he knows personally of the 
albwance of nearly forty sections of land to Western 
Chickasaws, and has never heard of the rejection of 
any claim on account of the claimant being a Western 

S r ^ — p ™ * * t o h e a ctekSz 
such as would have been entitled to land had he lived 
on the east side of the Mississippi 
1 J! 1 6 t [ e a ? y i t s e l f ' s i m P l v considered, would lead at 
least to doubt and hesitation whether the rese vation 
nghts were not intended to be confined to res dem of 

" l 8 3 4-' b U t t a k i " S the provisions 
ot that instrument in connection with the evidence and 



^ "1st. That it was the intention of the Chickasaw 
Nation that every Chickasaw should participate in the 
benefit intended to be conferred by the granting of 
reservations, and it is reasonable to infer that the idea 
of making these grants originated on the ground that 
similar provisions had been insisted in treaties made 
with the Creeks and Choctaws but a short time ante-
rior to that with the Chickasaws. 

"The stipulation for reservations was an incentive, 
110 doubt, to the negotiations of that treaty. The only 
interest that the United States had in negotiation with 
the Chickasaws on the terms prescribed by that instru-
ment was to rid the States in which the Chickasaws 
resided of an Indian population. 

"2d. That according to a well-settled and long-es-
tablished rule of practice amongst the Chickasaw In-
dians, their brethren, wherever resident, are not con-
sidered as expatriated by such residence amongst other 
tribes, but are held and recognized as Chickasaws, and 
entitled at all times to return to their original people 
and claim all the rights, privileges, and immunities of 
Chickasaw Indians. 

"3d. That this rule has been acted upon under the 
treaties of 1832 and 1834, and that many Chickasaw 
Indians who resided among the Choctaws at the date of 
said treaties and who removed to the West with the 
Choctaws have actually been allowed reservations un-
der said treaties by the commissioners, and have en-
joyed the full benefits thereof. 

"4th. That many of the present claimants are Chick-
asaw Indians who, prior to the Treaty of 1834, had in-
termarried or otherwise mingled with the Choctaws, 
removed West along with the Choctaws. 

"5th. That although they resided among the Choc-
taws, they were distinctly marked and known as Chick-
asaws, and were always held and considered as belong-
ing to the latter nation. 

"6th. That the claimants are identified and proved 
by the Chickasaw king, chiefs, and commissioners to 

be Chickasaw Indians, and under their decision and that 
ot their agent locations have been made for them" (pp 
9-18). 

(Note.—The remainder of this report is abstracted under 
the Letter of Armstrong," etc., ante, p M where it be-
longs; the letter of Pitchlynn (red ink 18, Package 7), is 
printed m full under proposition 1 of the court. The court 
is asked to consider the abstract made in the report above 
as the abstract here of Pitchlynn s letter, Armstrong's letter 
(red ink, 20, Package 7), and Hubbard's letter (red ink 10 
Package 19). V ' 9 ' 

Commissioner Smith's Report, April 26, 1876. 

On April 26, 1876 (red ink 18, Package 8), Commissioner 
Smith reported to the Secretary of the Interior upon two 
deeds from Chickasaw Indians to Eli Ayres, which were 
submitted on the 5th of November, 1875, by Harris and 
McAllister for the approval of the President, with a full 
and exhaustive brief of the legal status of the Indian title 
to the lands conveyed, as decided by the State courts of 
Mississippi and the Supreme Court of the United States, and 
which had been referred to his office for appropriate ac-
tion; he reviews some of the articles of the treaties of 1832 
and 1834; copies the 14th article or subdivision of the 
regulations of President Jackson of December 22, 1834, to 
the Indian Agent; states that the files and records of his'of-
fice show considerable delay in the consideration of the sub-
ject because of the said regulation and the non-reception of 
the census of Chickasaws entitled to reservations under the 
treaty ; refers to and quotes what Commissioner Crawford 
said in his report of April 12, 1841 (red ink 22, pp. 6-7, 
Package 7) about the President not having authority under 
the treaties to control the location of reservations (pp. 1-5) ; 



that lists of those considered entitled were, however, made 
out by the seven persons authorized, with the agent's cer-
tificate of "believed accuracy" indorsed thereon and filed 
with the Register and Receiver as required by the 6th article 
of the Treaty of 1834, and copies of these lists are on file 
in this office; the number of these had reached 1,568 when 
a question arose as to whether these seven persons were not 
certifying to names not of Chickasaw descent; that upon 
petition of certain members of the tribe, the list was for-
warded to Wm. Armstrong, Acting Superintendent of In-
dian Affairs, on 16th June, 1841, with instructions to sub-
mit the same to the Chickasaw Commissioners for their re-
jection or approval; of these locations, it appears 1,251 had 
been approved by the Department, and reported to the office 
of Indian Affairs from the General Land Office, when the 
Department issued instructions to the latter to suspend fur-
ther action until the decision of these Commissioners was 
received and acted upon; a report from them, rejecting all 
the unapproved reservations but four, was not made until 
November 26, 1842; the report was submitted to the Secre-
tary of War, March 1, 1843, with office report, and was 
returned March 3, 1843, w i t h t h i s decision thereon (the 
decision of the Secretary of War of 1843 (red ink 21, 
Package 8) is here set out in full by the Commissioner. 
It has already been abstracted, ante page 113; that this deci-
sion of the Secretary of War has controlled all subsequent 
action of the Department respecting these reservations, as 
evidenced by the reports of this office to the Secretary of 
War, viz.: July 17, 1843, December 11, 1844, January 4, 
1845; Secretary Interior, June 29, 1850; decision Secre-
tary Interior, October 21, 1851, letter to Abert and report 
of Secretary, July 2, 1852 (Note—The above mentioned pa-
pers do not appear to have been transmitted to the 
court by the Department), that Harris and McAllis-
ter contend that the action taken by the Chickasaw 

commissioners in 1842 in rejecting the claims of those 
who had been declared to be entitled by the seven 
persons named in the treaty (who were the only au-
thorized persons to decide such questions) was illegal, and 
m support of their view refer to the decisions of the Mis-
sissippi courts and to the case of Best vs. Polk (18 Wall., 
112), a case arising under the provisions of this very treaty 
in which the court decided that the title to these reservations 
was complete when the locations were made to identify 
them, and the certificates of the R agister of the Land Office 
was competent evidence that such locations were made (pp. 
6-9) : that the Indian title to the land in controversy being 
recognized by the courts the Commissioner submits certain 
proofs that the Indian grantors are Chickasaws and desig-
nating the locations, as affording all the evidence required 
by treaty that the two Indians named had the title to the 
particular tracts in question, except the formal approval of 
the General Land Office of the locations, which was with-
held, not because of any doubt of such a location having 
been made, but by reason of Department orders previously 
referred to suspended all action in the premises (p. 9) . 

That the Commissioner is of the opinion that the deed 
from Mo-nah-tubby being in accordance with the regulations 
prescribed in the 4th article of the treaty of 1834, should be 
submitted to the President with the recommendation that 
the same receive his approval; that the deed from Pah-ka-ma-
boy lacks the signature of the Indian Agent to the certifi-
cate of accuracy, and in view of this defect he is not pre-
pared to recommend its approval by the President, unless 
in the opinion of the Secretary, the absence of the signature 
is not material (p. 10). See roll No. 1309, p. 6, and 1271, 
p. 5, Amended Petition. The remainder of the report re-
lates to a request of Harris and McAllister that a search 
be made in the Department for original letter and certifi-



cates of the king and chiefs named in the treaty, and of the 
list of Indian Agents Reynolds and Upshaw, of June 24, 
1838, etc., and the Commissioner reports that he has caused 
search to be made through tlje old files of the office and 
has been unable to find them; he quotes from a communi-
cation from his office to Secretary of War Bell, dated April 
12, 1841 (red ink 22, pp. 7-8, Package 7), as accounting 
for the absence of the document (pp. 10-11). The matter 
of refunding Ayres' money under Act of Congress of Feb-
ruary 28, 1859 (11 Stat. L., 387), was also considered 
and refused because the statute did not apply (pp. 11-13). 

Secretary Schurz's Report, March 18, 1878 . 

On March 18, 1878, Secretary Schurz reported to Harris 
and McAllister (red ink 20, 41, Package 8) ; reference here 
are to pages of typewritten copy 41; the Secretary says he 
has considered the application of Eli Ayres for the approval 
of two deeds; that the application was referred by his pred-
ecessor to the Commissioner of Indian Affairs for report 
on November 5, 1875; that on April 26, 1876, the Com-
missioner in his report (red ink 18, Package 8) expressed 
the opinion that the deed from Mo-nah-tubby to Ayres was 
executed in conformity with the treaty and recommended 
its approval by the President; that as the deed from Pah-
kama-boy lacked the certificate of the Indian agent as to the 
accuracy of the selection he declined to recommend its ap-
proval by the President; that it appears from the certificate 
of Andrew J. Edmondson, Register of the Land Office at 
Pontotoc, Miss., dated March 2, 1849, that the Register 
and Receiver of said office were furnished by the Chickasaw 
Agents with what purported to be true lists of the members, 
reservees, and locations made under the fifth article of the 
Treaty of 1834; that in one of the lists of sale, date July 12, 

1838, is the name of Pale-Ka-mo-by, reservee No. 1271 en-
titled to Sections 2 and 3, Tp. 25, Range 7 E. (see Amended 
petition, p. S ) ; that in another list appears the name of 
Mo-nah-tubby, reservee No. 1309, entitled to Sections 19 
and 30, l p . 4 , Rang-e I O , West (See Amended Petition p 
6) ; that a copy of said lists of reservees and locations was 
filed m the Indian office soon after the locations were made* 
that the number of locations under the treaty had reached 
1508, 1251 of which had been approved, when it was al-
leged that the persons named in the fourth article of the 
treaty were certifying to names of persons not of Chick-
asaw descent and not entitled to the benefits of the treaty 
that on the 16th of June, 1841, the lists of reservees were 
forwarded to Wm. Armstrong, Acting Superintendent of In-
dian Affairs, with instructions to submit the same to the 
Chickasaw commissioners for their rejection or approval and 
further action was suspended until the decision of the com-
missioners was received; that the lists were subsequently 
submitted to a council of the Nation held at Boggy Depot 
I. T. which was composed of two of the persons named in 
Article 4, and of the oldest and most respectable members 
of the tribe; that on the 26th of October, 1842, they reported 
that none of the claimants named therein, except 4, were 
Chickasaws entitled to reservations; that this report of the 
committee was concurred in by Acting Superintendent Arm-
strong and approved by Hon. I. C. Spencer, Secretary of 
War, March 3, 1843, and the four claims recommended 
were admitted and the balance disallowed and rejected - that 
the claims of Mo-nah-tubby and Pah-Ka-ma-bay were in-
cluded m the latter class; that it will be seen, therefore that 
the reservations of the Indians under whom Ayres claims 
were rejected, because they were not Chickasaws, and not 
entitled to the benefits of the treaty, and their reservations 
fraudulent and void (pp. 1-3) ; that after the rejection of the 



Indian claims, the lands were sold by the United States and 
patented to other parties (p. 3). 

The Secretary then expresses an opinion that Best vs. 
Polk, 18 Wall., 112, does not apply because the fact that 
the Indian was a Chickasaw and entitled to the benefit of the 
treaty was not questioned, and did not constitute an issue 
in the case (p. 3). Note.—It was incumbent upon Polk to 
raise this question as an issue; if he did not do so, he did 
not rely on it in the case. 

The Secretary then states, as part of his opinion, that the 
sound and well-settled practice of the Executive Department 
in applications of this character, is to consider and treat 
former decisions as final, and not subject to review unless 
new facts are shown, or new and material evidence is pro-
duced; that no new testimony has been introduced, and he 
does not feel authorized to reopen and review the decision 
of Mr. Secretary Spencer made in 1843; that an error of 
judgment merely, either as to law or evidence, is not suffi-
cient to authorize a review; that in the present case he has 
nothing more to aid his judgment than the Secretary of 
War had in 1843, and to reverse his decision under such 
circumstances would be as inconsistent with the established 
practice, as it would be manifestly improper; authorities are 
cited (pp. 3-4). 

The Secretary then refers to the patents already issued by 
the Government to other persons for these lands and makes 
this an additional reason for the rejection of the applica-
tion for approval of the deeds, and cites authorities (pp. 
4-5). He also refuses the application for the sale of stocks 
held in trust by the United States for the Chickasaw Na-
tion, and for the repayment to the Indian grantees of the 
money paid by them to the Indians out of the proceeds of the 
sale of such stocks, upon the ground that there is no law 
authorizing such sale or refundment (p. 5). 

Finally the Secretary says: "It appears from the deeds 
presented that Mr. Ayres paid a valuable consideration for 
the lands therein described, and if so, should be able to ob-
tain repayment thereof either through the courts or by 
special legislation of Congress" (p. 5). 

Report of Commissioner Hiram Price to the Secretary 

of the Interior, April 19, 1882. 

On April 19, 1882 (red ink 29, Package 10), Hiram 
Price, Commissioner of Indian Affairs, reported to the Sec-
retary of the Interior on a communication from Hon. T. 
B. Reed, Chairman of the Committee on the Judiciary, 
House of Representatives, asking information so as to en-
able the Committee to act understandingly upon House Bill 
No. 5176 (pp. 1-2). The Commissioner refers (pp. 2-6) 
to the preamble and sections of the bill (Bill in Package 
10), and then states that the history and facts connected 
with the claim of Eli Ayres are fully set out in Office Re-
port of April 26, 1876, and repeats the contents of that 
report (Smith's) upon the subject, which report we have 
already abstracted, ante pp. 122-124 (reel ink 18, Package 
8) ; he then refers (p. 6) to Office Report (Crawford's) of 
April i2, 1841 (red ink 22, Package 7), as to the manner 
m which the 524 reservations, in addition to the number 
approved by the Department, were made and the causes of 
their suspension, which report we have fully abstracted, 
ante, p. 114; he then refers (pp. 6-7) to the certificates 
and lists made out by the commissioners named in the art-
icle of the Treaty of 1834, as to Cickasaws entitled to 
reservations and as to locations having been made for them, 
and also to Choctaw certificates and lists, which certificates 
have already been fully abstracted by us, ante, pp. 100-102 
(All Chickasaw certificates in Package 1; all Choctaw certifi-



cates in Package 2) ; then he refers (p. 9) to the lists having 
been sent to the commissioners for investigation, to the re-
port of the council held at Boggy Depot, October 26, 1842, 
having been sent to the Secretary of War, March 1, and his 
decision thereon March 3, 1843, which is copied on page 
8 (all in Package 7). 

The Commissioner states that the decision of Secretary 
of War Spencer has controlled all subsequent action of the 
Department respecting these reservations; that from the 
original report on file in his office (red ink 27, Package 12) 
it appears that the investigation upon which the said action 
of the War Department was based, zvas not made by the 
Commissioners named in the treaty, but by "a council of 
Chickasaws " signed by 25 persons, two of whom are among 
the Commissioners named in the treaty (p. 8). 

The Commissioner states that it is alleged that Eli Ayres 
purchased from the reservees, whose locations were thus 
rejected, certain lands in 1839, and claims that he took 
proper deeds executed by the reservee and attested by two 
subscribing witnesses, and all properly certified by two of 
the seven persons named in the fourth article of the treaty 
in the manner required by said article; that a portion of said 
deeds were certified by the agent as required; that those not 
certified by the agent have a separate receipt for the amount 
paid, attested by the same witnesses who attested the execu-
tion of the deeds; that under the action of the Department, 
as recited, these deeds were suspended in their incomplete 
condition, and none of them approved by the President (pp. 
8-9) ; that efforts have been made in behalf of Mr. Ayres 
at various times, both before the Department to secure the 
approval of the deeds and in the courts to secure the land, 
two deeds were submitted, one of each class, to this office 
with request for approval, and in office report of April 26, 
1876 (Smith's report, red ink 18. Package 8, abstracted, 

c 7 r t i t o e 2 o f I ™ 5 r 7 " l m e n d e d t h a t «>e deed bearing the 
certificate of the agent be submitted to the President for 
approval and that the other deed, in view of th a c k o 

agent s certificate, be not recommended unless t h e t , ' 

M a r k s ' \ l s T u * On s. pun;; 770 rink *>> 
, ' 1 4 1 t h e Department declined to 

recommend the approval of either of the deeds; an a mm 
been made to secure a reversal of this deci ion to 

s Office Report of June 7 , l 8 8 i (red ink 40, Package • 
he Commissioner said; "The proper „ a V f o r t h f ^ 
•oners to seek relief is by renewed appeal to Congress S e 

deeds remain unapproved" (pp. 9 - I O ) 

The Commissioner states that Mr.' Ayres being unable 
o sue in ejectment, his deeds being void until a p p f o v e d ^ 

he President, procured a power of attorney from one of 
he vendors and brought suit to test the Indian title that 

hnst,tie was affirmed in two cases (Wray vs. Doe 'to S 
& M, 461; Harden vs. Doe, 27 Miss., 567) • that in r R « 
a case was decided in the Supreme C o V t V t h e Uffi d 

States involving these Indian titles in which the title de-

P " k ™ I , l d r \ r e S e r V e e ' (Best 
Po k, l 8 Wall., 1 12) ; that it is true that the fact that the 

No t r ! i ™ W a S h-tubby, whose name is 
No. 7 6 on the list submitted to the Conunissioncrs June 

o. 184, (,ed ink 22. Package 7, endorsement) who 
was decided by the Council (red ink 27 Packao-'e 1 
not to be a Chickasaw, and whose r e s e r v ^ 
set aside as fraudulently made; that from the va 
nous papers and reports on file there appears to be 
no reasonable doubt that certain lands were pur 
chased m good faith by Mr. Ayres, and that he paid a v 1 
able consideration therefor; that it is true that the deeds 



taken by him required the approval of the Preside* , and 
that he acquired no legal title until such approval was 
given; that it was necessary, however, that he should pay the 
purchase money before he could obtain such approval, and 
the reservations being properly located as shown by the 
local land office, and the deeds being in regular form as 
required by the treaty, he would seem to be justified m 
regarding such an approval as a matter of course (pp. 

1 0 T h e Commissioner says the various reports and decisions 
upon this matter seem to admit the equity of Mr Ayres 
claims but hold that the executive Department have no 
authority to grant relief (p. n ) ; that the report recom-
mending the investigation of the lists alleged to be fraudu-
lent made in 1841, contains this exception "unless wher 
sale has been made by the Indian, when the Government will 
determine upon it, as to right and equity may appear to 
belong;" that as Mr. Ayres' purchases were made before 
this investigation was had, he would seem to be an innocent 
purchaser, whose rights it was intended should be pro-

* The Commissioner does not see any objection to the 
part of the bill which provides that Ayres shall receive back 
the money actually paid by him, with interest, for the lands 
afterwards resold by the Government, or to that part pro-
posing to pay him for lands afterwards located by other 

reservees, i. e., $1.25 per acre (p. n ) . 
The Commissioner then says the question arises as 

whether the amount involved shall be taken from the Chick-
asaw trust fund, as provided in the bill, or from the Treas-
ury of the United States; that the amount derived rom 
the sale of the lands, after the reservations were declared 
illegal, has been placed to the credit of the Chickasaw fund 

(pp. 11-12) ; that he is concluded by the previous action of 
the Department from holding that the 520 reservations were 
properly located in the name of the reservees; that the IQSS 

arising from the improper location would seem to belong 
to the party by whose fault or negligence it was caused; 
and as the Commissioners named in the treaty, and in the 
regulations made for carrying it into effect, requested these 
locations to be made for the benefit of these Indians, whom 
they certified to be Chickasaws and entitled to the benefits 
of the treaty, this fault or negligence would appear to be 
chargeable to them; the action of the Commissioners was 
never reconsidered by them and still stands as their action, 
authorized by the treaty, and the only parties so authorized, 
to decide such questions; that the action of the agent in 
approving the selections was based upon the evidence of the 
chiefs and there is no indication of neglect on his part; that 
if the view were to be taken that the reservations were 
properly made and the reservees actually Chickasaws, it 
would follow that the reservations were the property of the 
vendors and the Chickasaw Nation could legally derive 
no benefit therefrom; that in either case he is of.the opinion 
that the amount should be taken from the trust fund as 
provided in the bill (p. 12). 

The Commissioner says that as to the lands afterwards 
located by other claimants, if the original reservation had 
been properly made the Chickasaw fund would be clearly 
chargeable, as two reservations would have been made on 
the same land by which it would have resulted that an equal 
quantity would have been sold for the benefit of the Na-
tion; that if the reservations were illegal, no direct benefit 
has been received by the funds, still as damage has resulted, 
the fund of the Nation through the fault of whose agent it 
occurred should be chargeable therewith (p. 13). 



Report of Secretary Teller to Hon. Thos. B. Reed, 
April 28, 1882. 

On April 28, 1882 (red ink 35, Package 10), the Secre-
tary of the Interior reported to Hon. Thos. B. Reed, Chair-
man Committee on the Judiciary, House of Representatives, 
and enclosed the report of the Commissioner of Indian Af-
fairs of April 19, 1882 (red ink 29, Package 10; abstracted, 
ante, p. 127), and also the former report from the same 
office of the 12th April, 1842 (red ink 18, Package 8, ab-
stracted, ante, p. 1 2 1 ) ; he refers to the provision of the 
Treaty of 1834 reserving lands to the Chickasaw Indians 
and empowering them to alienate the same, and says that 
locations were made and concluded under the treaty by 
nearly 2,000 of the Indians; that in the process of further 
locations the question of fraud was suggested in that per-
sons other than Chickasaw Indians were locating lands un-
der the treaty; that such further locations appear to have 
proceeded regularly under the provisions of the treaty, that 
an investigation, however, was ordered and resulted in the 
rejection by the War Department, then having charge of 
Indian Affairs, of 520 of the locations made on the ground 
that the locators were not Chickasaw Indians (p. 1) ; that 
after these attempted locations and before their rejection by 
the War Department, Eli Ayres claims to have purchased 
the lands from a portion of these 520 reservees, receiving 
deeds therefor, in some cases wholly, and in others partly, 
complying with the treaty requirements as to deeds of aliena-
tion by the reservees, except as to the approval of the Presi-
dent; the Department having rejected the locations has uni-
formly declined to submit the incomplete deeds to the Presi-
dent for approval, though often requested to do so; the 
United States otherwise disposed of the lands covered by 
the rejected locations in accordance with the treaty stipu-

the courts, on the ground that the G o v e ™ em h m 

granted the lands, had no title to c o n v e y h Z " J m ' 7 
was to the Chickasaw Indians; the force'of the 
would therefore seen, to place the title h reacted ^ 
vees from whom Ayres holds title - C o n f e s s n 
and the Department in another, U ^ J Z l Z Z o ^ 

t e x e r c i s e of ^ Z ^ J Z ^ t 
the t r a n s a c t s (pp. 2 - 3 ) . t h e ^ the case s o f 

as they are known here, seem to warrant t o ^ o n ^ l 

tT: a s ^ 

may decide to be proper and iusf t h a t V ^ 
hv th* r . , J ' t h a t t h e proceeds received 
by the Government for the subsequent sales of the Z f 
were required by the treaty to be placed to the c e ^ o f T 
C ;ck t r u s t f u n d j a n d t h e ^ ^ m d i * dit 
ment has been complied with • it doe, nnt 7 r e^u i r e~ 
unreasonable, or wanting i n ^ h C h l t l w T fs Zefzzr rrto meet the 
fund ( p 3 ) C ' m r g e d a g a ' n S t t h e Chickasaw t r u s t 



Reply of Secretary of the Interior and Secretary of the 
Treasury to Call of Court of Claims. 

On June 24, 1905 (see " A , " Package 15), the Chief 
Justice of the Court of Claims allowed a Call on the De-
partment of the Interior for certain information and certi-
fied copies of papers and documents. 

On October 3, 1905 (see "B," Package 15), the Acting 
Secretary of the Interior transmitted the report of the 
Commissioner of Indian Affairs together with certain in-
formation and documents and states that it will be impos-
sible for the Indian Office to furnish certain other in-
formation requested, and suggests that a Call be made on the 
Treasury Department for such information, showing when 
the amounts specified in the letter of the Commissioner of 
the General Land Office were placed to the credit of the 
Chickasaw Nation. 

On July 25, 1905 (see "C ," Package 15), the Commis-
sioner of the General Land Office (Mr. Richards) reported 
in response to the Call above referred to; he sets out the 
specific item of the Call, and states that items 1 and 2 relate 
to records understood to be on file in the Indian Office; 
that the table annexed and made a part of the report shows 
locations of record on the tract book for lands in tabulated 
petition made part of said motion, none of which were made 
by the Indians named therein, a record of lands sold by the 
Government to the extent of tracts in controversy, date 
thereof, and price paid for same; that some inaccuracies as 
to description of land were found in the tabulated statement 
and attention called thereto in column of remarks; that in 
certain cases the tabulated allegations show sales where this 
report indicates locations for reservees; that sales were 
made in many cases not recognized in this report for the 
reason that repayment was made therefor subsequently and 

^ r t r ^ H r ; : r v e d a n d ™ * 
to is printed pages /o „ 0 ™ V t ^ S t a t e m e , , t r e f e r ^ 
Evidence.) 5 5 3 f ° r m e r Statement and Abstract of 
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made at Pontotoc, Miss a land ! ( T t l 0 " S w e r e 

treaty for the purpose o f ' C ' ' e a t e d t , n d e r the 
'he receipts J m T e l 
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Acting Commissioner of Indian Aff ,- /T 
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matter have been ^ t r e m ' h " P 3 P e ' ' S to the 



dated prior to 1876; that he transmits the originals m all 
cases where practicable, and copies of others where it ap-
peared impracticable to furnish the originals; that it can not 
be said that these inclosures are all the documents relating 
to the matter, but it is believed all that are important and 
necessary are included; that for convenience an abstract of 
the enclosures is transmitted and reference thereto will en-
able any paper desired to be readily examined (p. 1) (iea 
ink 1 and 42, duplicates of said abstract, Package 15) ; that 
some papers not reported found, in previous communications 
are enclosed and some references to papers were made which 
have not been located; that an examination of these papers 
brings out the fact that Eli Ayres first presented the subjec 

matter, out of which his claim arises, in 1 8 7 6 ; ^ - ^ 
was made thereon April 26, 1876 (see red ink 18 Package 
8 , abstracted, ante, p. 1 2 2 ) , and that since that date ^ 
reports have been made which fully review the facts on 
which claimants cause is based; that copies of t h e s e reports 
are enclosed, some features of which are emphasized as fol-
lows: that Ayres was not known here as a claimant to the 
lands specified in his petition until 1876; that when the lo-
cations were s u s p e n d e d i n 1 8 3 9 , and finally rejected m 1 8 4 2 , . 

Joseph Bryan, as attorney for the Indian claimants made a 
strong effort to establish the rights of the s e v e r a l Indians, 
and his original briefs are enclosed (p. 2) (see red ink 15, 
Package 6 ) ; that during the period Bryan was present-
ing the claims of the Indians to this office, Benjamin Clem-
ents, of Fayetteville, Tenn., urged the approval of the 
selections because he was interested as a purchaser of these 
lands from Indians whose claims were rejected; the par-
ticular tracts he claimed are not disclosed, but the Indians 
and the lands he referred to as well as those represented by 
Mr Bryan include most of the parties and lands included in 
the Ayres' claims, but the combined claims here mentioned 

dc- not c o ^ r all the rejected claims; it appears therefore 
that the original claimants and those claiming under them 
at the time of the transaction, and who made claim within 
reasonable time, were denied, and the decision would seem 
to be correct; among the enclosures will be found original 
fists of the names of Indians whose locations were rejected 
the schedule of Agent Reynolds, his letter transmitting 
them a copy of the records of the Crickasaw Agency certi* 

b y A - M " M - Upshaw are among the enclosures; the 
papers GO not agree; the original lists do not conform to 
the law governing locations under fifth and sixth articles of 
the treaty controlling the agent in transmitting the schedules 
and lists ; the agent says he can not sign a certificate of 

believed accuracy" as required, while Upshaw's copy shows 
that all was done that could be done or that was required-
Ayres brought this claim to the attention of this Office by 
Harris and McAllister, attorneys, in 1876 (see red ink 18 

1 a c k a g e 8 ) ; t w o d e e d s were presented from rejected loca-
tors for approval; a report was made thereon April 26 
1876, and the Secretary decided adversely in his l e t t e r of 
March 18, 1878 (pp. 2-3) ( s e e red ink 41, Package 8) 

Reply of Act ing Secretary Treasury to Call of Court of 
Claims, November 14, 1905. 

On November 14, 1905 (see D, Package 15), the Acting 
Secretary of the Treasury in response to a Call of the 
court states that the sum of $ 4 8 , 0 6 1 . 5 6 represents pro-
ceeds of sales of reserved Chickasaw lands received and 
covered into the Treasury under treaty stipulations and un-
der Act of April 20, 1836 (5 Stat., 10) ; that as shown 
by copy of report made by Acting Commissioner General 
Land Office, November 6, 1905, to the Secretary of the 



Interior in response to its inquiry of October 27. iqq^ ^ 
dates of sales of the reserved Chickasaw lands scheduled ' 
the report of the Commissioner of the General Land Office 
of July 25, 1905, were between Dec. 5, 1836 and May 20 
1853; that the approximate date of sales is estimated as 
May 1, 1846 (pp. 1-2). 

That during the period December 5, 1836, to May 20 
1853, t l i e r e w a s invested by the United States for the 
Chickasaw lands, unreserved and reserved, in account for 
"carrying into effect Treaty with Chickasaws," the sum of 
$1,901,263.33, bearing interest at not less than five per 
cent, per annum, $48,061.56, being a part of the sum so 
invested (p. 2). 

That computing interest at 5 per cent, per annum on 
$48,061.56 from approximate average date of sales of May 
1, 1846, clown to Nov. 1, 1905, the interest would amount to 
$142,983.14, which with the principal of $48,061.56, would 
make a total of $191,044.70 (p. 2). 

Whitf ield's Statement and Copy of Land Office 
Records. 

On Feb. 25, 1876 (red ink 1, large roll Package 9), 
Luke J. Whitfield shows by his affidavit that he was permit-
ted by the officers of the General Land Office to make an 
examination and copy the books in said office to meet the 
application of Eli Ayres for a list of 194 sections of land for 
the reason that the Commissioner could not furnish the in-
formation and copies asked for on account of lack of clerical 
force; that he (Whitfield) in the presence and with the 
knowledge and consent of the proper officers made a full and 
complete abstract or copy from the said General Land Office 
Books of Record as per original list sent to the Commis-
sioner, which transcript covered 2 0 ^ large pages which 

he marks Exhibit " A " ; that the books from which he copied 
the description of the lands were labeled and designated as 
Chickasaw Land Books in the said General Land Office; 
that he found on investigation that all or nearly all of the 
lands specified in the list had been sold by the Government 
to persons other than those who purchased the lands from 
the Indian reservees under the Treaty of 1834, or else they 
had been located as reserved for different Indians than the 
original reservees; that he noticed memoranda on said books 
of applications for repayment of money that had been paid 
by persons for these lands. 

The Exhibit " A , " referred to in said affidavit of Whit-
field, has already been fully abstracted in tabulated form un-
der paragraph 8 of the court's order, and we respectfully 
ask the court to accept that as the abstract here. 

President Jackson's Regulations of 1834. 

The regulations prescribing the mode of executing the 
provisions of the Treaties of 1832 and 1834 is in the record 
(Package 14). The 14th subdivision (p. 7) provides that: 

"Lists of all the locations, except those under the 8th 
Article, will be transmitted without delay, after the 
same are made, by the said Register and Receiver, to 
the General Land Office, but no location, under any of 
the articles of said treaty will be considered as final, 
or as conferring any right whatever, until same are 
approved by the President of the United States." 

Deposition of James K . Jones. 

James K. Jones (Package 18) says his age is 65; that 
he lives in Hempstead County, Ark., but is now in Washing-
ton ; that he is not interested in this claim; that he was in the 
U. S. Senate from 1885 to 1903; knew James S. Dollarhide 



for a number of years ; he resided at Rocky Comfort, Littl 
River County, Ark., about 40 miles from witness; knew him 
well for many years; he was sheriff of his county for a num 
ber of years, was County Judge, member of the Legislature 
and practiced law; he was regarded a perfectly upright man 
of the best character; one of the best citizens; he lived for 
many years in Sevier and Little River Counties, and was 
well known to all the citizens of that section, and no man 
stood higher, or had higher reputation for integrity and 
uprightness and absolutely straightforward character; wit-
ness is acquainted with Dollarhide's handwriting; corres-
ponded with him for a number of years; he is the same Dol-
larhide mentioned in the affidavit shown witness; the signa-
ture to the affidavit, dated Jan. 13, 1890, is said Dollarhide's 
(pp. 2-3) ; witness also identifies the signature to a list or 
description of lands attached to the said affidavit, filed March 
9, 1905, Court of Claims, as Dollarhide's signature (p. 4). 

Witness is shown another affidavit made on June 17, 
1878, endorsed Cong. Case, and filed March 9, 1905, Court 
of Claims, and states that he has no doubt the signature 
thereto is Dollarhide's. Said affidavits are offered in evi-
dence and made Exhibits A and B (pp. 4-5). 

Witness says from information from people down there 
from a number of sources he has no doubt that Dollarhide 
is dead; he would be in the neighborhood of ninety if living 
(p. 5). 

Witness can not say that he has had an opportu-
nity to examine all of about 150 deeds from certain 
Indians of the Chickasaw Nation to Eli Ayres, but he 
has examined enough of them to satisfy himself about 
them; he did that when he was a member of the 
Senate and examine one or two of them to-day; 
he has 110 doubt that the signature of Dollarhide as 
a witness to said deeds is his genuine signature; a change 
takes place in a man's handwriting in forty or fifty years, 

but witness has been familiar with Dollarhide's handwrit-
ing the latter part of his life, and has talked and corres-
ponded with him about this matter and from his own state-
ment is absolutely sure he is a witness to these deeds (p. 6). 

Statement of Dollarhide to James K. Jones. 

There is also a letter from Dollarhide to "Friend Jones" 
(meaning no doubt Senator James K. Jones, who was a 
member of the Senate Committee) of date Sept. 7, 1888, 
in which he states that he was employed by Eli Ayres and 
others to accompany Robertus Wilson, who was represent-
ing several parties purchasing lands from the Chickasaw 
Indians and their descendants, who previous to the treaty 
with the United States had come West and married among 
other tribes, mostly among the Caddos and Choctaws; that 
all that could make satisfactory proof to the Commissioners 
were entitled to land in Mississippi under the treaty with 
the United States; that such was affiant's information; that 
Mr. Wilson purchased a great many of those claims, taking 
deeds from the Indians for their lands which affiant wit-
nessed; that Wilson made payments at the time varying 
from $100 to $250 and gave an obligation for the balance 
to be paid at a store the parties had on the Indian line; that 
the payments made at the time the deeds were made were 
principally in paper money—he supposes in Louisiana, Mis-
sissippi, Tennessee and Arkansas money as that was the kind 
mostly in circulation there at the time; that Wilson and affi-
ant assisted at the store in paying off many of the obliga-
tions given for the balance 011 the lands; that the payments 
were made in goods, money, cattle, horses and some negroes; 
that he is satisfied the obligations were all taken up as he re-
mained at the store several years afterwards and none of 
the obligations were presented. (See red ink 23, Package 
11.) 



Affidavits of Dollarhide, Exhibits A and B to Jones' 
Deposition. 

On the 13th day of January, 1890 (red ink 31, Package 
11) , Jame S. Dollarhide stated in an affidavit that in May 
and June, 1839, he witnessed the execution of about 149 or 
150 deeds made by certain Chickasaw reservees to Eli Ayres, 
conveying to him certain lands in Mississippi which were re-
served to them by the Treaty of 1834; that the lands de-
scribed in each of said deeds were paid for in every instance 
as set forth in each, the deed, as stated in his former affi-
davit ; that the price so expressed was the ruling price and 
considered a fair valuation for the lands; that to most of said 
deeds is attached a receipt for the money paid for said lands; 
that affiant also witnessed the execution of said receipts, 
signing his name sometimes as James or Jas. Dollarhide; 
that all of said sales and purchases were made in good faith 
and fairness to the best of his knowledge and belief; that he 
well knew Eli Ayres who was a large dealer in Chickasaw 
lands at that time, being the owner of large property in land, 
slaves, and money; that some years after affiant proved the 
execution of the deeds before the Clerk of the Probate Court 
of Pontotoc County, Miss.; that on January 13, 1890, 
George E. Harris, attorney, exhibited to him the said deeds 
which he examined particularly, each in consecutive order 
by numbers on the back, and that his genuine signature ap-
pears on said deeds and receipts; witness identifies a printed 
list and his signature thereto and compares it with the deeds; 
that wherever his name appears on said deeds and receipts 
the same is his genuine signature, signed in good faith; that 
there seems to be one deed omitted, No. 1257, upon which 
his genuine signature appears to the deed and receipt. (Ex-
hibit B (red ink 30) Package 11) , as far as it goes, is like 
the above affidavit. 

George E. Harris (Package 17) says he knew Eli Ayres 
for about 30 years; he died in Sept., 1890; recognizes Ayres' 
signature to affidavit handed to him; witness wrote the affi-
davit as Ayres attorney in this case. Affidavit made Ex-
hibit A. He is shown a second affidavit in his own hand-
writing and says the signature thereto is that of Eli Ayres. 
Affidavit made Exhibit B (pp. 3-4) ; he identifies certificates 
of Register Edmonson and says he received them from Eli 
Ayres and placed them in a box in the Washington Safe 
Deposit Co. and they remained until a week ago, when he 
handed them to Simon Wolf for use in this case (pp. 3-4). 
See Exhibits 1 to 18, Wolf's deposition. Witness examines 
deeds and receipts attached thereto, which are handed to him 
and says they are the same deeds and receipts that he re-
ceived from Eli Ayres and placed in the box in the Washing-
ton Saving & Deposit Co.; he was familiar with the deeds 
and receipts as attorney; there were 150 of them; he sub-
mitted two of them to Senator Teller, which are now in the 
hands of E. H. Jemison of the Treasury Department (pp. 
6-7). See Exhibits 19 to 21, Wolf's deposition. The wit-
ness then examines an affidavit of Luke J. Whitfield, at-
tached to a list of lands, and says the signature thereto is 
Whitfield's; that the affidavit and list of lands are in Whit-
field's handwriting; he employed Whitfield to do this work 
because the Land Office did not have the force to do it; they 
are made Exhibit C (pp. 8-9). 

Ayres ' Affidavits—Exhibits A and B. 

An affidavit of Eli Ayres, dated Dec. 22, 1884, shows that 
he paid the amount specified in each deed and took separate 
receipts from each vendor for the sums paid (Exhibit A to 
dep. of Harris, Package 11) . 



In another affidavit of Eli Ayres, sworn to on May 16, 
1888, it is stated that he devoted much of his time and 
means, as many others did, to the purchase of lands from the 
Chickasaw Indian reservees, and in 1839 purchased land 
from about 149 reservees, the lands so purchased by him 
having been located to said reservees as shown by the books 
of location in the local Land Office at Pontotoc, Miss.; that 
he took proper deeds from each of the Chickasaw reservees 
for the lands purchased by him; that he paid the actual 
amount specified in each of the said deeds to the grantors 
therein named, and that he took separate receipts from each 
grantor for the sum paid to him or her (Exhibit B to Har-
ris dep. (red ink 27), Package 11) . 

Deposition of Simon Wolf . 

Simon Wolf testifies (Package 19) that he is acquainted 
with George E. Harris, who is now at the Rupert Home; 
saw him last on June 7, at the office of the Washington Safe 
Deposit Company, 916 Pa. Ave., this city; met him there 
so as to assist in getting from the Safe Deposit vault a box 
alleged to contain certain papers necessary in this case; ob-
tained a box, wrapped in paper, with a white string tied 
around it by the officer of the bank, and which box did not 
pass out of his hands from the time he received it until he 
put it into his safe, corner 14th and G Streets, and from 
which place he took it this morning to bring it to this office, 
and has it here subject to inspection; received it from the 
company with the knowledge and consent and upon the au-
thority of George E. Harris in writing; the box came im-
mediately from the vault to his hands; he opened the box 
and exhibited to the Commissioner the papers pertaining to 
this case; he presented 16 certificates of Andrew J. Edmon-
son Register, relating to location of lands under the Chick-
asaw Treaty of 1834, which he marks Exhibits 1 to 16 

(Dep., pp. 3-7) ; also two certificates of Benj. Reynolds, 
Chickasaw Agent, upon the same subject, which he marks 
Exhibits 18, 19 (Dep., pp. 7-8) ; also 150 deeds from cer-
tain Chickasaw Indian reservees to Eli Ayres and the re-
ceipts attached thereto, which he marks Exhibits 19 to 166 
(Dep., pp. 8 to 31). 

Deposition of Ewan H. Jemison. 

Ewan PL Jemison (Package 16) testifies that he has 
known George E. Harris for about 14 years; says he has a 
claim for expenses incurred during the sickness of Mrs. 
George E. Harris; does not know what claim Mrs. Harris 
had upon this case ; has kept life insurance policy Mr. Harris 
for $300 payable at his death; Rupert Plome is beneficiary; 
witness has no interest in the policies; George E. Harris de-
posited with witness two deeds pertaining to this case, one 
No. 1324, from Ish-to-ni-ah to Eli Ayres, dated May 16, 
1839, for sections 2 and 3, Tp. 5, range 11 west, which he 
marks Exhibit A (pp. 2-4) ; also produces another deed, No. 
1260, with receipt attached; grantor Ish-tish-ka, grantee Eli 
Ayres; date May 3, 1839, for sections 15 and 22, Twp. 25, 
range 6 east, which he marks Exhibit B (pp. 5-6). 

Deposition Ernest C. Varela. 

Ernest C. Varela (Package 20) testifies that he is acting 
repayment clerk in the U. S. Land Office ; turns to page 66 
of the book which he produces as custodian and puts in evi-
dence the account of Martin P. Hardin showing the repay-
ment to Hardin of $200.73 due from the United States 011 
account of the sale to him of land in the Chickasaw section, 
the title not being in the United States at the time of sale 
(Dep., pp. 2-3). 



Reports Committees of Congress. 

We have already referred to and quoted from the reports 
of the Committees of Congress (Package 13) in the preced-
ing and subsequent pages, and also in our original state-
ment and abstract of evidence at pages 26, 27, 30-33, 34, 
41, 46-48, and respectfully ask the court to treat these ref-
erences and quotations as our abstract of those documents. 

C L A I M A N T ' S R E Q U E S T S F O R F I N D I N G S OF 
F A C T . 

The claimant, considering the facts hereinafter set forth 
to be proven, and deeming them material to the due pre-
sentation of this case in the findings of fact, requests the 
Court to find the same as follows: 

I. 

That said Eli Ayres, claimant's decedent, departed this 
life on the 3d day of September, 1890, in the County of 
Kaufman, State of Texas, leaving a last Will and Testa-
ment, a certified copy of which is marked "Exhibit B," to the 
amended petition. 

Clover's Report, No. 2113, H. R. 52d Cong., 1st 
Sess., p. 2, Package 13. 

Harris' Deposition, p. 2, Package 17. 
Exhibit A, Amended Petition. 

That in the said last Will and Testament of the decedent 
provision is made for the distribution of the proceeds of 
this claim, and also for the appointment of an executor as 
follows: 

Item 2d. All outstanding debts and the claims I now 
have or may have had before the Congress of the United 
States of America, together with the land now owned by 
me in the State of Mississippi, to be equally divided between 
my children as follows, to wit: A. E. Johnson, B. O. Ayres, 
J. T. Ayres, W. E. Ayres, Mary Adler, Charley C. Ayres, 
Nellie Bartlett, and Ollie B. Jackson, and I furthermore 
give and bequeath to the heirs of Zelora Osborn, ten dol-
lars, and the heirs of Isadora Osborn (Frank and Carrie) 
one hundred dollars, to be paid out of any claims that may 
be due and paid hereafter out of the -claims now pending at 
Washington, D. C. 

Item 3d. I hereby appoint my son J. T. Ayres of said 
Kaufman County, State of Texas, my executor of this my 
last Will and Testament, without security, this Oct. 11, 
1887 (Exhibit B to Amended Petition, p. 19). 

II. 

That the claimant was on the 20th day of November, 
1890, appointed executor of the estate of Eli Ayres, de-
ceased, by the County Court of Kaufman County, in the 
State of Texas, and duly qualified on the said date as such 
executor, and brings this suit as such executor, and, also 
brings into Court his warrant of authority as such executor 
(Exhibit A to Amended Petition, p. 19). 

III. 

That pusuant to the fifth article of the Treaty of May 
24, 1834, there were reserved and located for the following-
named Chickasaw Indians, heads of families, who were 
duly listed and enrolled for the purpose, sections and parcels 
of land in the State of Mississippi, as follows: (Here insert 



list on pages 5 and 6 Amended Petition, beginning with roll 
number 1256 and ending with roll number 1369.) 

See Book No. 13, pages 83 to 88, inc. . 
Certificate Register Edmonson, Exhibits 1 to 18, inc., 10 

deposition Simon Wolf, Package 5. 
Deposition Simon Wolf , pp. 1 to 8, Package 19. 
Report Commissioner Smith, Package 8. 
Report Commissioner Price, Apr. 19, 1882, p. 7, Pack-

age 10. 1 a o 
Report Commissioner Crawford, Apr. 12, 1841, p. 17, 

Package 10. 
Deposition George E. Harris, pp. 4-5, Package 17. 

Points of L a w . 

"The term 'reservation' was equivalent to an abso-
lute grant. The title passed as effectually as if a grant 
had been executed. The same term used in the Choc-
taw treaty, was held to pass title, although it was then 
provided that a grant should issue. Newman vs. Har-
ris and Plummer, 4 Howard, 522. In this case the 
treaty has not contemplated a further grant, or other 
evidence of title, showing conclusively that by the 
terms used it was intended that a perfect title was 
thereby intended to be secured. The Indian then under 
whom complainants claim, had in herself an absolute 
and unconditional title in fee simple. The title was 
conferred by the treaty, it was not, however, perfect 
until the location was made, the location was necessary 
to give identity." 

Niles et al. vs. Anderson, et al., 6 Miss. (5 How.), 
383-

Wray vs. Doe, 10 Smed. & Mar., 461. 
Hardin vs. Plo-yo-po-nubby's Lessee, 27 Miss., 582. 
Best vs. Polk, 18 Wall., 118-119. 
Article 5, Treaty 1834, 7 Stat., 451-2. 
Rutherford vs. Greene's Heirs, 2 Wheaton, 196. 
Lessee of French vs. Spencer, 21 Howard (U. S.), 

228. 

"The Indian reservation right was, therefore, before 
location, the proper object of bargain and sale, to the 
extent of creating an equity in favor of the vendee." 
(Niles vs. Anderson, 6 Miss. (5 How.) , 377, 383. 

In Best vs. Polk, 18 Wall., 115, Mr. Justice Davis says: 

"* * * that the Indians supposed they were pro-
viding for a good title to their 'reservations' is mani-
fest enough, because they declare, in the second treaty, 
that they wish to have the management of their af-
fairs in their own hands. 

"This disposition, which was natural under the cir-
cumstances, the United States yielded to, and agreed, 
when the body of the lands were surveyed, to reserve 
from sale certain limited portions on which the reser-
vations should be located. This was done in obedi-
ence to a just policy, for it would have been wrong, 
considering the dependent state of these Indians^ to 
hold them to their original engagement. The United 
States could not afford to do this, and, therefore, will-
ingly consented to recede to the Indians enough lands 
for their wants. Can it be doubted that it was the 
intention of both parties to the treaty to clothe the 
reservees with the full title? If it were not so there 
would have been some words of limitation indicating 
a contrary intention. Instead of this there is nothing 
to show that a further grant, or any additional evi-
dence of title, were contemplated. Nor was this nec-
essary, for the treaty proceeded on the theory that a 
grant is as valid by a treaty as by an Act of Congress, 
and does not need a patent to perfect it. W e conclude, 
therefore, that the treaty conferred the title to these 
reservations, which was complete when the locations 
were made to identify them." 

Niles et al. vs. Anderson et al, 6 Miss. (5 How.) , 
383. 

Wray vs. Doe, 10 Smed. & Mar., 461. 
Hardin vs. Ho-yo-po-nubby's Lessee, 27 Miss., 582. 
Article 6, Treaty 1834, 7 Stat., 451-2. 
Lessee of French vs. Spencer, 21 Howard (U. S.) , 

228. 



"The whole title of the United States was parted 
with, and vested in the Indians, to the extent of the res-
ervations made in the treaty, and became specific and 
perfect as soon as the Indians were enrolled and 
located." (Niles et al vs. Anderson et al, 6 Miss. (5 
How.), 379. 

The treaty does not require the list or roll of the agent 
to be filed with the Register and Receiver before the loca-
tion can be made. Such a list or roll or certificate could be 
made to the Register and Receiver without returning to 
them the list made by the seven chiefs to the agent. It is 
said in Hardin's case, 27 Miss., 582: 

"The certificate required may have been made by the 
agent upon the return of the lists to him by the chiefs, 
and the location may have been made by the Register 
and Receiver upon the list filed with the agent, which 
list may not have been deposited with the Register and 
Receiver for several months afterwards." 

IV. 

That pursuant to the sixth article of the treaty of May 
24, 1834, there was reserved and located for each of the 
following-named Chickasaw Indians, not heads of families, 
who was duly listed and enrolled for the purpose, a section 
or parcel of land in the State of Mississippi, as follows: 
(Here insert list on pages 6, 7 and 8, Amended Petition, be-
ginning with roll number 598 and ending with roll number 
776.) 

See Book No. 13, pages 130 to 136, inc. 
Certificates Register Edmonson, Exhibits 1 to 18, to de-

position Simon Wolf, Package 5. 
Deposition Simon Wolf, pp. 1 to 8, Package 19. 
Deposition Geo. E. Harris, pp. 4-5, Package 17. 

Report Commissioner Price, Apr. 19, 1882, p. 7, Pack-
age 10. 

Report Commissioner Smith, Package 8. 
Report Commissioner Crawford, Apr. 12, 1841, p. 17, 

Package 7. 
Deeds and certificates and receipts attached, Exhibits 19 

to 166, to deposition Simon Wolf, Package 19. 

Points of Law. 

The authorities presented under the preceding request 
No. 3 are applicable here. 

V. 

That Eli Ayres, now deceased, purchased at various dates 
in the months of May and June, in the year 1839, from the 
Chickasaw Indian reservees and locaters named in the tabu-
lated statements set out in the preceding requests numbered 
III and IV, the respective sections and parcels of land situ-
ated in the State of Mississippi, and described in said state-
ments, and paid to said Chickasaw Indians severally a fair 
and valuable consideration therefor, namely, $800 per sec-
tion, or $1.25 per acre, that being the maximum price fixed 
in Article XI, of the Treaty of 1834, for said lands at pub-
lic sale, and by virtue of said purchase took deeds of convey-
ance signed, sealed, and delivered to him by said Indians, 
respectively, the said original deeds having been produced 
as evidence herein, the said several sections and parcels of 
land, being more particularly described and shown by the 
following tabulated statement, to wit: (Here insert list 011 
pages 9 and 10, Amended Petition, beginning with roll 
number 1256 and ending with roll number 1369; also list 
on pages 9, 10, 11, Amended Petition, beginning with roll 
number 598 and ending with roll number 776,) 



Deeds and certificates and receipts attached, Exhibits 19 
to 166 to deposition Simon Wolf, Package 19. 

Wolf's deposition, pp. 8 to 31, Package 19. 
Deeds and certificates and receipts attached, Exhibits A 

and B to Jamison's deposition, Package 16. 
Jamison's deposition, pp. 3-4, Package 16. 
Harris' deposition, pp. 5 to 8, Package 17. 
Dollarhide's deposition (red ink 31), Exhibit A to Jones' 

deposition, Package 11. 
Dollarhide's affidavit (red ink 30), Exhibit B to Jones' 

deposition, Package 11. 
Jones' deposition, Package 18. 
Dollarhide's statement (red ink 23), Package 11. 
Ayres' affidavit (red ink 27), Exhibit B to Harris' deposit 

tion, Package 11. 
Ayres' affidavit, Exhibit A to Harris' deposition, Pack-

age 11. 
Harris' deposition, Package 17. 

Points of Law. 

"Complainants not having complied with the require-
ments of the treaty in full, the question arises, what 
title have they? for they must recover on the strength 
of their own title. That title must depend in part upon 
the character of the title of the vendor at the time of 
purchase. Had the Indian then any right, and could 
that right be sold before the completion of the location ? 
No doubt she had some right, and the enrollment and 
location required by the treaty, merely serve to fix it 
to specific boundaries (Rutherford vs. Green's Heirs, 
2 Wheaton, 196, Art. 6, Chick. Treaty). Second pro-
position likewise clear. A mere possibility, coupled 
with an interest in real estate, may be made the subject 

of a contract which a court of equity will enforce (Hob-
son vs. Trevor, 2 P. Wms., 191 ; Wright vs. Wright, 1 
Ves. Jr., 408). It may also be devised (2 Eden, 342; 
2 Dess., 430). The Indian reservation right was. 
therefore, before location, the proper object of bargain 

and sale, to the extent of creating an equity in favor of 
the vendee" (Niles et al. vs. Anderson et al,, 5 Miss., 
379)-

"The Indian then had a title to the land. * * * 
The equitable title is thus abundantly shown" (Niles 
et al. vs. Anderson et al., 5 Miss., 385. 

The syllabus in the above cited case, page 365, is as fol-
lows : 

"The treaty requires that when the Indian sells his 
reservation, certain officers shall certify to his compe-
tency to manage his affairs, and also to the adequacy of 
the price and that the President shall approve; but it 
seems these are not conditions precedent, and that a 
conveyance by the Indian without these formalities will 
pass an equitable title." 

"The Indian reservation right was, therefore, before 
location, the proper object of bargain, to the extent of 
creating an equity in favor of the vendee" (Niles vs. 
Anderson, 6 Miss. (5 How.), 379, 383). 

VI. 

That the United States and its officers ignored and disre-
garded the title acquired under the grant of the treaty of 
May 24, 1834, by the said Chickasaw Indian reservees and 
locaters, to the said lands, situated in the State of Missis-
sippi, and also ignored and disregarded the equitable rights 
and title of Eli Ayres to said lands situated in the State of 
Mississippi, acquired by him from said Chickasaw Indians 
by deeds of conveyance, duly executed, signed, sealed, and 
delivered to said Ayres for a fair consideration, which was 
paid, and wrongfully disposed of said lands, by selling about 
141 sections or parcels of the same at public sale, and by lo-
cating the remainder, or about 53 sections or parcels there-
of, as unreserved and unlocated lands under the Treaty of 
May 24, 1834, to other persons than said Chickasaw reser-



vees, as is more particularly shown by the tabulated state-
ment transmitted by the Secretary of the Interior of date 
Aug. 3, 1905, which is as follows: (Here insert list on pages 
13, 14, 15, 16, 17, Amended Petition.) 

See tabulated statement transmitted by Secretary Interior, 
Aug. 3, 1905 (red ink 45), Package 9. 

See tabulated statement of Whitfield (red ink 1), Pack-
age 9. 

Mr. Teller's letter to Chairman Reed, Apr. 28, 1882 (red 
ink 35), Package 10. 

Report Commissioner Smith Apr. 26, 1876, pp. 3-4 (red 
ink 18), Package 8. 

Report Commissioner Crawford, Apr. 12, 1841, pp. 6, 7 
(red ink 22), Package 7. 

Deeds and certificates and receipts attached, Exhibits 19 
to 166 to Wolf's deposition, Package 19. 

Deeds and certificates and receipts attached, Exhibits A 
and B to Jemison's deposition, Package 16. 

Decision Secretary Spencer 1843 (red ink 21), Package 8. 
Instructions President Jackson 1834, Package 14. 

Points of Law. 

"That the instructions from the War Department, as 
to the construction of the treaty have no binding force. 
One party to the treaty could add nothing to its terms, 
without the consent of the other. The rules of the De-
partment as to the mode of carrying the treaty into exe-
cution, and for the guidance of the officers of the Gov-
ernment, not trenching upon the rights of the parties, 
would be considered obligatory. But the Department 
could impose no new condition upon the reservees" (10 
Smed. & Mar., 452, 462; Choctaw Nation vs. United 
States, 21 Ct. Clms., 105). 

VII. 

That the lands reserved and located to the Chickasaw In-
dian reservees and sold and conveyed by them to Eli Ayres 
as aforesaid, namely, 53 sections and parcels, and which had 
not been sold at public sale, were located to other persons or 
Chickasaw Indians by the United States Government, in 
the years 1840, 1843, i 8 4 4 and 1846, as is shown by the tab-
ulated statement of the Interior Department, set out in the 
preceding request numbered VI. That said Eli Ayres paid 
to his grantors, the said Chickasaw Indian reservees, the 
sum of $800 per section, or $1.25 per acre for the said lands, 
or $42,400 and was the holder of deeds to the lands from 
said Indians at the time the same was so wrongfully lo-
cated by the United States to other persons or Chickasaw 
Indians as unreserved lands. 

Report Secretary Interior, Aug. 3, 1905, tabulated state-
ment (red ink 45), Package 9. 

Whitfield's tabulated statement (red ink 1), Package 9. 
Deeds from Indian reservees to Eli Ayres, Exhibits A 

and B to Jemison's dep., Package 16, and Exhibits^ 19 to 
166, and certificates and receipts attached, to Wolf's dep. 
Package 19. 

Deposition of Jemison, pp. 3, 4, Package 16. 
Deposition of Wolf, pp. 1 to 8, Package 19. 
Deposition of Harris, pp. 4, 5, Package 17. 

VIII. 

That the sum of $48,061.56, the proceeds of the public 
sales of a portion of the said lands reserved and located for 
the said Chickasaw Indian reservees, as is shown by the tab-
ulated statements in the preceding requests numbered III 
and IV, and being the same lands sold and conveyed by 
deeds by said Chickasaw Indian reservees to Eli Ayres, as 
is shown by the tabulated statement in the preceding re-



quest numbered VI, were disposed of and invested by the 
United States, as follows: 

The sum of $48,061.56 referred to represents proceeds 
of sales of reserved Chickasaw lands received and covered 
into the Treasury under treaty stipulations and carried to 
the credit of the appropriation "Carrying into effect Treaty 
with Chickasaws," under the provisions of the Act of April 
20, 1836 (5 Stat., p. 10), which appropriation was also 
credited with proceeds of sales of other Chickasaw lands 
not reserved lands. 

As shown by enclosed copy of a report made by the Act-
ing Commissioner of the General Land Office on November 
6, 1905, to the Secretary of the Interior, and by him trans-
mitted to this Department in response to its inquiry of Oc-
tober 27, 1905, the dates of sales of the reserved Chickasaw 
lands scheduled in the report of the Commissioner of the 
General Land Office of July 25, 1905, were between De-
cember 5, 1836, and May 20, 1853, and that the approxi-
mate average date of such sales is estimated as May 1, 1846. 

During the period December 5, 1836, to May 20,' 1853* 
there was invested by the United States for the Chickasaw 
Indians from the proceeds of sales of all Chickasaw lands, 
unreserved and reserved, in the account for "Carrying into 
effect Treaty with Chickasaws," the sum of $1,901,263.33, 
bearing interest at not less than five per cent per annum! 
the $48,061.56 proceeds of the sale of the reserved lands 
referred to being a part of the sum so invested. 

Computing interest at five per cent per annum on $48,-
061.56 from the approximate average date of sales of said 
reserved lands, that is, from May 1, 1846, down to Novem-
ber 1, 1905, the interest would amount to $142,983.14, 
which, with the principal of $48,061.56, would make a 
total of $191,044.70. 

Report of Acting Secretary Interior, of Oct. 3, 1905, en-
closing report of Commissioner of Indian Affiairs with orig-
inal tabulated statement of sales and locations of lands; 
also report of Acting Secretary Treasury as to amount of 
proceeds of such sales, the investment thereof, and the ac-
crued interest thereon. Package 15. 

IX. 

That twenty-one of the original deeds of conveyance 
from the said Chickasaw Indian reservees and grantors to 
Eli Ayres, have attached to each of them the original cer-
tificate of two Commissioners as required by article four 
of the Treaty of May 24, 1834, as to the capacity of the 
Chickasaw Indian reservee and grantor named therein, to 
manage and take care of his or her own affairs; and there 
is also attached to each of said deds an original certificate 
of A. M. M. Upshaw, Chickasaw agent, as to the truth, to 
the best of his knowledge, and information, of the contents 
of the certificate of the said Commissioners as to the capac-
ity of the said Chickasaw Indian reservee and grantor, 
named in said deeds, to manage and take care of his or her 
own affairs, and that the consideration named in each of 
the said deeds of conveyance, is, in his opinion, a fair con-
sideration, and that it has been paid; the execution of said 
original deeds and certificates are all duly witnessed. 

The remaining 129 original deeds of conveyance from 
said Chickasaw Indian reservees and grantors to Eli Ayr^s, 
have attached to each of them the original certificate, duly 
witnessed, of two Commissioners as required by article 4, 
of the Treaty of May 24, 1834, as to the capacity of the 
Chickasaw Indian reservee and grantor, named therein, to 
manage and take care of his or her own affairs; there is 
also attached to each of said deeds a receipt, duly witnessed, 
showing the amount of consideration paid for the respective 
sections and parcels of land by Ayres; but there is no cer-
tificate of the Indian Agent attached to these deeds as re-
quired by the treaty. The failure of Ayres to procure the 
certificate of the Indian agent to the 129 deeds was caused 
by the suggestion to Acting Superintendent Armstrong of 
one or more Chickasaw chiefs that some of the Indians 
for whom lands had been reserved and located within the 



last year or two were not Chickasaws and expressed a w ' h 
to see the list, which suggestion was reported by Superin 
tendent Armstrong to the Commissioner of Indian Affairs" 
who thereupon recommended to the Secretary of War that 
the list of unconfirmed locations be sent to the committee 
provided for in the fourth article of the Treaty of May 4 

1834, with the Chickasaw tribe, for their revision - the Sec 
retary of War on May 4, 1841, approved the recommenda-
tion of the Commissioner of Indian Affairs and issued an 
order in accordance therewith, by the express terms of 
which no locations could be approved in advance, or until 
subsequent to the revision or correction of the list by the 
committee, assisted by Major Armstrong. This wrongful 
course and procedure by the War Department, which ap-
pears to have been adopted and pursued without any au-
thority therefor, suspended all further action by the United 
States and its officers concerning the rights of the Indian 
reservees and grantors to Eli Ayres in regard to the reser-
vations and locations allotted to them and sold by them to 
Eli Ayres; and also suspended all further action of the 
United States and its officers as to the rights and title of said 
Eli Ayres to the locations of land purchased by him from 
the said Chickasaw Indian reservees and grantors, and 
prevented him from obtaining from the Indian Agent the 
certificate to each of the 129 deeds as to the capacity of the 
respective Indian reservees and grantors, and as to the fair-
ness of the consideration for said land, and as to the actual 
payment of such consideration, as required by the treaty. 

The committee provided for in the fourth article of the 
treaty, to whom the list of unconfirmed locations was sent 
by the order of the Secretary of War of May 4, 1841, for 
revision with the assistance of Major Armstrong, never met 
and considered, or passed upon, or revised, the said list of 
unconfirmed locations in compliance with said order. 

It appears that a body consisting of 25 Chickasaw In-

dians, not the committee named in the fourth article of the 
Treaty of May 24, 1834, and designated specifically in the 
order of the Secretary of War of May 4, 1841, met with 
Major Armstrong at Boggy Depot, Indian Territory, on 
the 26th day of October, 1842, and held what is designated 
in their own report as a council; Major Armstrong, in his 
report of October 28, 1842, says he attended a council of the 
Chickasaws; the council lasted one clay, and passed upon 
the rights of 524 Indians, affecting their reservations and 
locations of land which had been previously fixed and set-
tled by the Commissioners named in the treaty, and had 
been duly located by the Indian Agent and Register of the 
Land Office at Pontotac, Miss., and sold by the reservees to 
Eli Ayres; of the 524 reservees, 520 were rejected sum-
marily by this council, 150 of whom were grantors to Eli 
Ayres; there is nothing to show that notice was given even 
to the Chickasaw Indians of the meeting of this council, ex-
cepting the statement in the report that notice had been 
given that a council would be held; Eli Ayres had no notice 
of the council meeting and knew nothing about the meet-
ing or proceedings until afterwards. 

The report of the proceedings of the council of Boggy 
Depot reached the Commissioner of Indian Affairs on March 
1, 1843, and was approved on March 3, of the same month 
and year, and all of the 520 reservations and locations re-
jected by said council, in which were included all of the 
reservations and locations purchased by Eli Ayres from 
the said Chickasaw Indian reservees, were forever treated 
as absolutely void. By reason of the wrongful course and 
procedure of the United States the claimant's decedent and 
those acting for him, failed to obtain the approval of the 
President to any of his said deeds, as required by the treaty, 
although due diligence was exercised by him and those rep-
resenting him to obtain the approval of said deeds by the 
President. 



Deeds and certificates and receipts attached, Exhibits 19 
to 166 to Wolf's dep., Package 19. 

Deeds and certificates and receipts attached, Exhibits A 
and B to Jamison's dep., Package 16. 

Wolf's dep., Package 19. 
Jamison's deposition, pp. 3-7, Package 16. 
Harris' deposition, pp. 1 to 10, Package 17. 
Affidavits Eli Ayres, Exhibits A and B to Harris' dep. 

(red ink 27, 28), Package 11. 
Dollarhide's affidavits (red ink 30, 31), Exhibits A and 

B to Jones' deposition, Package 11. 
Deposition of Jones', pp. 1-6, Package 18. 
Letter of Armstrong of Oct. 17, 1840, suggesting un-

easiness, etc. (red ink 22), Package 7. 
Report thereon of Commissioner Crawford to Secretary 

of War (red ink 22), Package 7. 
Endorsement Secretary War thereon. Package 7. 
Instructions Dept. to Armstrong (red ink 30), Package 

12. 
Report Armstrong to Commissioner as to Boggy Depot 

meeting of 25 Indians and enclosing report of said Indians 
(red ink 26, 27), Package 12. 

Decision of Secretary Spencer (red ink 21), Package 8. 

X. ' 1 

[ 
As to the question of vigilance in the prosecution of his 

claim on the part of claimant there is abundant evidence. 
The treaty was made in 1834; the reservees were enrolled 
and located in 1838; Ayres purchased in May and June, 
1839 ; the Boggy Depot council was held in 1842; the re-
fusal of the Secretary to submit the deeds to the President 
for his approval in 1843 ; ^ e decisions in Wray vs. Doe 
was rendered in 1848; having been decided in both the 
Circuit and Supreme Courts of Mississippi; a further ap-
plication for approval of deeds was made upon the faith of 
the Court decisions in 1849, reported against in 1850; 

another case (Hardin vs. Doe) was apparently immediately 
instituted and decided by the Supreme Court of Mississippi 
in 1854; Wray's money was refunded to him by Act of 
Congress in 1857; the decision of the Supreme Court of 
the United States (Best vs. Polk) was rendered in 1873; 
another application to the President for approval of the 
deeds made in 1875, and held under advisement and re-
jected in 1878; Ayres petitioned Congress for relief in 
1878; renewed his application to the Secretary of the In-
terior in 1881 ; filed bill in Congress in 1882. This latter 
measure seems to have been referred to the Interior Depart-
ment for consideration and report. The committee has had 
before it a very exhaustive report by Commissioner Hiram 
Price, covering the whole history of the case, finding the 
claimant entitled to relief and recommending the passage 
of the bill. Mr. Price's report was transmitted to Congress 
by Secretary Teller, who concurred in the findings and 
recommendation of the Commissioner. From that time 
until the present bills have been pending in every Congress 
providing for relief, until relief was finally granted by the 
passage of the Act, approved February 24, 1905 (33 Stat. 
L., Part 1, p. 808), which refers the claim to this Court. 

Mr. Clover's report, H. R. No. 2113, 52d Cong., 1st Sess., 
p. — , Package 13. 

Mr. Jones' report, S. No. 1457, 54th Cong., 2d Sess., p. 
2, Package 13. 

Mr. Teller's report, S. No. 466, 57th Cong., 1st Sess., p. 
2, Package 13. 

Mr. Allen's report, S. No. 1610, 56th Cong., 1st Sess., p. 
6, Package 13. 

Mr. Stewart's report, S. No. 1660, 56th Cong., 2d Sess., 
p. 16; also report, No. 951, 57th Cong., 1st Sess., p. 6, Pack-
age 13. 



XI. 

That neither Eli Ayres in his lifetime, nor his heirs or 
legal representatives, nor any person or persons in his or 
their behalf, have received from the Chickasaw Indian res-
ervees and grantors to said Eli Ayres, or from the United 
States, or from the Chickasaw Indian trust funds, any re-
imbursement of the purchase money, or any part of the 
same, paid by said Eli Ayres to said Indians for the said 
lands and the deeds therefor. 

Mr. Dubois' report, S. No. 401, 58th Cong., 2d Sess., p. 
3, Package 13. 

Commissioner Price's report (red ink 29), pp. 9, 10, 
Package 10. 

XII. 

That the net proceeds of the sales by the United States 
of the lands reserved and located for the certain Chickasaw 
Indians who had, previously to said sales by the United 
States, sold and conveyed the said lands to Eli Ayres, 
amounted to $48,061.56; that the average date of the sales 
of these lands is estimated as May 1, 1846; that the said 
sum of $48,061.56 represents the proceeds of sales of re-
served Chickasaw lands which had been sold and coveyed 
to Eli Ayres, and which was received and covered into the 
Treasury under treaty stipulations and carried to the credit 
of the appropriation "Carrying into effect Treaty with 
Chickasaws," under the provisions of the Act of April 20, 
1836 (5 Stat., p. 10), which appropriation was also credited 
with proceeds of sales of other Chickasaw lands not re-
served lands; that during the period from December 5, 
1836, to May 20, 1853, there was invested by the United 
States for the Chickasaw Indians from the proceeds of sales 
of all Chickasaw lands, unreserved and reserved, in the ac-

count for "Carrying into effect Treaty with Chickasaws," 
the sum of $1,901,263.33, bearing interest at not less than 
five per cent per annum, the $48,061.56 proceeds of the sale 
of the reserved lands referred to being a part of the sum so 
invested. 

Computing interest at five per cent per annum of $48,-
061.56 from the approximate average date of sales of said 
reserved lands which had been sold and conveyed to Eli 
Ayres by the Indian reservees, that is, from May 1, 1846, 
down to November 1, 1905, the interest would amount to 
$142,983.14, which, with the principal of $48,061.56, would 
make a total of $191,044.70, being the sum in which the 
claimant should be reimbursed from the account of "Carry-
ing into effect Treaty with Chickasaws," under the Act of 
April 20, 1836. 

Reply to call of Court of Claims, Nov. 14, 1905, by Asst. 
Secretary Treasury, Package 15. 

XIII. 

That the claimant claims reimbursement or payment by 
the United States directly, or as trustee, from the Chicka-
saw trust fund in the United States Treasury in the sum of 
$42,400. for the 53 sections or parcels of land situated in the 
State of Mississippi, to which Eli Ayres held deeds and 
equitable title from the Chickasaw Indian reservees and 
grantors, and which was appropriated and located by the 
United States to other persons or Chickasaw Indians while 
the equitable title was so vested in said Ayres, and for which 
said Ayres had paid the said sum of $42,400. 

Tabulated statement from Interior Dept. (red ink 45), 
Package 9. 




