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M O T I O N OF C L A I M A N T TO A M E N D F I N D I N G S OF F A C T A N D 

TO S T R I K E O U T T H E C O N C L U S I O N S OF L A W , O P I N I O N OF 

T H E C O U R T A N D TO S E T A S I D E T H E J U D G M E N T A N D 

D E C R E E E N T E R E D T H E R E O N . 

Comes now the claimant by counsel and moves the court 
for leave to amend Findings of Fact numbered 4, 5, 6, 7, 8, 
9, 10, 1 1 , 12, 13, 14, 15, 16, 17, 18, 19, 20, 21 , 22, 23, 25, 
26, 27 and 28 by striking out portions thereof and by strik-
ing out entirely some of said Findings of Fact and inserting 
other Findings of Fact in lieu thereof, and also by striking 
out the Conclusion of Law and Opinion of the Court and 
setting aside the judgment and decree entered thereon as 
hereinafter more particularly set forth. 



Comes now the claimant by counsel and moves the court 
for leave to amend the fourth finding- of fact by striking out 
said findings and inserting in lieu thereof the following, to-
wit: 

IV. 

The evidence establishes to the satisfaction of the court 
that at the time of his death Eli Ayres was sole owner of the 
claims alleged by him to have been derived directly from 
Chickasaw Indian reservees by deeds of conveyance from 
them to him, as claimed; and also by a settlement between 
said Eli Ayres and one Thomas N. Niles as to their interest 
as joint tenants in the claims in and under forty-eight of 
said deeds of conveyance; and also by reason of the death 
in 1852 of said Thomas N. Niles, joint holder and tenant 
with said Eli Ayres in the claims under the aforesaid forty-
eight deeds, the death of said Niles having occurred prior to 
the death in 1890 of said Eli Ayres, the terms and agree-
ment in each of the said deeds upon the subject of joint 
tenancy being recited therein as follows: 

"To have and to hold the above granted and de-
scribed premises, with the appurtenances, unto the said 
parties of the second part as joint tenants and not as 
tenants in common, and the survivors or survivor of 
them and their assigns, and the assigns of such sur-
vivor, and the heirs of such survivor forever." 

The evidence does not establish to the satisfaction of the 
court that one Benjamin Clements, of Fayetteville, Tenn., 
ever became interested in 1840, or at any other time, by 
purchase or otherwise, from Eli Ayres, Thomas N. Niles, or 
the Chickasaw Indian reservees, in any of the claims and 
lands specifically claimed by Eli Ayres by deeds of convey-
ance from said Chickasaw Indian reservees or otherwise. 

The contents of the letter of Benjamin Clements of Feb-

3 

ruary 2, 1848, transmitted by H. L. Turney to the Depart-
ment, clearly show that if Clements had any interest in loca-
tions of land from roll numbers 1256 to 1304, such interest 
was in connection with persons named Saffrons, as stated 
in the letter, and not with Ayres. Ayres had purchased 
from 23 of the reservees among the roll numbers mentioned 
by Clements, leaving 26 in which he had no interest (See 
Clements' letter, inc. red ink 34, package 6). It does not 
appear that Clements ever mentioned Ayres' name or 
claimed any interest in connection with him in said lands 
and claims. 

The evidence shows that the said 150 deeds are now 
wholly the property of and belonging absolutely to Eli Ayres 
in his own right, and that no other person or persons have 
any right, claim, or title, or pretended title thereto, nor has 
any other person ever claimed title thereto, and that the said 
deeds are his only muniments of title to the said lands. That 
he is informed and believes that the said Thomas N. Niles 
died in the year 1852 or thereabouts (Affidavit Ayres, red 
ink 27, Exhibit B to Harris' Dep., Package 1 1 ; printed in 
Memo., p. 6 1 ) . 

Comes now the claimant by counsel and moves the court 
for leave to amend the fifth findings of fact by striking out 
said findings and inserting in lieu thereof the following: 

V. 

That pursuant to the provisions of the fifth article of the 
treaty of May 24, 1834, there were granted in fee reserva-
tions of land in the State of Mississippi, to heads of families, 
being Indians, or having Indian families, consisting of ten 
persons and upwards, four sections of land; to those having 
five and less than ten persons, two sections of land; to those 
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to such lists, the only provision for carrying article five of 
the said treaty into effect being the said regulations of De-
cember 22, 1834. The evidence establishes that the reser-
vations granted to Chickasaw Indians under the fifth article 
of the treaty were located under the treaty and regulations 
of the War Department and in the same manner that all 
of the reservations of lands were located and approved by 
the Department or the President, or his agent. 

The evidence establishes that reservations and locations 
were made to the Chickasaw Indian grantors of Eli Ayres, 
and Niles and Ayres as joint tenants. The certificates and 
lists furnished by the Commissioners, or persons of the 
seven, or a majority thereof, named in the fourth article 
of the treaty of 1834 appear as follows: 

On April 8, 1838, Benjamin Love, Henry Love and Ish-
to-ho-to-pah, three of the persons named in the fourth arti-
cle of the treaty, then in Mississippi, certified to a list of 
names of Chickasaws as clearly Chickasaws who had not 
applied for or obtained their reservations under the Treaty 
of 1834, and asking that they might then be enrolled by 
their agent and locations proposed agreeable to the number 
of their families, so that entire justice might be done to 
each individual Indian belonging to their Nation. To this 
list appears the following enrollments and locations to 
grantors of Eli Ayres or Niles and Ayres as joint tenants, 
under the fifth article, to-wit: 1256, 1257, 1258, 1259, 1260, 
1261 , 1264, 1266, 1269 and 1271 . (See also red ink 7, 
Package 1 for 1 27 1 . ) (See red ink 14, Package 1 ; also 
amended petition page 9.) 

On May 8, 1838, at the Choctaw Nation West, James 
Colbert, Isaac Alberson and George Colbert, three of the 
seven persons named in the fourth article of the treaty, re-
siding west of the Mississippi, sent to the Chickasaw agent 
a list of Indians whom they certified, upon minute examina-
tion and satisfactory proof, to be of their tribe, who had 
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"Enclosed herewith are sheets 1, 2 and 3 containing 
locations of reservations under the fifth article of the 
treaty of May 24, 1834, also sheets 1, 2, 3 and 4 con-
taining locations of reservations under the sixth article 
of the same. I also enclose the testimony of the Chick-
asaw and Choctaw chiefs taken west of the Mississippi, 
and the two chiefs Henry and Benjamin Love (on this 
side), from which testimony I believed that it was my 
duty to admit them to be enrolled and located." * * * 
(Red ink 4, Package 3.) 

The sheets 1, 2 and 3 transmitted by Agent Reynolds 
October 22, 1838, show the roll numbers and locations of 
heads of families under the 5th article, vendors of Ayres, 
among other enrollments and locations, from roll No. 1256 
to roll No. 1302, inclusive. These enrollments and loca-
tions were all made on July 12, 1838, by Agent Reynolds, 
excepting the location of lands under 1269 and 12^5 (red 
ink 4, Package 3) , and these locations were made by Agent 
Upshaw as the facts show. (Book 13, page 97; see sheets 1, 
2, 3, pages 83, 84, 85, Book 13 ) . 

The evidence establishes that 011 May 4, 1839, Agent Up-
shaw transmitted with his letter of that date from Memphis, 
Tenn., with an original roll of Chickasaw Indians who emi-
grated West some time since, who are entitled to land under 
the treaty, and the certificate and list of June 24, 1838, 
signed by a majority of the Commissioners who were in the 
West, embracing reservees under both the 5th and 6th 
articles of the treaty. The list includes names of Indians 
who are grantors of Eli Ayres and Niles and Ayres as joint 
tenants, under roll numbers under the 5th article as follows: 
1308, 1309, 1 3 12 , 1 3 15 , 1320, 1324, 1325, 1330, 1 33 1 , 
I 3 4 I , 1353, 1355, I356.- 1365 and 1369. (See letter of Up-
shaw and list of Commissioners, and also lists of Choctaw 
chiefs and judges, properly certified, which the court is 
asked to consider in support of this motion and as a part of 
the evidence in this case, all marked Exhibit A . ) 
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R E S E R V A T I O N S UNDER T H E 6TH A R T I C L E OF T H E CHICK-
A S A W T R E A T Y OF M A Y 24, 1834. 

NO. RESERVEES AND SEX. SEC. TP. RANGE. DATE. 
611 Sammy Carnes, male 16 11 1 W June 29, 1838 
602 Pe lee cha 14 8 4 W June 29, 1838 
606 Eliza 16 8 3 W 
658 Shut ho yea 3 8 2 
668 Eyah hon tubby 16 7 I W Oct. II, 1838 
682 On ah ho chy 24 9 5 W 
690 Ful to wa chy 23 9 5 W 
704 M chaf fat tubby 16 7 3 W Aug. 28, 1838 
712 Sammy 16 6 I W Aug. 20, 1838 
713 Ben Allen 16 9 1 W Aug. 20, 1838 
724 Ah to mat 16 8 2 W Sep. 4, 1838 
729 Ish mah tubby 16 8 1 W Nov. 12, 1838 

Register's Office, Pontotock, Miss. 
I, Andrew J. Edmonson, Register of the Land Office of 

the United States at Pontotock, Miss., do hereby certify 
that the above and foregoing is a true copy of the roll num-
bers, reservees, and locations under the sixth article of the 
treaty between the United States and Chickasaw Indians 
therein set forth and of the list of persons furnished by the 
Chickasaw agent to the register and receiver as Indians en-
titled to land under said article of said treaty and all of 
said lists that relate to said Indians as remains of record in 
my office. 

Given under my hand and private seal, there being no 
seal of office, this 1st day of March, 1849. 

A N D R . J . E D M O N D S O N , 

[ S E A L ] Register. 

The evidence establishes that pursuant to the fifth article 
of said treaty of May 24, 1834, and to the regulations pre-
scribed by the War Department and approved by the Presi-
dent, dated December 22, 1834, and to the course of proce-
dure adopted and consented to by both Nations to the treaty, 
and by the officers of the Chickasaw Nation and of the 
United States, who had charge of the execution of said 
treaty, there were reserved and located for the following 
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The evidence establishes that in the preparation of the 
lists of reservees, in which are included the names of the 
grantors of Eli Ayres and Niles and Ayres, as joint tenants 
under the sixth article of the treaty, the regulations of 
December 22, 1834 (Package 14) , were followed and ap-
plied relative to lists and locations under both the fifth and 
sixth articles of the treaty by the persons and officers in 
charge of carrying into effect the provisions of the treaty in 
regard to said sixth article. The list furnished to the Indian 
agent contained names of both heads of families and single 
Indians and conformed to the stipulations of the treaty and 
the regulations prescribed by the President, being signed by 
not less than three of the persons named in the treaty to 
cover reservations and locations to heads of families under 
the fifth article, and by a majority or six of said persons to 
cover reservations and locations to single Chickasaw Indians 
under the sixth article. The lists furnished to the agent were 
on separate sheets from the agent's rolls of enrollments and 
locations, but this was in conformity to the treaty and 
regulations, and were for his sole use and guidance, and they 
were received and acted upon by the agent in making en-
rollments and locations to the Indians named therein (See 
certificates and lists, Package 1 ; letter of Agent Reynolds, 
Package 3 ; letters Agent Upshaw, Exhibit A, filed herewith. 

One of the lists which Agent Reynolds received and acted 
upon, reads as follows: 

" C H O C T A W N A T I O N W E S T , May 8 , 1 8 3 8 . 
" C o l . B E N J A M I N R E Y N O L D S . 

" D E A R S I R : We, the chiefs and commissioners of 
the Chickasaw tribe of Indians, after minute examina-
tion and satisfactory proof having been produced, have 
come to the firm conclusion that there are many of our 
people that have removed west of the Mississippi River 
without having had the benefit of the treay made be-
tween our nation and the United States. We, there-



fore certify that the following names are of our tribe 
and request that you (the agent of our people have 
their names enrolled, so that they get equal justtc^and 
the rights that are guaranteed to them. The names are 
as follows. (Here follows list.) 

"Respectfully yours, 
"Witness our hands and seals. 

" J A M E S C O L B E R T (his x mark). L S E A L . J 

" I S A A C A L B E R T S O N (his x mark). L S E A L . J 

" G E O R G E C O L B E R T (his x mark). L S E A L . J 

"Test— 
" P . P . P L T C H L Y N . 

" T H O M A S M C K E N N E Y . 

" B E N J . C L E M E N T S . 

" C H I C K A S A W N A T I O N , M I S S I S S I P P I , June 7, 1838. 
"SIR From the evidence brought before us, and on 

Sssssw-^s-rsS 
to them by the treaty made between our natron and the 
United States. 

"Respectfully, yours, 
"Given under our hands and seal. 

" B E N J . L O V E . , . L S E A L . J 

" I S H TO HO TO P A (his x mark). S E A L . 

" H E N R Y L O V E . L S E A L . J 

" T O H N . L . M I Z E R . 
«(Here follows a list of reservees^ 

(For certificates and lists see Package 1 .) 
Tin transmitting sheets numbered on back 1, 2, 3 and 4 of 

en — and focations in accordance with the r e g u l a t e s 
of Dec 22 1834, Benjamin Reynolds, Chickasaw agent also 
transmitted therewith these said lists which were furnished 
" f o r his sole use, guidance and action m ^ ^ 
ments and locations, in his communication to C. A. Harris, 
Commissioner of Indian Affairs, dated October 22, 1838, 

and submitted a statement which is in effect a certificate of 
approval, correctness and believed accuracy, to-wit: 

"Enclosed herewith are sheets 1, 2 and 3 containing 
locations of reservations under the fifth article of the 
treaty of the 24th of May, 1834, also sheets 1, 2, 3 and 
4 containing locations of reservations under the sixth 
article of the same. I also enclose the testimony of the 
Chickasaw and Choctaw chiefs taken west of the Mis-
sissippi and the two chiefs, Henry and Benjamin Love 
(on this side), from which testimony I believed that it 
was my duty to admit them to be enrolled and located." 
* * * (Red ink 4, Package 3.) 

The sheets 1, 2, 3, and 4 (red ink 4, Package 3) trans-
mitted by Agent Reynolds, October 22, 1838, show the roll 
numbers and locations of unmarried Indians under the sixth 
article, vendors of Ayres, and Niles and Ayres as joint ten-
ants, among others; enrollments and locations from roll No. 
598 to roll No. 747, inclusive, excepting the locations of 
lands of those marked in red ink with an L and noted at the 
bottom of the pages as having been located by agent Up-
shaw although enrolled by Agent Reynolds (Book 13, pages 
130, 1 3 1 , 132, 1 33) . These roll numbers are as follows: 
598 600, 602, 604, 605, 607, 608, 610, 6 1 1 , 613, 614, 616, 
617, 619, 622, 623, 625, 626, 628, 629, 631, 634, 635, 637, 
638, 640, 641, 643, 644, 646, 647, 649, 650, 652, 653, 655, 
659, 660, 661, 662, 663, 664, 665, 666, 667, 668, 669, 670, 
671, 672, 673, 674, 676, 677, 679, 680, 681, 682, 683, 684, 
685, 686, 687, 688, 689, 690, 691, 692, 693, 694, 695, 696, 
697, 698, 699, 700, 702, 704, 705, 706, 710, 7 1 1 , 712, 713 , 
7H, 715, 716, 717 , 719, 720, 721 , 725, 726, 727, 728, 729, 
730, 73 1* 732> 733, 735, 736, 737, 739, 745, 747. 

The sheets show that the enrollments and locations were 
made by Agent Reynolds for the Indians named thereon in 
July, August and September, 1838, excepting numbers 646, 
647, 649, 650, 652, 653, 655, inclusive, 718, 721 and 726, 



7 2 7 , 7^8, 729, 73°, 7 3 ^ 732, 733, 735, 736, 737, 739, 745, 
747 who were enrolled of those dates but not located by 
Reynold's before he retired from office (Book 13, PP- 130-

I 3 T h e memoranda in red ink on the sheets indicate the fact 
that the omitted locations were made by Agent Upshaw, 
who succeeded Agent Reynolds, as follows: On December 

a 1838, Agent Upshaw located 745 and 747 x3> P-
t 3 5 ) on October 1 1 , 1838, Agent Upshaw located 646 and 
647; on November 30, 1838, he located 649 and 650; on De-
cember 4, 1838, he located 652 and 653; on March 29 1839, 
he located 655; on August 20, 1838 he located 718, 721, 
726 727- on November 12, 1838, he located 728, 729, 73°, 
U i 7 12 733 735, 736, 737 (Book 13, PP- 134, 135)- 739 
was enrolled by Agent Reynolds but does not appear from 

the sheets to have been located. 
All of the above reservees were enrolled and located m 

the months of July, August, September October Novem-
ber and December, 1838. excepting one (655), the locat.on 
of which is fixed for March 29, 1839. 

On May 4, 1839, Agent " P ^ a w transmh ed to the Com-
missioner of Indian Affairs an ongmal roll of " s a w 
Indians who emigrated West sometime since who are en 
titled to land under the treaty, with proofs that the Indians 
w e Chickasaw, The agent enrolled and located landfor 
grantors of Ayres and Niles and Ayres, 
foil numbers, as follows: 754, 758, M , £ 9 . 73* 
(See letter of May 4. 1839, with lists of June 24, 1838, 

-Rvhihit A filed herewi th ; Book 13, p. I 3 6 ) -
The e^dence establishes that Agents Reynolds and Up-

shaw made the foregoing enrollments and locations upon 
W s and lists furnished to them by a majority of the seven proots anu t o f l g 3 4 ? 

persons named m the touitn an p resident 
and in compliance with the regulations of the President, 

dated December 22, 1834. 

The certificates of the Register show that locations of 
reservations were made at his office under the sixth article, 
including grantors of Eli Ayres and Niles and Ayres as 
joint tenants, under roll numbers as follows: Exhibit No. 
2 shows roll Nos. 655, 670, 675, 725, 732; Exhibit No. 3 
shows roll Nos. 635, 637, 653, 739; Exhibit No. 4 shows 
roll Nos. 619, 631 , 666, 681, 685, 688, 689, 694, 699, 706; 
Exhibit 6 shows roll Nos. 598, 610, 613, 614, 628, 629, 
604, 634, 661, 662, 663, 667, 677, 696, 700, 705, 7 1 7 ; Ex-
hibit 7 shows roll No. 776; Exhibit 10 shows roll Nos. 6 1 1 , 
602, 668, 690, 704, 712, 7 13 , 729; Exhibit 1 1 shows roll 
Nos. 605, 664, 665, 671, 672, 673, 674, 683, 684, 693, 698, 
7 1 1 , 7 19 ; Exhibit 13 shows roll Nos. 600, 622, 623, 625, 
626, 676, 686, 687, 607, 608, 614, 659, 660, 669, 679, 691 ; 
Exhibit 15 shows roll Nos. 721, 726, 727, 735, 745, 680, 
702, 714, 715, 716, 720, 730; Exhibit 16 shows roll Nos. 
638, 640, 641, 643, 644, 649, 650, 652, 692, 697, 710, 733, 
736 , 737, 754, 758, 764, 769, 776 (See Exhibits 1 to 16, 
Package 5; Wolf's dep., pp. 3-7, Package 19 : Harris' dep., 
Package 17 ; Ayres' affidavits, Exhibits A and B to Harris' 
dep., Package 1 1 ) . 

(Here insert certificate of Register, one of which is 
printed in Amended Request V . ) 

The evidence establishes that pursuant to the sixth article 
of said treaty of May 24, 1834, and to the regulations pre-
scribed by the War Department and approved by the Presi-
dent, dated December 22, 1834, and to the course of pro-
cedure adopted and consented to by both Nations to the 
treaty and by the officers of the Chickasaw Nation and of 
the United States who had charge of the execution of said 
treaty, there was reserved and located for each of the fol-
lowing named Chickasaw Indians, not heads of families, 
who was duly listed and enrolled for the purpose, a section 
or parcel of land in the State of Mississippi, as follows: 
(Here insert list on pages 6, 7, and 8 of Amended Peti-



tion, beginning with roll number 5 9 8 and ending with roll 

number 776). 

Comes now the elaimant by counsel and 
for leave to amend the seventh findmgs of facts b M 
out said findings and inserting in lieu thereof the followrng. 

V I I . 

T h e fists of e n r o l l m e n t s and locations under the fifth ar-
J e o f the treaty, before and after the treaty 
tween the Choctaws and the Chrckasaws bo e the ce 
of the Commissioners or P - o n s n ^ e d m the to 
of the treaty, although such fists and certrftarte 
required by the t r e a t y a n d when e ^ J - ^ ^ 
Chickasaw agent, appear they are in ) fi 

dated before the treaty of 1837 i e a Q S d b 

certify that the accornp, ny ng! ^ o £ a 

of December, 

1834. Pontotock, Nov. 1 3 ^ 8 3 5 R e v n 0 L D S ; C . A. 
" H E N R Y L O V E , 
" B E N J A M I N L O V E , 

Commissioners. 

(See Book 13, P- 37-) 

Another certificate made after tire treaty of 1837. « a d , as 

follows: 

"We the undersigned agent and chiefs to carry into 
effect the Chickasaw treaty of the 24th of May, 1834, 
certify that the above list of locations of reservations 
under the fifth article of said treaty is correct, also that 
under the sixth article. Pontotock, Miss., January 18, 
1 8 3 8 . " B E N J . R E Y N O L D S , C . A . 

" B E N J A M I N L O V E , 
" H E N R Y L O V E , 
"ISH TO HO TO PA (his x mark)." 

(Book 13, p. 82.) 

Similar certificates are found attached to sheets of loca-
tion under the 6th article, signed both before and after the 
treaty of 1837. O n e of these executed before the treaty of 
1837, reads as follows: 

"We the undersigned chiefs of the Chickasaw Na-
tion to carry into effect the treaty of the 24th of May, 
1834, and agreeably to instruction of the Secretary of 
o,f War of the 22d of December last, have the honor 
to deliver to you (in sheets numbered from 1 to 10) 
391 locations of reservations under the sixth article 
o,f said treaty which we believe to be correct." 

His 
I S H - T O HO TO PA X K L N G . 

Mark. 
His 

I S A A C A L B E R T S O N . X 
Mark. 

J A M E S C O L B E R T . 
B E N J A M I N L O V E . 

T O COL. B E N J . R E Y N O L D S , 
U. S. Agent to the Chickasaws. 

I certify that I have carefully examined the above list 
numbered from 1 to 10, containing 391 locations and find 
the same to be correct. B E N J . R E Y N O L D S , 

Chickasaw Agent. 
PONTOTOCK, November 23, 1835. 

(Book 13, p. 120.) 



Another certificate under the 6th article made after the 
treaty of 1837, reads as follows: 

"We, the undersigned chiefs to carry into, effect the 
Chickasaw Treaty of the 24th of May 1834, ^ m y 
that the foregoing locations of reservaU^s tmdc.r the 
6th article of said treaty are correct. Pontotock, uct 
I4> i 8 3 7 - " His 

I S H TO H O TO P A . X 
Mark. 

His 
I S A A C A L B E R T S O N . X 

Mark. 
B E N J A M I N L O V E . 

H E N R Y L O V E . 

Examined and approved by me this n t h day of Decem-
B E R > I 8 3 7 B E N J . R E Y N O L D S , C. A. 

(Book 13, p. 128.) 
The lists upon which reservations were made and located 

t 0 Chickasaw Indians under both the 5 * and. 6 * arhe 
of the treaty, who had removed west m ignoranco,f their 
rights to r e s e r v a t i o n s under the treaty of May 24, i » 3 4 , 
aifd^ without having obtained their rights and benefits nn er 
said treaty were certified to in the same manner as the lists 
a b o v e by Persons named in the fourth article of the treaty, 
the only difference being that the said lists winch contain 
he names of Indians for whom the lands were located are 

not upon or attached to the sheets of enrollments and oca-
Z , but are on separate sheets which were furnished to 
Ap-ent and acted upon by him (packages 1 , 3 ) ; and the 

I f such lists and the locations of lands m accoro-
i r r rewi h by t e Agent are also upon different sheets, 

n a m e y communications from the agent to the Commis-
ToneVrf Indian affairs transmitting the rolls or sheets of 
enrol ments and locations, which are also signed by said 

agents. The evidence establishes that these lists were also 
prepared by the persons and the agent so designated, in con-
formity with the regulations of December 22, 1834. 

The evidence does not establish that any of these Chick- * 
asaw Indians, who were grantors of Ayres, or Niles and 
Ayres as joint tenants, were removed west with the Choc-
taw Nation at the expense of that Nation or of the United 
States, or that they participated in the rights or property o,f 
the Choctaws under any treaty or in any manner whatso-
ever. 

The evidence establishes the fact that the Indian Agent 
did not attach to any of the lists, enollments and locations, 
a certificate of believed accuracy, but that he simply stated 
that he had examined the lists and approved them or found 
them correct, which procedure was in compliance with the 
regulations of December 22, 1834 (Package 14) . 

Lists and enrollments made for Western Chickasaws, em-
bracing the grantors of Eli Ayres, upon certificates signed 
by some of the chiefs and commissioners who had gone 
west,' and also signed by other chiefs and commissioners 
who had remained in Mississippi, were the result of minute 
examination made by such chiefs and commissioners that 
said Western Chickasaws were entitled to have reservations 
of land located for them, and this conclusion was approved 
by Agents Reynolds and Upshaw whilst they were in the 
State of Mississippi. Neither acting superintendent Arm-
strong nor any agent in the West had any authority to in-
vestigate the said lists or enrollments at the time they were 
made, nor does the evidence show they made any such in-
vestigations. 

Comes now the claimant by counsel and moves the court 
for leave to amend the eighth findings of facts by strik-



ing out said findings and inserting in lieu thereof the 

following: 
VIII . 

The evidence establishes to the satisfaction of the court 
that the Chickasaw Indian reservees from whom Eli Ayres, 
and Niles and Ayres as joint tenants, purchased, did apply 
for and receive reservations under the treaty of 1834, sub-
stantially at the same time and in the same manner that 
reservations were set apart for other Chickasaw Indian re-
servees, said reservations having been set apart and located 
to all reservees under the fifth and sixth articles of the 
treaty by consecutive enrollment numbers in the years 1835, 
1836 1837, 1838 and 1839, the reservations located to 
the Indian grantors of Eli Ayres and Niles and Ayres as 
joint tenants having been made in the years 1838 and 1839. 
The evidence does not establish just when the Chickasaw 
grantors of Eli Ayres and Niles left Mississippi for the 
West but it does establish the fact that it was not essential 
for them to have been in the Chickasaw Nation in Missis-
sippi at the time of the ratification of either the treaty of 
1832 or 1834 in order to receive reservations granted to 
them under the fifth and sixth articles o,f the treaty of 1834. 

Comes now the claimant by counsel and moves the court 
for leave to amend the ninth findings of fact by striking out 
said findings and inserting in lieu thereof the following: 

IX. 

The evidence establishes that the original certificates and 
lists furnished to Agent Reynolds, upon which claimant 
relies as a part of the authorized procedure and regulations 
in connection with enrollments and locations made by Agent 

Reynolds, or upon which enrollments were made by Agent 
Reynolds and locations subsequently made by his successor, 
Agent Upshaw, in accordance therewith, to reservees from 
and under whom Eli Ayres and Niles and Ayres as joint 
tenants obtained claim and title, consist of one dated April 
8, 1838, signed by three of the seven persons in the treaty, 
and contains the names of heads of families, with two ex-
ceptions, and complies with the treaty and the regulations 
of December 22, 1834, to carry the articles of the treaty into 
effect; three other original certificates and lists, each dated 
May 8, 1838, and one dated May 12, 1838, and one dated 
June 24, 1838, signed by a majority or six of the seven 
persons named in the treaty contain the names of both 5th 
and 6th article reservees and comply with the treaty in the 
method adopted and acquiesced in by both Nations and by 
the officers thereof assigned to the duty of executing its 
provisions under the regulations of December 22, 1834 (see 
Packages 1, 3, and sheets 1, 2, 3 and 1, 2, 3, 4, Book 13, 
pages 83, 84, 85, 97, 134, 135, 136). 

The evidence establishes that the said original certifi-
cates were transmitted by Agents Reynolds and Upshaw 
in their letters dated Oct. 22, 1838, and May 4, 1839, to 
the Commissioner of Indian Affairs, together with and as a 
part of the transaction and sheets of location transmitted 
with their said letters. No objection appears to have been 
urged or raised by the Department or United States to the 
method of locating reservations under the treaty and regu-
lations, said locations having been approved up to number 
1251 under the 5th article and number 593 under the 6th 
article (Smith's report, red ink 18, Package 8; Memo. 122). 

That all of the original certificates, copies, and sheets of 
location, referred to and transmitted as aforesaid, remained 
in the custody of the office of the Commissioner of Indian 
Affairs until they were transmitted to this court in con-
nection with this case by the Secretary of the Interior, 



upon the call of the court and of the Attorney General, and 
the fact is established by the evidence that these are the 
certificates, although they may not have been attached to 
the lists, that were recognized, acted upon and transmitted 
with and as a part of the lists upon which the locations were 
made to the grantors of Eli Ayres and Niles and Ayres as 
joint tenants under both the fifth and sixth articles of the 
treaty. That the treaty did not require the certificates of 
the seven persons named in the fourth article thereof, or of 
any of them, in respect to locations under the fifth article; 
the regulations of December 22, 1834, were complied with in 
all respects in making locations to the grantors of Eli Ayres 
and Niles and Ayres as joint tenants under the fifth article, 
none of the certificates having attached thereto less than 
three of the names of the seven persons named in the treaty. 

The evidence establishes the fact that the locations of 
reservations to the grantors of Eli Ayres and Niles and 
Ayres as joint tenants under the sixth article, were made 
upon exactly the same sort of certificates and in the same 
manner that all of the locations of reservations, .from be-
ginning to end, were made to Chickasaw Indians under 
said article, locations so made having been approved by the 
Department and the President without objection on the 
ground that the certificates did not have attached thereto the 
names of all of the seven persons named in the treaty. This 
method of making locations of reservations under the sixth 
articles upon certificates of less than seven names, was 
recognized and adopted by the United States in connection 
with all such locations, including the Indian persons found 
to be Chickasaws by the Boggy Depot Council and the 
Secretary of War, the locations to said Indians having 
been made on the same or like certificates to those upon 
which lands were located to the grantors of Eli Ayres. 
Lands were located to Indians by the Government as late 
as 1844 or later, under the sixth article upon certificates 

of less than the seven persons named in the treaty (see en-
rollments and locations book 13, up to 1251 , and 593 ; see 
also book 13, pages 129, 135, as to locations to the 4 Boggy 
Depot Indians, book 13, p. 108, as to locations to other In-
dians). 

No enrollments of the grantors of Ayres either under 
the fifth or sixth article of the treaty were made upon the 
certificates signed by the chiefs and captains of the Choctaw 
Nation residing west of the Mississippi. These certificates 
are presented only as evidence that the claimants were Chick-
asaws. 

Comes now the claimant by counsel and moves the court 
for leave to amend the tenth findings of facts by striking out 
said findings and inserting in lieu thereof the following: 

X. 

Locations of reservations were uniformly made by the 
Agents and Register and Receiver at Pontotoc, Miss., by 
consecutive enrollment numbers in the years 1835, 1836, 
1837, 1838 and 1839 (Book 13) , the locations to the 
grantors of Eli Ayres and Niles and Ayres as joint tenants, 
having been made amongst many others in the years 1838 
and 1839 upon certificates dated in April, May and June, 
1838, and signed in one instance by three of the seven per-
sons named in the treaty, and in the other instances by five 
and six of the seven persons named in the treaty, some of 
whom were with the Nation in Mississippi, and by some 
who had gone West in advance of their tribe, being a ma-
jority of said seven persons, the said certificates or certified 
copies thereof having been received, acted upon, and trans-
mitted by Agents Reynolds and Upshaw to the Commis-
sioner of Indian Affairs while they were in the State of Mis-



sissippi and in the discharge of their official duties there. 
The first transmittal of such certificates was made by Agent 
Reynolds with his letter of date October 22, 1838 (Pack-
age 3) , to'the Commissioner of Indian Affairs, in which he 
says: 

"Enclosed herewith are sheets 1, 2 and 3, containing 
locations of reservations under the fifth article of the 
treaty of the 24th of May, 1834, also sheets 1, 2 3, and 
4, containing locations of reservations under the sixth 
article of the same. I also enclose the testimony of 
the Chickasaw and Choctaw chiefs taken west oi the 
Mississippi, and the two chiefs, Henry and Benjamin 
Love (on this side), from which testimony I believed 
that it was mv duty to admit them to be enrolled and 
located." * * * 

The certificate and list of June 24, 1838, was passed over 
by Agent Reynolds to Agent Upshaw, who transmitted it 
with an original roll of enrollments and locations to the 
Commissioner of Indian Affairs on May 4, i 8 3 9 ( S e e E x " 
hibit A, filed herewith). 

The certificates signed by five and six persons show on 
their face that they were executed by a majority of the per-
sons named in the treaty, partly in the western country, and 
partly in Mississippi, and that they met the requirement of 
the regulations of December 22, 1834, and that the persons 
whose names were listed and enrolled were Chickasaws who 
had before that time emigrated to the western country and 
were then residing there. The certificates are substantially 
alike- One of May 8, 1838 (Red ink 8, Package 1 ) , con-
tains the following: "We the chiefs and Commissioners 
of the Chickasaw tribe of Indians * * * have come to 
the firm conclusion that there are many of our people that 
have removed west of the Mississippi River without having 
had the benefit of the treaty. * * * We, therefore, cer-
tify that the following names are of our tribe and request 

that you (the agent of our people) have their names en-
rolled," etc. The certificate of June 24, 1838, is the only 
one which appears upon its face to have been made entirely 
in the West, and it declares that "since we removed West 
of the Mississippi we have found a number of our people 
who are clearly entitled to their reserves under our treaty of 
May 24, 1834" * * * (Red ink 14, Package 1 ) . The 
certificates of the Choctaw chiefs are to the effect that the 
persons named are Chickasaw Indians who emigrated and 
resided with the Choctaws for a number of years. They 
show on their face that they were submitted as testimony of 
the Chickasaw nationality of the Indians named in the 
Chickasaw lists for whom enrollments, reservations and lo-
cations were asked by either three or a majority of seven 
persons named in the treaty or in the regulations of Decem-
ber 22, 1834. They were not the basis, but evidence in sup-
port of enrollments, reservations and locations to the In-
dian grantors of Eli Ayres and Niles and Ayres as joint 
tenants. 

The evidence establishes that regulations were prescribed 
by President Jackson in December, 1834, to carry into effect 
the treaties of 1832 and 1834, and by which the mode of 
locating reserves is particularly pointed out; the one pro-
viding that the approval by the President should be obtained 
before the locations were complete, caused the presentation 
of many claims to the Department for consideration in the 
years 1838 and 1839, which were held up on the ground that 
the list of lands dependent upon surveys under the 14th 
article of the treaty of 1832, and lists of Indians under the 
first and fifth paragraphs of the regulations of December 
22, 1834, had not been transmitted to the office of Indian 
Affairs. It appears from the evidence that a census of the 
Chickasaws never was correctly taken because of the wan-
dering and erratic life of a great portion of the Nation, and 
that as the Indians were found the agent would enter their 



names on his list and provide land for them. The taking 
of this census was abandoned for the purpose for which it 
was intended (See Exhibit B, filed herewith). That from 
frequent use the list transmitted by the agent became com-
pletely thumbed out in the Department (Com. Crawford's 
Rep. April 12, 1841, pp. 6-8, Package 7). 

During the existence of the delay and suspension of action 
on the approval of locations by the Department as aforesaid 
the following letter (red ink 22, p. 20, Package 7) was sent 
by Win. A. Armstrong, Acting Superintendent W. T. to the 
Commissioner of Indian Affairs, to-wit: 

" C H O C T A W A G E N C Y , October 17, 1840. 
"Sir • In a conversation today with Captain Albert-

son and several of the Chickasaw chiefs, they express 
great uneasiness about the number of applications for 
land made within the last year or two. They think 
there may be some entitled to land but the number is 
few the applicants not entitled to land must be Choc-
taws and induced by land speculator to make the at-
tempt. They wish no title to pass, even if the names 
of the Chickasaw Commissioners are to a deed until 
they can see the names of the new applicants. _ If these 
suspicions are correct there must be a fraud m getting 
up these names, and I would be pleased to have a list 
of the applicants as early as possible. 

"Very respectfully, 
" W M . A . A R M S T R O N G , 

"Acting Supt. U. S. 
" T . H A R T L E Y C R A W F O R D , _ F) 

"Commissioner Indian Affairs. 

Upon the receipt of the foregoing letter from Acting 
Supt Armstrong the Commissioner of Indian Affairs (red 
ink 22, pp. 18-19, Package 7) recommended to the Secre-
tary of War, on April 12, 1841, as follows: 

"One or more of the said chiefs, through the Acting 

Superintendent of the western territory, Major Wm. 
Armstrong, suggested that frauds may exist in the 
claims 'made within the last year or two,' and re-
quested that lists of claimants may be submitted to them 
for examination, under these circumstances, as the un-
reserved lands belong to the Chickasaw people are to 
be sold for their common benefit, it is but reasonable 
and just that the proper authority of that nation should 
have the opportunity of scrutinizing the lists of claim-
ants before any final action upon them, that the good 
claims may be recognized and allowed, and the fraud-
ulent, if any, detected and rejected. I, therefore, re-
commend that lists of all the claimants referred to be 
made out and delivered to Major Armstrong, with in-
structions to submit the same to the Chickasaw Com-
missioners, agreeably to their request, and that he be 
authorized and requested to aid them in the examina-
tions of their correctness, and that those claims ad-
mitted by the Chickasaws be considered as valid, and 
the locations made for the respective admitted claim-
ants be regarded as approved—unless it be made to 
appear that they conflict with the paramount prior right 
of some other Indian—or that by some oversight a pur-
chaser from the United States may have fallen on the 
same land—in which case the Government to determine 
between them as in the other contested titles—and that 
all claims or registers heretofore made of claims or lo-
cations of those embraced in the letter of Major Arm-
strong on behalf of the chiefs, dated 17th October, 
1840 (of which a copy is hereto annexed), which shall 
be pronounced by the Chickasaw chiefs to be fraudu-
lent, shall be rejected, unless where a sale has been 
made by the Indians, when the Government will de-
termine upon it as to right and equity may appear to 
belong. 

"Very respectfully, etc., 
" T . H A R T L E Y C R A W F O R D . " 

Upon the aforesaid recommendation of the Commis-
sioner of Indian Affairs the Secretary of War endorsed 



thereon (Red ink 22, Package 7) the following order, to-

wit: 

"The recommendation of the Commissioner _ of In-
dian Affairs that the list of unconfirmed locations be 
sent to the committee provided for in the fourth article 
of the treaty of 1834 with that tribe, for their revision 
as requested by them is approved. The locations of 
which they may approve can not, however, be sanc-
tioned in advance. The revision and correction of the 
list by the committee, assisted by Maj. Armstrong, the 
acting superintendent, must first take place. The De-
partment will then consider the propriety of confirming 
the cases which they have approved, and will do what 
may appear right and proper therein. ^ ^ 

" D E P A R T M E N T OF W A R , May 4, 1841 . " 

In accordance with the aforesaid order of the Secretary 
of War the rolls, lists, certificates and other papers in the 
Department appertaining to the reservations and locations 
of the Indian grantors of Eli Ayres and Ayres and Niles as 
joint tenants, together with other Indian reservees, were 
forwarded to Acting Superintendent Wm. A. Armstrong, 
western territory, with the following letter (See Package 
12, red ink 30) of instructions, to-wit: 

" W A R D E P A R T M E N T , 

" O F F I C E I N D I A N A F F A I R S . 

"June 16, 1841. 
"Major W M . A R M S T R O N G , 

"Acting Supt. Western Territory, 
"S i r : I transmit, herewith, a copy of my report to 

the Secretary of War on the communication of Joseph 
Bryan and Alfred Iverson, Esqrs., in relation to certain 
claims of Chickasaws for land under the treaty of 1832 
and that of 1834, and of the endorsement of the Sec-
retary thereupon. 

"The Secretary says: T h e recommendation of the 
Commissioner of Indian Affairs, that the lists of un-
confirmed Chickasaw locations be sent to the Commit-
tee provided for in the 4th article of the treaty of 1834 
with that tribe for their revision, as requested by them, 
is approved. The locations of which they may ap-
prove, cannot, however, be sanctioned in advance. The 
revision and correction of the list by the committee, 
assisted by Major Armstrong, the Acting Superintend-
ent, must first take place; the Department will then con-
sider the propriety of confirming the cases which they 
have approved, and will do what may appear to be 
right and proper therein. Department of War, May 
4, 1841. 

" T . B.' 
"The report from this office will give you full infor-

mation of its views upon the character of the claims and 
their validity, and the endorsement by the Secretary 
will acquaint you of his action and the course directed 
for you to take in the examination by the Indians. 

"The accompanying papers embody all the facts 
deemed to be material to submit to the Commissioners 
named in the 4th article of the treaty of 1834, con-
cluded at Washington. The papers purporting to be 
evidence of the identity of the claimants as Chickasaws 
are originals, sent here by Cols. Reynolds and Upshaw; 
the lists indicating the locations are copies of those for-
warded here by the same gentlemen. The testimony 
and lists of locations are put up in packages corre-
sponding to the letter transmitting them to this office, 
viz: 

"Those marked R 304 will be found with a letter 
from Mr. Reynolds of 22d October, 1838; and those 
marked A 92, with letter from Mr. Upshaw of date 
10th December, 1839, etc. I have been particular in 
this matter to ensure early action by you in preparing 
the documents for the consideration of the Indians. 

"The magnitude of the claims in the aggregate re-
quires that the Department should proceed with due 
deliberation and caution to ascertain the merits of the 
claims en masse and of each individually. You are re-



quested, therefore, to lay the whole subject before the 
proper Chickasaws, and explain to them the purport ^ 
my report and the decision of the Secretary, _ and in-
form them of the number and extent of the claims. 

"It is desirable that, so far as it is practicable, your 
report should embody a statement showing the^circum-
stances of each case, i. as to identity, number m 
family, if any, when he, she, or they, left country bast 

for their residence West, etc. 
"Very, etc., 

" T . H A R T L E Y C R A W F O R D . 

(Not reed, at proper desk for record April 10, 1842.) 

After Acting Superintendent Armstrong had held the 
aforesaid instructions and the documents transmitted there-
with in his possession for about eighteen months, he called 
a meeting, consisting of Indians generally. 

It appears that this body consisting of 25 Chickasaw In-
dians, not the committee named in the fourth article of the 
treaty of May 24, 1834, nor a majority thereof, and desig-
nated specifically in the order of the Secretary of War of 
May 4, 1841, and in the instructions given to Armstrong, 
m e t with Major Armstrong at Boggy D e p o t , Indian Terri-
tory, on the 26th day of October, 1842, and held what is 
designated in their own report as a council; Major Arm-
strong, in his report of October 28, 1842, says he attended 
a council of the Chickasaws; the council lasted one day, and 
as the reports show upon their face, passed upon the rights 
of S24 Indians, affecting, as the evidence establishes, their 
reservations and locations of land which had been previously 
fixed and settled by the Commissioners named m the treaty, 
and had been duly located by the Indian Agent and Register 
of the Land Office at Pontotoc, Miss. Of the 524 reser-
vees K20 were rejected summarily by this council, 150 of 
whom were grantors to Eli Ayres and Niles and Ayres as 
joint tenants; there is nothing to show that notice was given 
even to the Chickasaw Indians of the meeting of this coun-

cil, excepting the statement in the report that notice had 
been given that a council would be held; Eli Ayres had no 
notice of the council meeting and knew nothing about the 
meeting or proceedings until afterwards. (See affidavit Eli 
Ayres, transmitted by Congress as No. 28, Package 1 1 ) . 

The 25-Indians who met in council at Boggy Depot sub-
mitted to the Commissioner of Indian Affairs (Red ink 2 1 , 
Package 12) a report to which is attached only two of the 
names of the seven persons or commissioners named in the 
fourth article of the treaty, namely: Ish to ho to pa and 
Isaac Alberson. The evidence shows that these two com-
missioners were active in signing the certificates and lists 
and certificates to the deeds of the grantors of Eli Ayres 
and Niles and Ayres as joint tenants, and that they had on 
June 1, 1839, at Fort Towson, joined in the following 
letter to the Commissioner of Indian Affairs, to-wit: 

" F O R T TOWSON^ June 1, 1839. 
"Dear Sir : It is with reluctance that we feel our-

selves called upon (from the distressed condition of our 
people) to urge upon your consideration the importance 
of early action on claims placed in your office during 
the year 1838, reported by our former agent, as also 
those of equal equity more recently reported by the 
present incumbent. Many of our people from pruden-
tial motives declined selling prior to emigration, and 
even now with reluctance (but necessity produced by 
sickness and the want of those comforts that they have 
left behind them) feel the want of the small pittance 
that will become their due when their rights shall have 
been sanctioned at your department and materially aid 
them in the erection of their new cabins, and procuring 
such articles of prime necessity as they are now suffer-
ing for the want of. We have for some months been 
in daily expectation of having an agent with us and 
through him making known our wants and the priva-
tions that many of our people have submitted to, but 
as we see no immediate prospect of that being aceom-



plished we presume to address you ourselves and to 
request that if there be any act of ours not complied 
with that retards action in your office (dependent upon 
us) that we may be advised of it, that it may be cor-
rected, so that speedy justice may be done to those who 
are dependent upon us. 

"Respectfully yours, etc., 
" J A M E S C O L B E R T . 

"ISH TA HO TO PA (h i sxmark) . 
" I S A A C A L B E R S O N (his x mark). 

" T . H A R T L E Y C R A W F O R D , Esqr., 
"Commissioner of Indian Affairs." 

(Exhibit C, filed herewith.) 

The report of the Boggy Depot Council reads as fol-
lows : 

" B O G G Y D E P O T , 25th October, 1842. 
"S i r : At a council of Chickasaws began and held 

this day for the purpose of examining certain land 
claims forwarded to Wm. Armstrong, Acting Superin-
tendent, by the War Department, being the land claims 
submitted by Joseph Bryan and Alfred Iverson. 

"In accordance with the requirements of the War 
Department we proceeded to business by first calling 
the names of each claimant from the roll. This was 
done in the presence of three commissioners, and a 
number of the oldest Chickasaws in the nation. En-
quiry was made if the individual was not present, 
whether he was a Chickasaw or not, and entitled to 
land. Notice had previously been given that a council 
would be held to examine their land claims after a care-
ful and full examination as above stated. We 
can only find four individuals that we consider 
entitled to land. Their names are: Onah-mah-umby, 
No. 748, one section; Stimo-hoth-ka, No. 370, two sec-
tions; Ebah-chuch-way-tubby, No. 746, one section; 
Tush-qui-qua, No. 595, one section. 

"We felt convinced that there could not possibly be 
such a number of Chickasaws yet entitled to land. In 

[ S E A L . ] 

[ S E A L . ] 

[ S E A L . ] 

this we are not mistaken, and as a large wad of country 
has been reserved from sale to satisfy these claims we 
now hope the Government of the United States will 
have these lands sold for the benefit of the Chickasaw 
people, of whom they of right belong. The manner 
of getting up these land claims bears the impress of 
injustice. 

"We are desirous to see every Chickasaw entitled to 
land provided for; but after a fair and open investiga-
tion in the presence of Capt. Armstrong, Acting Super-
intendent, and a large number of Chickasaws, embrac-
ing some of the oldest and most respectable citizens of 
the nation, we certainly have a right to expect that no 
further attention will be paid to these claimants, and 
that the lands may go into the Chickasaw fund, as 
other lands have. These claims are got up by those 
claiming to reside West, if they were really Chickasaws, 
it would show that a very large portion of our Nation 
emigrated before the treaty of 1834. 

"We repeat again our wish to do justice to every 
Chickasaw, but to sanction these land claims would be 
an act of injustice to our people, and giving land to 
those who have no claims. The four names mentioned 
as entitled to land we know are Chickasaws who have 
never been provided for. We wish them to have land. 
All others we most earnestly and solemnly protest 
against receiving land. We have forborne to say any-
thing in relation to the magnitude of the claims ; we 
leave it to others to determine whether the whole affair 
does not show an attempt at speculation at our expense. 
We look to the Government to do us justice by setting 
aside these claimants. 
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" S H U K POW W A Y 

" B U H - K A H - T U B B Y 

" T H O S . S E A T Y 

" I N K I Z R A 

" S K I T - T U - H U 

" Z U - M I - T I J B B Y 

" M I R B U R R Z 

" I M , M A H H O TO T U B B Y 

" T I C K I N T U B B Y 

" W E N I P A 
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" T I T H - H I - E 
" U S H - T U H - T U H - H U B B Y 

" L E W I S 

"Witness: 
" P I T M A N C O L B E R T . 

" J O S E P H C O L B E R T (his x mark). 
" C H A S . J O H N S O N . 

"T . H A R T L E Y C R A W F O R D , Lsqr., 
"Commissioner of Indian Affairs, 

"Washington City." 

Acting Superintendent Armstrong, W. T., supplements 
the report of the Indians by a letter or report (Red ink 36, 
Package 12 ) to the Commissioner of Indian Affairs, as 

follows, to wit: 

C H O C T A W A G E N C Y , Oct. 2 8 , 1 8 4 2 . 

" S I R ' 

"After paying the Choctaw Annuity for 1841, I 
returned home by way of Boggy Depot, and attended a 
council of the Chickasaws convened for the purpose ot 
investigating the claims of individuals for land under 
the Chickasaw treaty. This business has been delayed 
unusually long owing to the fact that an arrangement 
was made with the Chickasaws a year ago to make the 
investigation immediately after the annuity of 1841 
should be paid the Choctaws, this was considered a 
proper time to give notice to all concerned, the annuity 

you are aware has not been paid until lately, this is 
the reason of the delay. 

"In making an examination I was as particular as I 
could be, I first read your report to the Secretary of 
War, and also your instructions authorizing the inves-
tigation, the whole business was well understood and 
explained, the council was large, and I observed the 
oldest and most respectable Chickasaws were present. 
Some of the individuals whose name was on the roll ap-
peared and endeavored to satisfy the Chickasaw Com-
missioners that they were really Chickasaws entitled 
to land under the treaty, this they were unable to do 
except the following names: Onah-mah-um, by No. 
748, one section. Sti 1110 hoth ra, No. 370, two sec-
tions. E bah chuck may tubba, No. 746, one section. 
Tush-qui-qua, No. 595, one section of land. In this 
I concurred there might have been a few others that 
could have produced evidence of their being Chicka-
saws, had they have been present, this is however 
doubtful, as I am well satisfied that the claimants are 
generally Choctaws, who have been prevailed on by 
land speculators, to make the attempt to obtain land as 
Chickasaws. 

"It will be observed that none of the applicants were 
ever before me. I was in the Nation as agent all the 
time, and if the claimants, and those who purchased 
their lands, were satisfied of the justice of the claims it 
might fairly be presumed that they would have been 
proved up before me. It is said that deeds have been 
obtained and registered in the county in which the land 
lies in Mississippi, nothing has ever been paid so far as 
I have ever heard, or believe for these lands. The man-
ner of proceeding in investigating the claims is stated 
in a communication from the Chickasaws who were 
present. 

" A fair opportunity was given to claimants to come 
forward, I saw no indisposition on the part of the 
Chickasaw Commissioners to pass the claims of such 
as were really entitled to land, many o,f the names 
I know myself to be Choctaws, such at least I have 
considered them ever since their emigration. 



" I have therefore no hesitation in stating that the 
claimants rejected were not entitled to land with a 
bare possibility that out of such a large number there 
might have been some two or three others, that could 
they have been present might have satisfied the Com-
missioners that they were entitled to land. 

" I enclose the rolls and other papers upon which I 
acted, being the same sent to me by the Department. 

"Very respectfully, 
"Your obedient servant, 

" W M . A R M S T R O N G , 

Act. Supt. W. T." 
" T . H A R T L E Y C R A W F O R D , E S Q . , 

Washington City." 

The report of the proceedings of the council of Boggy 
Depot reached the Commissioner o,f Indian Affairs on 
March i , 1843, and was approved by the Secretary of War, 
on March 3, of the same month and year, and all of the 520 
reservations and locations rejected by said council, in which 
were included all of the reservations and locations purchased 
by Eli Ayres and Niles and Ayres as joint tenants, from 
the said Chickasaw Indian reservees, were forever treated 
as absolutely void. The action of the Secretary of War, 
(Red ink 22, Package 12 ) upon the reports of the Boggy 
Depot Council is shown by his decision, which is as follows: 

"In the matter of certain claimants to reservations 
under the treaty o,f Pontotoc and Washington, repre-
senting themselves to be Chickasaws, the list of names 
having been transmitted to the committee as provided 
in the fourth article of that treaty for examination, 
they have reported against the claimants, that except-
ing a few (4) named, they are not Chickasaws entitled 
to reservations, and this report is concurred in by the 
agent and superintendent, who represents the circum-
stances under which the decision of the committee was 
made to have been peculiarly favorable to a full and fair 
investigation. Without now saying that this report un-

der the provisions of the treaty is conclusive, although 
I am very much inclined to that opinion, yet it com-
mands the highest confidence. The interest of the State 
of Mississippi requires that this question which has 
been so long depending should be settled, and the large 
tracts of land necessary to meet these claims should be 
relieved from this contingent incumbrance or that it 
should be made final. As there is no probability that 
a more full and satisfactory investigation can be had 
under all the circumstances the report of the committee 
aforesaid, concurred in by the Indian agent, is ap-
proved, the claims recommended by them are admitted, 
and those disallowed by them are rejected. 

" I f , however, they have reported in favor of any 
Chickasaws who emigrated prior to the treaty of Wash-
ington of 1834, such claim can not be allowed, as the 
utmost liberality of construction can not extend the pro-
visions of the treaties aforesaid beyond the date men-
tioned. 

"It is obvious that by the treaty of 1834 the reser-
vations become the individual and absolute property of 
the reservees and that the proceeds of all sales made 
pursuant to the provisions of the treaty belong to the 
reservees, respectively, and not to the Chickasaw Na-
tion." 

Mr. Spencer, Secretary of War, retired from office on 
March 8, 1843, five days after he signed the above decision. 
The meagre attention and consideration given to the sub-
ject can be inferred from the short time he had the papers 
in his hands and from the character of the opinion in con-
sidering extraneous matters and making them a basis of 
his conclusions. The opinion shows upon its face that it is 
based upon an error when it holds that the committee pro-
vided for in the fourth article of the treaty reported against 
the claimants, excepting four; it also shows that he de-
clined to say the report upon which he acted was conclu-
sive; he was not called upon to consider and determine the 



rights of the State of Mississippi and to undertake^ to 
finally settle the question depending in that State concerning 
the said lands; nor was there anything that showed that a 
satisfactory report could not have been gotten from the 
said committee to whom it had been in fact referred, but to 
whom it had never been presented for e x a m i n a t i o n and 
action; nor was he called upon to construe the treaty to 
the effect that Chickasaws who had emigrated prior to the 
treaty of 1834 could not be allowed reservations, and at the 
same time approve enrollments and locations to persons 
named in the report, who were among such emigrants prior 
to the ratification of the treaty, and upon the same proofs 
and in the same manner that enrollments and locations were 
made for the grantors of Ayres and Niles and Ayres as 
joint tenants. (See roll No. 595, Tish qui qua, Book 13, 
p 129; red ink 8, Package 1 ; roll No. 746, Ebah chuc way 
tubby, Book 13, P- 135, red ink 7, Package 1 ; Oh nah mah 
umby, roll No. 748, Book 13, p. 135-) 

The foregoing facts and the evidence show that the Sec-
retary of War, in express terms, referred the matter for in-
vestigation to the committee provided for in the fourth 
article of the treaty of 1834; that the instructions to Acting 
Superintendent Armstrong also required him to hold the 
invest igat ion before the commissioners named m the fourth 
article of the treaty of 1834; that the committee referred to 
in the said order and instructions consisted at that time of 
the king and the six chiefs named in article four, or their 
successors; that no such committee ever met at any time 
or any place and made such investigation, but instead two 
of that number met with 23 Indians and held a council. It 
does not appear by what right or authority the Indians com-
posing this so-called council assumed to pass upon the ques-
tions affecting the rights of the Indian grantors of Eli 
Ayres and Niles and Ayres as joint tenants, or other Indians 

in like situation, who had been identified and enrolled as 
Chickasaws entitled to reserve lands under the treaty of 
1834. The facts do not show that there is any provision, by 
implication or otherwise, in either treaty, vesting such arbi-
trary power anywhere, not even in the commissioners named 
in article four of the treaty (see S. rept. 1457, Com. Ind. 
Affairs, 54th Cong. 2d Sess., p. 6, Package 1 3 ; order Sec'y 
War endorsed on Crawford's rept. red ink 22, Package 7; 
Inst, to Armstrong, red ink 30, Package 12 ; Rept. Boggy 
Depot Council, red ink 21 , and Armstrong's rept. red ink 
36, Package 12) . 

Comes now the claimant by counsel and moves the court 
for leave to amend the eleventh findings of fact by striking 
out said findings and inserting in lieu thereof the following: 

XI. 

Certificates of the register of the land office at Pontotoc, 
Mississippi, establish the fact that they contain true copies 
of the roll numbers, reservees and locations under the fifth 
and sixth articles of the treaty of May 24, 1834, and of the 
Chickasaw Indians therein set forth and of the lists of per-
sons furnished by the Chickasaw Agent to the register and 
receiver as Indians entitled to land under the said articles 
of the treaty and all of said lists that relate to said Indians 
as the same remain of record in the register's office (Ex-
hibits 1 to 18, Wolf's dep. pp. 1 to 8, Packages 5, 17) . In 
these certificates are included the names of the Indian 
grantors of Eli Ayres and Niles and Ayres as joint tenants. 
A copy of one of these certificates, all of which are alike as 
to both the fifth and sixth articles, is as follows: 



RESERVATIONS UNDER T H E 6TH ARTICLE OF THE CHICK-
ASAW T R E A T Y OF MAY 24, 1834. 

NO RESERVEES AND SEX. SEC. TP. RANGE. DATE. 

& t r r ^ ™ ! 6 : : : : : : : $ "5 

Eiiza . . : : . : . . & » 3 w 
H i ^ t r W : : : : : : : : : : .6 7 > w o c . . . . 
682 On ah ho chy 24 9 5 VV 
690 Ful to wa chy 23 9 5 g g g 
704 M chaf fat tubby 16 7 W Aug. 28, 1838 
712 Sammy & 0 w A i 8 3 8 
713 Ben Allen 6 9 * g * l 8 3 g 
724 Ah to mat xb » w N o y_ , ^ g 
729 Ish mah tubby 0 

Register's Office, Pontotock, Miss. 
I Andrew J. Edmondson, Register of the Land Office of 

the'United States at Pontotock, Miss., do hereby certify 
that the above and foregoing is a true copy of the roll num-
bers reservees, and locations under the sixth article of the 
treaty between the United States and Chickasaw Indians 
therein set forth and of the list of persons furnished by the 
Chickasaw agent to the register and receiver as Indians en-
titled to land under said article of said treaty and all oi 
said lists that relate to said Indians as remains of record m 
my office. , , • 

Given under my hand and private seal, there being no 
seal of office, this 1st clay of March, 1849. 

ANDR. J . EDMONDSON, 
[ S E A L . ] Register. 

The certificates of Andrew J . Edmondson, register at 
Pontotoc, Miss., were given on the last day he was in office, 
several years after Eli Ayres and Niles and Ayres as joint 
tenants had purchased the reservations and locations of land 
from the Indian grantors under whom Ayres claimed; but it 
is a fact that precisely the same sort of a certificate of Ed-
mondson as above referred to has been held to be competent 
evidence in the United States Courts over all objections 
urged against its admission and competency (Best vs. Polk, 
18 Wal l 1 1 2 ) . 

The evidence establishes the names of the grantors of Eli 
Ayres or of Ayres and Niles as joint tenants and the loca-
tions of lands to them according to the regulations of the 
President under the treaty by the certificates and names con-
tained therein of at least three, or a majority of the seven 
persons named in the treaty and by the rolls and locations 
of lands contained in sheets numbered on the back 1, 2 and 
3 as to the fifth article and in sheets 1, 2, 3 and 4 as to the 
sixth article (Book 13, pp. 83-85, 97; 130- 133) , which were 
transmitted by Agent Reynolds in his letter of October 22, 
1838, to the Commissioner of Indian Affairs, and in which 
he states that he found it his duty to enroll the Indians 
named and locate lands for them. (Red ink 4, Package 3.) 
There is nothing in the treaty or the regulations of 1834 that 
requires the Register to name the Chickasaw commissioners 
or insert the agent's certificate, in any certificate executed by 
him. 

There is no evidence upon the subject of an arrangement 
for the emigration of the Chickasaws after the treaty of 
1837, between the Choctaws and Chickasaws, nor did any 
such arrangement arise under the provisions of that treaty 
(see Indian Affairs, vol. 2, [Treaties] 486, 652; 1 1 Stats. 
5 7 3 ) -

The evidence upon the subject of the intermarriage of 
Chickasaws with Choctaws is general in its character (see 
Pitchlynn's letter, Package 7, printed in Memo. pp. 10- 13) . 
There is no specific evidence to the effect that any of the 38 
heads of families from whom Eli Ayres and Niles and Ayres, 
as joint tenants, purchased were married to Choctaws. 

The evidence establishes that of the Indian grantors of 
Eli Ayres or of Niles and Ayres as joint tenants 1 1 2 of them 
were at the time of their enrollment and the location of lands 
for them, unmarried, and that 38 of them were married and 
heads of families, and although it is shown in a general way 
that the Chickasaws intermingled and intermarried with 



Choctaws it has not been shown by the evidence who of the 
said heads of families, grantors as aforesaid if any, inter-
married with Choctaws. The tribal rights and relations of 
the said Indians were determined by Commissioner Craw-
ford in his reports of April 12, 1841 (Red ink, pp. 15-17 , 
Package 7) , as follows: 

"2d. That according to a well-settled and long-es-
tablished rule of practice amongst, the Chickasaw In-
dians their brethren wherever resident, are not con 
siderecl as expatriated by such 
tribes—but are held and recognized as Chickasaws and 
entitled at all times to return to their original people 
and claim all the rights, privileges, and immunities of 
C 1 ^ S ^ S S ; u l e has been acted upon under the 
treaties of 1832 and 1834 and that many O n t o w h , 
dians, who resided amongst the Choctaws at A e date 
of said treaties and who removed to the West with the 
Choctaws have actually been allowed - s e r v a 10ns un-
der said treaties by the Commissioners and have en 
ioved the full benefits thereof. . . 

"4th. That many of the present claimants are Chick-
asaw Indians, who prior to the treaty of 1834 had r e -
married or otherwise intermingled with the Choctaws 
and removed West along with the Choctaws 

«,th That although they resided amongst the Choc-
taws they were distinctly marked and known as Chick-
asaws and were always held and considered as be-

^ ^ M S S s are identified and proved 
by the Chickasaw King, chiefs, and commissioners to be 
Chickasaw Indians and under their decision and that of 
their agent, locations have been made for them. 

Neither the Chickasaw Nation nor individual Chickasaw 
Indians are mentioned or referred to in any manner m the 
Cho taw treaty of :83c (7 Stat. 333)- The sixteenth ar-
ticle provides for the removal of the Choctaws m wagons 
or with steamboats at the expense of the United States un-

der the care of discreet and careful persons. There is no 
evidence that shows that these discreet and careful persons 
removed Chickasaw Indians west with the Choctaws, but 
the evidence establishes the fact that the Chickasaw Indian 
grantors of Ayres or Niles and Ayres as joint tenants emi-
grated west in advance of their tribe. The evidence does not 
establish nor do the provisions of the treaty of 1837, that 
any arrangement was made between the Choctaws and 
Chickasaws or with the United States for the removal of 
Chickasaws to the western country, or that if such arrange-
ment had been made that it could in any way affect the 
rights and claims of Eli Ayres or of the claimants herein. 
The arrangements made between the Chickasaws and 
Choctaws by treaty of 1837 ( 1 1 Stat. 533) has no reference 
to the removal of the Chickasaws to the west, but relates 
to the sale to them of the right to occupy the district of the 
Choctaw country described, and excepts specifically any right 
of the Chickasaws to participate in the Choctaw annuities, 
and permits the Chickasaws to control their own funds. 
Certain rights and privileges were given to the people of 
both Nations, one of which was that they might settle in any 
district which they thought proper, and also exercise certain 
political privileges. There is no evidence that establishes 
that the Indian grantors of Eli Ayres or of Niles and Ayres 
as joint tenants received special benefits from the Choc-
taws in the occupancy of their lands from participation in 
their annuities, or in the exercise of Choctaw rights, but 
what evidence there is upon the subject shows the contrary. 
(See Hubbard's letter, red ink 19, Package 7.) 

It is established by the evidence that the Indian grantors 
of Eli Ayres or of Niles and Ayres as joint tenants were 
treated and recognized by the persons in charge of the exe-
cution of the treaty of 1834, both on the part of the Chick-
asaw Nation and on the part of the United States as Chick-
asaw Indians and members of the Chickasaw tribe at the 
time they were enrolled and reservations of land -located 



for them under the fifth and sixth articles of said treaty 
of 1834, and that they never were regarded, either by the 
United States, or by the Chickasaw Nation, or by the Choc-
taw Nation, as members of the Choctaw Nation because they 
had gone to the western country with the Choctaw Nation. 

Indian Commissioners' certificates and lists, Pack-
age 1 . 1 td 1 

Certificates of Choctaw chiefs and judges, PacK-
age 2. 

Certificates of Register Edmondson, Packages 5, 17. 
Letter Agent Reynolds and enclosures referred to, 
Package 3, and enrollments and lists in Book 13, 
PP- 83-85, 97; 1 3 0 1 3 3 . M , , 

Commissioner Crawford's Rept. April 12, 1841, (red 
ink pp. 15-17, Package 7). 

Regulations 1834, Package 14-
Treaty May 24, 1834, 7 Stats. 45° ; L a w s a n d 

Treaties, Vol 2, p. 418. 
Treaty Choctaws and Chickasaws of 1837, n btats. 

S33; Laws and Treaties, Vol 2, p. 486. . 
Best vs. Polk, 18 Wall. 1 12 , as to competency Regis-

ter's certificate. 

Comes now the claimant by counsel and moves the court 
for leave to amend the twelfth findings of fact by striking 
out said findings and inserting in lieu thereof the follow-
ing: 

XII . 

It is not possible upon the evidence to fix with any de-
gree of certainty the date or dates when the Indian reser-
vees named in the petition departed from Mississippi for the 
West. It is apparent that they departed at different dates 
with different portions of the Choctaw tribe if they went 
with them. The Choctaw treaty of 1830 was signed Sep-

tember 27, 1830, and proclaimed February 24, 1831 (7 
Stat., 333)- By the provisions of the third article the Choc-
taws agreed to remove beyond the Mississippi River as early 
as practicable, and to so arrange their removal, that as 
many as possible of their people, not exceeding one-half of 
the whole number, should depart during the falls of 1831 
and 1832, the residue to depart during the succeeding fall 
of 1833. The Chickasaw treaty of 1832 (7 Stat., 381) 
was signed October 20, 1832, and proclaimed March 1, 
1833. It is provided by the fourth article of this treaty, 
among other things, that if they fail to procure such a coun-
try West, as provided for in the treaty, to remove to and 
settle on, previous to the first public sale of their country 
in Mississippi, then they were to select out of the surveys, 
as provided in said article, a comfortable settlement for 
every family in the Chickasaw Nation, to include their pres-
ent improvements, if the land is good for cultivation, and if 
not they may take it in any other place in the Nation, which 
is unoccupied by any other person. It will be observed that 
an option was given to the Indians to select lands where 
they could retain the benefit of their improvements. The 
provisions in said article relating to the removal of the 
Chickasaws westward are liberal, depending upon their pro-
curing a home West of the Mississippi after the ratification 
of the treaty, suitable to their wants and condition. And 
the same liberal provisions are made in article thirteen of 
the treaty of May 24, 1834, in regard to the removal of the 
Chickasaws to their new home, when they should find one 
(7 Stat., 450). No treaty restrictions were placed on the 
Chickasaws as to the date of their removal West, or as to 
the manner in which they should go. 

There is nothing in the evidence that shows that any part 
of the Choctaws went West in the fall of 1831. This was 
the only opportunity the Chickasaws would have had to re-
move West with them prior to the accrual of their rights 



under the treaty of October 20, 1832. If the Choctaws had 
complied with their treaty and gone West in the falls of 
1832 and 1833, and any Chickasaws had accompanied them, 
they did so after their rights had accrued under the treaty 
of 1832. But it is a fact that all of the Choctaws did not 
remove West strictly in accordance with the terms of their 
treaty on account of their own default, or of that of the 
United States, inasmuch as this court found as a fact in the 
case of the Choctaw Nation vs. United States, December 
Term 1885-6 (Printed Record Vol. B, p. 20, Finding 23) 
that at "various times between 1834 and 1845 nine hundred 
and sixty Choctaws, in pursuance of the policy of the Gov-
ernment, emigrated and subsisted themselves in their new 
homes at their own expense. * * * That from the be-
ginning of the year 1838 to July, 1856, the United States, 
at their expense, removed and subsisted in their new homes 
for one year 6,184 other Choctaws not including the 960 
above specified, who had remained in the State of Missis-
sippi, subsequent to the general removal of the Choctaws 
which took place in the years 1831 , 1832 and 1833" (21 Ct. 
Clms. 1 1 5 ) . 

Comes now the claimant by counsel and moves the court 
for leave to amend the thirteenth findings of fact by striking 
out said findings and inserting in lieu thereof the follow-
ing: 

X I I I . 

The evidence does not show that the reservees, grantors 
of Eli Ayres and Niles and Ayres, as joint tenants, emi-
grated as Choctaws and in the same manner as Choctaws at 
the expense and under the care and supervision of the 
United States by agents acting under the authority of the 

s ixteenth article of the treaty between the United States and' 
Choctaws (7 Stat., 336) ; nor does the evidence establish 
that the main body, or any body of the persons enrolled 
went West with the first Choctaws who left the State of 
Mississippi in 1 8 3 1 ; nor does the evidence show that they 
had Choctaw blood, or were of mixed blood, or were full 
blood Choctaws, or that they had become adopted into the 
Choctaw Nation before or at the time of their emigration 
from the State of Mississippi to the western country. The 
evidence does establish that said persons were Chickasaw 
Indians and members of the Chickasaw tribe at the time of 
their enrollment and the location of lands for them. 

Certificates and lists Chickasaw Commissioners, 
Package 1. 

Certificates and lists Choctaw Chiefs and Judges, 
Package 2. 

Commissioner Crawford's Rept., April 12, 1841, 
Package 7. 

Letter Agent Reynolds, October 22, 1838, Package 
3-

Letter Agent Upshaw, May 4, 1839, Package 1. 

Comes now the claimants by counsel and moves the court 
for leave to amend the fourteenth findings of fact by strik-
ing out said findings and inserting in lieu thereof the fol-
lowing : 

X I V . 

That twenty-one of the original deeds of conveyance 
from the said Chickasaw Indian reservees and grantors to 
Eli Ayres and Niles and Ayres as joint tenants have 
attached to each of them the original certificate of two 
Commissioners as required by article four of the 



treaty of May 24, 1834, as to the capacity of the 
Chickasaw Indian reservee and grantor named therein to 
manage and take care of his or her own affairs; and there 
is also attached to each of said deeds an original certificate 
of A. M. M. Upshaw, Chickasaw agent, as to the truth, to 
the best of his knowledge, and information, of the contents 
of the certificate of the said Commissioners as to the capac-
ity of the said Chickasaw Indian reservee and grantor, 
named in said deeds, to manage and take care of his or her 
own affairs, and that the consideration named m each ot 
the said deeds of conveyance, is, in his opinion, a fair con-
sideration, and that it has been paid; the execution of said 
original deeds and certificates are all duly witnessed. 

The remaining 129 o r i g i n a l deeds of c o n v e y a n c e from 
said Chickasaw Indian reservees and grantors to Eli Ayres, 
have attached to each of them the original certificate, duly 
witnessed, of two Commissioners as required by article 4, 
of the Treaty of May 24, 1834, as to the capacity of the 
Chickasaw Indian reservee and grantor, named therein, to 
manage and take care of his or her own affairs; there is 
also attached to each of said deeds a receipt, duly witnessed, 
showing the amount of consideration paid for the respective 
sections and parcels of land by Ayres; but there is no cer-
tificate of the Indian agent attached to these deeds as re-
quired by the treaty. The failure of Ayres to procure the 
certificate of the Indian agent to the 129 deeds was caused by 
the suspension of approvals of locations in the Department 
and by the suggestion to Acting Supeinntendent Armstrong 
of one or more Chickasaw chiefs that some of the Indians 
for whom lands had been reserved and located within the 
last year or two were not Chickasaws and expressed a wish 
to see the list, which suggestion was reported by Superin-
tendent Armstrong to the Commissioner of Indian Affairs 
who thereupon recommended to the Secretary of War that 
the list of unconfirmed locations be sent to the committee 

provided for in the fourth article of the treaty of May 4, 
1834, with the Chickasaw tribe, for their revision; the Sec-
retary of War on May 4, 1841, approved the recommenda-
tion of the Commissioner of Indian Affairs and issued an 
order in accordance therewith, by the express terms of 
which no locations could be approved in advance, or until 
subsequent to the revision or correction of the list by the 
committee, assisted by Major Armstrong. This course and 
procedure by the War Department, which appears to have 
been adopted and pursued without any authority therefor, 
suspended all further action by the United States and its 
officers concerning the rights of the Indian reservees and 
grantors to Eli Ayres in regard to the reservations and lo-
cations allotted to them and sold by them to Eli Ayres; 
and also suspended all further action of the United States 
and its officers as to the rights and title of said Eli Ayres 
to the locations of land purchased by him from the said 
Chickasaw Indian reservees and grantors, and prevented 
him from obtaining from the Indian agent the certificate 
to each of the 129 deeds as to the capacity of the respective 
Indian reservees and grantors, and as to the fairness of the 
consideration for said land, and as to the actual payment of 
such consideration, as required by the treaty. 

The committee provided for in the fourth article of the 
treaty, to whom the list of unconfirmed locations was sent 
by the order of the Secretary of War of May 4, 1841, for 
revision with the assistance of Major Armstrong, never met 
and considered, or passed upon, or revised, the said list of 
unconfirmed locations in compliance with said order. 

_ l t appears that a body consisting of 25 Chickasaw In-
dians, not the committee named in the fourth article of the 
treaty of May 24, 1834, and designated specifically in the 
order of the Secretary of War of May 4, 1841, met with 
Major Armstrong at Boggy Depot, Indian Territory, on 
the 26th day of October, 1842, and held what is designated 



in their own report as a council; Major Armstrong ra 
report of October 28, 1842, says he attended a councd of the 
Chickasaws; the council lasted one day and passedI upon 
the rights of 524 Indians, affecting their 
locations of land which had been previously fixed and settled 
by the Commissioners named in this treaty and had 
been duly located by the Indian agent and register of the 
Land Office at Pontotoc, Miss., and sold by the reservees to 
Eli Ayres; of the 5*4 reservees, 5-0 were rented sum-
marily by this council, 150 of whom were grantors to Eli 
Ayres there is nothing to show that notice was g i ven even 
f / t h Chickasaw Indians of the meeting of this council ex-
cepting the statement in the report that notice had been 
givemthat a council would be held; Eli Ayre,.had nc.no ,c 
Of the council meeting and knew nothing about the meet 
ing or proceedings until afterwards. 

See deeds, Exhibits 19 to 166; Wolf's dep., pp. 3*7. 
Package 19. 

Letter of Armstrong, p. 20, Package 7 
Commr. Crawford's rept., pp. 6-8^ Package 7-
Insts to Armstrong, red ink 30, Package 12. 
Ayres affidavit, No. 28, Package 1 1 . 
Rent Boggy Depot Council, red ink 21 , Package 12. 
A r m s t r o n g s Boggy Council rept. , red ink 36, P * * -

Sec^y Spencer's decision, red ink 7, Package 12. 

The evidence establishes the fact that none of the deeds 
ever reached the President for his consideration and ap-

vaUnasmuch as the heads of the Deparhuen s refits d 
to consider or recommend them on the ground that they had 
noTut d ction by reason of the decision of Secretary Spen-
£ of 1843 affirming the report of the Bogg>-Dep.* Coun-
cil (Smith's report, pp. 9-1 ° , red >nk l8> P a c k a g e ' 
Ev. Memo., p. 123) . Secretary Schurz, on account of the 

decision of Spencer of 1843, declined to reopen the claims 
for consideration, thereby overruling the recommendation 
of Commissioner Smith (Red ink 20, Package 8). 

Comes now the claimant by counsel and moves the court 
for leave to amend the fifteenth findings of facts by striking 
out said findings and inserting in lieu thereof findings as 
following: 

XV. 

The evidence establishes that at different dates subsequent 
to the receipt by Agents Reynolds and Upshaw of the lists 
made in the Choctaw country and in Mississippi prior to and 
on and between the dates of October 22, 1838, and June 17, 
1839, containing the names of Indian grantors of Eli Ayres 
and of Niles and Ayres, as joint tenants, and of the enroll-
ment and locations of lands for said Indians during said 
period of time by said agents and the register and receiver, 
Eli Ayres and Niles and Ayres, as joint tenants, purchased 
from the said Indians, whose names appeared on said lists 
and rolls the respective sections and parcels of land in the 
State of Mississippi so located to said Indians as described. 
Some of these lists were the same lists transmitted to the 
Commissioner of Indian Affairs by Agent Reynolds with 
his letter of October 22, 1838, with his approval of the evi-
dence as to the Chickasaw nationality of said named Indians 
and their enrollment and the locations of land made for them 
up to the date he retired from office (Package 3 ;Book 13,pp. 
83-85, 130-133 Upshaw's letter, Exhibit A, filed herewith; 
Book 13, pp. 86-88, 136). A certificate and list, dated, June 
24, 1838, with proofs, certificates, enrollments and locations 
of records handed over to Agent Upshaw by Agent Reynolds 
upon his retirement, was transmitted to the Commissioner 



of Indian Affairs by Agent Upshaw with his letter of May 
4, 1839, with his approval to the effect that the original 
roll contained names of Chickasaw Indians who had emi-
grated West sometime since and were entitled to land under 
the treaty (Letter of Upshaw, Exhibit A, filed herewith). 

The evidence establishes that the enrollments and loca-
tions were made to Chickasaw Indians, grantors of Eh 
Ayres and Niles and Ayres, as joint tenants, as follows: 

Sheets 1, 2 and 3, under the 5th article referred to m 
Agent Reynold's letter of October 22, 1838 (Package 3) , 
embrace roll numbers as to heads of families, 1256, 1257, 
1258, 1260, 1264, 1266, 1269, 1271 , 1273, I 2 75 , I 2 77 , 
1279, 1281, 1283, 1285, 1287, 1289, 1291, 1293 ,1295, 1297, 
1*00 1302 The above roll numbers appear on the said 
sheets at pages 83, 84, 85 of the large book No. 13, and the 
sheets show that locations were made for the Indians named 
thereon on July 12, 1838, excepting 1269 and[1295, or 
whom locations were subsequently made as indicated, the 
former on December 4, 1838, and the latter on November 
20, 1838, by Agent Upshaw, successor of Agent Reynolds 

(See Book 13, p. 97)- . , ^ 1/1e 
Ao-ent Upshaw, after he had succeeded Agent Reynolds, 

located 1308, 1309, 13 12 , 13 15 , 1320, 1324, 1325, 1330, 
1331, i 3 4 i , 1353, 1355 , 1356, 1365, *369 (Book 13, PP. 
86-88) The dates of the locations are not given on the 
sheets, but the last preceding location (1295), was made 
December 4, 1838 (Book 13, p. 97)- The sheets of loca-
tions are signed by Agent Upshaw on June 17 1839. 

Sheets 1, 2 3 and 4 under the 6th artick re erred to 
in Agent Reynold's letter of October 22, 1838 (Package 
, ) embrace roll numbers of reservations to single Indians 
598, 600, 602, 604, 605, 607, 608, 610, 6 1 1 , 613, 614, 616, 
617, 619, 622, 623, 625, 626, 628, 629, 631, 634, 63. , 637, 
6*8 640 641, 643, 644, 646, 647, 649, 650, 652, 653, 6,5, 
659, 660', 66!, 662, 663, 664, 665, 666, 667, 668, 669, 670, 

671, 672, 673, 674, 676, 677, 679, 680, 681, 682, 683, 684, 
685, 686, 687, 688, 689, 690, 691, 692, 693, 694, 695, 696, 
697, 698, 699, 70°, 7 ° 2 , 704, 7°5, 7°6, 710, 7 1 1 , 712, 713, 
714, 7i5, 7 j6, 717, 7i9, 720, 721, 725, 726, 727, 728, 729, 
730, 731, 732, 733, 735, 736, 737, 739, 745, 747-

The above roll numbers appear on the said sheets at 
pages 130, 13 1 , 132, 133 o f t h e large land book No. 13, 
and the sheets show that the enrollments and locations were 
made by Agent Reynolds for the Indians named thereon 
in July, August and September, 1838, excepting numbers 
646, 647, 649, 650, 652, 653, 655, inclusive, 718, 721 
and 726, 727, 728, 729, 730, 731, 732, 733, 735, 736, 737, 
739. 745, 747, who were enrolled of those dates but not 
located by Reynolds before he retired from office. 

The memoranda in red ink on the sheets indicate the fact 
that the omitted locations were made by Agent Upshaw who 
succeeded Agent Reynolds, as follows: On December 4, 
1838, Agent Upshaw located 745 and 747 (Book 13, p. 
135) ; on October 1 1 , 1838, Agent Upshaw located 646 and 
647; on November 30, 1838, he located 649 and 650; on De-
cember 4, 1838, he located 652 and 653; on March 29, 1839, 
he located 655; on August 20, 1838, he located 718, 721, 
726, 727; on November 12, 1838, he located 728, 729, 730, 
73L 732, 733, 735, 736, 737 (Book 13, p. 134). 739 was 
enrolled by Agent Reynolds but does not appear from the 
sheets to have been located. 

It will be noted that all of the above reservees were en-
rolled and located in the months of July, August, Septem-
ber, October, November and December, 1838, excepting one 
(655), the location of which is fixed for March 29, 1839. 

Roll numbers 754, 758, 763, 764, 769, 776 appear on 
the list of enrollments and locations transmitted with Agent 
Upshaw's letter of May 4, 1839 (Book 13, p. 136; Certifi-
cate Commissioners, June 24, 1838, filed herewith as Ex-
hibit A) . 



Ayres, and Niles and Ayres, as joint tenants, took from 
Chickasaw Indians named in said lists and rolls, 150 deeds 
of conveyance for lands that had been located for them, 
on the face of which it appears that $800 per section, or 
$1.25 per acre, was paid therefor by said purchasers and 
grantees named in said deeds; the execution of these deeds 
and the signatures of the Indian grantors thereto were wit-
nessed by James Dollarhide and James Dukes; on Novem-
ber 27, 1852, the execution of said deeds was proved by 
James Dollarhide, one of the subscribing witnesses, by an 
affidavit, made before B. C. Earle, Clerk Probate Court, 
Pontotoc County, Miss., in which he states that he saw the 
Indian whose name is subscribed to the deed, sign, seal, and 
deliver the deed to Eli Ayres, and that he signed his name 
as witness in the presence of the Indian grantor and in the 
presence of the other subscribing witness, and saw the other 
subscribing witness sign in the presence of the Indian 
grantor and in the presence of each other (See affidavits to 
deeds; affidavit Dollarhide, red ink 31 , Package 1 1 ) . 

The evidence establishes that these deeds have never been 
questioned as to their genuineness or as to the consideration 
paid by Ayres, and Niles and Ayres, as joint tenants. They 
are shown to have been in the possession of the grantee, Eli 
Ayres, or his attorney, since the date of their execution 
(Harris' dep. 5 and Exhibit A, Package 1 1 ) . The con-
sideration named in each deed is not a nominal one, but a 
fair one, being the maximum price fixed in Article X I of 
the treaty of 1834, for the lands at public sale (7 Stat., 
454). These deeds were executed and delivered to Ayres 
in May and June, 1839, more than sixty-two years ago. 
These deeds, receipts and certificates are entitled to full and 
fair weight and consideration as ancient deeds and papers 
as a part of the original proofs in this suit. 

The Indian grantor in each deed acknowledges in the 
presence of two witnesses the receipt of $800 per section for 

the land conveyed; in twenty-one of these deeds the Indian 
agent has attached his certificate that the said consideration 
was a fair one for the premises and that it had been paid, 
and two of the seven persons named in the treaty certify 
that the Indian grantor is capable to manage his or her own 
affairs (Exhibit " A " Jemison's dep.; Exhibits 125 to 130, 
and 153 to 166, Wolf's dep.). 

In the remaining one hundred and twenty-nine deeds 
(Exhibit B to Jemison's dep.; Exhibits 131 to 152 Wolf's 
dep.), the Indian grantor acknowledges in the presence of 
two witnesses the payment of $800 per section for the land 
conveyed, and there is also a receipt attached to each deed 
signed by the grantor, also in the presence of two witnesses, 
admitting the receipt of the money and describing the prem-
ises for which it was paid. And two of the seven persons 
named in the treaty certify that the Indian grantor is capa-
ble to manage his own affairs. The agent's certificate as 
to the fairness of the consideration is lacking to these deeds. 
(See deeds, Exhibits A to Jemison's dep.; Exhibits 125 to 
130 and 153 to 166, Wolf's dep.) ; Ex-Senator Jones testi-
fies to the genuineness of the signature of Dollarhide, one 
of the witnesses to the Indian grantors signatures (Dep. 
5 - 6 ) . 

The evidence shows that sundry claims for Chickasaw 
reservations were originally presented to the office of Indian 
Affairs in 1838 and 1839 (Red ink 22, pp. 7-8, Package 7), 
but no action was taken thereon until the spring of 1841 
except to require from the agent for the Chickasaw tribe 
of Indians a copy of a list or census of the tribe, as stated in 
Commissioner Crawford's report, referred to in the 14th 
article of the treaty of 1832, and the lists prescribed by the 
regulations of December 22, 1834, to carry into effect the 
treaty of 1834. The 14th article of the treaty of 1832, 
which in connection with the 4th article of that treaty relat-
ing to the occupancy of lands by the Chickasaws had been 



superseded by sections five and six of the treaty of 1834, 
and expressly revoked by the provisions of article 14 
the treaty of 1834 (7 Stat., 455)- No mention is made 
in the regulations of 1834 of any census or list undei tne 
treaty of 1832; they provide only for carrying into eltect 
the treaty of 1834. On April 5, 1839, Agent Upshaw tran* 
mitted locations of reservations, and on May 16, 1839,.the 
Commissioner of Indian Affairs replied, and to the effect 
that action would not be taken on locations m his office until 
a census was received as required by the of 
1834. The taking of the census appears to have been hdd 
in abeyance for want of assistance to the agent for askde 
as December 9, ^ Commissioner Crawford foimed 
Agent Upshaw that the Department could not ncur any 
expense for this object, and as the time had p a s s e d ^ w h e n 
it could be used for an annual report to Congress, the 
gent was requested to progress with it at his c o n v e n i e n c e 

as he traveled through the Nation on other b u s i n e s s (See 
certified copies of letters marked Exfiib t D whida 
are filed herewith and which the court is asked to consider 

in support of this motion and as evidence m 
On the 4th of March, 1841 , Secretary of Wa. Bel called 

for a report on the claims, which was made by the Com 
n-s :ionePr of Indian Affairs (Crawford) on * e i * h o f Apia 
j g . j (Red ink 24, Package 1 5 ; black ink 3, same lack 
age; .Id ink 22, p'p. 7-8; Package 7) . f ™ » ^ ^ 
that it was represented to him by persons connected w h the 
execution of the treaties that the census never was^ orrectly 
taken because of the wandering and erratic life of a great 
portion of the Nation, but as the Indians were found the 
^ e n t would enter their names on his list and provide.land 
for them accordingly. The correspondence with Hon 
T a c o b Thompson of December 30, 1839, took place during 
Ihe suspension of action on claims pending m the Depart-

ment while awaiting the census or list from its agent, and 
which was never made and received for the reason above 
stated. The Chickasaw agent continued to enroll and locate 
lands for Indians as late as November 2$, 1839 (Book 13, 
pp. 89-96). 

The evidence establishes that to each and all of the 150 
deeds presented as evidence of the claims in this suit a cer-
tificate is appended or annexed of two of the seven persons 
named in the fourth article of the treaty of 1834 (7 Stat. 
4 5 1 ) or their successor, as to the capacity of the Indians 
named in said deeds to manage and take care of their own 
affairs. To a majority of these certificates to the deeds are 
signed the names of Ish to ho to pa, the 'King, and James 
Colbert, successor to Levi Colbert named in the treaty, who 
died prior to its ratification (see letter from Dept. 
Int. filed April 19, 1906.' To the other certificates to 
the deeds are signed the names of Isaac Alberson and 
James Colbert, Ish to ho to pa, the King, and Isaac Alberson 
(see Exhibits 19-166 to Wolf's dep., Package 5). To 21 
of these deeds appears the certificate of A. M. M. Upshaw, 
Chickasaw Agent, as follows: 

"I , A. M. M. Upshaw, agent for the Chickasaw Na-
tion of Indians, do hereby certify that the above cer-
tificate of capacity is true, to the best of my knowledge 
and information, and, further, that the sum of sixteen 
hundred dollars, the consideration of the above con-
veyance, is in my opinion a fair consideration for the 
premises, and has been paid. 

" A M . M . U P S H A W , C. A . 
" N E A R F O R T TOWSON, March 10, 1840." 

There is no evidence that the above certificates were ever 
sent from Fort Towson, in 1840, but as they are printed 
on the deeds they evidently remained with them and in the 
custody of the holder thereof, as the evidence shows. 



The evidence establishes that the suspension of action 
upon locations until a census or list was received had 
reference to the actual work in the Department and did not 
extend to the work of the Chickasaw agent or to the Indian 
commissioners in charge of the execution of the treaty of 
1834. Locations were made by commissioners and Indian 
Agents and transmitted as late as November 24, 1839 (Book 

13 pp. 89-96). 
The evidence shows that none of the deeds of the Indian 

grantors of Eli Ayres, or of Niles and Ayres as joint tenants, 
reached the President personally for his approval for the fol-
lowing reasons, to wit: 

The enrollments and locations were made and reported 
to the Department by the Indian Agents on and between 
October 22, 1838, and May 4, i§39 (Reynold's letter Pack-
age 3 ; Upshaw's letter, Package 1, and Exhibit A, hied 
herewith). . , 

The number of enrollments and locations had reached 
1 568 under the fifth article, and 802 under the sixth article 
of the treaty, of which 1,251 under the fifth article and 593 
under the sixth article had been approved by the Department 
and reported to the office of Indian Affairs by the General 
Land Office, when action on the remaining 524 enrollments 
and locations was suspended. The evidence establishes that: 

"These claims were submitted to this Dept. originally 
in 1838 and 1839, but action thereupon was withheld 
upon the ground that the list or census of the Chicka-
saws referred to by the fourth article, treaty 1832, and 
that required by regulations of December, 1834, had 
not been transmitted to this office—by which it was sup-
posed that all the Chickasaws entitled to lands could 
be ascertained and identified." (Com. Crawford s re-
port, Package 7.) 

"Reservations under the sixth article of the treaty 
of 1834 were required to be listed by the persons named 

in the fourth article; but the reservations under the 
fifth article were not subject to such requirements, al-
though the fourteenth article of the treaty of 1832 re-
quired a list to be made by the chiefs, with the advice 
and assistance of the agent." (Com. Price's report, 
Package 10.) 

Whilst the suspension of action was pending in the De-
partment upon the grounds aforesaid, the matters leading 
up to the Boggy Depot Council occurred as set out in 
amended request X and which resulted in the order of Secre-
tary Spencer of March 3, 1843, that the claimants, excepting 
4, were not Chickasaws and their claims were rejected. 
This ruling, as the evidence shows, was held to preclude 
the further consideration of the locations and the recom-
mendation by the Department to the President of the ap-
proval of the deeds. 

This was the position taken upon two deeds which had 
been submitted for approval in 1849 to Orlando Brown, 
Commissioner of Indian Affairs, and met with rejection 011 
June 29, 1850, on the ground that he was precluded by the 
Departmental decision of 1843, i f r o m entertaining jurisdic-
tion of the matter. (See reply Int. Dept. filed March 19, 
1907, Package 1 . ) 

One of each of the two classes of deeds held by Ayres 
was submitted for approval in November, 1875. The 
twenty-one deeds bearing the certificate of believed accuracy 
of Indian Agent Upshaw were entitled to the approval of 
the President, according to Mr. Smith, Commissioner of 
Indian Affairs, who so found and recommended in his 
opinion of April 26, 1876, to the Secretary of the Interior, 
as to the deed of Mo-nah-tubby. (Red ink 18. pp. 9-10, 
Package 8.) As to the deed of Pah-ka-ma-bay, which 
lacked the Indian Agent's certificate of accuracy Commis-
sioner Smith said in the same opinion (p. 10) that he was 
not prepared to recommend the approval by the President 



of the deed unless, in the opinion of the Secretary, the 
absence of the Indian Agent's signature was not material. 
This opinion reached Secretary Schurz, who, on March 18, 
1878, declined to re-open and review the application for the 
approval of the deeds submitted on account of the decision 
of his predecessor, Secretary Spencer, made in 1843 (Sec'y 
Schurz's letter to Harris and McAllister (Red ink 20, 21 , 
41 , 43, Package 10) . 

Commissioner Price says the decision of the Secretary 
of War of 1843 h a s controlled all subsequent action of the 
Department respecting reservations (Red ink 29, p. 8, Pack-
age 10) . 

The evidence establishes that notwithstanding the many 
efforts made on the part of Ayres to present his deeds to 
the President for approval he was precluded from doing so 
by the action of the Department. 

The acting superintendent (Armstrong) states in his let-
ter of February 27, 1841 (Red ink 20, Package 7) , that 
he 

"was in the Wrest when the Chickasaw delegation pur-
chased land for their people from the Choctaws. At 
that time he saw a number of Chickasaws who had 
previously removed make application to the Chickasaw 
chiefs who were commissioners under the treaty for 
land, and their names were taken down and land was 
promised them." * * * { 

"That he knows nothing in relation to any particular 
claim but that it is the wish of the chiefs west that all 
their people should participate in the benefits of the 
treaty. It is common among Indians that their people 
should enjoy such privileges." 

There is nothing in the evidence that shows that Acting 
Superintendent Armstrong made any investigation what-
ever as to the consideration paid for said lands. So far as 

the evidence goes he spent only one day in making investi-
gation under his instructions. His statement is that no pay-
ments had been made for the deeds or lands so far as he 
ever heard and believed, instead of upon what he had actually 
heard and believed. He may never have heard anything 
upon the subject so far as the evidence shows. It appears 
from his report of October 26, 1842 (Red ink 26, Package 
12 ) that none of the applicants were ever before him, al-
though he was in the Nation all the time; that if the claim-
ants and those who purchased their lands were satisfied of 
the justice of the claims it might fairly be presumed they 
would have been proved before him. 

The evidence is silent as to Armstrong's connection with 
the enrollments and locations in Mississippi or elsewhere; his 
connection with the claims related only to the investigation 
as to whether certain persons were Chickasaws and with 
matters pertaining to that question only, under his special 
instructions. 

Comes now the claimant by counsel and moves the court 
for leave to amend the sixteenth findings of fact by strik-
ing out said findings and inserting in lieu thereof findings 
as follows: 

X V I . 

Of the 38 deeds of conveyance under the fifth article of 
the treaty, 20 are to Eli Ayres, 17 to Eli Ayres (in trust), 
and 1 to Ayres and Niles as joint tenants and not as tenants 
in common. 

Of the 1 1 2 deeds of conveyance under the sixth article 
of the treaty 43 are to Eli Ayres, 24 to Eli Ayres (in trust), 
and 45 are to Niles and Ayres as joint tenants and not as 



tenants in common (Exhibits 19 to 166, Wolf's Dep. Pack-
age 19 ; and A and B to Jemison's Dep., Package 16) . 

There is nothing in the evidence that discloses any trust 
that was created or the names of any beneficiaries in connec-
tion with the deeds of conveyance mentioned. The deeds 
do not show upon their face that any trust was created which 
it was the duty of the grantees to carry out, nor is there 
anything in the body of them from which any such trust can 
reasonably be ascertained or implied. The words in the 
deeds following the names of the grantees show everything 
there is in the record on this point. 

The evidence establishes that the deeds that were made to 
Niles and Ayres conveyed the lands to them as joint ten-
ants and not as tenants in common. This is recited in the 
body of the deeds as follows: 

"To have and to hold the above granted and de-
scribed premises, with the appurtenances, unto the said 
parties of the second part as joint tenants and not as 
tenants in common, and the survivors or survivor ot 
them and their assigns, and the assigns of such sur-
vivor, and the heirs of such survivor forever. (bee 
Exhibits 19 to 166 to Wolf's dep., and Exhibits A and 
B to Jemison's dep., Abst. Ev., p. 106.) 

Niles died in 1852 and Ayres died in 1890 (Affidavit 
Ayres, red ink 27, Package 1 1 ; Letters Admr. Ayres' estate 

to petition). 
The evidence also establishes that the said Niles and Ayres 

were dealers in real estate in the Chickasaw lands in Missis-
sippi • that in taking deeds, some of them were to Niles, some 
to Ayres, and some to Niles and Ayres. That upon hnal 
settlement between Ayres and the said Thomas N. Niles, of 
their land transactions, the said one hundred and forty-nine 
deeds fell to the lot of Eli Ayres, the said Niles taking tor his 
part or share other lands. ( Same affidavit of Avers.) 

Comes now the claimant by counsel and moves the court 
for leave to amend the seventeenth findings of fact by strik-
ing out said findings and inserting findings in lieu thereof 
as follows: 

X V I I . 

The evidence establishes that the persons named in the 
fourth article of the treaty of 1834, testify that the Indians 
in their lists, including grantors of Ayres and Niles and 
Ayres, as joint tenants, are clearly Chickasaws (See certifi-
cates in Package 1 ) . The Choctaw chiefs, captains and 
judges testify that the same Indians, naming them, are In-
dians of the Chickasaw tribe, who have been residing-

7 o 
amongst them for a number of years (See certificates in 
Package 2) . Benj. Reynolds, Chickasaw agent, upon the 
evidence adduced before him found they were Chickasaws 
and enrolled them as such and located land for them (Letter 
in Package 3) . Indian Agent Upshaw also recognized 
them as Chickasaws and located lands for them 
(Letter and roll, Package 1, and Exhibit A, filed 
herewith). Mr. Crawford, Commissioner of Indian 
Affairs, upon a full consideration of all the facts, reported 
to the Secretary of War, on April 12, 1841, that they were 
marked, identified and proved to be Chickasaws, and were 
always held and considered as belonging to the Chickasaw 
Nation (See red ink 22, pages 15-17, Package 7). Hon. 
David Hubbard states that the chiefs and commissioners 
under the treaty determined to make allotments of land to 
Chickasaws East and West, because Chickasaws who had 
gone West with the Choctaws had received nothing under 
the Choctaw treaties (see red ink 19, Package 7). P. P. 
Pitchlynn states that in 1838 he was, whilst amongst the 
Choctaws and Chickasaws West called upon to witness sev-
eral lists which were made out by both the Choctaw chiefs 



and the Chickasaw chiefs and commissioners, accompanied 
by their certificates as to the identity of these claimants and 
their right to locations. These lists are now on file, as he 
is informed, in the office of the Commissioner of Indian 
Affairs, and are marked 2, 3, 4, 5, 8, 9, 10, and 1 1 (Pack-
ages 1, 2). These lists were made out with great care 
and after full examination by the chiefs and commissioners 
as to the identity and rights of the claimants. He con-
versed freely with the Chickasaw commissioners and chiefs 
at the time, who all agreed upon the right which these per-
sons had to reservations under the treaty of 1834. No 
doubt or hesitation was manifested by them, either as to 
their identity as Chickasaws, or their title to locations, and 
it was there and then admitted and stated by all parties that 
there were many more of their tribe who had not received 
locations, and who were then residing West, but whose iden-
tity and rights had not then been fully established (See red 
ink 18, Package 7). 

The evidence establishes that on November 5, 1875, two 
deeds to Eli Ayres, one from Pah. Ka ma by dated May 21 , 
1839, and one from Moh nah tubby, dated May 27, 1839, 
were submitted for approval of the President; that J . Q. 
Smith, Commissioner of Indian Affairs, stated in his report 
of April 26, 1876, that the Indian title in controversy had 
been recognized by the courts and submitted the original 
certificates of the persons authorized by treaty to determine 
who were Chickasaws, which covered the names of the 
grantors (Red ink 18, pp. 1, 8, Package 8; see also report of 
Commissioner Price, red ink 29, pp. 5-7, Package 10). 

It is also established by the Senate Report of the Com-
mittee on Indian Affairs in the 2d Session of the 54th Con-
gress of date February 13, 1897 (Report No. 1457), (Pack-
age 13) as follows: 

"It becomes necessary, first of all, to inquire into and 

examine the proofs as to the identity of those Indians 
of whom Ayres claims to have purchased the lands 
mentioned. Were they, in fact, Chickasaws; and, if 
so, were they entitled to the benefits of the treaties? ' If 
the negative be established as to either of these proposi-
tions, there is no ground upon which the claim for 
relief can be based. * * * 

"All these Indians were listed and enrolled as reser-
vees at the special instance and request of the Chicka-
saws themselves, through the instrumentality of their 
king and the other commissioners named in the treaties: 

_ "Evidence was furnished sufficient to satisfy the In-
dian agent and the several officials of the Government, 
that the names so enrolled were those of Chickasaw In-
dians entitled to participate in the benefits inuring un-
der the treaty of 1834 (See also Gifford's report from 
Committee Indian Affairs, H. R. 51st Cong., 1st Sess. 
(No. 2959), Aug. 12, 1890, Package 1 3 ) . " 

The evidence shows that the Departments, the courts and 
Congress, both before and after the meeting of the Indians 
at the Boggy Depot Council on October 26, 1841, recog-
nized and held that the grantors of Eli Ayres were Chicka-
saw Indians and entitled to the reservations of land located 
for them under the treaty of 1834. 

The evidence establishes that the Boggy Depot Council 
had no jurisdiction to pass upon the question of the Chicka-
saw nationality of the grantors of Ayres; that no testimony 
was taken before that Council upon said question and re-
ported to the War Department (See Price's report, red ink 
p. 8, Package 10). 

It appears from the evidence that this council was com-
posed of the Indian agent, two out of the seven commission-
ers named in the treaty, and 23 Chickasaw Indians. Their 
report, rejecting 520 reservations and approving four, was 
received by the Commissioner of Indian Affairs March 1, 
1843, and approved on the 3d of that month. All of the 
reservations thus declared irregular and void by this council 



were suspended and forever after treated as absolutely void. 
In this connection it is pertinent to call attention to the lan-
guage of the order of the Secretary of War directing that 
this matter be referred for investigation. That order, in ex-
press terms, refers the matter "to the committee provided 
for in the fourth article of the treaty of 1834," etc. The 
committee referred to consisted at that time of the king and 
the six chiefs or headmen named in article 4, and their suc-
cessors. No such committee ever met at any time or any 
place; but, instead, two of the number, Ish to ho to pa and 
Isaac Alberson, met with 23 Indians and held a council. 

By what right or authority the Indians composing this 
so-called council assumed to pass upon questions affecting 
the rights of those individuals who had been identified and 
enrolled as Chickasaws entitled to reserve lands under the 
treaty of 1834, does not appear. Certainly there is no pro-
vision, by implication or otherwise, in either treaty vesting 
such arbitrary power anywhere, not even in the committee 
named in article 4. Subsequent to the action of this council 
the Government, disregarding Ayres' claim of title to the 
lands in question, sold the same, and relocated it to other 
Chickasaws under the treaty (See Report No. 1457, 54th 
Cong., 2d Sess., February 13, 1897, Package 13) . 

The evidence establishes from the foregoing facts that 
the persons from whom Eli Ayres and Niles and Ayres, as 
joint tenants, purchased and claim were Chickasaw Indians, 
and that the persons from whom such purchases were made 
are the same persons whose names were offered for enroll-
ment and were enrolled as Chickasaw Indians, and whose 
names were forwarded to the Commissioner of Indian Af-
fairs by Agent Reynolds in 1838 (See Reynolds' letter, 
Package 3) , and by Agent Upshaw in 1839 (See Upshaw's 
letter, May 4, 1839, Package 1, and Exhibit A, filed here-
with). 

Comes now the claimant by counsel and moves the court 
for leave to amend the eighteenth findings of fact by strik-
ing out said findings and inserting in lieu thereof findings 
as follows: 

XVI I I . 

It is established by the evidence that two deeds from 
Chickasaw Indians to Eli Ayres were submitted to the De-
partment for the approval of the President, together with 
two lists of other deeds and claims for approval 
011 the day of 
1849; that the consideration of the approval of these 
deeds and claims was denied by Orlando Brown, Commis-
sioner of Indian Affairs in his report on the 29th day of 
June, 1850, to the Secretary of the Interior, upon the ground 
that whatever the intrinsic merits of the demand for the 
approval of the deeds might be, he was precluded by the 
decision of the Department from entertaining the claims 
(See opinion in reply Int. Dept., filed March 19, 1907, Pack-
age 1) . This opinion of Commissioner Brown appears to 
have been affirmed by the Secretary of the Interior for the 
same reasons (Letter Com. Manypenny to Hon. Stephen 
Adams, February 16, 1856, in additional reply Int. Dept., 
filed April 1 1 , 1907, Package 1 ) . A motion to review the 
said decision of the Secretary of the Interior and the deci-
sion of the Secretary of War of 1843 w a s (Same letter and 
Package) denied by the Secretary of the Interior on the 
21st day of October, 1851 (See certified copy of opinion at-
tached hereto, marked Exhibit E, which the court 
is asked to consider in support of this motion, and also as 
a part of the evidence in this suit). 

It appears that under date of July 27, 1905 (Red ink 3, 
Package 15) , an error was certified to by the Acting Com-



missioner of Indian Affairs as to the date when Ayres first 
submitted deeds to the Department for the approval of the 
President, which error was voluntarily corrected by the Act-
ing Commissioner in his letter of March 16, 1907 (See ad-
ditional reply, filed March 19, 1907, Package 1 ) . It also 
appears as a fact from this letter and from the evidence that 
Bryan and Iverson did, as attorneys for Indian claimants, 
file briefs and make a strong effort in behalf of the rights 
of their Indian clients (Package 6) ; also that Benjamin 
Clements wrote letters to the Department concerning Indian 
claims and made inquiries as to their status and approval 
of locations. In his letter of December 10, 1839, Clements 

inquired wrhat action had been taken by the Department in 
roll numbers 1256 to 1304, inclusive, and stated that he 
had become interested in the claims by purchase (Red ink 
32, Package 6) ; 011 January 15, 1840, he made a like 
inquiry and stated that he was a little interested in the 
matter (Red ink 33, Package 6) ; on February 2, 1848, H. 
L. Turney transmitted to the Secretary of War a letter from 
Clements dated January 24, 1843 (Red ink 34, and enc., 
Package 6), the contents of which clearly show that 
Clements' interests in claims, if any, were in connection with 
persons named Saffrons and not with Ayres. Ayres' 
name is nowhere mentioned by Clements, nor is the 
name of Niles. The evidence establishes that of the 49 
double roll locations numbered from 1256 to 1304, inclu-
sive, Ayres or Ayres and Niles as joint tenants purchased 
the land from the Indian grantors under 23 of the roll 
numbers, principally by alternate numbers, leaving 26 of 
these roll numbers in which Ayres or Niles and Ayres 
as joint tenants had no interest whatever under their 
deeds. (Book 13, pp. 83-85.) It appears that there is 
no evidence that establishes the fact that Benjamin 
Clements was interested in or had any title or claim 

whatever by instruments of conveyance, or in any other 
manner to the specific lands purchased from Chickasaw 
Indians by Ayres or Ayres and Niles as joint tenants, in-
asmuch as the particular lands referred to by Clements are 
not disclosed (Red ink 3, Package 15 ; Clements' letters, 
Package 6). 

The lists transmitted by Agent Reynolds to the Depart-
ment with his letter of October 22, 1838 (Package 3), dis-
closes that he did all that was required of him as an official 
under the regulations of December 22, 1834 (Package 14) ; 
he carefully examined the lists before he took final action 
thereon, reported the omissions or errors therein, stated 
that he could not attach the usual certificate to the rolls 
or lists, without giving any reason therefor excepting the 
errors and omissions named, and determined that the Indians 
named in the lists were entitled to be enrolled, enrolled them 
and located lands for most of them, and passed over 
to his successor the lists to locate lands for those whom 
he had enrolled and not located (see sub-div. 6, par. 1, and 
par. 5, Regs. 1834, Package 14). The evidence shows that 
Agent Reynolds complied with the treaty of 1834 under the 
instructions of the Department, and the presumption upon 
the facts is that he performed his official duty. There is no 
evidence that shows that such performance of duty was 
questioned by his superior officers. 

The evidence shows that Agent Upshaw located the lands 
to Chickasaw Indians named in the lists turned over to 
him by Agent Reynolds, which with the locations that had 
already been made by Agent Reynolds covered all of the 
enrollments and locations of the grantors of Eli Ayres and 
Niles and Ayres as joint tenants (see letter May 4, 1839, 
and lists, Package 1, Exhibit A, filed herewith; Book 13, 
pp. 86; 134; Reynold's letter Oct. 22, 1838, Package 3 ; 
Book 13, pp. 82-83; 130-133). 



Comes now the claimant by counsel and moves the court 
for leave to amend the nineteenth findings of fact by strik-
ing out said findings and inserting in lieu thereof find-
ings as follows: 

XIX . 

The United States and its officers disposed of said lands 
by selling about 141 sections or parcels of the same at public 
sale and private entry and by locating the remainder, or 
about 53 sections or parcels thereof to Chickasaw Indians, 
other than the grantors of Ayres and Niles and Ayres as 
joint tenants. The certificates, rolls and lists upon which 
the 53 re-locations were made in 1844 and later, are sub-
stantially the same as those upon which all enrollments and 
locations were made for Chickasaw Indians including the 
grantors of Ayres and Niles and Ayres as joint tenants. 
Agent Upshaw transmitted the certificate of the Commis-
sioners to the Indian office 011 Nov. 5, 1844; the certificate 
bears date of Oct. 30, 1844, and is signed by three of the 
seven persons named in the treaty of 1834, namely, Isaac 
Alberson, Ish to ha to pa and Benjamin Love, and by three 
persons not named in the treaty, namely, Slone Love, 
Joseph Colbert and James Wolf, and as to whom the evi-
dence does not show that they were Commissioners by ap-
pointment to fill vacancies under the fourth article of said 
treaty. These locations are mostly under the sixth article 
of the treaty and there is no certificate of believed accuracy 
attached to them by the agent (See Book 13, page 108, for 
list; also Exhibit F, filed herewith, which the court 
is asked to consider and treat as evidence in support of this 
motion and in this suit.) The tabulated statement transmit-
ted by the Secretary of the Interior of date August 3, 1905, 
is as follows: ( Here insert statement.) 

Comes now the claimant by counsel and moves the court 
for leave to amend the twentieth findings of fact by strik-
ing out said findings and inserting in lieu thereof findings 
as follows: 

X X . 

The evidence establishes that the amount of consideration 
paid to the Chickasaw reservees and grantors of Ayres and 
Niles and Ayres as joint tenants is recited in each of the 
deeds to be $800 per section, which is the maximum price 
fixed in Article X I of the treaty of 1834 for the lands at pub-
lic sale (7 Stat. 454). The payment of this sum by the gran-
tees as recited in the deeds is acknowledged by the Indian 
grantors in the presence of two witnesses. 

To all of the deeds is attached or annexed the certificate 
of two of the persons named in the fourth article of the 
treaty of 1834, or a successor thereof, as follows: 

"We, Ish to ho to pa and James Colbert, being au-
thorized thereto by the fourth article of the treaty be-
tween the United States and the Chickasaw Indians 
of the 24th of May, 1834, do certify that the above-
named Ish to ni ah is capable to manage and take care 
of her affairs. 

"Given under our hands the 10th day of June, 1839. 
"ISH TO HO TO PA (his x mark). 
" J A M E S C O L B E R T . 

" J A M E S D O L L A R H I D E . 
" J o s . D U K E S / ' 

(Exhibits 19-166, Wolf's dep., Package 19.) 

To 129 of the deeds there are annexed or attached receipts 
of the Indian grantors showing the payment by the grantees 
of $800 per section for the land, which are witnessed by two * 
persons. The following is a copy of one of these receipts, 
to wit: 



"Received of Eli Ayres Eighttfnt Hundred Dollars iti 
full for section 33 of Township 0 10 rf Range 7, west , 
this 12th day of May, 1839. 

" U M MO MI SHA TT#UBBI(his X mark) . 
"Witness: 

" J A S . D O L L A R H I D E . 
" J o s . D U K E S . " 

(See deed 598, Exhibits to ' Wolfs dep. 125-130, 
130- 153 ; Exhibit A to Jemij^ison's dep.) 

To 21 of the deeds there is a n n e x e 5 , e d or attached the cer-
tificate of the Indian Agent as r e q u i r e d bf the treaty, as 
follows: 

" I A M M Upshaw, agent f\ for tie Chickasaw Na-
tion 'of Indians, do hereby c e r t i f y that the above cer-
tificate of capacity is true, to the £ best of my knowledge 
and information, and, further, tl^hat tie sum of sixteen 
hundred dollars, the consideration ot the above con-
veyance, is in my opinion a fair,, r consideration for the 
premises, and has been paid. 

" A . M . M . "UPSHAW, C . A. 

" N E A R F O R T T O W S O N , Marclih 1 0 , 1 8 4 0 . " 

(Exhibit A, Jemison's dep., Bfackage 16.) 

The evidence shows that Eli Ayres * paid tie actual amount 
specified in each of the said deeds, t]to the grantors therein 
named, respectively, and that he took^ separate receipts from 
each grantor for the sum paid to hiijim or her. That none 
of the reservees have ever demanded I the lauds or the money 
since the said payments and conveyances, and that they are 
and have been, content with their saitfd sales (see affidavit of 
Ayres, Package 1 1 ) ; that the lan,ids mentioned and de-
scribed in each of the said deeds we l3re paid for in every in-
stance as set forth in each deed, antid that the price so ex-
pressed was the ruling price, and considered a fair valua-
tion for the said lands, and that to , most of the said deeds 

was attached a receipt for the money paid for the said lands. 
(See affidavit of Dollarhide, red ink, 30, Package 1 1 . ) 

It appears from the deeds presented that Mr. Ayres paid 
a valuable consideration for the lands therein described, and 
if so, should be able to obtain repayment thereof either 
through the courts or by special legislation of Congress. 
(See rept. Sec'y Schurz, red ink 20, p. 5, Package 8.) 

From the various papers and reports on file there appears 
to be no reasonable doubt that certain lands were purchased 
in good faith by Mr. Ayres, and that he paid a valuable 
consideration therefor ; that it is true that the deeds taken 
by him required the approval of the President; that it was 
necessary, however, that he should pay the purchase money 
before he could obtain such approval, and, the reservations 
being properly located as shown by the local land office, and 
the deeds being in regular form as required by the treaty, 
he would seem to have been justified in regarding such an 
approval as a matter of course. (Rept. Hiram Price, red 
ink 29, pp. 10- 1 1 , Package 10.) 

The evidence establishes, upon the question of the pay-
ment of a proper consideration to the Indians, that Mr. 
Ayres has made much more than a prima facie case, and 
nothing appears in the record or on file in opposition. The 
deeds themselves state consideration, and were duly wit-
nessed and executed. 129 of them have attached a receipt 
for the full amount, at $ 1 .25 per acre, duly signed by the 
grantor and attested by two witnesses. About twenty-one 
of the deeds were certified to by the agent, as he was offici-
ally required to do, that the consideration was a fair one, 
and that the same had been paid. In addition to these evi-
dences of the record the plaintiff filed the evidence of him-
self and one Dollarhide, showing that the compensation was 
a fair and proper one. and that all the payments had been 
duly made. (See Mr. Gififord's rept., No. 2959, H. R. 51st. 
Cong., 1st Sess.; Mr. Stewart's rept., 1660, 58th Cong., 2d 



Sess p i 5 ; Mr. Allen's rept., S. No. 1610, 56th Cong., 1st 
Sess".; p. x; Mr. Teller's rept., S. No. 466 5 7 * C o n g e s t 
Sess • Mr. Dubois' rept., S. No, 401, 5§th Cong. 2d bess., 
p 3,'all in Package 1 3 ; Ayres affidavit; Dollarhidesaffida-
vit Package 1 1 ; Deeds, Exhibits 19 to 166, W o l f s dep., 
Package IQ; Temison's dep., Package 16.) 

There is nothing in the record in this case that appears 
to be contrary to all the foregoing evidence, admissions and 
facts upon the subject of payment, excepting a bare volun-
tary statement by Wm. A. Armstrong to the effect that it 
is said that deeds have been obtained ancl registerec in the 
county in which the land lies in Mississippi and nothing has 

er been paid as far as he has ever heard or l^heves to 
these lands (see rept. Armstrong, red n i ^ P a c h ^ 

The evidence establishes that Ayres and Niles and Ayres 
as joint tenants had purchased and paid for the lands long 
prior to the suspension of the approval of locations m the 
Department; that the suspension of action only extended to 
the approval of locations in the Department and did no 
apply to the work of the agent in making locations some of 
whidi were made and reported as late as November, 1839 
(Book n PP 89-96)- The Commissioner of Indian Af -
a t wrote the agent on the :6th day of May, 183ft that 

the locations then transmitted by him, as well as those trans-
mitted by Agent Reynolds in October, 1838, would not be 
acted upon by the Department until the census under the 
treaty of 1832 and the regulations of 1834 to carrymto <effect 
the treaty of 1834 should be received (see Exhibit D filed 
herewith! whichthe court is asked to consider as evutace 
in support of this motion and in the suit upon the m e r i t £ 
The evidence does not show that the agent notified Ayres 
of this suspension. The evidence does not disclose when 
or that Ayres ever received notice of the suspension of the 
approval of locations of lands by the Department or that 
he received such notification from Hon. Jacob Thompson, 

the member of Congress through whom he simply made 
inquiry, or from any other source 

named ^ ^ ^ ° f t w 0 o f t h e Persons 
ceiots f I I ° r t h C S U C C G S S O r t h e r e o f ' a n d re-ceipts for the consideration signed by the grantor, vary only 
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of May and June, 1839. The « deeds and certificates of 
wo persons named in the treaty or successor thereof, were 
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agent on March 10, 1840. The letter of Hon. Jacob 
Thompson, the member of Congress through whom Ayres 
made inquiry concerning the condition of locations in the 
? h ~ : r S n t e ° f D e C e m b e r ^ and the reply 
hereto from the Department, January 6, 1840 (see addi-

t,ona p l I n t Dept. filed April u , * 9 o 7 , Package i 
The facts show that the transactions between Ayres and 

before the t 0 ° k ^ ^ ^ d ° S e d ' ^ m o n t h s e t h e Thompson correspondence. 
The evidence and facts establish that the mere suspension 

of the approval of locations by the Department did not and 
could not, have affected the rights and claims of Ayres under 
h:s deeds inasmuch as the locations of reservations of land 
to his Indian grantors were regularly made under the treaty 
and regulations by the Commissioners, the Indian A g e / t 
and Register and Receiver and thereby became final and 
this fact could not be changed by any rule or action of the 
Department, as has been held by the courts. 

Comes now the claimant by counsel and moves the court 
for leave to amend the twenty-first findings of fact by strik-
ing out said findings and inserting in lieu thereof findines 
as follows: s 



X X L 

The deeds conveying to Eli Ayres and Niles and Ayres 
as joint tenants generally bear the cross mark of the Indian 
signing each deed. This may be said of some of the seven 
persons mentioned in the fourth article of the treaty who 
signed the certificates of capacity on the deeds, the King 
himself and Isaac Alberson having signed all papers by 
cross-mark; and it may be said also of the 25 Indians who 
signed the Boggy Depot Council report, 22 of them, includ-
ing Ish to ho to pa and Isaac Alberson, having signed by 
cross- mark (red ink 21, Package 12) . The evidence shows 
that Ayres made efforts at various times before the Depart-
ment to secure the approval of his deeds (Price's rept., red 
ink 29, Package 10). This was the only channel through 
which the President could be reached for the purpose of 
showing payment or presenting proofs or any other matter 
in connection with the deeds and he was debarred from 
reaching the President upon the ground that the Depart-
ments were precluded from taking jurisdiction and report-
ing the deeds and facts to the President (Brown's rept., 
Package 1 ; Schurz's rept., Package 9, Mem. 124; Price's 
rept., red ink 29, p. 8, Package 10, Mem. 127). The act-
ing Superintendent (Armstrong) who was instructed to in-
vestigate the Chickasaw identity of certain Indians for 
whom lands had been located states in his report that noth-
ing has ever been paid for these lands so far as he has ever 
heard or believed, which is not an adverse official report 
or competent evidence upon the question of payments made 
by Ayres or Niles and Ayres as joint tenants, or either of 
them, for the lands mentioned in the 150 deeds in evidence 
(red'ink 26, Package 12 ; Mem. p. n o ) . The treaty no-
where requires sworn testimony to be presented to the 
Chickasaw Commissioners, chiefs, or seven persons named 

in the fourth article of the treaty of 1834, i n c o n n e c t i o r t 

with certificates to capacity and payments. Nor does the 
treaty require that any sworn testimony of payment shall 
be presented to the Chickasaw Agent of the United States 
No statements or applications were made to Benjamin Rev' 
nolds as Chickasaw Agent for the reason that he had gone 
out of office and had been succeeded by Agent Upshaw be-
fore the said deeds were executed and the consideration paid 
therefor in May and June, 1839, as the evidence shows 
The certificates of Agent Upshaw to the 21 deeds are sub-
stantially m the language of article four of the treaty and 
show on their face that the considerations named for the 
premises described in the deeds were fair ones and had been 
paid. So far as the evidence shows Upshaw made these 
certificates in compliance with the treaty and in good faith 
m his official capacity. The regulations of Dec 2? 1834 
do not contain any instructions on this subject (Package 
14). Neither the treaty nor the regulations required sworn 
proof to be presented to the agent in connection with his 
action. 

The facts are established that Ayres made inquiry as to the 
condition of the locations of his grantors' lands in the De-
partment through Hon. Jacob Thompson, M C on 
December 30, 1839, and (see additional reply Interior 
Department, Package 1 ) that after the suspension of 
the approval of the locations of reservations of 
land to the Indian grantors of Ayres and Niles by the De-
partment, and that after the rejection of such locations by 
Secretary Spencer in 1843 upon the ground that said gran-
tors were not Chickasaws. Ayres being unable to sue in 
ejectment m his own name by reason of the incomplete 
character of his deeds caused by the course pursued by the 
United States, procured a power of attorney from one of 
the vendors and brought suit in the State court (27 Miss 



, 8 2 ) to test the Indian title, and the Indian tide wa 
A f f i l e d in the highest court of the State, m 1848. (Pnce 
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Following this decision of the highest court ol 
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ink 18, pp. 9- 1 ° . which lacked the Indian Agent's cer-
C — n e r Smith said in the same 

opinion (p. 10) that he was not prepared to recommend the 
approval by the President of the deed unless in the opinion 
of the Secretary, the absence of the Indian Agent's signature 
was not material. This opinion reached Secretary Schurz, 
who, on March 18, 1878, declined to re-open and review the 
application for the approval of the deeds submitted on ac-
count of the decision of his predecessor, Secretary Spencer, 
made in 1843 (Sec'y Schurz's letter to Harris and Mc-
Allister (red ink 20, 2 1 , 41 , 43, Package 10 ; Mem. p. 124). 

The facts establish that as to the cases decided by the 
courts the decisions are of course res adjudicata. As to the 
other cases and claims they are stare decisis. They form a 
rule of right made by the highest courts after due delibera-
tion. (See Mr. Gifford's report, H. R. 2959, 51st Cong., 
1st Sess., printed on pages 32 to 34, Original Stat, and 
Abs. Ev.) 

No opportunity was afforded Ayres and Niles to present 
evidence to any officer or department of the Government 
pending the investigation of the matter of the 524 enroll-
ments and locations to Indians including those of their 
grantors. The investigation at Boggy Depot lasted only 
one day and Ayres swears that he had no notice of it or 
as to when and where it would be held. (See affidavit of 
Ayres, red ink 28, Package 1 1 . ) The letter of Benjamin 
Clements (transmitted by Turney) dated Fayettesville, 
Tenn., January 24, 1843, which reached the Department 
Feb. 4, 1843, i s substantially in accord with Ayres' sworn 
statement (see inc. red ink 34, Package 6). It does not 
appear from the evidence that any general notice or notice 
whatever was given to Ayres and Niles 01* to their Indian 
grantors of the date and place of holding and making an 
investigation of their rights and claims at Boggy Depot, 
and to appear and present evidence in defense of their said 
rights and claims. The evidence discloses that the officers 
of the department and the local land officers of the Govern-



T r T e r r i t o r y h a d k n o w l e d g e 

m e n t in M i s s i s s i p p i a n d <* ^ 
g e n e r a l l y b e f o r e a n d pendung t h e - e I n d i a n s . 
of reservations that had been located ^ k n o w k d g e 

I t appears that C o — - ^ ^ b y t h e reservees 
pending the investigation - s u c o n Apr i l 

w h e n in o f f i c i a l l y — a s f o l l o w s : 
1 2 , 1 8 4 1 , h e i n s e r t e d a s a v i n g 

Kv t h e I n d i a n s , 
" U n l e s s w h e r e a i it a s to the 

w h e n t h e G o v e r n m e n t w i l l d e t e 

" ^ ^ ^ ^ P a c k a g e 7 ; M e m . P- « * ) 

Acting SUP, A — 
v e s t i g a t i o n of t h e sa les o f * ^ ^ ^ B o g g y C o u n c l l 

b y the I n d i a n s as s h o w n b y h s ep ^ ^ ^ n Q n e 

m e e t i n g of O c t o b e r 2 8 , a l t h o U g h h e w a s m 

of t h e a p p l i c a n t s w e r e e « W t h e d a i m a n t s a n d 

t h e N a t i o n a s a g e n t a l l t h ^ q { t h e , t i c e 

thoseWho purchased f ^ s u m e d t h e y w o u l d h a v e 

o f t h e c l a i m s it m i g h t f a i r b e P ^ o b t a i n e l a n d 

* * * ( r e d ink 2 6 , P a c k a g e 1 2 ) . a n d N i l e s 

^ a p p e a r s from t h e — t h a t t ^ ^ ^ 

p u r c h a s e s w e r e m a d e f r o m . t o ^ ^ w e r e m n o . 

i n v e s t i g a t i o n w a s pending o r h e l d ^ b e p r o 

cent purchasers ^ T J 'ecommenclation of Commissioner 

M e m . p- 1 3 ° ) - _ _ _ _ _ _ 

by striking out said findings and inserting in lieu thereof 
findings as follows: 

X X I I . 

That the remainder of the said lands which had been 
reserved and located to the reservees and conveyed by them 
to Eli Ayres, or to Niles and Ayres as joint tenants, namely, 
fifty-three sections and parcels, was subsequently located to 
Chickasaws other than the grantors of Ayres and Niles 
under the treaty in the years 1840, 1843, i 8 4 4 and 1846. 
The locations were regularly made in the same manner 
that the reservations were made and located to the grantors 
of Ayres and Niles, pursuant to the terms of the treaty of 
1834 and the regulations of December 22, 1834, by the 
chiefs, commissioners or persons named in the fourth article 
of the treaty of 1834, and the Indian Agent and Register 
and Receiver. The letter of Agent Upshaw of November 
5, 1844, transmitting the separate certificate of Isaac Al-
berson, Ish to ho to pa and Benjamin Love persons named 
in the treaty, and Slone Love, Joseph Colbert and James 
Wolf, persons whose names do not appear in the treaty, 
dated October 30, 1844, enclosing a list of names of Indians 
upon a separate sheet for whom enrollments and locations 
were made, disclose the fact that these locations in 1844 
were made upon the same sort of proceedings and upon the 
same sort of evidence that locations were made to the gran-
tors of Ayres and Niles in 1838 and 1839 (see Exhibit F, 
which the court is asked to consider as evidence in support 
of this motion and in this suit upon the merits; see Book 
13, p. 108, for list). 

X X I I I . 

Comes now claimant by counsel and moves to amend 
twenty-third finding of fact by striking out in the second 



line, first paragraph the ^ M ^ V S S ^ 
word "lands" and the word ^ t h e words «at-
i n the 4th and 5 * ^ ^ d s " and "sold," 
tempted to be," between the words « w h e ther m-

r the words in the l a s t ^ ^ i d ^ ' o f $48,06,56 
terest has been annually paid on 
does not appear." 

X X V . 

Comes now the ^ ^ ^ ^ 

qUa (595) ' ^ j ^ c ^ g 1 ^ , hcrth to (^1370) they were 
muby (748), and S t ^ m o h o t ^ ^ 3/ D e c 

reported to be Chickasa vs uy T h a r e n r o l l -
ed, and by Secretary ^ the same 
Lents and r J y and in the 
testimony or the same sort o ^ ^ ^ w e r £ d e 

same 
m a n n e r that e n r o u u r ; ; r ^ a n d A y r e s 

to the grantors of Eli Ayre ^ ^ U p s h a w 
as joint tenants. U l \ f " ' t i ^ a t e 0f the commission-
transmitted the sepa^te cc ficate ^ 
e r s , with the list of ^ ^ " X e ^ame lands that had been 
the same roll n u m b e r s l d s a n d Upshaw m 
located for them by Agents names, Pack-
1838 and 1839 ( ^ e red'mk ® Reynold's letter, 
age 1 ; red ink 17, P- ' p p . 86, 129, 133. 
Oct. 22, 1838, Package 3 , ^pshaws ' letter, 
V35, for enrollments. and ̂ ^ ^ r s of Oct. 

Int. Dept., Package 1 ) . 

Comes now the claimant by counsel and moves the court 
for leave to amend the 26th findings of fact by striking out 
in the last line thereof the words "and another deed with 
receipt attached," and inserting in lieu thereof after the word 
"case" the following: "One of which deeds has attached 
thereto the certificate of A. M. M. Upshaw, Agent, as to 
capacity, and that the consideration was a fair one and had 
been paid, and the other deed has attached thereto the receipt 
of the grantor for the consideration, duly witnessed by Jos. 
Dukes and Jas. Dollarhide" (see deeds, Exhibits A and B 
to Jemison's dep., Package 16 ; Exhibits 19 to 166, Wolf's 
dep.) 

Comes now the claimant by counsel and moves the court 
for leave to amend the 27th findings of fact by striking out 
said findings and inserting in lieu thereof findings as follows: 

X X V I I . 

The evidence establishes that the Indian persons from 
and under whom Eli Ayres and Niles and Ayres as joint 
tenants claimed as grantors were entitled to the reservations 
which were regularly located for them by the officers and 
persons in charge of the execution of the treaty of 1834, by 
reason of which said Indian persons acquired title to said 
reservations and located lands. The stipulations of the 
treaty so far as the 150 deeds of conveyance to Ayres and 
Niles and Ayres as joint tenants from said Indian grantors 
are concerned, were fully complied with by the proper au-
thorities of the Chickasaw Nation. That it was not the 
fault of Ayres that any of his deeds were not properly cer-
tified by the officers of the United States and approved by 



t h e Department or the P - ^ ^ ^ 
ernment in suspending a n d f m a l y r e u s g ^ ^ a n d 

t h e r action upon the locations o ^ h e J n d g h a d ^ 
the deeds from them to A y r * , ^ t ^ o r 

complied with in reference t o j m y o ^ ^ h i s 

The facts show that Ayre was comp s a n d p e r . 
p a r t of t h e t r a n s a c t i o n ^ w i A t h e W ^ ^ c o n . 

sons representing the Chickasaw ^ ^ ^ c £ r_ 
sideration for the ^ before he co 
tification and approval of his deeds y ^ ^ o f ^ 
ing in charge the execution of t h e ^ Y ^ 
United States, which he did. reservations had 
a n d title of h i s ^ c o n v e y a n c e s therefor, 

been located to them a n d e r e c t e d q { ^ 

of the case, enforceable in the courts. 

X X V I I I . 
Strike out all of finding * 

i s conferred on this court to find he facts o y ^ F e b m a r y 

same to Congress by the provisions of t 
2 4 , 1905 ( 3 3 Stat. P t x P 8 0 8 ) ,t Q { U m . t a t i o n s 0 

not be in any manner barred by ^ & o f 

^ State fact to be found and re-
limitaions of said S t a t e f " t h i s case, 
ported to Congress by ^ t h i s s u i t to follow 

No attempt is ^ ^ ^ ^ g ^ ^ n any way whatsoever. 
and cases cited. 

27 Miss. 582. 
c How. (Miss.) 383-
!8 Wall. H5-

Strike out all of the paragraph entitled "conclusion of 
law" for the reason ( 1 ) that the Act of Congress does not 
confer upon this court jurisdiction to find and pass upon 
the law, or to enter a final judgment or decree in the case, 
but confines the jurisdiction of the court to finding the facts 
and reporting the same to Congress, and (2) because the 
"conclusion of law" is contrary to the facts and evidence 
in the case and also contrary to the law applicable to the 
evidence and facts in the case. Also strike out the judg-
ment and decree entered upon the findings of fact, conclu-
sion of law and opinion for the reason that jurisdiction is 
not conferred on the court by the said Act to enter a final 
judgment or decree in the case. 

Comes now the claimant by counsel, and with all due 
respect to the court, moves to strike out the opinion of the 
court for the following reasons, to-wit: 

x.—Because the Act of Congress of February 24, 1905, 
(24 Stat. L. pt. 1, page 808) referring the claim to 
this court provides for the findings of fact only, and 
that when the court has found the facts under the pro-
visions of the Act, it is authorized and directed to re-
port the same to Congress; no provision is made in the 
Act for an opinion and a report thereof to Congress. 

2 . Because the statement of the facts in the opinion are 
not in accordance with the actual and material facts 
as shown by the proofs and evidence in the record. 

3.—Because the opinion undertakes to determine and 
decide questions of law which were not delegated or 
referred to the court by the Act of Congress, but such 






