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D E C E M B E R T E R M , 1 9 0 5 . 

J O H N T . A Y R E S , E X E C U T O R OF T H E j 
estate of Eli Ayres, deceased, ^903 
claimant, ^ ~ ' ; 

v. 
T H E U N I T E D S T A T E S . 

Congressional. 

The United States and the Chickasaw Nation beg 
leave to submit the following answers to the several 
paragraphs contained in the "Memorandum" of the 
court filed May 21, 1906, remanding this cause "for 
written explanation with specific reference to the 
proof in the record." 

1. The date of the removal of the alleged Indian 
reservees seems important^ to the court in determining 
one of the legal questions presented. The parties are 
requested. to make specific reference to the proof respect-
ing the time {as near as may be) the alleged Indian 
reservees left the State of Mississippi. 

The exact date of the removal of the several alleged 
reservees, the alleged grantors of Ayres, does not 
appear from the record. There is, however, one 
expression after another, coming from those in a posi-
tion to know and made at a time when they must 
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have known the facts, which show that they emigrated 
with the Chodaws and at the same time and m the 
same manner that the Choctaws emigrated; and from 
an examination of article 3 of the Choctaw treaty of 
1830 it appears that they emigrated m the fall ot 
1831 1832, and 1833. These extracts from the 
record comprise all the evidence upon this point; and 
nothing has been offered, either by way of evidence 
or argument , to combat or contradict this conclusion, 
and it is fair, therefore, to assume that it has been 
established. 

In our answer to paragraph 2 we shail go further 
and endeavor to show that these persons not. only 
emigrated to the western country with the Choctaws, 
but that they so emigrated as Choctaws and that 
they were Choctaws (if Indians at all) and so regaraed 
by the Choctaws and the Government of the United 
States 

We shall first refer to a statement contained in 
the certificate of certain Choctaw chiefs, largely 
relied upon by the claimant's counsel to give validity 
to the original enrollment of these alleged reservees. 
Such certificate appears in the record, inclosed in a 
manila envelope marked "Package 2," and also on 
page 8 of "Claimant's statement and abstract ol 
evidence," and contains the following: 

CHOCTAW A G E N C Y , June 24, 
We, the undersigned chiefs and captains of 

the Choctaw Nation, residing west of the Mis-
sissippi, do hereby certify that the following-
named persons (the alleged reservees and the 

alleged grantors of Ayres) * * * emi-
grated and have resided with us for a number of 
years. 

True it is that this certificate was given for the 
purpose of fixing the status of these persons as Chick-
asaws, in order that they might secure reservations 
under the treaty of 1834, but that is immaterial in 
this connection. There is ample showing elsewhere 
in the record that this certificate is only a part of the 
scheme put on foot by Ayres and others, and it failed 
because of the discovery, by the officers of the Govern-
ment of the United States, of the fraud and imposition 
involved; but the declaration in this certificate of the 
Choctaw chiefs that these persons "emigrated and have 
resided with us for a number of years" certainly goes 
far toward establishing the fact, as now contended by 
us, that they emigrated with the Choctaws at the same 
time and in the same manner that they emigrated. 

There is also a finding of fact supporting this view, 
found in the report of the Boggy Depot Council, con-
vened by the Government for the purpose of assisting 
Major Armstrong in investigating the original at-
tempted enrollment of these people. It is found in 
the record inclosed in a manila envelope marked 
"Package 12," and also on pages 7, 8, and 9 of "Brief 
on behalf of the Chickasaw Nation," and contains the 
following: 

If they (the alleged reservees) were really 
Chickasaws, it would be shown that a very 
large portion of our nation emigrated before the 
treaty of 183 



This is equivalent to a finding by this convention 
of Indians, headed by the Chickasaw king Ish-to-ho-
to-pa, that these persons were not Chickasaw Indians 
and not entitled to reservations because of the fact 
that they emigrated to the western country prior to 
the treaty of 1834. Other reasons are set forth to 
sustain the conclusions reached, but this extract is 
taken from the report as bearing upon the fact now 
insisted upon, of the emigration with the Choctaws. 

Our next reference to the record which bears upon 
this point is to a letter of one Peter P. Pitchlynn, now 
for the first time referred to by counsel for claimant 
This man Pitchlynn, it appears, was a prominent 
Choctaw Indian,, an advocate of these claimants and 
wishes to be understood to be qualified to speak as 
one having authority" upon the relations existing 
between the Choctaws and Chickasaws, and the rights 
of the alleged reservees through whom Ayres claims. 
Without reference to whatever else his letter may 
show or tend to show, it bears with much force upon 
our contention that these particular alleged reservees 
did everything which the Choctaws did in the matter 
of their emigration to the western country. It is 
found in the record inclosed in a manila envelope 
marked "Package 7," and also appears on pages 10, 
11 12 and 13 of the printed answer of claimants 
attorney to the "Memorandum" of the court, and 

contains the following: 
s I am personally acquainted with the fact 

< and so state that both before and since the 
/ emigration of the Choctaws west there was a 

considerable number of Chickasaws residing > 
amongst them; some of these persons had \ 
intermarried with the Choctaws, and had re- ^ 
sided amongst them several years before their ( 
removal, and accompanied the Choctaws in j 
their movement_taihewest in tli^eyearsl 832^ 
1833^andJ^l, 

Pitchlynn's letter contains many other statements 
upon other matters relative to the claims of these 
persons, and will be again noticed in connection with 
our answer to paragraph 2 of the court's "Memo-
randum;" but this portion is here quoted from the 
statement of an advocate of these claimants at that 
time as showing that whatever may have been con-
tended for or against them on other grounds they 
did, as a fact, emigrate to the western country with 
the Choctaws at the time they emigrated. 

This is the only statement appearing in the record 
which attempts to fix the time as to the year or years 
of the emigration of these people, and to it we invite 
the special attention of the court, for the purpose of 
directly answering as near as it may be answered, the 
inquiry contained in paragraph 1 of the "Memoran-
dum" "respecting the time (as near as may be) the 
alleged Indian reservees left the State of Mississippi." 

The report of Major Armstrong, the acting superin-
tendent of the western country, in transmitting the 
report of the Boggy Depot Council, and setting forth 
his own findings relative to the original attempted 
enrollment of these persons, throws some further light 
upon our contention as to the emigration of these 



people and corroborates the other portions of the 
record already quoted. It is found in the record 
inclosed in manila envelope marked "Package 12," 
and also on pages 9, 10, and 11 of "Brief on behalf of 
Chickasaw Nation," and contains the following: 

* * * I am well satisfied that the claim-
? ants are generally Choctaws who have been 

( prevailed upon by land speculators to make 
S the attempt to obtain lands as Chickasaws 

* * * Many of the names I know myself to 
be Choctaws—such at least I have considered 
them ever since their emigration. 

Thus it appears to be established by the record we 
submit, as a first proposition, that these persons, the 
alleged reservees, whoever they were and whatever 
they were, emigrated from Mississippi to the western 
country with the Choctaws at the same time and in 
the same manner they emigrated. 

Passing from what the record appears to show, as a 
fact, it is profitable to examine the Choctaw treaty of 
1830, and the Chickasaw treaties of 1832, 1834, and 
1837, and to draw therefrom such conclusions as may 
naturally be drawn and be applicable to the present 
contention. 

The Chickasaws did not emigrate to the western 
country until after 1837, and under the provisions of 
the treaty of 1837. No arrangement for their emigra-
tion had been made prior to that time. There was no 
incentive for their emigration from Mississippi until 
1837, because no provision had been made for a home 
in the West to which they might emigrate. Is it not, 

therefore, reasonable to conclude (in the absence of 
positive evidence to the contrary) that if these per-
sons emigrated prior to that time they emigrated not 
as Chickasaws but with the Choctaws, and as Choctaws? 
Emigration by a Chickasaw, having only rights as a 
Chickasaw and none as a Choctaw, prior to 1837, 
would have been not only absurd but suicidal. Such 
conduct on the part of a Chickasaw would have 
resulted not only in losing his rights as a Chickasaw 
but in gaining none as a Choctaw. The persons who 
emigrated, under the Choctaw treaty, as these persons 
did, were undoubtedly Choctaws and had rights as 
Choctaws and they knew it, and the Choctaws knew 
it, and the Government knew it. 

Furthermore, the Chickasaw treaties of 1832 and 
1834 provided for individual reservations for every 
man, woman, and child in the Chickasaw Nation, 
upon which reservation they might live, until pro-
vision was made for a home in the west to which they 
might emigrate. As above stated this provision was 
not made until the treaty of 1837. Since provision 
was made for an individual reservation for every man, 
woman, and child in the Chickasaw Nation, is it not 
reasonable to conclude that all Chickasaws entitled 
thereto availed themselves of these rights; and that 
since, as shown by the record, these alleged reservees 
did not apply for and receive reservations under the 
treaties of 1832 and 1834, at the same time and in the 
same manner reservations were set apart for Chicka-
saw Indians, they were not in the Chickasaw Nation 
and of the Chickasaw Nation, and therefore not 



entitled'? We suggest this in the light of the facts 
conclusively shown by the record, that the first pre-
liminary step looking to the enrollment and setting 
apart of reservations to these alleged reservees was 
taken in 1838, four years after the treaty of 1834, and 
one year after the treaty of 1837, under which the 
Chickasaw Nation closed out all of its business in the 
State of Mississippi and transferred its entire exist-
ence to the new home west of the Mississippi River. 

In view of all this, the amazement expressed by the 
Chickasaw Indians, composing the Boggy Depot Coun-
cil, that it should be contended that a considerable 
portion of their nation "emigrated before the treaty 
of 1834" is quite natural. 

Having made reference to those portions of the 
record which bear upon the contention that these per-
sons emigrated to the western country with the Choc-
taws, which fact we feel the record establishes, the 
next inquiry is as to when and in what manner such 
emigration was made. 

We refer to the Choctaw treaty of September 27, 
1830, found on page 333, of volume 7, Statutes at 
Large. Article 3 thereof contains the following: 

* * * and they (the Choctaws) agree to 
remove beyond the Mississippi River early as 
practicable, and will so arrange their removal 
that as many as possible of their people not 
exceeding one-half of the whole number shall 
depart during the falls of 1831 and 1832; the 
residue to follow during the succeeding fall of 
1833; a better opportunity in this manner will 
be afforded the Government to extend to them 

the facilities and comforts which it is desirable 
should be extended in conveying them to their 
new homes. 

The emigration of the Choctaws was conducted by 
the Government of the United States under this pro-
vision of this treaty. It may be, and is, perhaps, true 
that a few stragglers were brought on by the Govern-
ment at a later date, but it can not be said (and cer-
tainly the record in this case does not show) that the 
great body of Choctaw Indians were not removed to 
their western home in this manner and at this time 
as provided in the treaty. And it has been shown, we 
submit, that as the Choctaws emigrated and at the 
time they emigrated, so did these persons, the alleged 
reservees and the alleged grantors of Ayres. 

Counsel for claimant, in his answer to this para-
graph of the court's "Memorandum," discusses at 
length the proposition that "those in authority" 
were of the opinion that these persons were entitled 
to rights as Chickasaw reservees, notwithstanding 
their emigration with the Choctaws and notwith-
standing that the first step looking to the establish-
ment of their rights was taken after all the business 
of the Chickasaws in Mississippi had been closed up 
and the tribe transferred to the West. By "those in 
authority" he means those who sought to execute 
the certificates of enrollment required by the treaty 
of 1834. It has heretofore been shown (see pages 
21 to 29, inclusive, of the "Brief on behalf of the 
Chickasaw Nation") that these certificates were not 
executed by the Chickasaw officials required by the 



treaty of 1834, and that this deficiency was sought 
to be supplied by having the Choctaw chiefs execute 
certificates. These certificates appear in the record, 
and are contained in manila envelopes marked 
"Package 1" and "Package 2." 

Are the informal and illegal acts of these persons 
referred to as "those in authority" to outweigh the 
acts of all other persons in "authority" whose duty 
it was to act under the treaty of 1834, including the 
Indian agent and the President of the United States? 
We think not. "Those in authority" were found by 
those having higher "authority," under the treaties 
of 1832 and 1834, to wit, the Indian agent and the 
President of the United States, to have acted with-
out authority, to have exceeded their authority, and 
to have done everything else worthy of the condem-
nation and disapproval of the Government. 

Counsel for claimant also urges that the doctrine 
of "contemporary construction" should apply here. 
We are willing that that shall be done if the con-
struction of all authorized persons and tribunals are 
taken into consideration. The "construction" given 
the treaty by the insufficient number of Chickasaw 
enrolling commissioners, assisted by the unauthorized 
Choctaw chiefs, who sought to help them out, appears 
in the record. This construction, however, must be 
considered in the light of the construction placed 
upon their acts by an equal number of Chickasaw 
officials, equally authorized, in the Boggy Depot 
Council, and also by the construction placed thereon 

by the Indian agent and by the President of the 
United States, in pursuance of the authority granted 
and duties imposed by the treaty. The construction 
for which counsel for claimant contends stood for 
two or three years and only until the facts could be 
learned by those higher in authority. When these 
facts were learned their construction was found to 
be unwarranted, and the Indian agent and the Presi-
dent of the United States exercised their authority 
to construe and pass upon the requirements of the 
treaty, and these constructions, superior to all other 
constructions under the treaty, have stood from that 
time to the present day. We hardly think counsel 
for claimant would derive much comfort from a 
comprehensive application of the doctrine of "con-
temporary construction" as applied to the facts in 
this case. 

2. Did said reservees whose alleged conveyances 
are on file become incorporated into the Choctaw tribe 
of Indians or the Caddo tribe of Indians in the Indian 
Territory before the treaty between the United States 
and the Chickasaw Nation? 

Our contention is that it is shown by every expres-
sion appearing in the record which is applicable, that 
these persons, the alleged reservees and the alleged 
grantors of Ayres, were Choctaws, if Indians at all. 
We do not understand that there is any connection 
between any of these transactions and the Caddo 
tribe of Indians. 

In support of this contention we refer to the report 
of Major Armstrong, heretofore mentioned in con-



nection with our answer to the first paragraph. We 
quote further from that report: 

The whole business (the investigation of the 
7 original attempted enrollment of these people) 

was well understood and explained. The coun-
cil was large, and I observed the oldest and 

S most respectable Chickasaws were present. 
Some of the Indians whose names were on the -
rolls approved and endeavored to satisfy the 
Chickasaw commissioners that they were really 
Chickasaws entitled to land under the treaty. 
This they were unable to do, except the follow-
ing names [here follow four names]. In this I 
concurred. There might have been a few 
others that could have produced evidence of 
their being Chickasaws had they been present. 
This is very doubtful, as I am well satisfied that 
the claimants are generally Choctaws, who have 
been prevailed upon by land speculators to 
make the attempt to obtain land as Chickasaws 
* * * I saw no disposition upon the part 
of the Chickasaw commissioners to pass the 
claims of such as were really entitled to land. 
Many of the names I know myself to be Choctaws. 
Such, at least, I have considered them ever 
since their emigration. 

We also again refer to the report of the Boggy 
Depot Council, specifically referred to in our answer to 
the first paragraph, in which (in addition to the extract 
heretofore set out) occurs the following: 

In accordance with the requirements of the 
War Department we proceeded to business by 
calling the name of each claimant from the roll. 
This was done in the presence of three commis-

sioners and a number of the oldest Chicasaws 
in the nation. Inquiry was made if the indi-
vidual was not present, whether he was a 
Chickasaw or not, and entitled to land. 
Notice had previously been given that a council 
would be held to examine these land claims. 
After a careful and full investigation, as above 
stated, we can only find four individuals that 
we consider entitled to land. * * * The 
manner of getting up these land claims bears 
the impress of injustice. 

The letter of Peter P. Pitchlynn, specifically 
referred to in our answer to the first paragraph, and 
which appears to counsel for claimant to be entitled 
to much weight, bears with special force upon our con-
tention that these persons, if Indians at all, were 
Choctaws. He urges that the Chickasaws intermar-
ried with the Choctaws and the Choctaws with the 
Chickasaws, and that these and certain other persons, 
all of whom living among the Choctaws and in 
Choctaw territory, left Mississippi and emigrated to 
the western country with the Choctaws in 1832, 
1833, and 1834. 

The most that has ever been said for these persons 
from 1838 to the present time, and the most that was 
said in 1841 by Pitchlynn, who appeared to be their 
advocate before the Indian Department, is that they 
were Chickasaws who had married into the Choctaw 
Nation (that is, married Choctaw women or men, as 
the case might be), and therefore, by reason of such 
marriage, lived among the Choctaws. This may have 
been true. It probably was true, and the contention 



of counsel for claimant at this time is, and of their 
advocate, Pitchlynn, was in 1841 probably true in a 
measure. If true, their contention establishes our 
contention—that is, that these persons, if Indians 
at all, were Choctaws. If 100 Chickasaw men mar-
ried 100 Choctaw women and 300 children resulted 
from those unions, the women and children would be 
Choctaws by blood, and the 100 Chickasaw men 
would be Choctaws by intermarriage. The same is 
true if 100 Chickasaw women married 100 Choctaw 
men, provided the residence of the families thus 
resulting was among the Choctaws, as appears to be 
established by Pitchlynn. So it appears that Pitch-
lynn has established too much for the claimant. 

In view of this condition which the claimant him-
self has established, it is the easiest and most natural 
thing in the world to account for the fact that these 
persons emigrated west with the Choctaws. They so 
emigrated because they were Choctaws, residing 
among the Choctaws, and regarded as Choctaws 
both by the Choctaws and the Government of the 
United States. 

Their legal status could not be both Choctaws and 
Chickasaws; they could not enjoy rights both as 
Choctaws and Chickasaws. As stated above, the 
most that has ever been contended for them is that 
they were possessed of both Choctaw and Chickasaw 
blood. If so, they were either Choctaws or Chicka-
saws. The record establishes, if it establishes any-
thing, that they lived among the Choctaws, and that 
they emigrated to the western country with the 

Choctaws, and were so permitted to emigrate by the 
Government of the United States as Choctaws, in 
order that they might participate in the benefits of 
the new home purchased by the Choctaws in the West, 
under the treaty of 1830. 

It is profitable to inquire how the Government of 
the United States regarded these people. Let it be 
continually borne in mind that the record establishes 
as a fact, that these persons did emigrate with the 
Choctaws under the treaty of 1830. Article 16 of 
that treaty (p. 336, vol. 7, Stat. L.) is as follows: 

A R T I C L E XYI. In wagons, and with steam-
boats, as may be found necessary—the United 
States agree to remove the Indians (the Choc-
taw Indians) to their new homes at their ex-
pense (that is, at the expense of the United 
States) and under the care of discreet and 
careful persons, who will be kind and broth-
erly to them. They (the United States) 
agree to furnish them with ample corn and 
beef, or pork, for themselves and families, for 
twelve months after reaching their new home. 

This treaty was with the Choctaws. The Chicka-
saws had nothing to do with it. Under it the Choc-
taws disposed of their lands in the State of Mississippi 
and provided for the acquisition of a new home in 
the West and for removal thereto. Under its pro-
visions the United States performed the things 
required and removed the Choctaws to their western 
home. Along with the Choctaws went these persons 
referred to in this suit. The emigration was at the 
Government's expense and under the supervision of 



the Government's agents. Is it reasonable to pre-
sume, as the attorney for the claimant would have us 
do, that the Government's agents would have re-
moved to a western wilderness, which had been 
bought and paid for by the Choctaws, and belonged 
only to them, from 500 to 1,000 Chickasaws when, at 
that time, no step had been taken either by the 
Government or the Chickasaws to disturb their tribal 
relations in Mississippi ? Such an idea is absurd and 
unworthy of serious consideration. They were, there-
fore, certainly regarded by the Choctaws and by the 
Government of the United States as Choctaws. They, 
therefore, undoubtedly were Choctaws, if Indians 
at all. 

It may be of value, as bearing upon the issues in 
this suit, to inquire: If the Chickasaws had never 
emigrated to the western country, but had gone 
somewhere else, and these persons, the alleged 
reservees and the alleged grantors of Ayres, had never 
been found by land speculators hungry for Chickasaw 
lands, what would have been their status? Would 
they not have shared in the lands and other properties 
of the Choctaws with whom they had emigrated, and 
to which lands they had been removed by the United 
States Government? If Ayres and the other land 
speculators had not found them there in the year 1838 
and conceived the idea that they might be entitled to 
Chickasaw lands, would it ever have been suggested 
that they were Chickasaws and not Choctaws, in so 
far as Choctaw citizenship and participation in Choc-
taw property was concerned? 

3. Did article 2 of the treaty of May 24, 1834 (7 Stat. 
L., 450), relate to Chickasaws who were in actual 
occupancy of lands in the State of Mississippi at the 
date of that treaty or did it include those Chickasaws 
who had removed from the lands prior to the execution 
of the treaty of May 24, 1834? 

It is our view, as set forth in our answers to para-
graphs 1 and 2, that if these persons, the alleged 
reservees and the alleged grantors of Ayres, removed 
from the State of Mississippi to the West with the 
Choctaws (and we submit that the record so shows) 
they removed as Choctaws and they were Choctaws. 

Answering the inquiry of the court contained in 
paragraph 3 of the "Memorandum" above quoted, 
we say that article 2 of the treaty of 1834 related to 
Chickasaws who were "in actual occupancy of the 
lands in the State of Mississippi" at the date of the 
treaty, and that it did not include any Chickasaws 
(if any there were) who had removed from the lands 
prior to its execution. 

Article 2 (p. 450, vol. 7, Stat. L.) is as follows: 
ART. II. The Chickasaws are about to aban-

don their homes, which they have long cher-
ished and loved; and though hitherto unsuc-
cessful, they still hope to find a country, ade-
quate to the wants and support of their people, 
somewhere west of the Mississippi and within 
the territorial limits of the United States. 
Should they do so, the Government of the 
United States hereby consent to protect and 
defend them against the inroads of any other 
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tribe of Indians and from the whites, and 
agree to keep them within the limits of any 
State or Territory. The Chickasaws pledge 
themselves never to make war upon any Indian 
people, or upon the whites, unless they are so 
authorized by the United States. But if war 
be made upon them, they will be permitted to 
defend themselves until assistance be given to 
them by the United States, as shall be the case. 

It will be observed that the article begins by stating 
that " The Chickasaws are about to abandon their homes, 
which they have long cherished and loved." These per-
sons thus speaking were the parties contracting with 
the Government of the United States. They could 
not "abandon their homes, which they have long 
cherished and loved," if they had moved off with the 
Choctaws under the Choctaw treaty of 1830 to the 
new territory west of the Mississippi River. 

The article continues: 
* * * And though hitherto unsuccessful, 

they still hope to find a country adequate to the 
wants and support of their people, somewhere 
west of the Mississippi and within the terri-
torial limits of the United States. 

It would hardly be reasonable to say that these 
persons had been unsuccessful in finding a home in 
the west, though they still hoped to find such a coun-
try, if they had already gone with the Choctaws under 
the' treaty of 1830 to share in the lands purchased 
from the Government under that treaty. 

If this article of this treaty means anything it 
means that the Government of the United States was 

treating with the Chickasaw Nation and the people 
then residing in the State of Mississippi and upon their 
lands in that State; that it was the purpose of the 
Government, in this treaty, to transfer those particu-
lar people thus treating from their lands in the State 
of Mississippi to a home in the West, to be thereafter 
found and selected; and that it had no reference, and 
could have no reference, to any doubtful persons or 
class of persons who had elected to emigrate to the 
new country with the Choctaws (and who were Choc-
taws, and so regarded by them and the Government), 
to share with them their lands purchased under the 
treaty of 1830. 

There are other articles of the treaties of 1832 and 
1834 to which we invite the attention of the court as 
bearing upon the inquiry contained in paragraph 3 
of the 11 Memorandum." Article 1 of the treaty of 
1832 (p. 382, vol. 7, Stat. L.) is as follows: 

A R T I C L E I . For the consideration herein-
after expressed the Chickasaw Nation do 
hereby cede to the United States all the lands 
which they own on the east side of the Missis-
sippi River, including all the country where 
they at present live and occupy. 

The fourth article of this treaty (p. 382, vol. 7, 
Stat. L.) provided that should the Chickasaws fail 
to procure a country to remove to and settle on pre-
vious to the first public sale of their land, they were to 
select out of the surveys a comfortable settlement for 
every family "in the Chickasaw Nation," to be held 
and occupied until they should find a country suited 



to their wants and conditions; and the United States 
guaranteed to them the quiet possession and uninter-
rupted use of such lands as long as they might live on 
and occupy the same. It will be borne in mind that 
the treaty of 1834, in so far as individual reservations 
are concerned, merely amends these reservations thus 
selected by providing that they shall be held in fee 
instead of temporarily. The purpose of the Govern-
ment, in so far as limiting these reservations to fam-
ilies in the Chickasaw Nation is concerned, is un-
changed. 

It is our view that a careful reading of these treat-
ies and a consideration of the ends sought to be 
arrived at by the Government of the United States 
and the Chickasaws will show that it was never con-
templated that reservations should be set apart for 
persons who were not residents in the Chickasaw 
Nation and parties to the treaty. 

Much argument is indulged in by counsel for claim-
ants in support of the proposition that these persons, 
the alleged reservees and the alleged grantors of Ayres, 
were possessed of Chickasaw blood, and therefore 
entitled to participate in the distribution of the lands 
of the Chickasaws in Mississippi, notwithstanding any 
conduct of their own in severing their tribal relations 
or otherwise. Since the record shows, as we contend, 
that these persons were not Chickasaws at all, but 
were Choctaws, if Indians at all, and have always 
been so regarded by the Choctaws and the Govern-
ment of the United States and should be so regarded 
now, let us notice briefly the contention insisted upon, 

that the mere possession of Chickasaw blood entitles 
a person to participation in the distribution of the 
property of the Chickasaw Nation. 

This contention has never been maintained any-
where. We do not know what former connection 
counsel for claimant has had in the matter of the 
establishment of citizenship in the Choctaw and 
Chickasaw nations for the purpose of distributing the 
property of those tribes. We presume he has had 
no connection at all with that great branch of the 
Government's work. Such is not true, however, of 
the attorneys representing the Chickasaw Nation, 
one of these defendants. These attorneys have 
represented the Chickasaw and Choctaw Nations 
before the Commission of the Five Civilized Tribes, 
the United States courts, the Choctaw and Chicka-
saw citizenship court, and the Secretary of the Inte-
rior in all citizenship cases that have arisen from 
1899 to the present time, and we deem it not improper 
to say that if there is any branch of the Government's 
work with which we are familiar, it is that bearing 
upon the establishment of citizenship claims in the 
Choctaw and Chickasaw Nations. We repeat the 
statement that it has never been held by any official 
or tribunal of the Government of the United States 
or of the tribes that the possession of blood alone 
was sufficient to entitle the applicant to enrollment 
and to participation in the distribution of tribal 
property. 

The first inquiry that arises in connection with 
any citizenship claim is as to whether or not the 



applicant, if a claimant by blood, is possessed of 
Choctaw or Chickasaw blood. That is an essential, 
but it is by no means the only essential. The blood 
having been established, the next inquiry is as to 
whether or not the applicant belongs to any one of 
the classes of Choctaws or Chickasaws entitled to 
share in their property, under the Choctaw treaty 
of 1830 and the Chickasaw treaty of 1837. In the 
Choctaw Nation there are only two classes of citizen-
ship claimants by blood entitled to share in Choctaw 
property. Those classes are, first, those who were 
parties to the Choctaw treaty of 1830, and who 
removed to the new country, and who and whose 
descendants have continuously lived there, in ac-
cordance with the agreement contained in the third 
article of that treaty; and, second, those persons 
who remained in Mississippi and complied with the 
requirements of the fourteenth article of the same 
treaty. If an applicant for citizenship, even though 
it be clearly shown that he is possessed of Choctaw 
blood, fails to show that he or his ancestors belonged 
to one or the other of these classes, his application is 
denied. It is also profitable in this connection 
to state that there are a great number of persons 
at this time in the Indian Territory and elsewhere 
who would perhaps have no difficulty in showing 
that they are possessed of Choctaw blood, but who 
are unable to show that they or their ancestors 
were in a position to share in the property of the 
Choctaws, and their applications have been accord-

ingly denied by the proper tribunals of the Govern-
ment of the United States. 

As to the Chickasaws, there is only one class of 
claimants by blood entitled to enrollment, and 
that comprises those persons who were parties to and 
who complied with the requirements of the Chick-
asaw treaty of 1837, and who removed upon the 
lands of the Choctaws in pursuance of that treaty, 
and who and whose descendants have continuously 
resided there. There are likewise many persons 
possessed of Chickasaw blood who have failed to 
show that they or their ancestors have any con-
nection whatever with the transactions under which 
the interests of the Chickasaws were fixed in the 
lands of the Choctaws, and their applications have 
been accordingly denied. 

We deem this explanation proper and in order, 
in view of the assertion by claimant's counsel, and 
the persistent repetition by him of the principle 
that the mere possession of Chickasaw blood entitles 
a person to all the rights of all other Chickasaws 
without reference to where he may live or may have 
lived, or without reference to his conduct or that 
of his ancestors toward the Nation and its affairs. 

4. The seventh article of the treaty provides that 
rights to reservations in said lands and in other articles 
of the agreement secured should pertain to those persons 
who had theretofore intermarried with the Choctaws and 
were residents of that nation. Did the two treaties con-
template the setting apart of reservations to only such 



Chickasaws as were actually in the nation at the time 
the treaties were made? 

Article 7 of the treaty of 1834 (p. 452, vol. 7, Stat. 
L.), referred to by the court in paragraph 4 of the 
"Memorandum," is as follows: 

ART. YIL Where any white man, before 
the date hereof, has married an Indian woman, 
the reservation he may be entitled to under 
this treaty, she being alive, shall be in her 
name, and no right of alienation of the same 
shall pertain to the husband unless he divest 
her of the title, after the mode and manner 
that feme coverts usually divest themselves of 
title to real estate; that is, by the acknowledg-
ment of the wife, which may be taken before 
the agent and certified by him, that she con-
sents to the sale freely, and without compulsion 
from her husband, who shall at the same time 
certify that the head of such family is prudent 
and competent to take care of and manage his 
affairs; otherwise the proceeds of said sale 
shall be subject to the provisions and restric-
tions contained in the fourth article of this 

/ agreement. Rights to reservations as are 
7 herein and in other articles of this agreement 

/ secured will pertain to those who have hereto-
if fore intermarried with the Chickasaws and are 
/ residents of the nation. 

The specific requirement contained in this article, 
that only intermarried white men who were " resi-
dents of the nation" should be entitled to reserva-
tions, is a very natural one under the circumstances. 
They were a separate class of citizens, and in view of 

the experiences of the Indians were regarded as more 
enterprising and more likely to take advantage of the 
rights intended to be given. As to them, therefore, 
it was felt to be necessary and desirable to prescribe 
a specific limitation. This limitation specifically ap-
plied to them by article 7 is merely a reflection of the 
limitation which applied to Indians as a matter of 
course, and is found in various other articles through-
out the treaty and referred to in our answer to para-
graph 3 of the " Memorandum." 

Counsel for claimant, in answering this paragraph, 
asserts that this article has no reference to Indians by 
blood. In that his statement is not correct. If a 
white man was an intermarried Chickasaw he was 
necessarily a husband of a Chickasaw woman, and 
very likely the father of a Chickasaw family. This 
white man, thus situated, and to whom the require-
ment of a residence in the nation applies under article 
7, was the person who only had the right, under article 
5 of the treaty, to select lands for his Chickasaw wife 
and Chickasaw children. Article 5 (p. 451, vol. 7, 
Stat. L.) contains the following: 

ART. V. It is agreed that the fourth article 
of the "Treaty of Pontitock" be so changed 
that the following reservations be granted in 
fee: To heads of families, being Indians, or 
having Indian families consisting of ten per-
sons and upwards, four sections of land are 
reserved. To those who have five and less 
than ten persons, three sections. Those who 
have less than five, two sections, etc. 



The intermarried white man certainly lived with 
his Chickasaw wife and his Chickasaw children, and 
he only, under article 5, could select their lands. His 
residence was necessarily their residence. The family 
either lived in the Chickasaw Nation or they did not 
live in the Chickasaw Nation. If the residence of the 
family was in the Chickasaw Nation the white man 
was permitted to select lands for himself and his fam-
ily under article 5. If their residence was not in the 
Chickasaw Nation, as required by article 7, such selec-
tion of lands could not be made. It will appear, 
therefore, that article 7, requiring a residence in the 
Chickasaw Nation, did apply, and was intended to 
apply, to all Indians by blood who were the Chickasaw 
wives or children of white intermarried men. 

5. How many of the alleged grantors of Ayres were 
residents in the Chickasaw Nation at the time of the 
treaty of 1832? How many were actual residents of 
the nation at the time of the treaty of 1834? The 
parties in this connection will specifically designate 
the page of the record and the paper which will prove 
or disprove the actual number of each. 

There is nothing in the record to show how many 
of these persons, the alleged reservees and the alleged 
grantors of Ayres, were in the Chickasaw Nation 
in the State of Mississippi at the time of the making 
of the treaties of 1832 and 1834; and there is nothing 
to show that they or any of them were there at all. 
The record amply shows that they were not there, 
but that they emigrated with the Choctaws to their 
new home in the West under the Choctaw treaty of 

1830. In support of this we refer to our answer to 
paragraphs 1 and 2 of the "Memorandum" of the 
Court and our references to the evidence in that 
connection. 

It will be noted in considering the answer of 
attorney for claimant to this paragraph that he 
also states that there is nothing in the record to 
show that these persons were residents of the Chick-
asaw Nation in Mississippi in 1832 and 1834. He 
passes over the fact of their presence in or absence 
from the Chickasaw Nation in Mississippi at these 
times, which is requested by the court, and pro-
ceeds to a discussion of the proposition that they 
were entitled to reservations, regardless of residence, 
and in this connection again asserts that Chickasaw 
blood alone is the only requisite. This we feel we 
have fully met in our discussion of the questions 
arising in the establishment of Choctaw and Chick-
asaw citizenship in connection with our answer to 
paragraph 4 of the "Memorandum" of the court. 

6. Did any of these alleged purchases occur east of 
the Mississippi River ? If so, state the paper in the 
record relied upon to prove or disprove this inquiry. 

The alleged purchases by Ayres from these al-
leged reservees all occurred west of the Mississippi 
River, upon the land of the Choctaws, with whom 
these alleged reservees had emigrated under the 
treaty of 1830. 

In the first place, we submit that the dates of the 
various treaties and transactions should be conclusive 



upon this point. The first steps looking to the 
establishment of the rights of these persons were 
taken in May and June, 1838. We refer to the 
alleged certificates of certain of the Chickasaw com-
missioners and of the Choctaw chiefs relied upon by 
claimant to give validity to the enrollment of the 
alleged grantors of claimant. These papers are 
dated May 8, 1838; June 7, 1838, and June 24, 
1838, and such alleged certificates are transmitted 
"for the examination of the President of the United 
States" by A. M. M. Upshaw, Chickasaw agent, 
May 4, 1839. These papers appear in the record, 
and are inclosed in a manila envelope marked 
"Package 1," and are also found on pages 7, 8, and 
9 of "Claimant's statement and abstract of evidence," 

It will be remembered that the Choctaws emi-
grated under the treaty of 1830, and that the Chick-
asaws emigrated under the treaty of 1837. Both 
the Choctaws and Chickasaws, at the time of the 
making of these alleged certificates, had closed out 
their affairs in the State of Mississippi and been 
transferred to the new country prior to the date 
thereof; the Choctaws some six years, and the Chick-
asaws more than a year. 

Furthermore it is stated, in terms, in the face of 
these alleged certificates that they were executed in 
the western country, and that the people to whom 
they referred (the alleged reservees and the alleged 
grantors of Ayres) had, before that time, emigrated 
to the western country and were then residing there. 

The alleged certificate, dated June 24, 1838, says: 
11 Since we removed west of the Mississippi we have 
found a number of our people," and so on. 

The alleged certificate dated May 8, 1838, contains 
the following: "We, the chiefs and commissioners of 
the Chickasaw tribe of Indians * * * have 
come to the firm conclusion that there are many of 
our people that have removed west of the Mississippi 
River without having had the benefit of the treaty," 
and so on and so on. 

The certificate of the Choctaw chiefs relied upon 
to help out the incomplete Chickasaw certificates 
contains the following: "We, the undersigned chiefs 
and captains of the Choctaw Nation residing west of 
the Mississippi, do hereby certify that the following-
named persons claiming reservations under the arti-
cles of the treaty made and concluded at Washington 
on the 24th day of May, 1834, between the United 
States and the Chickasaw tribe of Indians, are Chick-
asaws and that they emigrated and have resided with 
us for a number of years." 

The report of Indian Agent Upshaw contains the 
following: " I have the honor to transmit to you for 
your examination and for the examination of the 
President of the United States an original roll of the 
Chickasaw Indians who emigrated west some time since. 

So it would seem to be clearly established that 
these transactions all occurred west of the Mississippi 
River and in the present Indian Territory. The 



alleged purchases by Ayres occurred in the months 
of May and June, 1839, or a year after the transac-
tions above referred to relative to the attempted 
enrollment of these people. 

It conclusively appears that they were all in the 
western country at the time of their attempted 
enrollment in 1838. There is nothing in the record 
to show that they returned to the State of Missis-
sippi. It would not be fair or reasonable to presume 
that they returned there, because there was nothing 
to which they might return. The Choctaw Nation 
had been broken up and transferred to the West under 
the treaty of 1830, and the Chickasaw Nation had 
been broken up and transferred to the western country 
under the treaty of 1837. It is certainly fair to infer 
(and the inference would seem to be conclusive, in 
the absence of positive evidence to the contrary) 
that the alleged purchases of Ayres occurred in the 
western country, as did all of the acts relative to the 
attempted enrollment of his alleged grantors. 

In this connection we wish to make a further 
reference to the alleged attempted enrollment of 
these persons, and in doing so we have adopted as a 
basis for the conclusions reached the certificates of 
the Indian officials and the action of Agent Upshaw 
thereon, set out on pages 7, 8, 9, and 10 of "Claim-
ant's statement and abstract of evidence" and fol-
lowing this paragraph: 

The following copies of the official commu-
nications touching the discovery of these 

Indians, and the proof of their identity as 
Chickasaws, afford a clear understanding of 
the steps taken to have them enrolled and 
so recognized: 

It will be remembered that the list of reservees 
under the fifth article of the treaty of 1834 was to be 
made up by the chiefs under article 14 of the treaty 
of 1832 "with the advice and assistance of the 
agent," and that the lists of reservees under the 
sixth article of the treaty of 1834 were to be made 
up by the seven persons mentioned in article 4 of 
that treaty "and filed with the agent, upon whose 
certificate of its believed accuracy, etc.," the reg-
ister and receiver shall act. 

It will be noted that in both instances the Chick-
asaw officials were to act with the agent, and the 
agent with them, each cooperating with the other, in 
the preparation of the lists, and joint action being 
necessary to give them validity. It has heretofore 
been pointed out on pages 24, 25, 26, 27, 28, and 29 
of the "Brief in behalf of the Chickasaw Nation" 
that the requirements of the treaties were not com-
plied with in so far as the Indian officials were con-
cerned, because of the fact, appearing in the record, 
that they were not certified to by all of the required 
persons. It now appears from a further examina-
tion of the communication of Indian Agent Up-
shaw that such certificates, with the lists attached, 
never received the action made necessary by the 
treaty to give them validity. 

All he did is contained in the following communi-



cation, heretofore specifically referred to in the evi-
dence in connection with our answer to paragraph 6: 

M E M P H I S , T E N N . , May 4, 1839. 

SIR: I have the honor to transmit to you 
for your examination and for the examination 
of the President of the United States an original 
roll of the Chickasaw Indians who emigrated 
west some time since, who are entitled to land 
under the treaty. The roll, you will discover, 

/ is signed by all the commissioners who are 
west. I presume they have examined the 
claims strictly and are perfectly satisfied with 

I the justness of their claims. I send also 
/ proofs from the Choctaw chiefs, captains, and 

judges that these claimants are Chickasaws. 
All of these papers I received this day and 
hasten to lay them before you for prompt 

i action, as I know it is very important for the 
business to be closed as soon as possible on 
this side of the river that I may be able to go 
west. I have kept copies of the petition and 
roll, etc. 

A . M . M . XJPSHAWT, 
i Chickasaw Agent. 
\ H o n . T . H . C R A W F O R D , 

Commissioner of Indian Affairs, 
Washington, D. C. 

It can not be said that this is an approval by the 
agent of the acts of the Indian officials. It can not 
be said that it is such a cooperative act by him as 
the treaties required to give validity to the acts of 
the Indian officials. He merely transmitted what 
they had attempted to do for the examination of the 
Commissioner of Indian Affairs and the President of 

the United States. He says he presumes they (the 
Indian officials) have examined the claims and are 
satisfied with their justness. He states further that 
he knows the business to be important and hastens 
to lay the papers before his superior officers. He 
very properly postponed the exercise of the powers 
conferred upon him by the treaties until instructed 
by his superior officer. The preliminary acts of the 
Indian officials had no validity and could have no 
validity until he officially cooperated with those 
acts, and this he never did. He transmitted the 
lists to his superior officer for his examination, and for 
the examination of the President of the United States. 
Then it was that rumors began to float to Washing-
ton that land speculators were behind the entire 
enterprise and that fraud and wrongdoing had been 
perpetrated, and as a result of this the whole matter 
was referred to Major Armstrong, who made an inves-
tigation, assisted by the Boggy Depot Council, and as 
a result of that investigation it was found to be true 
that land speculators were behind the whole enter-
prise; that the alleged reservees were not Chick-
asaw Indians and not entitled to reservations; that 
their attempted enrollment was illegal and unwar-
ranted and permeated with fraud and imposition. 
The facts which were thus developed caused the 
representatives of the Government of the United 
States (the Indian agent and the President) to very 
properly withhold their approval, and that approval 
was withheld and has forever since been withheld. 
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Attorney for claimant has much to say about- the 
President of the United States withholding his ap-
proval from the consummation of these transac-
tions. He urges that the President's power ex-
tended only to the approval to the deeds, after 
sales by the Indians, and that it did not extend, and 
could not extend, to matters of their enrollment. 

When the powers and obligations of the Govern-
ment of the United States and its officers to its help-
less Indian wards are considered, it will be found that 
this contention can not be maintained. It is neces-
sary for two things to appear before the rights of 
Ayres can be fixed: First, that the alleged reservees 
were legally enrolled; and, secondly, that he pur-
chased from them according to the requirements of 
the treaties. 

Over both of these transactions the Government of 
the United States, through its officers, had, and prop-
erly had, supervisory control; and in connection 
with both of these transactions it was found that the 
law had not been complied with and that fraud had 
been practiced. 

The attempted enrollment of these alleged res-
ervees failed because the certificates were not exe-
cuted by the proper officials of the Chickasaw Nation, 
they were not approved by the cooperative act of the' 
Indian agent who, before acting, asked instructions 
of his superior officers; and thereafter, upon an 
investigation had under the direction of Major Arm-
strong and the "Boggy Depot Council," it was found 
that these alleged reservees were not Chickasaw 

Indians and not entitled to reservation. The pre-
liminary and imperfect acts of the Chickasaw officials 
were therefore never perfected because it was found 
that they were not worthy of approval. The at-
tempted purchases by Ayres were never made effect-
ive for practically the same reasons. The persons 
from whom he attempted to purchase were found to 
have nothing to sell, that none of the requirements of 
the treaty had been complied with, that fraud ran 
through the transactions, and the approval of the 
Government's officers has ever since been withheld. 

Much has been said by attorney for claimant in his 
condemnation of the proceedings of the "Boggy 
Depot Council." Let us see if this condemnation is 
just or reasonable. We have heretofore contended 
that the proceedings of the " Boggy Depot Council," in 
assisting the representatives of the Government in 
preventing a confirmation of the attempted enroll-
ment of these alleged reservees, was as regular and 
formal as the original acts of the tribal officials. 
But be that as it may, the "Boggy Depot Council" 
certainly rendered valuable service in furnishing 
valuable information regarding the facts of these 
various transactions to the representatives of the 
United States Government. The Government's offi-
cers, acting through the Indian agent, had, under the 
treaties, the power to give validity to the enrollment of 
these alleged reservees or to withhold it. The Indian 
agent withheld this necessary act, and asked instruc-
tions. An investigation resulted and in connection 
with that investigation the "Boggy Depot Council" 



furnished the Washington authorities valuable in-
formation. Upon the information secured by Major 
Armstrong through the "Boggy Depot Council" and 
from other sources the Government felt that its 
Indian Agent should withhold his official approval 
of the lists, and it was accordingly withheld; and 
for that reason they never became valid and the 
alleged reservees were never legally enrolled. It is 
not necessary for us to insist that the "Boggy Depot 
Council" was a tribunal created by the treaties and 
having power to give to or withdraw from the enroll-
ment lists validity or invalidity. It is sufficient to 
say that it was a vehicle, and a very effective vehicle, 
employed by the Government of the United States 
to convey to it information upon which it could 
fairly and justly act; and there has never been put 
into the record, from the date of the "Boggy Depot 
Council" to the present time, a word or a syllable 
which contradicts its findings of fact, approved by 
Major Armstrong, that these persons were not 
Chickasaw Indians and not entitled to reservations. 

The correctness of these findings and the justness 
of the Government's action in withholding its ap-
proval of these attempted enrollments is reflected in 
the treaty of 1852. It appeared that the Government 
and the Indians entertained the fear that other efforts 
might be made by unauthorized Indian officials to 
give validity to the attempted enrollment of these 
alleged reservees, and in order that the rights of the 
Chickasaws might be safeguarded, article 6 was in-
serted, as follows: 

The powers and duties conferred on certain 
persons particularly mentioned in the fourth 
article of the treaty of 1834, and their suc-
cessors in office, shall hereafter be vested in 
and performed by the general council of the 
Chickasaws, or such officers as may be by said 
council appointed for that purpose; and no 
certificate or deed given or executed by the 
persons aforesaid, from which the approval of 
the President of the United States has once 
been withheld, shall be hereafter approved 
unless the same shall first receive the sanction 
of the Chickasaw council, or the officers ap-
pointed as aforesaid, and of the agent of the 
United States for said Chickasaw Indians. 

7. If it shall appear that the alleged Indian reservees 
were Chickasaws in the general communal occupation 
of the lands with other members of the Chickasaiv 
Nation of Indians before the removal of the alleged 
reservees, or any of them, to points west of the Mississipi 
River; and if it shall appear that the said alleged reser-
vees had removed before the making of the treaties of 
1832 and 1834, then the court desires to be informed 
whether those Indians who had removed west of the 
Mississippi River before the making of the treaties 
aforesaid can be considered parties to said treaty agree-
ments. If not parties to those instruments, shall 
Chickasaws who had secured reservations and who sub-
sequently conveyed to Ayres and others be entitled to 
assert any right by virtue of their location as Chickasaw 
reservees even if the locations were secured under the 
forms of the treatiesf 



It is our contention, as will appear from our an-
swers to paragraphs 1 and 2 of the court's "Memo-
randum," that these persons, the alleged reservees 
and the alleged grantors of Ayres, removed to the 
Choctaw Nation with the Choctaws under the treaty 
of 1830, and that they so removed as Choctaws, and 
that they were Choctaws. If this has been estab-
lished they were, therefore, not in the general com-
munal occupation of the lands with the other mem-
bers of the Chickasaw Nation of the Indians in Missis-
sippi, and that they were not parties to the Chickasaw 
treaties of 1832 and 1834 in any sense. They would, 
therefore, we submit, not be entitled to assert any 
right by virtue of their location as Chickasaw reser-
vees, even if the locations were secured under the 
forms of treaties. 

In order that the court may have the full benefit of 
our views, however, upon every question raised by 
the "Memorandum," we say that even if these persons 
were Chickasaw Indians by blood and not Choctaws, 
if they removed with the Choctaws prior to the mak-
ing of the treaties of 1832 and 1834, they were not 
parties thereto, and would still not be entitled to 
assert any right by virtue of their location as Chicka-
saw reservees, even if such locations were secured 
under the forms of the treaties; and in this connec-
tion we again refer to our presentation of the questions 
affecting Choctaw and Chickasaw citizenship, con-
tained in paragraph 3 of the "Memorandum." 

8. Give the actual date of the land sales held under 
the auspices of the United States of these lands and the 

time of the conversion of the proceeds of these sales into 
the Treasury of the United States for the benefit of the 
Chickasaw Nation. In this connection state from the 
record by reference to each date the time of the actual 
purchase by Ayres and others. 

We can make no answer to this paragraph of the 
court's "Memorandum" except to say that it is con-
tended by the claimant that the alleged purchasers 
of his decedent occurred in the months of May and 
June, 1839; and in our answers to the court's "Mem-
orandum" and in our arguments based thereon we 
have assumed that these facts have been established. 

9. The claimants will indicate by written or printed 
references to the record the proof relied upon to show the 
amount of actual payments to the alleged Chickasaw 
reservees, and in what form these payments were made, 
and where they were made. 

To be answered by claimant. 
10. The defendants will indicate by written or printed 

references to the record the proof relied upon by them to 
disprove the allegations of the claimants with respect 
to these payments. 

It is contended by the claimant that certain sums 
of money were paid to these alleged reservees and that 
such sums are set forth in the alleged conveyances 
which have been filed. The difficulty of procuring 
evidence to directly contradict these allegations will 
readily appear to the court, and we can only suggest 
that all the circumstances and conditions surrounding 
these alleged transactions be scrutinized with a view 
of determining whether or not the alleged acts of 



Ayres, in making these payments, were reasonable 
and natural, under these circumstances and condi-
tions. The fact that these payments were made is 
questioned by the highest official representative of the 
Government of the United States on the ground at 
the time, Major Armstrong. When the Indian agent 
transmitted the lists made up by the Chickasaw 
officials to Washington for the information of the Com-
missioner of Indian Affairs and the President of the 
United States the rumors of fraud and irregularity 
had reached there; and the whole matter was placed 
in Major Armstrong's hands for investigation and 
further report. He made this investigation through 
the "Boggy Depot Council" and otherwise, and one of 
the conclusions of fact which he reached was that the 
payments alleged by Ayres to have been made were 
not made. His report has heretofore been specific-
ally referred to in the record in connection with our 
answer to paragraph 7, and contains the following: 

It will be observed that none of the appli-
cants were ever before me. I was in the na-
tion as agent all the time, and if the claimants 
and those who purchased these lands were 
satisfied of the justice of the claims it might 
fairly be presumed that they would have 
proved up before me. It is said that deeds 
have been obtained and registered in the 
county in which the land lies in Mississippi. 
Nothing has ever been paid, so far as I have ever 
heard or believe, for these lands. 

It must be constantly borne in mind why Major 
Armstrong was making this investigation. The 

treaties required, in order that the original enrollment 
of reservees should be legal, that the Indian agent 
should act jointly with the tribal officials. This he 
had not yet done as to these persons. This he was 
not willing to do until instructed by his superiors at 
Washington. This instruction his superiors at Wash-
ington did not feel justified in giving him until they 
had made an investigation in order to determine 
whether or not his official act, made necessary 
by the treaty, should be given or withheld. Major 
Armstrong made this investigation for that particular 
purpose. He was in the Choctaw Nation more than 
eighteen months, going here and there. Ayres and 
every other land speculator and every alleged Chick-
asaw reservee had notice that questions had arisen 
regarding the good faith of these transactions and 
regarding the validity or invalidity of the enrollment 
of the alleged reservees. Having this notice, and 
knowing that Major Armstrong was in the country 
for the purpose of investigating these particular 
things, no applications were made and no evidence 
was offered by Ayres or anyone else showing or 
tending to show that the money alleged by him 
to have been paid was actually paid. Evidence 
on other essentials was offered, as shown by the 
report of the "Boggy Depot Council" and by the 
report of Major Armstrong thereon. Ish-to-ho-to-pa, 
the king of the Chickasaws, who seemed to have been 
imposed upon in making up the original certificates 
of enrollment, was there, and there were also many 
other leading Chickasaw Indians. He gave evidence 



that the persons originally certified as being Chick-
asaw Indians and entitled to reservations were not 
Chickasaw Indians and not entitled to reservations, 
and these facts were also found by all the other 
leading Chickasaw Indians who were at Boggy Depot. 
It thus appeared that the Chickasaw king and the 
other leading Chickasaw Indians who had been in-
duced to sign the original certificates had either been 
imposed upon or corrupted, in the first instance, and 
that they were anxious that the original preliminary 
acts be not approved by the approving power and be 
not given any validity. 

It is unnecessary and unprofitable for us to specu-
late as to the moral conduct of these Indian officials. 
If they were imposed upon by designing land specu-
lators to improperly sign their names to certificates 
and to certify to facts which had no existence, their 
conduct at the Boggy Depot was evidence of the 
highest moral courage. If they were corruptly in-
duced to act at the behest of land speculators, in the 
first instance, their conduct in doing all in their 
power to avoid the consequences of those acts is still 
worthy of commendation. Be that as it may, the 
council at Boggy Depot, acting in conjunction with 
Major Armstrong, did establish certain facts, to wit, 
that the whole series of transactions, from beginning 
to end, looking to the enrollment of these alleged 
reservees, was permeated with wrong and fraud, and 
that the acts of the tribal officials were unworthy of 
the approval of the Government's officers, which 
approval was made necessary by the treaties. 

Furthermore, Ayres and those operating with him 
were business men who had achieved some degree of 
success in the business world. It must be presumed 
that they acted, under these conditions and circum-
stances, as prudent business men would act under 
like circumstances. We do not believe that these 
payments were made, and we believe the inference 
to be reasonable and natural, after considering all 
the conditions and circumstances disclosed by the 
record, that they were not so made. 

11. The claimants will explain in writing why it is 
that numerous conveyances upon which the legal repre-
sentatives of Ayres assert an equitable title shown to 
have been conveyed to Ayres and one Niles are IN 
TRUST; and if these conveyances were made in trust, 
who were the beneficiaries of those conveyances? The 
defendants are requested to submit their views in writing 
with respect to this phase of the matter, which does not 
appear to have been mentioned at the first hearing and 
which the court has discovered by an inspection and a 
personal examination of each one of the alleged con-
veyances upon which the legal representatives of Ayres 
rely. 

In our former presentation of the case we have 
stood upon the two propositions submitted: First, 
that the alleged reservees and the alleged grantors 
of Ayres were not Chickasaw Indians and not entitled 
to reservations; and, second, that without reference 
to the first proposition Ayres, in his attempted pur-
chases from them, failed to comply with the require-
ments of article 4 of the treaty of 1834. 



We did not, therefore, discuss the question now 
raised by the court in paragraph 11 of the "Memo-
randum" relative to the fact, as shown by many of 
the alleged conveyances by Ayres, that they were 
taken to Ayres and Niles in trust. Since that ques-
tion is raised we shall give the court the benefit of our 
views, as requested. 

We think the development of this condition and 
the inability of the claimant to give the court, by 
means of evidence, such definite information as it 
would be reasonable to require, before entering a 
decree that might result in the appropriation of a 
large sum of money, parallels many and practically 
all of the other features of the case. No essential 
fact may be said to be established by competent evi-
dence. It only appears to be loosely urged that, in 
some way, the father of this claimant and several 
other land speculators, whose names and interests 
the record fails to show, became involved in an 
effort to speculate in the lands of the Chickasaws, 
and that effort failed on account of the vigilance and 
industry of the officers of the Government of the 
United States; and because of this failure this court 
is asked to enter a decree upon which the claimant 
may come into a vast sum of money. 

It appears that there were some 149 deeds alto-
gether, and that 41 were made to Ayres and Niles in 
trust and 48 to Niles and Ayres. Attorney for claim-
ant offers an affidavit of the original claimant, Eli 
Ayres, in which he says that he and Niles were in the 
business together, and that, notwithstanding the fact 

that many of the deeds were taken to Niles and 
Ayres, upon a final settlement the deeds were divided 
up, Niles taking some and Ayres taking some, and in 
that way these 149 deeds became the property of 
Ayres. 

The laws of real property were about as well defined 
in 1839 and 1840 as they are at the present time. The 
forms for the conveyance of real estate from one per-
son to another were as well understood and as care-
fully observed, and the law required them to be as 
carefully observed at that time as now. It occurs to 
us that there is a good deal of humor in the proposition 
of the claimant, that he should have fixed in him not 
only the rights claimed by himself, but the possible 
rights of others who are nameless and unknown, and 
given many scores of thousands of dollars of moneys 
of the United States and the Chickasaws out of the 
Treasury of the United States, when the best showing 
he can make in support of his right and title is that 
his father and another man, who was his partner 
(and who, in 1888, Ayres is informed and believes to 
be dead), shuffled up their partnership deeds to real 
estate and divided them up as children would divide 
up a package of cards. 

As to the deeds taken to Niles and Ayres in trust, 
no explanation is vouchsafed by the claimant except 
that "there is such a thing, however, as beneficiaries 
sleeping upon their rights and becoming guilty of 
laches." It is true that the beneficiaries of this trust 
may have forfeited their rights, and perhaps have, 
but how does this benefit Ayres? The deeds show, 



if they show anything, that they were executed to 
Niles and Ayres in trust. The beneficial interest 
belonged elsewhere, and not in them. The forfeiture 
by the beneficiary of his rights certainly did not 
operate to the benefit of Niles and Ayres. 

The record throws other doubts upon the good 
faith of this claim, and upon the suggestion that 
Ayres is perhaps not the only party in interest. We 
quote from the report of the Acting Commissioner of 
Indian Affairs, Larabee, dated July 27, 1905. It 
appears in the record inclosed in a manilla envelope 
marked "Package 15," and in it is the following: 

That Ayres was not known here as the 
claimant to the land specified in his petition 
until 1876; that when the locations were sus-
pended in 1839 and finally rejected in 1842 
Joseph Bryan, as attorney for the Indian 
claimants, made a strong effort to establish 
the rights of the several Indians, and his orig-
inal briefs are inclosed; that during the period 
Bryan was representing the claims of the In-
dians to this office, Benjamin Clements, of 
Fayetteville, Tenn., urged the approval of the 
selections because he was interested as a pur-
chaser of these lands from the Indians whose 
claims were rejected; the particular tracts he 
claimed are not disclosed, but the Indians and 

L the lands he referred to, as well as those repre-
\ sented by Mr. Bryan, include most of the parties 

and lands included in the Ayres claim * * *. 
So it would seem to be entirely reasonable for the 

Government of the United States and the Chickasaws 
to insist that before Ayres can ask, at the hands of 

this court, a finding of fact that will be of advantage ( 
to him, he must furnish conclusive evidence upon all 
the essential issues arising in the case, and showing, 
first that there are rights and equities which should be : 

enforced, and, second, that those rights and equities 
should be enforced for his benefit. So long as it 
appears that the only evidence of title Ayres can show, j 
as to a large portion of the property, is found in cer-
tain deeds made to others which he acquired by 
"shuffling;" and so long as Niles, his partner in many i 
of the transactions, is only thought to be dead, and so 
long as Clements, shown by the Indian Office to have J 
asserted an interest, is not disposed of, and so long as J 
the mysterious person or persons for whom Niles and 
Ayres took many of the deeds in trust, are not accounted j 
for, it would seem to be of little consequence to claim- I 
ant whether rights and equities, worthy of enforce- \ 
ment, exist or not. 

12. The claimants are requested to state in writing 
what particular evidence sworn to is relied upon to show 
that the legal representatives of Ayres are the only persons 
entitled to prefer this claim. And in this connection the 
defendants are requested to submit their statements in 
writing with respect to the proof which shall establish 
that one Niles has an interest and one Clements has an 
interest in this controversy. 

We refer to our answers to paragraph 11 of the 
court's '' Memorandum.'' 

13. As the matter was presented to the court there 
was no contention that under the decisions of the 
supreme court of Mississippi in the case of Wray v. Doe 



(10 Smed. & Mar., 461) and the case of Hardin v. 
Ho-yo-do-nubby's lessee (27 Miss. R., 582) and of the 
Supreme Court of the United States in Best v. Polk (18 
Wall., 115) that Eli Ayres ever held a legal title to the 
lands because, as explained by the respective counsel to a 
member of the court since the presentation of the matter 
(but not explained at the argument in response to repeated 
inquiries from the bench), the said Ayres did not, accord-
ing to the law, have conveyances to the lands from the 
alleged Chickasaw Indian reservees. The parties are 
requested to give the court the benefit of their views as to 
what bearing those decisions have upon the contention 
that Ayres, the grantee, acquired an equitable title to the 
lands after the issuance of the patents from the United 
States to other persons who went into the possession 
thereof if he did not acquire the legal title as against 
those persons, and why suits were never instituted at 
law or in equity by virtue of conveyances from the 
alleged reservees after the conveyances were obtained. 

In this connection the parties are requested to state, as 
near as may be, the periods of the alleged payments to 
the said alleged Chickasaw Indians reservees; and when 
and where the negotiations for the transfer of said In-
dians' interest began; and when said purchases, if there 
were purchases, were completed between the said Chicka-
saw Indian reservees and Eli Ayres, the alleged grantee; 
and to submit their views as to what equities arose to the 
funds derived from the sale of the lands after the proceeds 
of said sales had been converted into the Treasury of the 
United States for the benefit of the Chickasaw Nation of 
Indians under the contention of that tribe and the United 

States that the locations to the grantors of Ayres were 
illegal; and whether any equities arose in favor of the 
grantee Ayres in making said payments after the action 
of the Chickasaw Tribe in occupancy of the lands in the 
State of Mississippi at the Chickasaw council of Boggy 
Depot independent of the claim of the alleged Chickasaw 
Indian reservees and grantors that they acquired a place 
upon the rolls as locators on said lands under the treaty 

of 1834-
It is our view that the case of Wray v. Doe (10 

Smed. & Mar., 461), Harden v. Ho-yo-po-nubby, lessee 
(27 Miss. R., 582), and Best v. Polk (18 Wall., 115), 
have no bearing upon the contention that the claim-
ant, Ayres, acquired the equitable title to the lands 
alleged to have been purchased by him. These deci-
sions are not in point and have no bearing here because 
they are based upon facts differing entirely from the 
facts in this case. The three cases referred to are 
similar in all respects. We, therefore, deem it only 
necessary to consider the case of Wray v. Doe, as the 
decisions in the other cases are based entirely upon 
the decision in this case. 

In all of the cases the facts were as follows: Suit 
in ejectment was instituted against a patentee of the 
Government, who had purchased at the public land 
sales, on behalf of a person claiming to be a Chickasaw 
Indian and for whom the land in controversy was 
located and set aside under the sixth article of the 
treaty of 1834. As showing title of the alleged 
Indian, the certificate of the register of the land office 
showing that the lands in controversy were reserved 
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and set apart for him, under the treaty referred to, 
was offered in evidence. The defendants objected 
and the objection was overruled, the court holding 
such certificate to be competent evidence. The de-
fendants then sought to have the court require the 
Indian reservee to show that all of the preliminary 
steps leading up to the location and setting aside of 
the lands, required by the treaties of 1832 and 1834, 
had been regularly taken. Upon this proposition the 
court held that the filing of the certificate of the 
register of the land office showing the setting aside 
and location of the lands raised a presumption that 
the preliminary steps required by the treaty had been 
taken. 

No further evidence was offered, and upon these 
facts all the cases were decided. 

The decisions of the courts in these cases, upon the 
facts presented, were correct, The filing of the docu-
mentary evidence of the title of the alleged Indian 
reservee certainly raised a presumption in his favor 
that all things required by the treaty had been done. 
This presumption could have been overcome, however, 
if the defendant had offered in evidence the facts 
which are now before this court, None of the facts 
which the record in this case shows relative to the 
illegal and unauthorized attempt to enroll, in the first 
instance, the alleged grantors of Ayres as fifth and 
sixth article reservees, and none of the facts relative 
to the action of the "Boggy Depot Council" and of 
the representatives of the Government thereon, were 

made known to the court in evidence. It is not for 
us to speculate as to why this was not done. The 
fact remains that it was not done, and the courts in 
the cases referred to had before them only the formal 
certificate of the register of the Land Office, showing 
the location of the land in controversy for the plain-
tiff, as a Chickasaw Indian reservee, under the sixth 
article of the treaty of 1834. The facts which are 
now presented to this court if they had been pre-
s e n t e d to the other courts would undoubtedly have 
overturned the presumption of legality and regularity 
in favor of the alleged reservee, raised by the filing 
of the certificate of the register. 

Nowhere in any of these decisions does the court 
say or intimate that the preliminary steps, as to the 
listing and enrollment of reservees, required by the 
treaty, had been taken. The decisions are based 
upon the presumption raised by the filing of the reg-
ister's certificate, and the defendants in these cases 
did not see fit, or were unable at the time, to overcome 
and rebut the presumption thus raised. 

In the case of Wray v. Doe the court says: 
The whole question is whether the Indian 

reservee has precedence over the subsequent 
patentee. 

In other words, since the defendant did not see fit 
to overcome the presumption of regular enrollment 
raised by the filing of the certificate of location of 
the register of the Land Office, no question was before 
the court as to the regular enrollment of the reservee, 
and "the whole question," says the court, is "whether 



the Indian reservee has precedence over the subse-
quent patentee." 

And also saĵ s the court: 
The reservation was secured before the date 

of the patent (of the subsequent purchaser of 
the Government) and has the preference over 
it, if the location was properly made. On this 
point the only evidence is the certificate of the 
register of the land office at Pontotoc, showing 
that this Indian was located upon the lands in 
dispute in June, 1838. 

In the case of Best v. Polk the court says: 
If, therefore, the location of the land in con-

troversy was properly made, the legal title to it 
was consummated and the subsequent patent 
was unauthorized. 

And also: 
We conclude, therefore, that the certificate 

of the register was competent evidence, and if 
the location were not as there stated it was 
easy for the plaintiff below to show. that fact. 

Here and in this case it can not be said that the 
United States and the Chickasaw Indians are situated 
as was "the plaintiff below" referred to by the court. 
While it may have been easy for him to have shown 
the facts relative to the illegal and unauthorized 
attempt to enroll these alleged reservees, he failed, 
either through disinclination or disability, and chose 
to accept the presumption raised by the register's 
certificate. Upon this point we have permitted no 
presumption of legality and regularity to stand unre-
butted, but have laid before the court all the facts 

gathered by the Government at the time,through Major 
Armstrong, the "Boggy Depot Council," and from 
other sources; and we feel that it has thus been shown 
that not only did the Government's officers act in 
accordance with the powers and authority conferred 
bv the treaties in withholding their approval from 
these transactions, but that their acts in so doing 
reflected the highest measure of credit upon the Gov-
ernment which they represented. 

These quotations are taken from the decisions re-
ferred to and here set forth for the purpose of showing 
that they are based wholly upon the presumption of 
the legality and regularity of the status of the alleged 
Indian reservee, and that no facts were presented 
such as are here presented to rebut that presumption. 

Attorney for claimant now, for the first time, and 
at length, refers to the case of Niles et at. v. Anderson 
et al. (5 How. Miss., 365), and urges that this is a 
declaration by the high court of errors and appeals 
of the State oi Mississippi that the grantee of an In-
dian, situated as he was situated, acquired an equita-
ble title to the lands of an Indian reservee, notwith-
standing the fact that his conveyance had not been 
approved by the President of the United States. 
This the court decided in that case, and nothing more: 
" The grantee of an Indian reservee has such a right as 
will warrant the removal, by a chancery court, of a bar-
rier to the sub?nission of his deed for the approval of the 
proper officials under the treaty, which has been inter-
posed by the fraudulent act of his adversary." 



The facts in this case are shown to be as follows: 
On June 1, 1838, Anderson and Orme purchased a 
section of land from Taunacha, a Chickasaw reservee. 
This deed had attached to it a certificate of two 
Chickasaw chiefs as to the competency of the grantor, 
but no certificate of the Indian agent or the Presi-
dent's agent. Under this deed they went into pos-
session. 

Niles and Lewis, claiming under another deed from 
the same party, dated March 31, 1836, commenced 
action against Anderson and Orme in forcible entry 
and detainer, for possession. 

Anderson and Orme then filed in the chancery 
court a proceeding to enjoin the possessory action of 
Niles and Lewis, and alleged, first, that the deed of 
Niles and Lewis was executed before the location 
of the reservation; second, that it has appended to 
it no certificate of the Indian agent as to the pay-
ment of the consideration; third, that the deed was 
taken in blank and afterwards filled up with full 
knowledge upon the part of Niles and Lewis of the 
claim of Anderson and Orme. It was admitted by 
Anderson and Orme that the deed of Niles and 
Lewis had appended to it the certificate of the In-
dian agent, dated February 10, 1838, and approved 
February 13 by the examining agent, but it was 
alleged that this certificate was procured by fraud 
and misrepresentation; that one Indian had been 
substituted for another, and that their (Anderson 
and Orme) deed had been presented to the agent 

and had not been approved because he had pre-
viously approved the deed of Niles and Lewis. It 
was prayed that Niles and Lewis be held to have 
procured the certificate to which they (Anderson 
and Orme) were entitled and that they (Niles and 
Lewis) should be regarded as the trustees for Ander-
son and Orme. 

Niles and Lewis filed a demurrer, and upon this 
presentation of the case the opinion of the court was 
rendered. 

We quote so much of the opinion as is necessary to 
a correct understanding of the issues presented and 
the conclusions which the court reached thereon. 

It is admitted in the bill that the respond-
ents (Niles and Lewis) have a title, but it is 
insisted that it was procured by fraud, and is 
therefore void. 

The bill says that a certain Indian woman 
was duly enrolled according to the provisions 
of the treaty as being entitled to one section 
of land. * * * 

It thus appears, as a first proposition, that in this 
case there is no question about the enrollment of the 
Indian reservee, so it appears at the outset that 
this case differs in that very essential particular 
from the case of the alleged reservees and the alleged 
grantors of Ayres. As to them, one of the two 
things which is contended by the United States and 
the Chickasaw Nation—that they were not legally 
enrolled—but that all efforts in that direction were 
fraudulent and unwarranted, and that such has been 



so held by the Government's officers, in the exercise 
of their powers and duties, under the treaties. 

Continuing, the court says: 
* * * her conveyance would have been 

perfect with the proper certificate, which the 
parties were prevented from procuring by the 
fraudulent acts of the respondents. The first 
step toward a perfect conveyance was per-
formed. The subsequent steps were prevented 
by the respondents to the prejudice of the com-
plainants. 

The title is not a complete legal title, but it 
can be perfected by a court of chancery, at 
least so far as to remove the impediments im-
properly imposed. 

It thus appears to the court in this case that the 
impediments to the completion of the complainants' 
deed were interposed by the fraudulent acts of the 
respondents. But for their imposition upon the 
Indian agent the complainants could have presented 
their deed to the Indian agent and the President for 
their approval. The complainants were prevented 
from having the proper officials of the Government 
pass upon their deed by reason of the fraudulent acts 
of the respondents in previously procuring the ap-
proval of their deed. Ayres contends that the ap-
proval of his deeds was "prevented." That is true. 
But it must be remembered that such was "pre-
vented" not by the fraudulent act of an adversary 
contending for the title to the same land, but by the 
solemn acts of the officers of the Government of the 

United States in the exercise of powers and duties 
specifically conferred and imposed by the treaties. 

Continuing, the court says: 
But it is further insisted that the respective 

rights of the parties have undergone a proper 
investigation by the agents appointed for that 
purpose, who determined the matters before 
them as judicial officers, and that their decision 
in favor of the respondents is final and con-
clusive and can not be reviewed collaterally 
by any other tribunal. These agents were not 
judicial officers; they were not empowered to 
settle and determine rights of the parties or 
any right whatever. The seven persons men-
tioned in the fourth article were confined in 
their duty to certifying to a single question of 
fact, to wit, that the Indian who was about to 
sell his reserve was capable of taking care of his 
own affairs, and the Indian agent had only to 
certify to the additional fact that a fair price 
had been paid. These certificates were mere 
preliminaries to a sale, and not even obligatory 
on anyone, as the President still had power to 
approve or disapprove the sale. The agents 
were ministerial officers, but if their powers 
were judicial it would not alter the case. Any 
act, however solemn, even though it be a judg-
ment of a court of competent jurisdiction, may 
be set aside if procured by fraud. Fraud 
vitiates everything into which it enters, but it 
is insisted that this question of fraud must 
have been investigated and decided by the 
agents. The history of the case leads to no 
such conclusion, nor do the certificates justify 



such inference. Fraud in the procurement of 
these certificates is charged directly and cir-
cumstantially. It was fraudulent to procure 
the agents' certificates under a representation 
that there was no conflicting claimant, knowing 
that the complainants had purchased in good 
faith. It was fraudulent to procure a certifi-
cate by substituting one Indian for another. 
If the bill is true, these are questions which 
could not have been decided by the proper 
agent. The very ground of the charge is that 
the agent himself was imposed upon and 
deceived. * * * The demurrer admits that 
the deed was filled up long after it was exe-
cuted, and that the certificates were procured 
by fraud and misrepresentation; that one 
Indian was substituted for another; and cer-
tainly, with such facts admitted, a court of 
chancery could not hesitate to entertain juris-
diction and give relief. 

We believe we have sufficiently shown that the 
four cases cited by claimant are of no benefit and 
afford no comfort to him. The first three are based 
upon presumption that the reservees were regularly 
enrolled. If the facts relative to the circumstances 
of their attempted enrollment had been presented to 
those courts as they are here presented we have no 
doubt it would have been held that the alleged reser-
vees were not Indians and not entitled to enrollment. 
The decision of the court in the case of Niles v. Ander-
son last referred to is of less benefit and less comfort. 
It does establish one thing, however, which is of much 
benefit and much comfort to the United States and 

the Chickasaw Nation as bearing upon the moral 
issue in the case, and that is that the man Niles, the 
respondent in that case and the partner of Ayres in 
this case, conceded by his demurrer that he had prac-
ticed a fraud, misrepresentation, and imposition on 
the Indian agent, which was charged, and it was upon 
that concession of fraud, misrepresentation, and 
imposition that the court decided the case and held 
that the complainants had such an equitable interest 
in the lands in controvesry as would permit them to 
be relieved of the effects of the fraudulent acts of the 
respondents and to submit their deed to the regular 
officials of the United States for approval. 

Ayres had either an equitable title or he did not 
have. The attorney for claimant insists that he had 
such a title. If so, that title would have been en-
forced by the courts of equity having jurisdiction of 
the controversy. It is explained that such a course 
would have been expensive and resulted in a great 
many suits. That is not a sufficient explanation, and, 
we take it, it will not be deemed sufficient by the 
court. Courts of equity sit for the purpose of pro-
tecting equitable rights, and it was the duty of Mr. 
Ayres to have availed himself of the jurisdiction of 
those courts if he had such rights and equities as were 
worthy of protection. 

We shall now make answer to the second portion of 
paragraph 13 of the court's "Memorandum." 

As to the periods of the alleged payments by Ayres 
to the said alleged Chickasaw Indian reservees, we 



can make no answer further than to refer to our an-
swers to paragraph 10. 

I \ §r As to when and where the negotiations for the trans-
it fer of said interests began and when said purchases, 

if there were purchases, were completed, we refer to 
our answer to paragraph 6. 

Our view is that no equities arose on behalf of 
^ Ayres to the moneys resulting from the sale of the 

lands which he attempted to purchase, for the reason 
that his alleged grantors were not Chickasaw Indians 

J and not entitled to such lands, and for the further 
reason, aside from this contention, that his alleged 

\ purchases were not made as required by the treaties, 
\ and were therefore void. 

We think, if Ayres continued to make payment to 
/ the alleged reservees and his alleged grantors after 

questions arose as to the regularity and honesty of his 
| transactions, as was done, as stated by attorney for 
I claimant in the former argument of the case, he would 
| have still less ground to contend for reimbursement 

for money paid under those circumstances. He was 
charged with a knowledge of the powers and duties 

i imposed upon the Government's officers under the 
treaties, and if he chose to ignore that condition and 
to pay money to persons whose rights were questioned 
by the authorities, who only had the final power to 
give validity or invalidity to their claims, no rule or 

\ maxim of equity can be invoked for his benefit. 
14- The claimants are requested to more particularly 

comply with the rides of the court with respect to abstract-
ing all the testimony in the case, sworn and unsworn, to 

support the various requests for findings of fact; and 
the defendants are requested, in compliance with the 
rules of the court, to append their certificate showing 
the correctness or incorrectness of the abstract and refer-
ences to the proof upon each of the requested findings of 
the claimant. And the defendants are likewise re-
quested to support their requested findings of fact by 
reference to each and, every paper, sworn and unsworn, 
in the record. All parties to the controversy are re-
quested to separate their conclusions of law from the 
•fads requested, so that the findings may declare not the 
evidence but the ultimate facts which the evidence proves, 
or tends to prove, leaving the court the privilege imposed 
by the law to draw its own conclusions as to the equities 
of the parties. 

In compliance with that part of the above para-
graph of the court's " Memorandum " requiring us to 
append our certificate showing the correctness or 
incorrectness of the abstract and references to the 
proof, made by the claimant, we beg to say that we 
are not willing to accept the same, in so far as such 
abstracts and references bear upon our contentions. 

The references are doubtless correct and the ab-
stracts substantially so; but in nearly every instance 
such alleged abstracts contain suggestions and con-
structions, by claimant's attorney, as to what such 
evidence proves or disproves and arguments as to 
the effect thereof. We do not wish to be understood 
as saying, in this connection, that such is improper, 
but merely to set forth the reasons why we are not 



willing to accept such references and abstracts, in so 
far as they effect our view of the case. 

The papers appearing in the record, heretofore 
referred to in argument, and relied upon by the 
defendants, the United States and the Chickasaw 
Nation, to support their requested findings of fact, 
are as follows: 

Regulations of the President of the United States 
to be followed by the Government's officers in carrying 
out the Chickasaw treaties of 1832 and 1834. (Pack-
age 14.) 

Alleged certificates of Chickasaw Commissioners 
and Choctaw Chiefs, relied upon to give validity to 
the enrollment of the alleged grantors of Ayres. 
(Packages 1 and 2; also see pages 7, 8, and 9, "Claim-
ant's statement and abstract of evidence.") 

Communication of Indian Agent Upshaw, transmit-
ting lists of alleged reservees "for the examination of 
the President of the United States." (Package 4, 
subnumber 13, page 11; also page 10, "Claimant's 
statement and abstract of evidence.") 

Letter of Major Armstrong, acting superintendent, 
Western Territory, calling attention to dissatisfaction 
of Chickasaws on account of attempted fraudulent 
enrollments. (Package 7, subnumber 22, last page.) 

Instructions to Major Armstrong, directing investi-
gation. (Package 12, subnumber 30.) 

Report of proceedings of convention of Chickasaw 
Indians, at Boggy Depot, acting with Major Arm-
strong, in the investigation, and known as the "Boggy 

Depot Council." (Package 12, subnumber 27; also 
pages 7, 8, and 9, of "Brief on behalf of Chickasaw 
Nation.)" 

Report of Major Armstrong setting forth the steps 
taken by him and the conclusions reached as a result 
of such investigation. (Package 12, subnumber 
36—copy of original, subnumber 26—also pages 9,10, 
and 11, "Brief on behalf of Chickasaw Nation.") 

Decision of Secretary of War Spencer, approving 
findings of Major Armstrong. (Package 8, subnumber 
21; also pages 11, 12, and 13, of "Defendant's 
brief," filed on behalf of the United States.) 

In compliance with that portion of paragraph 14 of 
the court's "Memorandum" directing "all parties to 
the controversy * * * to separate their conclu-
sions of law from the facts requested * * *," 
we beg to say that the arrangement of the requested 
findings heretofore filed by the claimant and fol-
lowed by the defendants, seemed to us, at the time, 
to be objectionable, since they did not conform to 
the arrangement found in the face of the law itself. 
Such arrangement was, however, followed by us 
unwillingly, and only because we felt that would be 
more convenient for the court and less confusing for 
all parties to adhere to a uniform arrangement, even 
though objectionable. 

Upon a further consideration of the matter and in 
the light of the suggestion contained in said para-
graph 14, we feel that an arrangement conforming 
strictly to the law itself will be of most assistance to 



the court, and we therefore object to the claimants 
requested findings and ask that the requested findings 
on behalf of the United States and the Chickasaw 
Nation, heretofore filed, be disregarded, and in lieu 
thereof, the court find that: 

1. As to the purchase of said parcels or sec-
tions of land from said Chickasaw Indians by 
said Ayres and as to the deeds received by him 
from the said Indians, and the amounts paid 
by said Ayres to said Indians per acre for said 
parcels or sections of land, 

it appears that in the months of May and June, 1839, 
Ayres and others attempted to purchase from certain 
persons (named in claimant's requested findings), 
alleged to be Chickasaw Indian reservees, certain 
lands claimed by them under the Chickasaw treaties 
of 1832 and 1834; that purported deeds evidencing 
such transactions have been filed; that from an exam-
ination of such purported deeds (some 149 in number) 
41 were taken to Niles and Ayres, in trust, and 48 to 
Niles and Ayres; that it has not been shown by com-
petent evidence that the claimant is the beneficiary 
in these transactions; and that, while it is alleged that 
such land was paid for, at the rate of $1.25 per acre, 
it has not been shown to the satisfaction of the court 
that such sums of money, alleged to have been paid, 
wTere actually paid. 

2. As to the title of said Ayres to the same, 
the alleged reservees, the alleged grantors of Ayres, 
were found by the Government's officers in the exer-
cise of the powers and duties imposed upon them by 

the treaties, not to be Chickasaw Indians and not 
entitled to the lands claimed; that his attempted pur-
chases were not in accordance with the requirements 
of the treaty and never approved by the President of 
the United States; and that he, therefore, never ac-
quired the legal title to the lands and there is nothing 
in the record of the proceedings to show that he has 
the equitable title to the lands or equitable rights 
which are entitled to consideration or enforce-
ment; but that such proceedings do show that the 
said Ayres and others operating with him were en-
gaged in a fraudulent attempt to secure the enroll-
ment of persons, not entitled, as Chickasaw Indians, 
and to thereby secure, through them, large areas of 
lands theretofore undisposed and belonging to the 
Chickasaw tribe of Indians. 

3. As to the alleged appropriation by the 
United States Government of said parcels or 
sections of land alleged to have been so pur-
chased by said Ayres from the said Indians, 
and what disposition, if any, has been made of 
the same by the United States, whether the 
same has been disposed of by the United 
States under the public-land laws, and all the 
material facts in connection therewith, 

the defendants make no specific request, as that 
would properly come from the claimant and be based, 
if made, upon the reports of the Departments of the 
Interior and Treasury. 

4. As to the amount that should be paid to 
the legal representatives of said Eli Ayres, 
deceased, by reason of the loss occasioned to 
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him, if any, by the appropriation of the Gov-
ernment of said parcel or sections of land 
purchased from said Indians as herein claimed, 

no amount should be paid to the claimant either by 
the United States or the Chickasaw Nation; that no 
loss has been occasioned to him by the appropria-
tion of such lands by the Government; and that, if 
any loss has been occasioned to him, by reason of 
the payment by him to certain individuals upon the 
theory that they were Chickasaw Indians and enti-
tled to lands when, as a matter of fact, they were not 
Chickasaw Indians and not entitled to lands, as 
found by the duly authorized and empowered agents 
and officers of the Government of the United States, 
that is not a matter for which either the United 
States or the Chickasaw Indians should be held 
accountable, but is wholly a matter among the 
several individual persons who were parties to the 
several transactions. 

5. As to what amount of the proceeds of 
the sales of said lands, if any, is held by the 
Government in trust for the said Chickasaw 
Indians, and also whether any of the said 
parcels or sections of land are still held and 
not disposed of by the United States, 

the defendants make no specific request, as that 
would properly come from the claimant and be 
based, if made, upon the reports of the Departments 
of the Interior and Treasury. 

6. As to any other fact or facts of impor-
tance to the parties which may arise in this 
claim, 

the defendants know of no other facts which would 
bear upon their contentions, as set out in the pre-
ceding paragraphs. 

Respectfully submitted. 
JOHN Q . THOMPSON, 

Special Attorney for the United States. 
M A N S F I E L D , M C M U R R A Y & CORNISH, 

Attorneys for Chickasaw Nation. 
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