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THE CHICKASAW NATION OF INDIANS v. THE 
UNITED STATES 

Mr. Paul M. Niebell for the plaintiff. Mr. Melven Cornish 
was on the briefs. 

Mr. Wilfred Hearn, with whom was Mr. Assistant Attorney 
General Norman M. Littell for the defendant. 

This case having been heard by the Court of Claims, the 
court, upon the evidence, makes the following 

SPECIAL FINDINGS OF FACTS 

1. This suit is brought under the special jurisdictional act 
of Congress approved June 7, 1924, 43 Stat. 537, Sections 1, 
2, and 3 of which read as follows 

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress as-
sembled, That jurisdiction be, and is hereby, conferred 
upon the Court of Claims, notwithstanding the lapse 
of time or statutes of limitation, to hear, examine, and 
adjudicate and render judgment in any and all legal 
and equitable claims arising under or growing out of 
any treaty or agreement between the United States and 
the Choctaw and Chickasaw Indian Nations or Tribes, 
or either of them, or arising under or growing out of any 
Act of Congress in relation to Indian affairs which said 
Choctaw and Chickasaw Nations or Tribes may have 
against the United States, which claims have not here-
tofore been determined and adjudicated on their merits 
by the Court of Claims or the Supreme Court of the 
United States. 

SEC. 2. Any and all claims against the United States 
within the purview of this Act shall be forever barred 
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unless suit be instituted or petition filed as herein pro-
vided in the Court of Claims within five years from the 
date of approval of this Act. The claim or claims of 
each of said Indian nations shall be presented separately 
or jointly by petition in the Court of Claims, and such 
action shall make the petitioner party plaintiff or plain-
tiffs and the United States party defendant. The peti-
tion shall be verified by the attorney or attorneys em-
ployed to prosecute such claim or claims under contract 
approved by the Commissioner of Indian Affairs and the 
Secretary of the Interior, and said contract with such 
Indian tribe shall be executed in behalf of the tribe by 
the governor or principal chief thereof, or, if there be 
no governor or principal chief, by a committee chosen 
by the tribe under the direction and approval of the 
Commissioner of Indian Affairs and the Secretary of 
the Interior: Provided, however, That the attorney or 
attorneys employed as herein provided may be assisted 
by the regular tribal attorney or attorneys employed 
under existing law under direction of the Secretary of the 
Interior, with such additional reasonable and necessary 
expenses for said tribal attorneys to be approved anci 
paid from the funds of the respective tribes under the 
direction of the Secretary of the Interior, as may be re-
quired for the proper conduct of such litigation. Official 
letters, papers, documents, and records, or certified 
copies thereof, may be used in evidence, and the depart-
ments of the Government shall give access to the attorney 
or attorneys of the above-named Indian nations to such 
treaties, papers, correspondence, or records as may be 
needed by the attorney or attorneys of said Indian 
nations. 

SEC. 3. In said suit the court shall also hear, examine, 
consider, and adjudicate any claims which the United 
States may have against said Indian nations, but any 
payment which may have been made by the United 
States upon any claim against the United States shall 
not operate as an estoppel, but may be pleaded as an 
offset in such suit. 

The special jurisdictional act was modified by Joint Reso-
lution May 19, 1926, 44 Stat. 568, permitting plaintiff to 
bring separate suits on one or more causes of action, and 
by Joint Resolution approved February 19, 1929, 45 Stat. 
1229, extending to June 30, 1930, the time for filing such 
suit or suits, and by the act of Congress approved August 
16, 1937, 50 Stat. 650, authorizing the filing of amended 
petitions prior to January 1,1938, to conform to the evidence. 

3 

2. A petition under the provisions of the act of June T, 
1924, was filed December 23, 1929, and in answer thereto 
the defendant February 1, 1930, filed a general traverse. 

With leave of Court first obtained, plaintiff, on December 
12, 1934, filed an amended petition, and with leave of Court 
first obtained, plaintiff, on September 23, 1936, filed a second 
amended petition, to which, on November 2,1936. the defend-
ant filed a general traverse. 

By the act of Congress approved August 16, 1937, 50 Stat. 
650, it is provided: 

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress as-
sembled, That in suits heretofore filed in the United 
States Court of Claims by the Five Civilized Tribes 
under their respective Jurisdictional Acts (Cherokee 
Nation, Act approved March 19, 1924, 43 Stat. 27; 
Seminole Nation, Act approved May 20, 1924, 43 Stat. 
133; Creek Nation, Act approved May 24, 1924, 
43 Stat. 139; Choctaw and Chickasaw Nations, Act ap-
proved June 7, 1924, 43 Stat. 537; as amended by joint 
resolutions approved May 19, 1926, 44 Stat. 568; and 
February 19, 1929, 45 Stat, 1229), plaintiffs therein shall 
have the right, prior to January 1, 1938, to amend their 
petitions to conform to any evidence heretofore filed in 
said suits, whether such amended petitions develop orig-
inal claims or present new claims based upon said evi-
dence; and jurisdiction be, and is hereby, conferred 
upon said Court of Claims2 notwithstanding the lapse of 
time or statutes of limitation, to hear, examine, adjudi-
cate, and render judgment in any and all legal and 
equitable claims which may have been presented by said 
Indian Nations in any amended petitions heretofore 
filed, or which may be filed under the terms of this Act; 
and claims so presented shall be adjudicated by said 
court upon their merits as though presented by petition 
filed within the time limited by said respective original 
Jurisdictional Acts, as amended; and any case pre-
senting claims which may have been dismissed upon 
the ground that new claims were set up by amended peti-
tion, after the expiration of the time limitation fixed in 
said original Jurisdictional Acts, as amended, shall be 
reinstated and retried by said court on their merits. 

Under the provisions of the act of August 16, 1937, the 
plaintiff filed a third amended petition December 22, 1937R 



4 

to which, on February 16, 1988, the defendant filed a general 
traverse. 

3. By the act of June 12, 1798, 1 Stat. 563, 564, Congress 
appropriated: "For the payment of annuities to the Six 
Nations, Chickasaws, Cherokees, and Creeks, the sum of 
fourteen thousand dollars." This appropriation was for the 
calendar year 1798. 

By an act of Congress approved February 25,1799,1 Stat. 
618, entitled "An Act making appropriations for defraying 
the expenses which may arise, in carrying into effect certain 
Treaties between the United States and several tribes or 
nations of Indians," money was appropriated out of the 
revenues of the United States to satisfy what was termed 
in the act "An agreement made and entered into with the 
chiefs of the Chickasaw nation, in Philadelphia, on the fif-
teenth July, one thousand seven hundred and ninety-four, 
to pay to the said nation goods to the amount of three 
thousand dollars annually." In addition to the agreement 
mentioned the act made appropriations to cover treaties, 
named as such, with the Creeks, the Cherokees, and the Six 
Nations. 

The agreement of July 15, 1794, with the Chickasaws, 
mentioned in the act, cannot be located either in the original 
or in the form of a copy, and its terms are unknown except 
as they are evidenced by appropriation acts of Congress. 

4. (a) Unpaid annuities, $10,500.00. 
The plaintiff claims that the defendant failed to fulfill its 

obligations under the agreement of 1794 referred to in the 
act of 1799 for the last half of the year 1794 and for the 
years 1795, 1796, and 1797. For these three and one-half 
years the annuities, at the rate of $3,000 per year, would 
amount to $10,500.00. 

(b) Unpaid annuities, $42,000.00. 
The plaintiff further claims that the defendant failed to 

fulfill such obligations for the years 1798 to 1811, both in-
clusive, a period of 14 years and an aggregate of $42,000.00. 
Specific appropriations were made by Congress for the 
annuity of $3,000 beginning in-1798 and continuing down 
to 1901. beyond the period of claim made herein, the an-
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nuity being funded by the act of March 3, 1901, 31 Stat, 
1058, 1062, in words as follows: 

For permanent annuity, in goods, three thousand dol-
lars: Provided, That the Secretary of the Treasury is 
hereby authorized and directed to place upon the books 
of the Treasury, to the credit of the Chickasaws, the 
sum of sixty thousand dollars, being in full for the 
permanent annuity in money or otherwise, as guaran-
teed to them by the treaty of July fifteenth, seventeen 
hundred and ninety-four. 

The so-called "agreement" of July 15, 1794, referred to 
as such in the act of 1799, is indifferently referred to in the 
appropriation acts as "agreement" or as "treaty." 

Goods of the following values were forwarded from the 
War Department storehouse in Philadelphia for the Chick-
asaw Nation during the years listed: 

Year forwarded Value of 
goods 

Annuity 
year Year forwarded Value of 

goods 
Annuity 

year 

1798 $3,000. 00 
3, 000.00 
3,000. 64 
6,000.45 
3. 000.16 

1798. 
1799 
1800 

1805-1806 
1807 

1808 $3, 002.89 
3,000.44 
3, 000. 56 
3, 000. 03 

1808 
1809 
1810 
1811 

1799 
$3,000. 00 
3, 000.00 
3,000. 64 
6,000.45 
3. 000.16 

1798. 
1799 
1800 

1805-1806 
1807 

1809 
$3, 002.89 
3,000.44 
3, 000. 56 
3, 000. 03 

1808 
1809 
1810 
1811 

1800 

$3,000. 00 
3, 000.00 
3,000. 64 
6,000.45 
3. 000.16 

1798. 
1799 
1800 

1805-1806 
1807 

1810 

$3, 002.89 
3,000.44 
3, 000. 56 
3, 000. 03 

1808 
1809 
1810 
1811 1806 

$3,000. 00 
3, 000.00 
3,000. 64 
6,000.45 
3. 000.16 

1798. 
1799 
1800 

1805-1806 
1807 

1811 

$3, 002.89 
3,000.44 
3, 000. 56 
3, 000. 03 

1808 
1809 
1810 
1811 1807 

$3,000. 00 
3, 000.00 
3,000. 64 
6,000.45 
3. 000.16 

1798. 
1799 
1800 

1805-1806 
1807 

$3, 002.89 
3,000.44 
3, 000. 56 
3, 000. 03 

1808 
1809 
1810 
1811 

$3,000. 00 
3, 000.00 
3,000. 64 
6,000.45 
3. 000.16 

1798. 
1799 
1800 

1805-1806 
1807 

$3, 002.89 
3,000.44 
3, 000. 56 
3, 000. 03 

1808 
1809 
1810 
1811 

The defendant's accounts are not in such shape or so 
complete as to show that the goods for these 10 years were 
paid for out of the money appropriated by Congress for 
the stipulated annuities of $3,000 per year, nor do the rec-
ords show receipt of the goods by the Chickasaw Nation so 
forwarded from Philadelphia. 

The records do not disclose forwarding of goods from the 
defendant to the Chickasaw Nation for the years 1801, 1802, 
1803, or 1804, but they do disclose the purchase by the de-
fendant during those years from moneys appropriated by 
Congress in fulfillment of various agreements or treaties with 
Indians northwest of the Ohio, the Six Nations, Chickasaws, 
Cherokees, and Creeks, of goods for distribution as annu-
ities to those tribes in the following amounts for the years 
set out: 
Year of Purchase: Value of goods 

180 1 $31,308.90 
180 2 23, 406. 73 
180 3 I 25, 914. 23 
180 4 31, 810. 29 
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The record does not disclose how much of these purchases 
were for the account of the Chickasaw Nation. 

(c) Unpaid annuities, $ If,.^6.05. 
From 1812 to 1852, both inclusive, a period of 41 calendar 

years, the total of annuities at $3,000 per year would be 
$123,000.00. This aggregate was appropriated by Congress 
in several amounts from time to time. 

From the aggregate of $123,000.00 so appropriated there 
were expenditures for the benefit of the Chickasaw Nation 
for the same period $115,553.95, leaving unexpended $7,-
446.05. Of the balance of $7,446.05 so unexpended, $3,000 
was carried forward from year to year from that period 
and finally expended for refugee Indians, as set forth in 
Finding No. 8, infra. The final difference of $4,446.05 has 
not been disbursed for plaintiff's benefit. 

5. Unpaid annuities, $2,000.00. 
Article 3 of the treaty of September 20, 1816, 7 Stat. 150, 

between the United States and the Chickasaw Nation, pro-
vided that the United States pay the Chickasaw Nation 
"twelve thousand dollars per annum for ten successive years." 

The total obligation of the United States under this treaty 
provision was $120,000. Appropriations were made by Con-
gress to pay this amount. Disbursements to fulfill the obli-
gation aggregated '$118,000 only. The difference of $2,000 is 
due and owing the Chickasaw Nation under this treaty 
obligation. 

6. Unpaid annuities, $1,000.00. 
Article 3 of the treaty of October 19, 1818, 7 Stat, 192, 

193, between the United States and the Chickasaw Nation, 
provided that the United States pay the Chickasaw Nation 
"the sum of twenty thousand dollars per annum, for fifteen 
consecutive years, to be paid annually." 

The total obligation under this treaty provision was 
$300,000. Appropriations were made by Congress to pay 
this amount. Disbursements to fulfill the obligation were 
as follows: 
Annuity, cash $298, 951. 00 
Iron and steel 49. 00 

Total. 299, 000.00 
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The difference between the total obligation of $300,000 and 
the disbursement of $299,000 is $1,000, which is due and 
owing the Chickasaw Nation under this treaty obligation. 

7. Education of children, $3,859.1$. 
Supplementary Article II of the treaty of May 24, 1834, 

7 Stat. 450,456, between the United States and the Chickasaw 
Nation, provided "that three thousand dollars for fifteen 
years, be appropriated and applied under the direction of 
the Secretary of War, for the education and instruction 
within the United States, of such children male and female 
or either, as the seven persons named in the treaty to which 
this is a supplement, and their successors, with the approval 
of the agent, from time to time may select and recommend." 

Three thousand dollars per annum for 15 years is $45,000, 
and this amount was appropriated by Congress. 

From the amount so appropriated there was disbursed 
by the defendant, for the purposes of the treaty stipulation 
$41,140.58 only, an underdisbursement of $3,859.42. 

There is no evidence of record as to selection and recom-
mendation of children for education. 

8. Refugees, $237,38^.09. 
The Act of July 5, 1862, 12 Stat, 512, 515, entitled "An 

Act making Appropriations for the current and contingent 
Expenses of the Indian Department, and for fulfilling 
Treaty Stipulations with various Indian Tribes, for the 
year ending June thirtieth, eighteen hundred and sixty-
three," appropriated to the Chickasaws "For permanent 
annuity in goods, per act of twenty-fifth February, seventeen 
hundred and ninety-nine," $3,000. 

The same act (id., 528) provided: 
That all appropriations heretofore or hereafter made 

to carry into effect treaty stipulations, or otherwise, in 
behalf of any tribe or tribes of Indians, all or anjr por-
tion of whom shall be in a state of actual hostility to 
the Government of the United States, including the 
Cherokees, Creeks, Choctaws, Chickasaws, Seminoles, 
Wichitas, and other affiliated tribes, may and shall be 
suspended and postponed wholly or in part at and dur-
ing the discretion and pleasure of the President: Pro-
vided, further, That the President is authorized to 
expend such part of the amount heretofore appropriated 
and not expended and hereinabove appropriated for 
the benefit of the tribes named in the preceding proviso 
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as he may deem necessary, for the relief and support 
of such individual members of said tribes as have been 
driven from their homes and reduced to want on ac-
count of their friendship to the government. 

The act further provided: 
That in cases where the tribal organization of any In-

dian tribe shall be in actual hostility to the United 
States, the President is hereby authorized, by proclama-
tion, to declare all treaties with such tribe to be abro-
gated by such tribe, if, in his opinion, the same can be 
done consistently with good faith and legal and national 
obligations. 

A like appropriation was made by Act of Congress March 
3. 1863, 12 Stat. 774, 777, with the provision (id., 793): 

That the Secretary of the Interior be, and he is hereby, 
authorized to expend such part of the amount hereto-
fore appropriated to carry into effect any treaty stipula-
tion with any tribe or tribes of Indians, all, or any 
portion, of whom shall be in a state of actual hostility 
to the Government of the United States, including the 
Cherokees, Creeks, Choctaws, Chickasaws, Seminoles, 
Wichitas, and other affiliated tribes, as may be found 
necessary to enable such individual members of said 
tribes as have been driven from their homes, and re-
duced to want on account of their friendship to the 
United States, to subsist until they can be removed to 
their homes, and to assist them in such removal. 

A like appropriation was made by the Act of June 25, 
1864, 13 Stat. 161, 165, with a similar provision as to relief 
of Indians adhering to the Government of the United States 
(id., 180) as provided in the Act of March 3, 1863. 

A like appropriation was made by the Act of March 3, 
1865, 13 Stat. 541, 544, also with a similar provision for 
relief (id., 562) as contained in the Act of March 3, 1863. 
The Act of March 3, 1865 (id., 563), further authorized and 
directed the Secretary of the Treasury 

to pay to the Secretary of the Interior two hundred and 
fifty thousand dollars for the relief and support of in-
dividual members of Cherokee, Creek, Choctaw, Chicka-
saw, Seminole, Wichita, and other affiliated tribes of 
Indians, who have been driven from their homes and 
reduced to want on account of their friendship to the 
government, as contemplated by the provisions of an 
act entitled "An act making appropriations for the cur-
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rent and contingent expenses of the Indian department, 
and for fulfilling treaty stipulations with the various 
Indian tribes for the year ending June thirtieth, 
eighteen hundred and sixty-three," approved July fifth, 
eighteen hundred and sixty-two. 

The accumulation of annuities under the treaty or agree-
ment of July 15, 1794, for the five fiscal years 1862 to 1866, 
both inclusive, was $15,000.00. To this amount is added 
$3,000.00 that had been carried forward from year to year 
from the period 1812 to 1852, both inclusive, as explained in 
Finding No. 4, supra, a total accumulation of $18,000.00. 

There has been appropriated by Congress and disbursed 
from funds in the defendant's hands standing to the credit 
of the plaintiff $237,384.09 for the benefit of refugee Indians, 
including Chickasaws. 

The amount so appropriated and expended came into exist-
ence from the following sources: 
Annuities appropriated under the treaty or agreement of 

July 15, 1794, for five fiscal years, 1862 to 1866, at $3,000 
per year, $15,000, and $3,000 carried forward from year 
to year as explained in Finding No. 4 supra, total $18, 000. 00 

Sales of land and income from investments, accumulated 
under Treaty of May 24, 1834, 7 Stat. 450 219, 384. 09 

237, 384. 09 
The disbursement thereof was allocated to refugee Indians 

as follows: 
Fund 

$18,000.00— 
To Indians not designated $17,137. 71 
To Indians other than Chickasaws 862.29 

$219,384.09— 
To Chickasaws and other Indians 4,156. 95 
To Indians not designated 200, 891.16 
To Indians other than Chickasaws 14,335. 98 

237, 384. 09 
There is no record of the amount of disbursement that 

was for the benefit solely of Chickasaw refugees. 
623502—45 2 
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9.. Mining trustees, $312.23. 
The Act of June 28, 1898, 30 Stat, 495, 498, among other 

things, authorized and directed the Secretary of the In-
terior to make rules and regulations in regard to the leas-
ing of oil, coal, asphalt, and other minerals in Indian Terri-
tory and that all such leases should be made by the Secre-
tary of the Interior. This act also ratified on the part of the 
United States (id., 505) the agreement of April 23, 1897, 
known as the "Atoka Agreement," and the agreement was 
subsequently approved by a majority vote of the members 
of each of the tribes. 

Section 29 of the Atoka Agreement, as amended and pub-
lished in 30 Statutes at Large, page 510, provided in part: 

It is agreed that all the coal and asphalt within the 
limits of the Choctaw and Chickasaw nations shall re-
main and be the common property of the members of the 
Choctaw and Chickasaw tribes (freedmen excepted), so 
that each and every member shall have an equal and un-
divided interest in the whole; and no patent provided 
for in this agreement shall convey any title thereto. 
The revenues from coal and asphalt, or so much as shall 
be necessary, shall be used for the education of the chil-
dren of Indian blood of the members of said tribes. Such 
coal and asphalt mines as are now in operation, and all 
others which may hereafter be leased and operated, 
shall be under the supervision and control of two 
trustees, who shall be appointed by the President of the 
United States, one on the recommendation of the Prin-
cipal Chief of the Choctaw Nation, who shall be a Choc-
taw by blood, whose term shall be for four years, and 
one oil the recommendation of the Governor of the 
Chickasaw Nation, who shall be a Chickasaw by blood, 
whose term shall be for two years; after which the term 
of appointees shall be four years. Said trustees, or 
either of them, may, at any time, be removed by the 
President of the United States for good cause shown. 
They shall each give bond for the faithful performance 
of their duties, under such rules as may be prescribed 
by the Secretary of the Interior. Their salaries shall 
be fixed and paid by their respective nations, each of 
whom shall make full report of all his acts to the Secre-
tary of the Interior quarterly. All such acts shall be 
subject to the approval of said Secretary. 

All coal and asphalt mines in the two nations, 
whether now developed or to be hereinafter developed, 
shall be operated, and the royalties therefrom paid into 
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the Treasury of the United States, and shall be drawn 
therefrom under such rules and regulations as shall be 
prescribed by the Secretary of the Interior. 

Section 26 of the Act of June 28, 1898, reads: "That on 
and after the passage of this Act the laws of the various 
tribes or nations of Indians shall not be enforced at law or 
in equity by the courts of the United States in the Indian 
Territory," and Section 28 abolished plaintiff's tribal courts 
effective October 1,1898. 

Section 29 of the Act incorporating the Atoka Agreement 
as amended, further publishes that agreement (in part) as 
follows, 30 Stat. 495, 512: 

It is further agreed, in view of the modification of 
legislative authority and judicial jurisdiction herein 
provided, and the necessity of the continuance of the 
tribal governments so modified, in order to carry out 
the requirements of this agreement, that the same shall 
continue for the period of eight years from the fourth 
day of March, eighteen hundred and ninety-eight. 
This stipulation is made in the belief that the tribal 
governments so modified will prove so satisfactory that 
there will be no need or desire for further change till 
the lands now occupied by the Five Civilized Tribes 
shall, in the opinion of Congress, be prepared for ad-
mission as a State to the Union. But this provision 
shall not be construed to be in any respect an abdication 
by Congress of power at any time to make needful rules 
and regulations respecting said tribes. 

* * * * * 

It is further agreed that the Choctaws and Chicka-
saws, when their tribal governments cease, shall become 
possessed of all the rights and privileges of citizens of 
the United States. 

The Act of April 26, 1906, 34 Stat. 137, entitled "An Act 
To provide for the final disposition of the affairs of the Five 
Civilized Tribes in the Indian Territory, and for other pur-
poses," provided, among other things (id., 141), that all 
taxes accruing under tribal laws or regulations of the Secre-
tary of the Interior should be abolished from and after De-
cember 31, 1905. The Act also made provision for delivery 
and accounting to the Secretary of the Interior, upon dis-
solution of the tribal government, of tribal property; that 
lands belonging to the five civilized tribes, upon the dis-
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solution of the tribes, should not become public lands nor 
property of the United States but should be held in trust 
by the United States for the use and benefit of the Indians 
respectively comprising each of the tribes; that the tribal 
existence and tribal governments should be continued in full 
force and effect for all purposes authorized by law, until 
otherwise provided by law, but that in general the acts of the 
tribal council or legislature, to become valid, must be ap-
proved by the President of the United States, and this pro-
vision for approval applied also to tribal contracts. 

The two mineral trustees referred to in the Atoka Agree-
ment were paid on warrants issued by the tribal nations for 
the fiscal years 1900 to 1924, both inclusive, a period of 25 
years, on the basis of salaries that had been designated, re-
spectively, by the Choctaw and Chickasaw Nations for their 
own trustee. From Choctaw funds the trustee for the Choc-
taw Nation was accordingly paid for that period $72,288.74; 
from Chickasaw funds the trustee for the Chickasaw Nation 
was accordingly paid for that period $80,461.42. The two 
trustees were paid separately. 

The appropriation act of June 5, 1924, for the fiscal year 
ending June 30, 1925, 43 Stat. 390, 398, provided that "sal-
aries and contingent expenses of * * * one mining 
trustee for the Choctaw and Chickasaw Nations at salaries 
at the rate heretofore paid" might be paid for the current 
fiscal year from tribal funds. 

Subsequent appropriations were for one mineral trustee 
only for the two nations. 

For the fiscal period 1925 to 1932, both inclusive, being 
eight years, the one mineral trustee was paid a total of $23,-
693.94, of which $17,458.23 was paid from Choctaw funds 
and $6,235.71 from Chickasaw funds. 

On an allocation of one-fourth from Chickasaw funds and 
three-fourths from Choctaw funds, the disbursement from 
Chickasaw funds for the period 1925-1932 would have been 
$5,923.48, an excess disbursement from Chickasaw funds of 
$312.23. 

The defendant concedes the apportionment of one-fourth 
only of the charge to the Chickasaw funds, on the basis of 
Choctaw Nation v. United States and Chickasaw Nation, 83 
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C. Cls. 140. from the time of substitution of one trustee for 
two. 

10. Chickasaw schools, $1,107,035.57. 
Section 10 of the Act of April 26, 1906, 34 Stat, 137, 140, 

authorized and directed the Secretary of the Interior to as-
sume control and direction of the schools in the Choctaw, 
Chickasaw, Cherokee, Creek, and Seminole tribes March 5, 
1906, and conduct their school systems until taken over by 
State or territorial governments, and for expenses of the 
schools to set aside and expend from respective Indian 
funds in the U. S. Treasury requisite amounts, 

not exceeding in any one year for the respective tribes 
the amount expended for the scholastic year ending 
June thirtieth, nineteen hundred and five; and he is 
further authorized and directed to use the remainder, if 
any, of the funds appropriated by the Act of Congress 
approved March third, nineteen hundred and five, "for 
the maintenance, strengthening, and enlarging of the 
tribal schools of the Cherokee, Creek, Choctaw, Chick-
asaw, and Seminole nations," unexpended March fourth, 
nineteen hundred and six, including such fees as have 
accrued or may hereafter accrue under the Act of Con-
gress approved February nineteenth, nineteen hundred 
and three, Statutes at Large, volume thirty-two, page 
eight hundred and forty-one, which fees are hereby 
appropriated, in continuing such schools as may have 
been established, and in establishing such new schools 
as he may direct, and any of the tribal funds so set aside 
remaining unexpended when a public school system 
under a future State or Territorial government has 
been established, shall be distributed per capita among 
the citizens of the nations, in the same manner as other 
funds. 

For the fiscal year ending June 30, 1905, expenses of the 
Chickasaw schools were met by the issuance of tribal war-
rants, following the custom of previous years. These war-
rants could not be cashed until funds were available for 
their payment to the original payee or the holder and as-
signee. The records of the General Accounting Office show 
payment of Chickasaw warrants issued during the fiscal year 
ending June 30, 1905, for educational purposes, in the fol-
lowing manner: 
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During fiscal year ending June 30: Amounts 
190 6 $150,697.94 
190 7 4, 842. 25 
190 8 12. 00 

Total 155, 552.19 

There is no proof of expenditure from Chickasaw funds 
in the United States Treasury in any one year, to the end 
of the fiscal year 1929, of any amount exceeding $155,552.19, 
for Chickasaw schools. 

11. Unappropriated disbursements, $4,4*94.87. 
The Act of Congress approved August 24, 1912, 37 Stat. 

518, 531, provided in Section 18 thereof: "That during the 
fiscal year ending June thirtieth, nineteen hundred and thir-
teen, no moneys shall be expended from the tribal funds 
belonging to the Five Civilized Tribes without specific ap-
propriation by Congress" with exceptions enumerated. This 
provision, or a provision substantially the same, was carried 
in various succeeding annual appropriation acts for the re-
spective years, until by the appropriation act for the fiscal 
year ending June 30, 1923, 42 Stat. 552, 575, it was provided: 
"That hereafter no money shall be expended from tribal 
funds belonging to the Five Civilized Tribes without specific 
appropriation by Congress." 

Disbursements made by the Secretary of the Interior from 
Chickasaw tribal funds during the fiscal years 1913 to 1929, 
both inclusive, not specifically appropriated for by the Con-
gress and not within statutory exceptions, were as follows: 

Item 

Choctaw- C hickasaw Hospital 
Do 

Insurance 
Do 

Medical attention _ 
Do 
Do 
Do _ 
Do 
Do 

Miscellaneous agency expenses including employees 
Do 
D o . . 

Pay of grazing fee collector 
Pay of miscellaneous employees 
Pipeline dama?es.__ 

Do J . . . 
Do 

' Do . . . 
Do J 

Protection of lumber .V. 
Roads and bridges 
Timber investigation 

Fiscal 
year Amount Total 

1917 $90 58 
1923 .09 $90.67 
1916 595. 35 
1921 1, 525.45 2,120. 80 
1920 13. 50 

2,120. 80 
1924 13. 50 
1925 282.45 
1926 18.00 
1928 594.15 
1929 168.00 1,089. 60 
1913 480. 34 

1,089. 60 
1914 180.00 
1917 11. 30 671. 64 
1914 93.75 93. 75 
1915 25.00 25.00 
1916 12.00 
1917 59.48 
1919 140. 91 
1920 33.60 
1927 8.02 254.01 
1915 103.12 103.12 
1913 25.50 25.50 
1917 20.78 20.78 

4,494.87 
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Miscellaneous agency expenses inducting employees for 
1913,1914, and 1917, aggregating $671.64, were not expended 
for the benefit of plaintiff. Recovery by the plaintiff of the 
other items listed in this account would constitute a gratuity 
under the act of August 12,1935,49 Stat. 571, 596. 

12. (a) Unexpended balances, $8,257.63. 
There have been advanced to defendant's disbursing officers 

for disbursement for the benefit of the plaintiff, moneys due 
the plaintiff under the treaty of May 24, 1834, 7 Stat. 450. 
No settlements have been reported for certain balances of 
these moneys in the accounts of defendant's disbursing officers 
as follows: 
J. J. Miller $119.16 
H. R. Pitchlyn 75. 00 
E. W. Andrews: 112. 50 
E. W. Schon 5, 250. 00 
C. Sangtree 243.93 
T. H. Porter 1. 20 
D. Thompson 1, 565. 93 
D. Vanderslice 889. 91 

Total 8, 257. 63 

The accounts as reported by the defendant show no dis-
bursement of the several amounts for the benefit of the plain-
tiff and there is due and owing the plaintiff the sum of 
$8,257.63. 

(b) Unpaid balance, $1,259.98. 
There is also an unaccounted for balance in favor of the 

plaintiff in the accounts of George Beck, superintendent of 
schools, Chickasaw Indians, of $1,259.98. In the state of 
accounts as they now stand this amount is due and owing the 
plaintiff. 

(c) Unpaid balance, $890.19. 
Plaintiff's claim for a balance of $890.19 in the accounts of 

F. H. Umholtz, school supervisor, Chickasaw Indians, is 
withdrawn. 

13. Defalcation, $6,585.92. 
The Act of August 30, 1852, 10 Stat. 41, 43, appropriated 

"For payment to the Chickasaw Indians for amount of de-
falcation of Captain R. D. C. Collins, United States dis-
bursing agent, together with interest thereon at the rate of 
six percent per annum from March eighteen hundred and 
thirty-nine, until paid, twenty-four thousand nine hundred 
eighty-two dollars and twenty-nine cents." 
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This appropriation was to meet a credit in the fund "Car-
rying into effect Treaty with the Chickasaws," which bears 
the explanation "Shortage in the accounts of R. D. C. 
Collins—$31,568.21." The amount appropriated, $24,982.29, 
was restored to this fund. There was added to this principal 
$20,610.39 as interest on the principal at the rate of 6 percent 
per annum from March 1839, until paid. 

Plaintiff claims the difference between the entry of $31,-
568.21 and the principal appropriated $24,982.29, or $6,585.92. 

There is no evidence of the amount of defalcation, other 
than the credit entry described and the appropriation made. 

The amount of interest allowed the plaintiff, viz, $20,610.39, 
was not a gratuity. 

14. There were from time to time transfers from Chicka-
saw accounts to accounts of other tribes. 

(a) Transfer, $1,150.00. 
Against the fund "Interest on Chickasaw National Fund," 

there appear as disbursements the following items "to adjust 
the following appropriations:" 
Indian Moneys, Proceeds of Labor, Five Civilized Tribes, 

Okla $294.92 
Cherokee National Fund 100. 00 
Chickasaw 3% Fund 2. 40 
Administration of Affairs, Five Civilized Tribes 319. 84 
Industrial Work and Care of Timber, 1916 30. 67 
Interest on Cherokee Moneys on Deposit in Banks 168. 20 
Interest on Seminole Moneys on Deposit in Banks 191. 74 
Probate Attorneys, Five Civilized Tribes, Oklahoma, 1916 42. 23 

Total 1,150. 00 

These are adjusting entries made under the administra-
tion of the Bureau of Indian Affairs. There is no evidence 
that the adjustments were improper or of lack of authority 
in the administrative officials to make the entries. 

The accounting in this case is insufficient to establish error 
in defendant's handling of the fund "Interest on Chickasaw 
National Fund." 

(b) Transfer, $685.83. 
In the account "Indian Moneys, Proceeds of Labor, Chick-

asaw Nation, Royalties, Grazing, etc.," are indicated refunds 
to other tribes, which are as follows: 
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T o : Indian Moneys, Proceeds of Labor (Creek) $15.17 
Indian Moneys, Proceeds of Labor, Choctaw Town Lots 14. 61 
Indian Moneys, Proceeds of Labor, Choctaw Royalties, 

Grazing, etc 656. 05 

Total 685. 83 

These three amounts were severally taken up in the re-
spective accounts of the Creeks and Choctaws. They appear 
as adjusting entries, and there is no proof of error in the 
transfers. 

(c) Transfer, $13.68. 
In the account "Indian Moneys, Proceeds of Labor, Chick-

asaw (Cattle Tax)," there is indicated: 
Refunded to "Indian Moneys, Proceeds of Labor, Choctaw 

Town Lots" $13. 68 

This amount was taken up in Choctaw accounts. It ap-
pears as an adjusting entry, and there is no proof of error in 
the refundment. 

(d) Transfer, $34.12. 
The account of the fund "Indian Moneys, Proceeds of La-

bor, Chickasaw Nation, Right-of-Way," shows as refunded 
to other funds a total which includes the following: 
To—Indian Moneys, Proceeds of Labor, Choctaw Town Lots— $28.12 

Indian Moneys, Proceeds of Labor, Choctaw Royalties, 
Grazing, etc 6. 00 

Total 34.12 

These were adjusting entries, and there is no proof of error 
in the adjustment. They were duly taken up in Choctaw 
accounts. 

(e) Transfer, $381.73. 
The account of the fund "Indian Moneys, Proceeds of 

Labor, Chickasaw Nation, Town Lots," shows as refunded 
an amount which includes $381.73 to "Indian Moneys, Pro-
ceeds of Labor, Choctaw Town Lots." This amount was 
duly taken up in Choctaw accounts and was an adjusting 
entry. There is no proof of error in the adjustment so made. 

( f ) Transfer, $2£95.07. 
The account of the fund "Indian Moneys, Proceeds of La-

bor, Chickasaw Nation, Unallotted Lands," shows as re-
funded to other funds an amount which includes $2,595.07 to 

623502—45 3 



18 

"Indian Moneys, Proceeds of Labor, Choctaw Unallotted 
Lands." 

This sum was duly taken up in Choctaw accounts, and 
represents an adjusting entry. There is no proof of error in 
the adjustment, 

(g) Transfer, $1^40.00. 
The account of the fund "Indian Moneys, Proceeds of 

Labor, Chickasaw Nation, Unallotted Lands," shows: 
Transferred to— 

"Indian Moneys, Proceeds of Labor, Choctaw Unallotted 
Lands" u , — $40.00 

"Interest on Choctaw Moneys on Deposit in Banks" 1, 300. 00 

These two amounts were taken up in Choctaw accounts. 
There is no proof that the transfers so made were improper. 
They were adjusting entries. 

(h) Transfer, $2,088.68. 
The account of the fund "Interest on Chickasaw Moneys 

on Deposit in Banks" shows $2,088.68 "transferred to in-
terest on Choctaw moneys on deposit in banks." 

This item was duly taken up in the accounts of the Choc-
taw Nation. It represents an adjustment of accounts and 
there is no proof that the transfer was erroneously made. 

(i) Transfer, $90.85. 
The account of the fund "Interest on Chickasaw Moneys 

on Deposit in Banks" shows refunded to other funds an 
amount which includes $90.85 to "Interest on Creek Moneys 
on Deposit in Banks." 

This sum was duly taken up in accounts of the Creek 
Nation. This was an adjustment in the accounts of the 
two nations, and no error appears in the transaction. 

15. There were from time to time deposits made in the 
United States Treasury to the credit of funds other than 
those of the Chickasaw Nation, deposits representing a part 
of total collections in connection with the management of 
tribal properties jointly for the Chickasaw and Choctaw 
Nations. 

(a) Deposit of $15,211.95. 
This deposit was comprised of two items, $15,176.95 and 

$35.00, and was made in the United States Treasury to the 
credit of the Choctaw Nation. The accounts also indicate 
the items as "Chickasaw School Receipts." 
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They are part of total collections of $34,628,451.50 in con-
nection with the management of tribal properties for both 
the Chickasaw and Choctaw Nations. 

There is no indication in the accounting made or exhibited 
in this case that the administrative action in depositing 
these items to the credit of the Choctaw Nation was incorrect. 

(b) Deposit of $1,477.02. 
There is indicated in defendant's accounts as deposited 

in the United States Treasury to the credit of "Indian 
Moneys, Proceeds of Labor, Cherokee Unallotted Lands," 
$5,908.10. The accounts also indicate that this money was 
derived from the sale of Chickasaw and Choctaw unallotted 
lands. The plaintiff herein claims one-fourth thereof. 

There is no proof that the administrative deposit thus 
made was incorrect or improper. 

(c) Deposit of $63.63. 
The accounts show as deposited in the United States 

Treasury to the credit of the Creek Nation, "Indian Moneys, 
Proceeds of Labor," a sum which includes $61.62 indicated 
as derived from "Sale of subsistence, Chickasaw school," and 
$2.01, indicated as derived from "Sale of Cotton, Chickasaw 
school," a total of $63.63. 

There is no proof that the administrative deposit thus 
made was incorrect or improper. 

(d) Deposit of $567.79. 
The accounts show as deposited in the United States 

Treasury to the credit of the Creek Nation, "Indian Moneys, 
Proceeds of Labor," a sum which includes (1) $649.40 in-
dicated as derived from sale of Chickasaw and Choctaw 
unallotted lands, one-fourth of which, $162.35, the plaintiff 
claims herein, and (2) $1,621.75 indicated as derived from 
sale of Chickasaw and Choctaw town lots, one-fourth of 
which, $405.44, the plaintiff claims herein, making a total 
claim of $567.79. 

There is no proof that the administrative accounting, by 
deposit as indicated, was incorrect or improper. 

(e) Deposit of $3.84. 
The accounts show as deposited in the United States Treas-

ury to the credit of the Creek Nation, "Proceeds of Land, 
etc., Five Civilized Tribes (Creek)," a sum which includes 
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$3.84, indicated as derived from the sale of Chickasaw sur-
face segregated lands. 

There is no proof that the administrative deposit of this 
sum to the credit of the Creek Nation, as described, was in-
correct or improper. 

16. Interest on bank deposits, $-5,156.00. 
There were certain items indicated as interest on deposits 

of Chickasaw funds in Oklahoma banks that were carried in 
the accounts as deposited in the United States Treasury to 
the following funds, in the amounts indicated: 
Interest on Cherokee Moneys on Deposit in Banks $200. 00 
Interest on Choctaw Moneys on Deposit in Banks 4, 845. 33 
Interest on Creek Moneys on Deposit in Banks — 110. 67 

5,156. 00 

This is interest on collections made jointly for the Choctaw 
and Chickasaw Nations. They appear to be adjustments 
made administratively, and there is no proof of impropriety 
or incorrectness in the deposits as made in the United States 
Treasury. 

17. Disbursements for exchange fees, $2,749.43. 
There were disbursements aggregating $2,749.43 made 

from Chickasaw funds for exchange fees. They represent 
the expense of transmitting collections for the Choctaws and 
Chickasaws to the Treasury of the United States, and were 
deducted by the fiscal officers from the collections made. 
The gross collections are reported at $34,628,451.50, of which 
amount $157,801.23 represents collections for the Chickasaws, 
and $34,470,650.27 both for Choctaws and Chickasaws. If 
the ratio of one to three be used for apportioning the ex-
change fees to Chickasaws and Choctaws, the respective 
amounts would be $687.36 and $2,062.07. 

Payment by defendant's fiscal officers of the expense of 
transmitting the collections to the United States Treasury, 
out of the amounts collected, was authorized neither by stat-
ute nor treaty. Recovery of plaintiff's proportion, $687.36, 
in a judgment herein, would constitute a gratuity under the 
Act of August 12,1935,49 Stat, 571, 596. 
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18. (a) Disbursements for other tribes, $20436.65. 
In the account of the fund "Indian Moneys, Proceeds of 

Labor, Chickasaw Nation, Royalties, Grazing, etc." there 
appears: 
Disbursements for the benefit of the Choctaw Nation of 

Indians $20,436.65 

The purpose of this disbursement is explained in the report 
of the General Accounting Office as follows: 
Disbursed for the benefit of the Choctaw Nation of Indians for the 

following purposes: 
Choctaw Nation: 

Education: 
Clothing $8.75 
Traveling expenses of school employees- 2. 90 $11. 65 

Mississippi Choctaws: 
Per capita payments 20, 425. 00 

20, 436. 65 
This disbursement appears to be a part of an extensive re-

distribution of funds among the Choctaws, Chickasaws, and 
Mississippi Choctaws, made on a per capita or other basis. 
There is no proof of error in the redistribution, 

(b) Disbursements for other tribes, $41^,62.05. 
In the account of the fund "Indian Moneys, Proceeds of 

Labor, Chickasaw Nation, Town Lots," appears the following 
entry: 
Disbursements for the benefit of the Choctaw Nation of 

Indians $41,262.05 

The report of the General Accounting Office explains this 
item as follows: 
This amount was disbursed for the Choctaw Nation of Indians for 

the following purposes: 
Choctaw Nation per capita payments $27,175. 07 
Mississippi Choctaws per capita payments 14, 011. 59 
Per capita payment expenses 75. 39 

41, 262. 05 
This disbursement appears to be a part of an extensive re-

distribution of funds among the Choctaws, Chickasaws, and 
Mississippi Choctaws, made on a per capita or other basis, 
and there is no proof of error in the redistribution. 
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(c) Disbursements for other tribes, $1.97. 
In the account of the fund "Proceeds of Land, etc., Five 

Civilized Tribes (Chickasaw)," there is the following entry: 
Disbursements for the benefit of the Choctaw Nation of 

Indians $1- 97 

The report of the General Accounting Office explains this 
entry as follows: 
Disbursed for the Choctaws for : 

Education: 
Transportation of supplies 51. 97 

This disbursement appears to be a part of an extensive re-
distribution of funds among the Choctaws, Chickasaws, and 
Mississippi Choctaws, made on a per capita or other basis, 
and there is no proof of error in the redistribution. 

19. (a) Failure to include $480.73 in Chickasaw Funds. 
The statement of the fund "Indian Moneys, Proceeds of 

Labor, Chickasaw Indians, Indian Territory," as reported 
by the General Accounting Office, shows the following credit 
entry: 
Adjustment to fund $480. 78 

The General Accounting Office report explains this item as 
follows: 

Represents an amount refunded by J. M. Simpson, 
Supervisor of Schools, on repay covering warrant No. 
775, dated June 20,1901, which amount was posted to this 
fund but not included in the ledger total. See settlement 
No. 34996, fourth quarter 1901; also see Indian Office 
ledger 54, Folio 70. 

The ledger account of the Indian Office cited above prop-
erly shows the item of $480.73 recorded as a debit to the fund 
account maintained in that office, but the fund was not in-
creased by this entry because this item was not included in 
the total of the fund for the year, and the balance was car-
ried forward incorrectly. 

In the summary statement of this fund reported by the 
General Accounting Office this item was included in the total 
fund to be accounted for. Accordingly this statement should 
show a balance in the fund of $480.73. But this fund had been 
closed by the Indian Office since 1903, without taking into 
account the $480.73. 
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The report of the General Accounting Office was merely 
reconciled with the ledger account of this fund as kept by 
the Indian Office, by showing a credit entry in its report, 
"Adjustment to fund $480.73." 

Credits against funds purport to show disbursements or 
other disposition of moneys in the funds. The proposed entry 
by the General Accounting Office would dispose of the item 
which the Indian Office failed to include in the fund when 
it was received. 

There is no evidence to indicate that this amount has been 
since restored to any of plaintiff's funds. 

(b) Failure to credit Chickasaw funds, $3,700.00. 
The account of the fund "Indian Moneys, Proceeds of 

Labor, Chickasaw Nation, Unallotted Lands," shows the fol-
lowing entry: 

Advanced to the Bank of Tuttle, Tuttle, Oklahoma 
$3,700.00." 

The General Accounting Office report gives the following 
explanation: 

This amount represents an advance to the Bank of Tuttle, 
Tuttle, Oklahoma (see Settlement No. 17808-1920), 
which amount was transferred to D. Buddrus, Disburs-
ing Agent, Union Agency, and taken up by him as Creek 
funds and disbursed as such. See page 635, Item (e), 
of the General Accounting Office Report, In re: Creek 
Petition No. H-510. 

There are no adjustments which can be identified as restor-
ing this amount to any of the Chickasaw funds. 

(c) Failure to credit Chickasaw funds $609.00. 
In the account of the fund "Indian Moneys, Proceeds of 

Labor, Chickasaw Nation, Unallotted Lands," appears the 
entry: 
Adjustment of moneys on deposit in banks $609. 00 

The General Accounting Office in its report furnishes the 
following explanation: 

Bank deposits to the credit of the Chickasaw Nation of 
Indians, transferred to D. Buddrus, Disbursing Agent, 
Union Agency, and taken up by him as Choctaw moneys, 
as follows: 
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Bank Settlement No. 
Officers' 

Settlement 
No. 

Amount 

15823 16742 
17770 
17770 
17770 

$1,000.00 
3, 750.00 
2 734.00 

000! 00 $16,484.00 

17404 
16742 
17770 
17770 
17770 

$1,000.00 
3, 750.00 
2 734.00 

000! 00 $16,484.00 
17145 

16742 
17770 
17770 
17770 

$1,000.00 
3, 750.00 
2 734.00 

000! 00 $16,484.00 17344 

16742 
17770 
17770 
17770 

$1,000.00 
3, 750.00 
2 734.00 

000! 00 $16,484.00 

16742 
17770 
17770 
17770 

$1,000.00 
3, 750.00 
2 734.00 

000! 00 $16,484.00 

Bank deposits to the credit of the Choctaw Nation of 
Indians, transferred to the aforesaid Buddrus and taken 
up by him as Chickasaw moneys as follows: 

Bank Settlement No. 
Officers' 

Settlement 
No. 

Amount 

21912 16742 
17770 
17770 

$2, 500.00 
3, 375.00 

10,000.00 $15,875.00 
36625 

16742 
17770 
17770 

$2, 500.00 
3, 375.00 

10,000.00 $15,875.00 35851 

16742 
17770 
17770 

$2, 500.00 
3, 375.00 

10,000.00 $15,875.00 

16742 
17770 
17770 

$2, 500.00 
3, 375.00 

10,000.00 $15,875.00 

Net loss of funds to Chickasaw Nation, $609.00. 

The net amount of $609.00 was erroneously taken up in the 
fund "Indian Moneys, Proceeds of Labor, Choctaw Unallot-
ted Lands," and disbursed as such. There were no adjust-
ments indicating that the difference of $609.00 was restored 
to any of the Chickasaw funds. 

20. (a) Chickasaw moneys returned to surplus, $100.00. 
The account of the fund "Interest on Chickasaw Incompe-

tent Fund," contains the entry: 
Surplus Warrant No. 732, dated June 30, 1877 $100.00 

This sum was erroneously transferred to surplus. 
(b) Chickasaw moneys returned to surplus, $264.09. 
The account of the appropriation "Fulfilling Treaties with 

Choctaws and Chickasaws" bears the following entry : 
Surplus Warrant No. 531, dated August 31, 1872 $1, 056. 36 

One-fourth of this, the Chickasaw share, is $264.09. 
The Acts of July 26,1866,14 Stat. 255,259, and of April 10, 

1869, 16 Stat, 13, 39, together appropriated out of the Treas-
ury of the United States a total of $5,858.47, for pay of 
commissioners to be appointed by the P'resident, as per 
Articles 49 and 50 of the Treaty of April 28, 1866. Only 
$4,802.11 of this was expended, and the remainder of $1,056.36 
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was properly returned to surplus August 31, 1872, as indi-
cated. 

(c) Chickasaw moneys returned to surplus, $21.52. 
In the account of "Judgment, Court of Claims, Choctaw 

and Chickasaw Nations," appears the following entry: 
Surplus Warrant No. 62, dated March 19, 1929 $86. 08 

One-fourth of this amount is $21.52, which was erroneously 
returned to surplus. 

DEFENDANT'S CLAIM OF OFFSETS 

21. (a) Transfer, $1,125.00. 
There was disbursed from the fund "Indian Moneys, Pro-

ceeds of Labor, Choctaw Royalties, Grazing, etc," the sum 
of $1,125.00 as "transferred to 'Interest on Chickasaw Na-
tional Fund.'" 

This was taken up in the fund to which it was thus shown 
as transferred. The transfer represents an adjustment in 
the administration of the affairs of the Five Civilized Tribes, 
and no error is shown in the adjustment made. 

(b) Transfer, $684.68. 
In the account "Indian Moneys, Proceeds of Labor, Choc-

taw Indians, Indian Territory," there is a credit entry of 
$684.68 as "refund to other Indian funds." This item was 
taken up in the fund "Indian Moneys, Proceeds of Labor, 
Chickasaw Indians, Indian Territory." 

It represents an adjustment in book entries, and there is 
no proof of error in the adjustment made. 

(c) Transfer, $870.56. 
In the account for the fund "Indian Moneys, Proceeds of 

Labor, Choctaw Indians, Indian Territory," is an item of 
disbursement as follows: 
Transferred to "Indian Moneys, Proceeds of Labor, Chicka-

saw Indians, Indian Territory" $870. 56 

This item was taken up in the fund "Indian Moneys, Pro-
ceeds of Labor, Chickasaw Indians, Indian Territory," and 
the transfer represents an adjustment in accounting. There 
is no proof of error in the adjustment made. 

(d) Transfer, $1,001.90. 
The fund "Indian Moneys, Proceeds of Labor, Chickasaw 

Nation, Royalties, Grazing, etc.," has the following entry: 
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Deposited to the credit of tlje Chickasaw Nation of Indians 

from the following sources: 
Miscellaneous receipts for other tribes $1, 001. 90 

The source of these receipts are indicated in the report 
of the General Accounting Office as follows: 
Choctaws: 

Board of school employees $478. 94 
Music tuition collected 40. 67 
Interest on Choctaw moneys on deposits 145 60 

$665.21 
Creek: 

Sale of land for right-of-way 31. 30 
Telephone line damages 18. 66 
Pipe line damages 14.46 

64.42 
Cherokee: 

Sale of colored school 37 50 
Sale of land for right-of-way . 13 
Telephone line damages 8. 39 

46.02 
Seminole: 

Rental from Emahaka Mission school land 226. 25 

1, 001. 90 
These items appear to be adjustments in the accounts of 

the Five Civilized Tribes, and there is 110 evidence that the 
adjustments so made were erroneous. 

(e) Transfer, $199.10. 
This item is shown in the accounts as transferred by book-

keeping entry from the fund "Indian Moneys, Proceeds of 
Labor, Choctaw, Royalties, Grazing, etc.," to the fund "In-
dian Moneys, Proceeds of Labor, Chickasaw Nation, Royal-
ties, Grazing, etc." 

It appears to be an administrative adjustment in handling 
the funds of the tribes concerned, and there is 110 proof of 
error in the adjustment, 

(f) Transfer, $16,190.00. 
This item is a transfer from the fund "Indian Moneys. 

Proceeds of Labor, Choctaw Town Lots," to the fund "In-
dian Moneys, Proceeds of Labor, Chickasaw Nation Town 
Lots." 

There is no proof that the transfer was erroneous. 

27 

(g) Transfer, $79.11 
This item is a deposit in the fund "Indian Moneys, Pro-

ceeds of Labor, Chickasaw Nation, Unallotted Lands," and 
the accounts indicate that it was derived from the following 
sources: 
Creek: 

Sale of unallotted lands :. $17. 38 
Sale of town lots 25. 96 
Sale of improvements 8. 75 

$52, 09 
Seminole: 

Sale of unallotted lands 27. 05 
$79.14 

There is no proof that the amount involved was not prop-
erly due the Chickasaw Nation. 

(h) Transfers, $1,076.32. 
This item appears as a receipt in the fund "Indian Moneys, 

Proceeds of Labor, Chickasaw Nation, Unallotted Lands," 
from other Chickasaw funds. 

(i) Transfer, $3,801.09. 
This item appears as a receipt in the fund "Indian Moneys, 

Proceeds of Labor, Chickasaw Nation, Unallotted Lands," 
from other Chickasaw funds. 

(j) Transfer, $9.17. 
This item represents the restoration of $9.17 to the Chick-

asaw fund "Interest on Chickasaw Moneys on Deposit in 
Banks," transferred from the Choctaw fund "Indian Mon-
eys, Proceeds of Labor, Choctaw Unallotted Lands." It is 
a part of other administrative adjustments, made in the 

.course of accounting and correction of errors, and there is 
no proof that the adjustments were incorrect. 

(k) Transfer, $2.53. 
This is an item of interest first stated in the accounts as 

on Choctaw moneys on deposit in Oklahoma banks under the 
act of March 3,1911 (36 Stat, 1058,1070). It was not depos-
ited in the Treasury of the United States, but was withdrawn 
and credited direct to the Chickasaw Nation under "Interest 
on Chickasaw Money on Deposit in Banks," and taken up in 
that fund. 

This transaction appears as an adjustment or division of 
collections under the administration of the affairs of the 
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Five Civilized Tribes, and there is no proof that the trans-
fer made was erroneous. 

(1) Transfer, $7,030.84. 
In the account "Indian Moneys, Proceeds of Labor, Choc-

taw Town Lots," appears the disbursement: 
"Disbursements made for the benefit of the Chickasaw 

Nation of Indians, $7,030.84." The explanation of this given 
in the General Accounting Office report is "per capita pay-
ments to Chickasaws." 

This appears to be one of many adjustments of funds 
for per capita payments made among the Choctaws, Chicka-
saws, and Mississippi Choctaws, and there is no evidence of 
irregularity or impropriety in the adjustment made. 

(m) Transfer, $259.89. 
This is an item of interest first stated in the accounts as 

on Choctaw moneys on deposit in Oklahoma banks under the 
act of March 3,1911 (36 Stat. 1058,1070). 

This item was entered in the accounts as "deposited in the 
United States Treasury to the credit of other nations or tribes 
of Indians under 'Interest on Chickasaw Moneys on Deposit 
in Banks,' $259.89," and was taken up in that fund. 

This transaction appears as an adjustment or division of 
collections under the administration of the affairs of the 
Five Civilized Tribes, and there is no proof that the transfer 
made was erroneous. 

(n) Transfer, $145.60. 
This sum is included in the item of $1,001.90, set forth in 

this finding in paragraph (d). 
(o) Transfer, $31.30. 
The accounts show an entry transferring the sum of $31.30 

to "Indian Moneys, Proceeds of Labor, Chickasaw Nation, 
Royalties, Grazing, etc.," from a Choctaw fund entitled 
"Indian Moneys, Proceeds of Labor, Wheelock Female Or-
phan Academy." 

This item purports to represent an adjustment in the ad-
ministration of the funds of the Five Civilized Tribes, and 
no error in the adjustment has been proved. 

(p) Transfer, $4f574.87. 
This item is one-fourth of a larger item of $18,299.51 which 

was deposited to the credit of the Choctaw and Chickasaw 
Nations from collections entered in the accounts of the Creeks. 
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The source of the collection of $18,299.51 is explained as 
follows, and as apportioned, one-fourth to the Chickasaw 
Nation 

One-fourth 
Right-of-way tax $128. 20 $31.30 
Telephone line damages 71. 63 18. 66 
Pipe-line damages 57.85 14.46 
Sale of town lots and unallotted lands and 

interest on purchase-money balance 18, 041. 83 4, 510. 45 

18, 299. 51 4, 574. 87 
The fractional amounts of $31.30 and $18.66 are computed 

on $125.20 and $74.63, and not on $128.20 and $71.63, re-
spectively, but the totals are not affected by the shift of $3.00. 
The several amounts of $31.30, $18.66, and $14.46 are the 
identical amounts shown in section (d) of this finding. The 
three items of $31.30, $18.66, and $14.46 were taken up in the 
fund "Indian Moneys, Proceeds of Labor, Chickasaw Nation, 
Royalties, Grazing, etc.," as indicated in section (d) of this 
finding. 

Of the sum of $18,041.83, there was taken up in "Indian 
Moneys, Proceeds of Labor, Chickasaw Nation, Town Lots," 
the sum of $4,458.39 only, which is $52.06 less than one-fourth, 
$4,510.45. The difference of $52.06 is represented by the sum 
of $52.09 taken up in Chickasaw funds as related in Finding 
No. 21 (g), above. 

The transactions in connection with this item appear to be 
administrative adjustments of accounts in the Five Civilized 
Tribes, and there is no proof that they were incorrectly made. 

Offsets 

22. In the case of Chickasaw Nation v. The United States 
and the Choctaw Nation, Docket No. K-334, in this Court, 
it is found that numerous sums were expended gratuitously 
by the United States for the benefit of the Chickasaw Nation 
of Indians. The gratuities so expended are listed in detail 
and total $69,920.39. The facts respecting these gratuities, 
found in that case, are hereby made a part of these findings 
by reference. 
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CONCLUSION OF LAW 

Upon the foregoing special findings of fact, which are 
made a part of the judgment herein, the court decides, as 
a matter of law, that the plaintiff is entitled to recover the 
sum of $22,858.78, and that the defendant is entitled to offset 
against this amount a like sum of $22,858.78 for gratuities 
expended for plaintiff's benefit. 

The Court therefore decides as a conclusion of law that the 
plaintiff is entitled to recover nothing, and its petition is 
dismissed. 

OPINION 

WHALEY, Chief Justice, delivered the opinion of the court: 
The several Acts of Congress under which this suit is 

brought and jurisdiction given to entertain it are set forth 
in Finding No. 1. Amended petitions have been filed and 
issue joined by general traverse. 

The claims sued on here are solely those of the Chickasaw 
Nation. The Jurisdictional Act, 43 Stat. 537, June 7, 1924, 
covers "any and all legal and equitable claims arising under 
or growing out of any treaty or agreement between the 
United States and the Choctaw and Chickasaw Indian 
Nations or Tribes, or either of them, or arising under or 
growing out of any Act of Congress in relation to Indian 
affairs which said Choctaw and Chickasaw Nations or Tribes 
may have against the United States, which claims have not 
heretofore been determined and adjudicated on their merits 
by the Court of Claims or the Supreme Court of the United 
States." 

The act waives the lapse of time and statutes of limitation. 
The claims will be discussed in the order in which they 

appear in the special findings of fact. 
With the exception of a short, deposition the parties rely 

entirely on defendant's accounting, the results of which have 
been filed in the case, and the parties are bound thereby. The 
reports so filed constitute for all practical purposes the sole 
source of information. 

The first claim is stated in the petition at $114,487.96, 
which plaintiff now reduces to $63,222.19. It arises under a 
presumed treaty or agreement of July 15,1794. This treaty 
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or agreement is not in evidence and neither the original nor 
copy thereof can be located. Its existence is evidenced only 
by a reference thereto in various appropriation acts and in 
them it appears sometimes as an "agreement," other times 
as a "treaty." By these various appropriations it appears 
that the obligation the Government assumed was the pay-
ment to the plaintiff of an annuity of $3,000 in goods. 

Appropriations of $3,000 per year were made by Con-
gress until by the Act of March 3, 1901, 31 Stat. 1058, 1062, 
this annuity was funded at $60,000. 

Without knowledge of the terms of the treaty or agree-
ment, it may not be said that Congress violated them by 
making no appropriations sooner than it did. Hence, the 
claim of $10,500 for the last half of the year 1794 and for the 
years 1795, 1796, and 1797 is without support and cannot be 
allowed. 

After Congress did begin appropriating to fulfill the 
treaty or agreement, the appropriations were without lapse. 

The treaty or agreement was recognized by the Congress 
only insofar as appropriations were made, and it is to be 
given limited effect accordingly. Recognition by the Court 
is proper notwithstanding lack of proof as to ratification. 
See Moore v. United States et al., 32 C. Cls. 593. 

For the years 1798, 1799, and 1800 goods of the annuity 
values were forwarded from the War Department store-
house in Philadelphia for the Chickasaw Nation. It must be 
presumed that they were received in due course, To require 
the defendant to prove affirmatively that the goods were re-
ceived (the proof at this late date would have to be docu-
mentary) would place an impossible burden where it does 
not rightfully belong. The burden is upon the plaintiff to 
prove its case. While the jurisdictional act waives the "lapse 
of time," it does not thereby shift the burden of proof to 
the defendant, nor does the jurisdictional act by its terms 
excuse the absence of proof by the plaintiff. 

It must also be presumed that the goods forwarded were 
paid for out of the appropriations made in fulfillment of the 
supposed treaty or agreement. The Government's accounts 
are not complete in that respect, but it may not be assumed 
that the Government paid for the goods without appropria-
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tion. Counsel do not invite attention to any other appropria-
tions. 

For the years 1801,1802,1803, and 1804 the records disclose 
purchase by the defendant of annuity goods for various tribes, 
including the plaintiff, but do not show how much was allo-
cated to the plaintiff. Unless this allocation is known, the 
shortage, if any, in the goods annuity of $3,000 cannot be 
ascertained. The accounts show no shortage for which judg-
ment may be given. 

For the period 1805 to 1811, inclusive, the same remarks are 
applicable as for the period 1798 to 1800, inclusive, and there 
can be no recovery. 

By the treaty of October 19,1818, 7 Stat, 192,194, pending 
goods annuities were to be paid in cash. 

For the period 1812 to 1852 inclusive, the accounts show a 
balance unexpended from appropriations amounting to 
$4,446.05 which plaintiff is entitled to recover. As shown by 
Finding No. 4, an additional item of $3,000 was unexpended 
for that period, but it was carried forward in the accounts 
until finally expended for refugee Indians, as explained in 
Finding No. 8. Having been finally expended, the validity of 
the expenditure—that is, for the benefit of refugee Indians— 
will be discussed under the question of expenditures for 
refugee Indians. 

The second claim is for an unexpended balance of $2,000 
under a treaty obligation of September 20, 1816, the obliga-
tion having been duly appropriated for. Recovery is due in 
the sum of $2,000. 

The third claim is for $1,000. Finding No. 6 shows it to 
be an unexpended balance of a treaty obligation of October 
19,1818, duly appropriated for. Recovery is due in the sum 
of $1,000. 

The fourth claim is for a shortage of $3,859.42 in disburse-
ment for the education of children of the tribe, pursuant to 
the treaty of May 24,1834 (Finding No. 7). The treaty obli-
gation of $45,000 was duly appropriated by Congress, but the 
children to be educated were to be selected and recommended 
by a designated set of seven persons. More children could not 
be educated than were selected and recommended, and since, 
as the findings state, there is no evidence as to selection and 
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recommendation, it does not appear that the treaty obligation 
was unfulfilled. It was not a bare cash annuity without a 
defined application. The object was apparently attained, the 
expense of educating selected and recommended children duly 
met, and there can be no recovery. 

The fifth claim (Finding No. 8) is the "refugee" claim. 
The Act of July 5,1862, appropriated $3,000 "For permanent 
annuity in goods, per act of twenty-fifth February, seventeen 
hundred and ninety-nine." But in this Act was a general 
proviso (it is quoted at length in the findings) for the sus-
pension of appropriations for those Indians in hostility 
against the United States, including the Chickasaws and other 
named tribes, "at and during the discretion and pleasure of 
the President," and the Act further provided that the Presi-
dent might expend appropriations already made and unex-
pended, to relieve individual members of the tribes driven 
from their homes and reduced to want because of their friend-
ship to the Government. There were similar succeeding acts 
of Congress, the Secretary of the Interior being substituted 
for the President. 

The Act of July 5, 1862, further authorized the President 
to proclaim treaties with the hostile tribes abrogated, but 
no such proclamation appears to have been promulgated. 

The Act of July 5, 1862, was perhaps peculiar in its lan-
guage, in that it permitted that "appropriations * * * be 
suspended * * * at * * * the discretion * * * 
of the President." But what the Act did that is of particular 
concern here was to authorize the President to expend treaty 
appropriations for the benefit of individual refugees. 

To suspend or postpone annuities is very different from ac-
cumulating them. To resume annuities at the end of a 
period of suspension does not include the payment of back 
annuities. Annuities are annual allowances. Moreover, 
the Act of July 5, 1862, and succeeding acts did not require 
that annuity appropriations, for hostile Chickasaws should 
be available only for Chickasaw refugees, Choctaws for Choc-
taws, Cherokees for Cherokees. The appropriations were of 
Government monies, not of tribal funds, and the self-evident 
purpose of the Act of July 5, 1862, was to suspend the pay-
ment of annual treaty obligations, the money thus set free 
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to be available for refugees, who might in the very nature 
of the situation be scattered and impractical of segregation 
into tribes for the purpose of general and immediate relief, 
and individual accounting. 

The Act of July 5, 1862, permitted expenditure for the 
benefit of refugee Indians of moneys already appropriated to 
satisfy treaty obligations, but not yet expended. The item of 
$3,000 referred to in Finding No. 4 as carried forward from 
year to year comes within this class of unexpended funds. 
This item, added to the annuities for the five fiscal years 
1862 to 1866 under the treaty or agreement of July 15, 1794, 
which comes into the picture only by reference to it in acts 
of Congress, gives a sum of $18,000, as explained in Finding 
No. 8. There was available also a fund amounting to $219,-
384.09 from sales of land and income from investments, 
accumulated under the treaty of May 24, 1834, a total of 
$237,384.09. And this total of $237,384.09 was distributed to 
refugee Indians. The accounts do show that Chickasaw 
refugees received some benefit from these disbursements, but 
how much the accounts do not disclose. 

Doubt was expressed in Seminole Nation v. United States, 
93 C. Cls. 500, 516, whether expenditure of funds under the 
Act of July 5, 1862, for refugees of tribes other than those 
belonging to the tribe whose funds they were, was authorized. 
How much in the instant case was expended for the benefit 
of Chickasaw refugees we do not know. Were it now held 
definitely that funds of one tribe should not have been 
expended for the benefit of refugees of. another tribe, we 
would still be unable to ascertain the amount of judgment 
to be given. For the Chickasaw refugees have received some 
benefit from the distribution, and it was held in the Seminole 
case that a distribution was authorized by the Act of July 5, 
1862. Recovery, if any, could be had only of the balance, and 
that balance is unknown. 

There can be no recovery on this claim. 
The sixth claim is for $42,586.11, said to have been dis-

bursed from Chickasaw funds over and above one-fourth of 
the total expense of the salaries paid to mining trustees of 
coal deposits jointly owned by the Choctaw and Chickasaw 
nations. As will be seen by the legislation and agreements 
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set forth in Finding No. 9, there were originally two trustees 
for the mining properties, one a Choctaw, the other a Chicka-
saw, their salaries to "be fixed and paid by their respective 
nations." This arrangement continued down to the appro-
priation act of June 5, 1924, 43 Stat. 390, when one mining 
trustee only was provided for, for the two nations. Plain-
tiff would have it that the apportionment of one-fourth of 
the expense to the Chickasaws and three-fourths to the Choc-
taws should have obtained while there were two trustees, a 
trustee of each nation. The effect of this would be to impose 
upon the Choctaws one-half the salary of the Chickasaw 
trustee, provided the trustees had the same salaries. 

For the 25-year period involved in Finding No. 9, however, 
the salaries were not the same. The Choctaw trustee was paid 
$72,288.74, the Chickasaw trustee $80,461.42, a total of $152,-
750.16. One-fourth of this total is $38,187.54. Under the 
apportionment claimed by the plaintiff—that is, one-fourth 
to the Chickasaws, three-fourths to the Choctaws—the 
Chickasaw trustee's salary of $80,461.42 would be paid 
$38,187.54 by the Chickasaws themselves and $42,273.88 by 
the Choctaws. In other words, for representing the Chicka-
saw interests the Chickasaw trustee would be paid the 
greater part of his salary by the Choctaws. 

But the Atoka agreement, 30 Stat. 495,505, 510, specifically 
provided that the trustees' salaries should "be fixed and paid 
by their respective nations." 

Down to the appropriation Act of June 5, 1924, providing 
for one mining trustee only, there appears to have been suf-
ficient tribal existence and tribal government to fix the 
trustees' salaries, and the court finds that as a matter of fact 
for the entire 25-fiscal-year period, 1900 to 1924, the mining 
trustees were paid on warrants issued by the tribal nations. 

During the period in which there was one trustee only the 
proper apportionment of expense is conceded to be one-fourth 
to the Chickasaws, three-fourths to the Choctaws. On this 
basis the plaintiff is entitled to recover $312.23. 

The seventh claim is covered by Finding No. 10. The Act 
of April 26, 1906, prevented the Secretary of the Interior 
from expending from Chickasaw funds for school systems 
more in any one year than "the amount expended for the 
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scholastic year ending June thirtieth, nineteen hundred and 
five." 

Plaintiff says that "during" the scholastic year 1905 an 
amount of $20,871.88 only was disbursed for schools. But 
the statute expresses the maximum differently. It says ex-
pended "for" (not "during") the scholastic year 1905. 

Expenses for the Chickasaw schools were met by tribal 
warrants. It is apparent from the findings that tribal war-
rants issued for school purposes in 1905 were not at once 
presented for payment, but if so presented were not paid 
until 1906. The amount paid on these warrants, issued for 
educational purposes in 1905, amounted to $155,552.19. 

There is no proof of expenditure from Chickasaw funds 
in the United States Treasury for any one year, to the end 
of the fiscal year 1929, of any amount exceeding $155,552.19. 
Consequently there can be no recovery. 

The eighth claim is for expenditures from tribal funds 
made without specific appropriation by Congress, in viola-
tion of Section 18 of the Act of August 24,1912, 37 Stat. 518, 
531. Such unlawful expenditures were made, and they are 
listed item by item in Finding No. 11. As to items other than 
$671.64 for "Miscellaneous agency expenses including em-
ployees", they would be recoverable except that on their 
face they would be gratuities for the benefit of the plaintiff 
if expended from funds of the United States and not from 
tribal funds. To give plaintiff judgment for them would 
result in expenditure from funds of the United States of gra-
tuities for the plaintiff's benefit. 

Section 2 of the Act of August 12, 1935, 49 Stat. 571, 596, 
provides: 

In all suits now pending in the Court of Claims by 
an Indian tribe or band which have not been tried or 
submitted, and in any suit hereafter filed in the Court 
of Claims by any such tribe or band, the Court of Claims 
is hereby directed to consider and to offset against any 
amount found due the said tribe or band all sums ex-
pended gratuitously by the United States for the benefit 
of the said tribe or band; and in all cases now pending 
or hereafter filed in the Court of Claims in which an 
Indian tribe or band is party plaintiff, wherein the duty 
of the court is merely to report its findings of fact and 
conclusions to Congress, the said Court of Claims is 
hereby directed to include in its report a statement of 
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the amount of money which has been expended by the 
United States gratuitously for the benefit of the said 
tribe or band: Provided, That expenditures made prior 
to the date of law, treaty, or Executive order under 
which the claims arise shall not be offset against the 
claims or claim asserted; and expenditures under the 
Act of June 18, 1934 (48 Stat, L. 984), except expendi-
tures under appropriations made pursuant to section 5 
of such Act, shall not be charged as offsets against any 
claim on behalf of an Indian tribe or tribes now pending 
in the Court of Claims or hereafter filed: Provided fur-
ther, That funds appropriated and expended from tribal 
funds shall not be construed as gratuities; and this sec-
tion shall not be deemed to amend or affect the various 
Acts granting jurisdiction to the Court of Claims to 
hear and determine the claims listed on page 678 of the 
hearings before the subcommittee of the House Com-
mittee on Appropriations on the second deficiency ap-
propriation bill for the fiscal year 1935: And provided 
further, That no expenditure under any emergency ap-
propriation or allotment made subsequently to March 4, 
1933, and generally applicable throughout the United 
States for relief in stricken agricultural areas, relief from 
distress caused by unemployment and conditions result-
ing therefrom, the prosecution of public works and pub-
lic projects for the relief of unemployment or to increase 
employment, and for work relief (including the civil 
works program) shall be considered in connection with 
the operation of this section. 

It was held in effect in Choctaw Nation v. United States, 
91 C. Cls. 320,371, that expenditures in the way of beneficial 
gratuities, derived through a judgment, were improper 
under the act of August 12, 1935. It follows that plaintiff 
is not entitled to judgment for the difference of $3,823.23 even 
though expended from tribal funds without appropriation by 
Congress. The item of $671.64 would not be a gratuity, and it 
is therefore recoverable. 

The ninth claim is for certain balances of the plaintiff 
alleged to have been advanced to disbursing officers, but not 
expended or accounted for. Finding No. 12 describes them. 
On this claim plaintiff is entitled to recover $9,517.61, made 
up of $8,257.63 and $1,259.98. 

The tenth claim is based on recorded defalcation of a dis-
bursing agent, The accounts bear an entry of $31,568.21 
stated as "Shortage in the accounts of R. D. C. Collins 
$31,568.21." But when Congress came to appropriate money 
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to cover the shortage only $24,982.29 was appropriated as 
principal, and that amount was restored to the fund. 

In the absence of proof of the amount of the defalcation, 
aside from the entry of $31,568.21, it cannot be said that 
Congress appropriated less than the net actual loss. We 
have the judgment of Congress against an accounting entry, 
and no recovery can be had. Nor can it be said that the 
substantial interest allowed, $20,610.39, was a gratuity. In-
terest was justly due and defendant may not recover it as 
gratuity. 

The eleventh claim covers several items that plaintiff de-
scribes as "Unauthorized transfers of Chickasaw funds to 
funds of other tribes." These items are set forth in Finding 
No. 14. 

The finding states the absence of proof and this lack 
precludes recovery. The items were adjustments in the 
accounts. To readjust them requires more information than 
the accounting affords. Presumably there was reason for 
making the adjustments and at this time to readjust the 
accounting might conceivably reintroduce errors that the 
adjustments were designed to correct. 

No recovery can be had on these items. 
The twelfth claim the plaintiff entitles "Unauthorized de-

posit of Chickasaw moneys to funds of other tribes." The 
items are listed in Finding No. 15. 

These claims have the defect of those in the preceding 
finding. There is lack of proof that the deposits were er-
roneously made. The mere fact of deposit to other than a 
Chickasaw fund, without more, does not entitle plaintiff to 
recover*. It is quite evident that the accounting of funds 
was a major proposition. Under such circumstances num-
erous corrections, adjustments, transfers were necessary. It 
would be altogether exceptional if they were not necessary. 
No judgment of recovery can be based on the showing made. 

The thirteenth claim is described in Finding No. 16. It 
is an item of $5,156.00 interest on bank deposits indicated in 
the accounts as accruing on Chickasaw funds, but transferred 
and redeposited in the United States Treasury in three 
several amounts as interest on Cherokee, Choctaw, and Creek 
bank deposits. They represent collections jointly for the 
Choctaw and Chickasaw Nations. The assignment to the 
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Cherokees, Choctaws, and Creeks was an administrative ad-
justment, as to which there is no proof of impropriety or 
incorrectness. The claim may not be allowed. 

The fourteenth claim is for alleged illegal disbursements 
from Chickasaw funds for exchange fees. There is no 
question that Congress did not authorize the disbursement; 
the defendant concedes that; but to recover the fees now 
would constitute a gratuity under the Act of August 12,1935, 
49 Stat. 571, 596. Transmittal of the funds to the U. S. 
Treasury was an incident of their collection, which was being 
done for the plaintiff's benefit by the Government's fiscal 
officers. There can be no recovery, therefore, on this item. 

The fifteenth claim is, as the plaintiff states it, "illegal dis-
bursements of Chickasaw funds made by defendant for other 
tribes." The facts relative thereto are set forth in Finding 
No. 18. 

In the voluminous accounting of Indian funds there were 
necessarily many adjustments and redistributions. In none 
of the items described in this finding is there proof of error 
in redistribution, and we may not assume that such an error 
existed, where the action taken appears as an adjustment, or 
readjustment. The plaintiff is not entitled to recover on 
this claim. 

The sixteenth. daim, as plaintiff styles it, is "Errors of 
defendant in failing to credit Chickasaw funds with Chick-
asaw moneys." The plaintiff is entitled to recover on this 
claim, in its entirety, consisting of three items, (a) $480.73, 
(b) $3,700.00, (c) $609.00, a total of $4,789.73. The first 
item, $480.73, is a manifest error in bookkeeping. The two 
other items are errors by the disbursing agent at the Union 
Agency, in the taking up of Chickasaw funds, and are allow-
able items. 

The seventeenth claim is entitled "Chickasaw moneys er-
roneously returned to surplus by defendant." Two items of 
this claim, (a) $100.00 and (c) $21.52, were transferred or 
returned to surplus in error and are recoverable in the total 
amount of $121.52. The second item (b) was properly re-
turned to surplus and may not be recovered. It was part 
of an appropriation to pay commissioners for service ren-
dered, and the plaintiff here is not entitled to receive their 
pay, if in fact they were underpaid. 



40 

The eighteenth and last claim of the plaintiff is for in-
terest on enumerated items, being for the major part items 
for allegedly excess annual expenditures of Indian funds on 
schools. See Finding No. 10, which is plaintiff's seventh 
claim, described above, no part of which is allowed. The 
principal not being recoverable, the claim for interest also 
falls. 

Interest is also claimed on the two items of $93.75 and 
$25.00, which will be found in Finding No. 11 herein. The 
items of principal not being recoverable, interest also is not 
recoverable. 

The remainder of the case is confined to defendant's claim 
of offsets. This claim is covered by Finding No. 21 and 
consists of several items. None of them is an allowable 
item. They are all transfers, without any proven error. In 
fact two of them are merely transfers from one Chickasaw 
fund to another. 

As has already been indicated, no readjustment is proper 
where' the adjustment is not shown to be erroneous. To 
make another adjustment might well result in nullifying the 
correction of an error. 

The special findings made are far more elaborate than 
requested by either side. A thorough investigation has been 
made in matters of accounting, with results that are, in many 
instances, contrary to the requests made. The findings re-
quested by either party have not been in satisfactory detail. 

Plaintiff is entitled to recover on items and in amounts 
as follows: 
Finding: A m o u n t 

4 (c) : $4. 446. 05 
5 2,000. 00 
6 l , 000. 00 
9 312.23 
1 1 671. 64 
12 (a) 8,257.63 
1 2 ( b ) 1,259.98 
1 9 ( a ) _ _ _ 480.73 
1 9 ( b ) 3,700.00 
19 (c) 609.00 
2 0 ( a ) 100.00 
2 0 ( c ) 21.52 

Total. 22, 858. 78 
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There remains the matter of gratuities, if any, under the 
Act of August 12, 1935, to be offset against the sum of 
$22,858.78 recoverable by the plaintiff. 

The gratuities found in Chickasaw Nation v. The United 
States and Choctaw Nation, case No. K-334, decided this 
day, amount to $69,920.39, but are not used in that case 
and are therefore available in their entirety for offset in the 
instant case. They are so applied to the extent of $22,858.78, 
and the balance is available for future application. 

The petition must be and is dismissed. It is so ordered. 

MADDEN, Judge; WHITAKER, Judge; and LITTLETON, Judge, 
concur. 

JONES, Judge, took no part in the decision of this case. 
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