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I . 
JURISDICTION. 

The instant suit was filed by the Chickasaw Na-
tion and against the United States of America as the 
sole party defendant, by authority of the Jurisdiction-
al Act of Congress of June 7, 1924 (43 Stat., 537); 
and the first section of which Act is as follows: 

"That jurisdiction be, and is hereby, confer-
red upon the Court of Claims, notwithstanding 
the lapse of time or the statutes of limitation, to 
hear, examine, and adjudicate and render judg-
ment in any and all legal and equitable claims 
arising under or growing out of any treaty or 
agreement between the United States and the 
Choctaw and Chickasaw Indian Nations or Tribes, 
or either of them, or arising under or growing out 
of any act of Congress in relation to Indian af-
fairs which said Choctaw and Chickasaw Nations 
or Tribes may have against the United States, 
which claims have not heretofore been determined 
and adjudicated on their merits by the Court of 
Claims or the Supreme Court of the United 
States." 

Section 6 of the Act also provides that, 
"The Court of Claims shall have full au-

thority by proper orders and process to bring in 
and make parties to such suit any or all persons 
deemed by it necessary or proper to the final de-
termination of the matters in controversy"; 

and, by authority of that Section, and upon the Pe-
tition of the defendant, the United States of America 
alleging, 
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"That should the Court find that the allega-
tions in plaintiff's petition are true, it would be 
apparent that the Choctaw Nation has heretofore 
unlawfully benefitted to the extent of whatever 
money judgment might be found due plaintiff, and 
that any judgment herein should be against the 
Choctaw Nation and not against the United States 
of America " , 

the Choctaw Nation of Indians was interpleaded, and 
made a party defendant in the instant suit. 
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II. 
STATEMENT OF THE CASE, 

(a) The Issues. 

In the instant suit, the complainant, the Chicka-
saw Nation of Indians, seeks to recover compensation 
for its common interest in the lands allotted to the 
Choctaw Freedmen (the former slaves of the Choctaw 
Indians), which lands were owned in common by the 
Choctaw and Chickasaw Nations. 

When the Choctaw and Chickasaw ' ' Atoka Agree-
ment" of June 28, 1898 (30 Stat., 495), and the "Sup-
plementary Agreement" of July 1,1902 (32 Stat., 641) 
came to be made, the Chickasaw Nation contended that 
neither the Choctaw Freedmen, nor the Chickasaw 
Freedmen, had any legal right to receive 40 acre allot-
ments, out of the commonly owned lands of the Choc-
taw and Chickasaw Nations; and, while this contention 
was admitted by the Choctaw Nation, it insisted upon 
allotments to the Choctaw Freedmen, because (by an 
Act of the Choctaw Council, passed in 1883, and to 
which the Chickasaw Nation, the other common owner 
of the lands involved, had never assented), and it was 
anxious to noiv make legal what had been illegally at-
tempted in 1883, as will be shown. 

Under these conditions, it appealed to the Chick-
asaw Nation to agree to such allotments; and the Chick-
asaw Nation agreed, to the same, only upon the con-
dition that there be incorporated into said Agreements, 
saving clauses, as the guarantys of the United States 
and the Choctaw Nation, that the Chickasaw Nation 
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would receive compensation for its interest in the 
commonly owned lands to be allotted to the Choctaw 
Freedmen, by a corresponding reduction of the al-
lotments of Choctaw Indian citizens, or by an adjust-
ment or settlement otherwise. 

To this condition the Choctaw Nation readily 
agreed, and the United Statse assented; and, accord-
ingly, such guarantys, in the form of saving clauses, 
were so incorporated into, and made a part of, said 
Agreements; and the Chickasaw Nation had no reason 
to doubt that such guarantys, upon the part of the 
United States and the Choctaw Nation, would be en-
forced by the United States, and redeemed by the 
Choctaw Nation, in the division and distribution of 
the common estates of the Choctaw and Chickasaw 
Nations. 

The Chickasaw Nation has relied upon such guar-
antys, from the time they were given to the present 
time; and it contends that it should now recover a 
judgment against the United States, or the Choctaw 
Nation, in the instant suit, for "just compensation" 
for its common interest in such lands. 

(b) How the Choctaw and Chickasaw Freedmen con-
troversy arose. 

By Article 3 of the Treaty of 1866 (14 Stat., 769), 
the Choctaw and Chickasaw Nations ceded to the Unit-
ed States, for a named consideration of $300,000, the 
so-called "Leased District" lands (comprising more 
than 7,000,000 acres of their Western lands, and lying 
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between the Canadian and Red Rivers on the North 
and South, and the 98th and the 100th meridians of 
west longitude on the East and West). 

(The full text of said Article 3 of the Treaty 
of 1866, under which such "Leased District" lands 
were ceded to the United States, is set out in the 
Appendix to "Evidence for Complainant"; R. 
92-3) 

An examination of the same will show that the 
named consideration of $300,000 for the cession of 
such lands was not to be paid to, nor enjoyed by, the 
Choctaw and Chickasaw Nations, but was to be held 
in trust, until the Nations should adopt their Freed-
men, and give them political rights as citizens, and also 
give them 40 acre allotments out of the commonly 
owned lands of the two Nations; and that, if so adopted 
and given allotments, "within two years from the rat-
ification of the Treaty", the consideration of $300,000 
was to be paid to the Choctaw and Chickasaw Nations, 
in the proportion of Three Fourths to the former and 
One Fourth to the latter; and that, if not so adopted 
and given allotments, such moneys should be held for 
the use and benefit of such Freedmen. 

(c) The Choctaw Nation and the Choctaw Freedmen. 

The Choctaw Nation took no action in relation to 
the Choctaw Freedmen within the two year period of 
limitation fixed by said Article 3 of the Treaty of 1866; 
nor was any action, in that respect, taken or attempted, 
for seventeen years, or until 1883. 
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Then, by an Act of the General Council of the 
Choctaw Nation, approved May 21, 1883 ("Constitu-
tion and Laws of the Choctaw Nation, 1894"; pages 
335-6), the Choctaw Nation adopted the Choctaw 
Freedmen and conferred upon them limited political 
rights of Choctaw citizenship (which the Choctaw Na-
tion, acting alone, might legally do). 

The same Act, however, also attempted to confer 
upon such Freedmen, some rights of ownership in 40 
acre allotments, out of the commonly owned lands; and 
since there was no consent by the Chickasaw Nation 
(the other common owner), it is contended that such 
attempt, in so far as the commonly owned lands were 
concerned, was illegal, and not binding upon the Chick-
asaw Nation. 

Throughout all the intervening years (from 1883 
until the making of the said Agreements of 1898 and 
1902), a bitter controversy over the Choctaw Freedmen 
arose and raged, between the Choctaw and Chickasaw 
Nations, as will be shown. 

The Chickasaw Nation had resented the attempt 
of the Choctaw Nation (acting alone, and without the 
consent of the Chickasaw Nation), to dispose of lands 
commonly owned, in violation of the rights of the 
Chickasaw Nation, the other common owner; and this 
was the situation when the said "Atoka Agreement" 
of 1898, and the ' ' Supplementary Agreement'' of 1902, 
came to be made. 

In those Agreements, this controversy was set-
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tied, and these differences were composed, by the in-
corporation into said Agreements of the guarantys, 
in the form of saving clauses, for safeguarding the 
rights of the Chickasaw Nation to receive compensa-
tion for its interest in the commonly owned lands to be 
allotted to the Choctaw Freedmen. 

The sum total of this plan, regarding allotments 
to the Choctaw Freedmen, was: The Choctaw Nation, 
being aware that its attempt (in 1883) to confer rights 
of ownership upon the Choctaw Freedmen in the com-
monly owned lands, was illegal, and being still anxious 
to redeem its former promise, it was willing to con-
tribute its Three Fourths interest in such lands (by a 
corresponding reduction of the allotments of Choctaw 
Indian citizens); and then to give a guaranty to the 
Chickasaw Nation that such allotment reductions would 
be made, as the compensation of the Chickasaw Nation 
for its One Fourth interest in such commonly owned 
lands so allotted to the Choctaw Freedmen. 

The plan was fair and workable, and it only re-
mained for the United States to enforce the same, in 
the division and distribution of the common tribal es-
tates,- but such plan (for the reduction of Choctaw In-
dian citizen allotments), so agreed upon, was never 
enforced, and the Chickasaw Nation has sustained the 
loss here complained of. 

The Choctaw Nation was not only willing and 
anxious to give such guarantys to the Chickasaw Na-
tion, for the reasons stated, but the United States was 
willing to undertake the enforcement of the same, since 
it was a party to said Agreements. 
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Then, at various times, and in various ways, the 
Choctaw Nation has not only admitted that the Chick-
asaw Nation is entitled to receive compensation for its 
common interest in the lands involved, but has done 
everything that lay within its power to redeem its 
guarantys to that effect; but it has been without the 
power to do so, because of its condition of dependency, 
as the Indian ward of the United States. 

Therefore, the Chickasaw Nation is availing itself 
of the only means of relief which has ever been afford-
ed, by seeking judgment, in the instant suit, against 
the United States, or the Choctaw Nation. 

(d) The Chickasaw Nation and the Chickasaw Freed-
men. 

In order that there may be no confusion of issues, 
it should be stated that, in whatever has been done re-
garding the 40 acre allotments to Chickasaw Freed-
men, out of the commonly owned lands of the Choctaw 
and Chickasaw Nations, the only bearing which such 
events have upon the issues in the instant case, is: 

All lands allotted to both the Choctaw and 
Chickasaw Freedmen were commonly owned by 
the Choctaw and Chickasaw Nations; 

The United States has compensated the Choc-
taw and Chickasaw Nations for the commonly 
owned lands allotted to the Chickasaw Freedmen; 
and the Choctaw Nation has received its Three 
Fourths share of such moneys, according to its 
common ownership in such lands; and 

The Chickasaw Nation has never received 
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any compensation whatsoever for its One Fourth 
interest in the commonly owned lands allotted to 
the Choctaw Freedmen, notwithstanding the guar-
antys of both the United States and the Choctaw 
Nation, to that effect, contained in the said Agree-
ments of 1898 and 1902. 

The Chickasaw Nation never took any action what-
soever, regarding the Chickasaw Freedmen, either 
within the two year period fixed by said Article 3 of 
the Treaty of 1866, or at any other time; and there 
has never been, nor will there be, any contention other-
wise. 

But, as has been stated, the Choctaw Nation had 
illegally attempted to give the Choctaw Freedmen some 
rights of ownership in the commonly owned lands (by 
the said Act of the Choctaw Council of 1883); and 
thus, when the Agreements of 1898 and 1902 come to 
be made, and when it still insisted upon 40 acre allot-
ments to the Choctaw Freedmen, it could do no less 
than to guaranty compensation to the Chickasaw Na-
tion for its common interest in such lands, if its at-
tempted illegal act was to be made legal. 

In the original "Atoka Agreement", negotiated 
and signed by the Commissioners for the United States 
and for the Choctaw and Chickasaw Nations, at Atoka, 
in the Indian Territory, on April 23, 1897, there was 
no reference whatsoever to the Chickasaw Freedmen, 
since all the Commissioners were aware that neither 
they, nor any one for them, claimed any right to 40 
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acre allotments, out of the commonly owned lands 
of the Choctaw and Chickasaw Nations, as will be 
shown. 

But, when that Agreement was sent on to Wash-
ington for ratification by the Congress, Hon. Henry 
L. Dawes (who was the Chairman of the United States 
Commission, but who was not present when the Agree-
ment was negotiated and signed), demanded that it 
be amended, by setting aside 40 acre allotments for 
the Chickasaw Freedmen, and "held and used by 
them until their rights * * * shall be determined, in 
such manner as shall hereafter be provided by Act of 
Congress" (as will be shown). 

And so, when the original "Atoka Agreement" 
of April 23,1897, was ratified by the Act of Congress of 
June 28, 1898 (30 Stat., 495), it contained the amend-
ment demanded by Chairman Dawes, relating to a plan 
for allotments, out of the commonly owned lands, to 
the Chickasaw Freedmen. 

Then, when the "Supplementary Agreement" of 
July 1, 1902 (32 Stat., 641) came to be made, it con-
tained a provision authorizing the Choctaw and Chick-
asaw Nations (the common owners of the lands in-
volved), to file suit in the United States Court of 
Claims (and for an appeal to the Supreme Court of 
the United States), to test the rights of the Chickasaw 
Freedmen; and it further provided that, if the courts 
should decide that the Chickasaw Freedmen were not 
entitled to such lands, judgment should be rendered 
against the United States for the value of the same. 
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In that suit, the Choctaw and Chickasaw Nations 
prevailed; and judgment was rendered in their favor 
for the sum of $606,936.08; and that sum was appro-
priated by the Congress, and paid to the common 
owners of the lands involved, in the proportions of 
Three Fourths to the Choctaw Nation and One Fourth 
to the Chickasaw Nation, as will be shown. 

The sum total of all of these events was that the 
United States was desirous of providing 40 acre al-
lotments for the Chickasaw Freedmen, irrespective 
of any rights in the lands which they might, or might 
not, have had; and thus, the United States, in effect, 
bought such lands from the common owners, and paid 
them therefor, and presented them to the Chickasaw 
Freedmen. 

Therefore, since the Choctaw and Chickasaw Na-
tions have received compensation for such lands, in 
the proper proportions of their common ownership, 
all questions relating to the same have long since been 
finally settled; and the sole remaining question to be 
settled in the instant case, is the claim of the Chickasaw 
Nation for compensation for its common interest in 
the lands allotted to the Choctaw Freedmen, under the 
guarantys contained in the said Agreements, and here-
in relied upon. 

Ill 

(e) The liability of the United States, or the Choctaw 
Nation. 

The matter of the enforcement of the guarantys 
contained in said Agreements (to which the United 
States was a party), rested wholly in the hands of 
the United States. 

The United States was the guardian, and the 
Choctaw and Chickasaw Indians were its wards; and 
the duties and responsibilities of the United States, 
as such guardian, have been clearly defined by the 
Supreme Court of the United States in the case of 
Choctaw Nation v. United States (119 U. S., 1-44, and 
other cases therein cited and quoted). 

While the United States has plenary potver, in the 
administration of the property and affairs of its In-
dian wards, the limitations and restrictions upon the 
exercise of such plenary power have also been very 
clearly defined, in a long line of the applicable deci-
sions of the Supreme Court of the United States (which 
will also be cited and quoted): 

It is contended that, in ignoring, and in refusing 
to enforce, the guarantys contained in the said Agree-
ments of 1898 and 1902, for the reduction of the allot-
ments of Choctaw Indian citizens, to the extent of the 
value of the lands allotted to the Choctaw Freedmen, 
it gave them allotments in excess of what they were 
legally entitled to; and to the extent of its One Fourth 
interest in that value, the Chickasaw Nation sustained 
the loss here complained of. 
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It is also contended that the United States there-
by became liable for the loss thus sustained by the 
Chickasaw Nation, and that judgment therefor should 
be rendered against the United States. 

The Choctaw Nation has been made a party de-
fendant, upon the petition of the United States, upon 
the theory that, under its guarantys, it received the 
benefits of what the Chickasaw Nation lost, and is lia-
ble for such loss, and should be required to respond; 
and if the court should so hold, in that event, judg-
ment should be rendered against the Choctaw Nation. 

(f) Contentions. 

The contentions of the complainant, the Chicka-
saw Nation of Indians, in the instant case, are summed 
up, and set out, as follows: 
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(i) 

The United States and the Choctaw Nation guar-
anteed, that the Chickasaw Nation would receive com-
pensation for its interest in the 40-acre allotments to 
the Choctaw Freedmen, out of the commonly owned 
lands, by corresponding reductions of the allotments 
of Choctaw Indian citizens, or by an adjustment or 
settlement otherwise; and such guarantys, in the form 
of saving clauses were incorporated into the Choctaw 
and Chickasaw "Atoka Agreement" of June 28, 1898 
(30 Stat., 495) and the "Supplementary Agreement" 
of July 1, 1902 (32 Stat., 641). 

(2) 

The Choctaw Nation has admitted its guaranty to 
compensate the Chickasaw Nation for its interest in 
the commonly owned lands allotted to the Choctaw 
Freedmen, and both the Choctaw and Chickasaw Na-
tions have done everything that lay within their power 
to redeem and enforce the same, but, because of their 
condition of dependency, as the Indian wards of the 
United States, they have been unable to bring about 
such redemption and enforcement; and the only op-
portunity ever afforded the Chickasaw Nation for re-
lief, has been in the passage of the Jurisdictional Act 
of Congress of June 7, 1924 (43 Stat., 537), under 
which the instant suit has been filed. 
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(3) 
If judgment be rendered herein for the Chicka-

saw Nation, and against the United States or the Choc-
taw Nation, upon the guarantys relied upon, such judg-
ment should be for the value of the One Fourth interest 
of the Chickasaw Nation in the lands allotted to the 
Choctaw Freedmen, as its "just compensation" there-
for; and such "just compensation" should be computed 
according to the rule and measure laid down by the 
applicable decisions of the United States Court of 
Claims and the Supreme Court of the United States. 

These contentions will be discussed, and support-
ed by evidence and authorities, in the order above set 
out, in the ARGUMENT which follows: 
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i l l . 
A R G U M E N T . 

(1) 

The United States and the Choctaw Nation guar-
anteed that the Chickasaw Nation would receive com-
pensation for its interest in the 40-acre allotments to 
the Choctaw Freedmen, out of the commonly owned 
lands, by corresponding reductions of the allotments 
of Choctaw Indian citizens, or by an adjustment or 
settlement otherwise; and such guarantys, in the form 
of saving clauses, were incorporated into the Choctaw 
and Chickasaw "Atoka Agreement" of June 28, 1898 
(30 Stat., 495) and the "Supplementary Agreement" 
of July 1, 1902 (32 Stat., 641). 

(a) The Choctaw and Chickasaw "Atoka Agreement" 
of June 28, 1898 (30 Stat., 495). 

The guaranty of the United States and the Choc-
taw Nation, upon which the Chickasaw Nation relies in 
the instant suit, is contained in the Amended "Atoka 
Agreement", as ratified by the Congress of June 28, 
1898 (30 Stat., 495), w h i c h amended the original 
"Atoka Agreement", negotiated at Atoka, in the In-
dian Territory, and signed on April 23, 1897, by the 
Commissioners for the United States, the Choctaw 
Nation and the Chickasaw Nation; and the same guar-
anty was reaffirmed, in the " Supplementary Agree-
ment" of July 1, 1902 (32 Stat., 641), as will be 
shown in the next subdivision of this Argument. 
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The guaranty contained in the said Agreement of 
1898, is as follows: 

' ' That the lands allotted to the Choctaw and Chick-
asaw freedmen are to be deducted from the por-
tion to be allotted under this agreement to the 
members of the Choctaw and Chickasaw tribe so 
as to reduce the allotment to the Choctaws and 
Chickasaws by the value of the same.'' 

This provision says and means, no more and no 
less, that the lands to be allotted to the Choctaw Freed-
men shall be deducted from the allotments of Choctaw 
Indian citizens; and that the lands to be allotted to 
the Chickasaw Freedmen shall be deducted from the 
allotments of Chickasaw Indian citizens. 

As will be shown, the allotments of Chickasaw 
Indian citizens were later relieved of the allotment re-
duction burden imposed upon them by the above quoted 
provision, because, by other provisions of the same 
Amended "Atoka Agreement" of 1898 (and the "Sup-
plementary Agreement" of 1902), the United States 
paid the Choctaw and Chickasaw Nations (in the suit 
therein authorized), for the commonly owned lands 
allotted to the Chickasaw Freedmen, and the moneys 
thus paid w e r e shared, in the proportions of their 
common ownership, of Three Fourths to the Choctaw 
Nation and One Fourth to the Chickasaw Nation; and 
the allotments of Chickasaw Indian citizens were thus 
relieved of the allotment reduction burden which had 
been placed upon them, because of allotments to the 
Chickasaw Freedmen; but the allotment reduction 
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burden upon the allotments of Choctaw Indian citizens, 
remained in full force and effect (and was left exactly 
the same as the provision contained in the original 
"Atoka Agreement" of 1897), as the guaranty of the 
United States and Choctaw Nation that the Chickasaw 
Nation would receive compensation for its common 
interest in the lands allotted to the Choctaw Freed-
men, by a corresponding reduction of the allotments of 
Choctaw Indian citizens. 

And so, when the Choctaw and Chickasaw Nations 
were fully paid for the lands allotted to the Chickasaw 
Freedmen, and the allotment reduction burden thus 
removed from the allotments of Chickasaw Indian citi-
zens, the wording of the amended 1898 Agreement pro-
vision (and above quoted), would be restored to that 
contained in the original 1897 Agreement, and would 
thus, in effect (by removing all references to Chickasaw 
citizen and Chickasaw Freedmen allotments), be made 
to read as follows: 

"The lands allotted to the Choctaw * * * 
freedmen are to be deducted from the portion to 
be allotted under this agreement to the members 
of the Choctaw # * * tribe so as to reduce the al-
lotment to the Choctaws * * * by the value of the 
same." 

But, there are other lights which make plain and 
clear the whole situation existing between the Choctaw 
and Chickasaw Nations, relating to the Choctaw and 
Chickasaw Freedmen; and those lights are thrown by 
the settlement of the controversies, and the reasons 
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therefor when the original Atoka Agreement of April 
23, 1897, came to be made; and by what was, and was 
not, actually incorporated into that Agreement, on the 
subject of the Freedmen, as shown by testimony ap-
pearing in the Record herein. 

For that purpose, the full text of the orig-
inal "Atoka Agreement" of April 23, 1897, has 
been proven, and introduced as "Evidence for 
Complainant" (R. 54). 

Then, the title page; and page 3, showing the 
names of the Commissioners for the United States, 
the Choctaw Nation and the Chickasaw Nation; 
and page 17, which is all the original Agreement 
contains upon the subject of Freedmen; and the 
last page, showing the names of the signers of 
the Agreement, and the place where, and date 
when, the same was signed, have been printed 
in the "Evidence for Complainant" (R. 55-58). 

Then, the oral testimony of Holmes Colbert, 
the only living member of the Chickasaw Indian 
Commission, has been taken; and the same ap-
pears in the "Evidence for Complainant" (R. 
49-78). 

The only Freedmen provision in the original 
Atoka Agreement of 1897 related to the Choctaw 
Freedmen; and was as follows: 

"Provided t h a t the lands allotted to the 
Choctaw freedmen, are to be deducted from the 
portion to be allotted under this agreement to 
the members of the Choctaw tribe, so as to reduce 
the allotments to the Choctaws by the value of 
the same and not affect the value of the allotments 
to the Chickasaws." 

Such original "Atoka Agreement" contained no 
provision, and no reference whatsoever, to the Chick-
asaw Freedmen, since neither they nor any one for 
them, claimed that they were entitled to share in the 
commonly owned lands of the Choctaw and Chickasaw 
Nations; and no allotments to them were ever consid-
ered until the original "Atoka Agreement" of 1897 
came to be ratified by Congress; and then, when rati-
fied by the Act of June 28, 1898 (30 Stat., 495), it 
contained an amendment providing for 40 acre allot-
ments, also, to the Chickasaw Freedmen, out of the 
commonly owned lands, but 

" * * * to be selected, held and used by them until 
their rights under said treaty shall be determined, 
in such manner as shall hereafter be provided 
by Act of Congress." 

When, upon the insistence of Senator Dawes (tes-
timony of Holmes Colbert; R. 59-60 and 70-72), the 
well intentioned friend of the Chickasaw Freedmen 
(who was the Chairman of the United States Commis-
sion, but who had not been present when the original 
"Atoka Agreement" of April 23, 1897, had been made, 
and in which only the Choctaw Freedmen had been pro-
vided for), an amendment was adopted for conditional 
allotments to Chickasaw Freedmen (but subject to 
the future action of the Congress), it become necessary 
to amend the original allotment reduction provision, 
by applying the same to the allotments of Chickasaw 
Indian citizens, on account of allotments to the Chick-
asaw Freedmen (in the event such conditional allot-
ments became legal and final); whereas, in the orig-
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inal "Atoka Agreement" the allotment reduction pro-
vision applied only to the allotments of Choctaw In-
dian citizens, on account of the Choctaw Freedmen. 

This amendment applying the allotment reduction 
provision to the allotments of Chickasaw Indian citi-
zens, was unfair to the Chickasaw Nation, but it had 
no Commissioners at Washington when the original 
"Atoka, Agreement" w a s amended (testimony of 
Holmes Colbert, R. 69); but it was not alarmed, be-
cause it had every reason to hope and believe that 
compensation would be recovered by the Choctaw and 
Chickasaw Nations in the forthcoming suit, for that 
purpose; and that the allotments of Chickasaw Indian 
citizens would thereby be relieved of the hazard of loss 
thus imposed upon them; and that was the way it 
worked out. 

For, Section 36-40 of the '1 Supplementary Agree-
ment" of July 1, 1902 (32 Stat., 641), authorized a 
suit, by the Choctaw and Chickasaw Nations a n d 
against the United States, to test the rights of the 
Chickasaw Freedmen in the commonly owned lands 
allotted to them; and, in that suit (United States vs. 
Choctaw and Chickasaw Nations, 193 U. S. 115), the 
Nations prevailed, and were paid $606,936.08; and 
such moneys were distributed, according to propor-
tions of common ownership, which were Three Fourths 
to the Choctaw Nation and One Fourth to the Chicka-
saw Nation; and thus the threatened allotment reduc-
tion hazard was forever removed from Chickasaw In-
dian allotments. 

There is irony in the outcome of this situation, 
in that the Choctaw Nation received its Three Fourths 
share of the money received as compensation for the 
commonly owned l a n d s allotted to the Chickasaw 
Freedmen; whereas, if the Choctaw and Chickasaw 
Nations had lost the suit, the whole loss would have 
fallen upon Chickasaw citizen allottees; and now after 
the passage of some thirty-eight years, the Chicks as aw 
Nation is still battling for compensation for its com-
mon interest in the lands allotted to the Choctaw 
Freedmen, under the guarantys of the United States 
and the Choctaw Nation, which are relied upon in the 
instant suit. 

The oral testimony of Holmes Colbert, which will 
now be considered, makes plain the existing conditions, 
regarding Choctaw and Chickasaw Freedmen at the 
time the original "Atoka Agreement" of 1897 was 
made; and also how, and why, the Choctaw Nation pre-
vailed upon the Chickasaw Nation to agree to incorpo-
rate into that Agreement the guaranty of the United 
States and the Choctaw Nation, for compensating the 
Chickasaw Nation for its common interest in the lands 
to be allotted to the Choctaw Freedmen, by the reduc-
tion of the allotment of Choctaw Indian citizens, or by 
an adjustment or settlement otherwise. 

This testimony has been taken for the principal 
purpose of proving the full text of the original "Atoka 
Agreement" of April 23, 1897, and of showing that 
the sole and only Freedmen provision it contained was 
for the reduction of the allotments to Choctaw Indian 
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citizens, on account of allotments to the Choctaw freed-
men (to w h i c h the Chickasaw Nation reluctantly 
agreed, upon the insistence of the Choctaw Nation, in 
order that the Choctaw Nation might redeem its illegal 
1883 promise of allotments to the Choctaw Freedmen); 
and for the further purpose of having this sole sur-
vivor of the Chickasaw Indian Commission (who is 
well educated, and of long years experience in the 
public affairs of the Chickasaw Nation, as a member 
and public official), confirm and corroborate, from his 
observation, experience and participation therein, the 
transactions and events shown by other portions of 
the record, and upon which the complainant, the Chick-
asaw Nation relies in the instant case. 

The following is a synopsis of the oral testimony 
of Holmes Colbert, taken at Calera, Oklahoma, on June 
3, 1940, as the same bears upon the issues in the in-
stant case (R. 49-78): 

That his name is Holmes Colbert; and he 
resides at Calera, Oklahoma, and is 77 years old, 
and a member of one fourth blood of the Chicka-
saw Nation (R. 50-1). 

That he attended the Indian Schools, and 
took a law course of two years at Washington 
and Lee University (R. 51). 

That he has always taken a deep interest in 
the public affairs of the Choctaw and Chickasaw 
Nation; and being a Chickasaw, his interest was 
deeper in Chickasaw affairs; but was also inter-
ested in Choctaw affairs because the lands of the 
Choctaw and Chickasaw Nations were owned in 
common (R. 51). 

That the legal and accepted basis for the di-
vision of the moneys of the Nations was three 
fourths to the Choctaws and one fourth to the 
Chickasaws (R. 52). 

That he was a member of the Chickasaw 
Senate, and was the Washington Delegate of the 
Chickasaw Nation for three years, from 1896 to 
1899 (R. 52). 

That he was a member of the Chickasaw In-
dian Commission that negotiated the Atoka Agree-
ment; and the sessions were held for about a 
month; and the Agreement was concluded and 
signed on April 23, 1897; and he is the only liv-
ing member of the Chickasaw Indian Commission 
(R, 52-3). 

That after the Agreement was signed, about 
1500 copies were printed, at the expense of the 
Choctaw and Chickasaw Indian Commissions, by 
the Atoka Indian Citizen, and sent out for the in-
formation of the Indian people (R. 53). 

The following is verbatim from the Record: 
Q. Have you now in your possession a copy of the 

original printed pamphlet of the Atoka Agree-
ment? 

A. Yes, sir. 

Q. I hand you, is that the pamphlet to which you 
refer? 

A. Yes, sir. 
By Mr. Cornish: The original pamphlet to 

which the testimony of Mr. Colbert refers is now 
offered in evidence. 

Reporter's N o t e : The original pamphlet 
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copy of the Atoka Agreement introduced in evi-
dence by Mr. Melven Cornish, Attorney for the 
Chickasaw Nation, is hereto attached and made 
a part hereof (R. 53-54). 

Resuming the synopsis of the testimony of Holmes 
Colbert: 

That Senator Dawes was the Chairman of 
the Commission but, on account of his health, 
he was not present, when the agreement was ne-
gotiated and signed (R. 60-1). 

That the agreement contained a reference to 
the Choctaw Freedmen, as follows: 

"Provided that the lands allotted to the 
Choctaw Freedmen, are to be deducted from 
the portion to be allotted under this agree-
ment to the members of the Choctaw tribe 
so as to reduce the allotments to the Choc-
taws by the value of the same and not affect 
the value of the allotments to the Chicka-
saws." 
That he is familiar with how the Choctaw-

Chickasaw freedmen controversy first arose, un-
der Article 3 of the Treaty of 1866; and that it 
gave the Choctaws and Chickasaws an option as 
to whether they would adopt their Freedmen and 
give them the rights of citizenship and forty acres 
of land apiece; and if the Freedmen were adopted 
within two years, the Choctaws and Chickasaws 
were to receive Three hundred thousand dollars; 
and that if not adopted, the government was to 
remove those willing to remove, and give them 
one hundred dollars apiece (R. 64). 

That the Choctaws and Chickasaws did not 
adopt the. Freedmen as required by Article 3 of 
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the Treaty of 1866; and the Chickasaws have 
never adopted their Freedmen (R. 65). 

That in 1883 the Choctaws attempted to adopt 
their Freedmen, which was a considerable number 
of years after the two year limitation; and the 
Chickasaws felt that the attempted adoption was 
illegal, and that the Choctaws had no right to do 
it, and that a part of the property of the Chick-
asaws was being taken without their consent (R. 
65-6). 

That the land was owned by an equally undi-
vided interest, and the Chickasaws have never 
consented to the adoption of the Choctaw Freed-
men by the Choctaw Nation (R. 66). 

That when the original Atoka Agreement of 
April 23, 1897, came to be made, the existing con-
troversy over the attempted adoption of the Choc-
taw Freedmen arose before the Commission; and 
that controversy was settled by the preparation 
and adoption of a provision which was satisfac-
tory to the Commissioners for the United States 
and the Choctaw and Chickasaw Nations; and the 
substance of that provision was that the lands 
allotted to the Choctaw Freedmen should be de-
ducted from the allotments of the Choctaws, so 
as not to reduce the allotments of lands to the 
Chickasaws; and there was no division among the 
Commissioners for the United States and the 
Choctaw and Chickasaw Nations when that pro-
vision was presented and adopted (R. 67-8). 

That he has never heard that the Chickasaws 
have received any compensation for their one 
fourth interest in the lands allotted to the Choc-
taw Freedmen, or that Choctaw allotments have 
been reduced by the value of the same (R. 68). 
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That after the original Atoka Agreement 
was signed on April 23, 1897, it was sent on to 
Washington to be ratified; but none of the Indian 
Commissioners were at Washington when the 
agreement was ratified by Congress (R. 68-9). 

That after the agreement was amended by 
Congress, it was submitted to the Choctaw and 
Chickasaw people for ratification, and was de-
bated in public and private discussions (R. 69). 

That his testimony regarding the making of 
the agreement, and the amendments made at 
Washington is based upon his official participa-
tion as a member, and upon correspondence and 
news reports, and upon public and private discus-
sions of the agreement when it came to be ratified 
by the Indian people (R. 69-70). 

That the amended agreement at Washington 
contained a provision for conditional allotments 
to Chickasaw Freedmen; and up to that time he 
did not know of any proposition for allotments to 
Chickasaw Freedmen (R. 70). 

That his information through the news was 
that Senator Dawes, Chairman of the Commis-
sion, refused to sign the agreement for the reason 
that the Chickasaw Freedmen were not provided 
for (R. 72). 

That when the provision making conditional 
allotments to Chickasaw Freedmen was inserted 
in the Agreement the Chickasaw people had no 
opportunity to protest; but they were not alarmed 
because they thought the court would give them 
justice (R. 73). 

That he had information that the United 
States had agreed to a suit in the Court of Claims 
to test the right of the Chickasaw Freedmen, and 
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that the suit resulted in the payment by the Unit-
ed States for the lands allotted to the Chickasaw 
Freedmen (R. 76). 

That the Chickasaws have never received 
any compensation for the lands allotted to the 
Choctaw Freedmen (R. 77). 

That his sole and only interest in this case 
is as an enrolled member of the Chickasaw Nation 
(R. 89). 

At the taking of the testimony of Holmes Colbert, 
the attorneys for the United States and the Choctaw 
Nation made numerous objections, which appear in 
the record; and, in answer to such objections, it is 
respectfully submitted that such testimony is in all 
respects, competent, relevant and material. 

Where the construction and meanings of statutes 
are under consideration, the courts will take into con-
sideration, 

<<# * * fa c^ s a n ( j circumstances existing at 
the time of, and leading up to, its enactment, such 
as the history of the times, the habits and ac-
tivities of the people, the state of the existing law, 
and the evils to be remedied by the new act.'' 

This is the text of the law, after an examination 
of the applicable cases upon that subject, as summed 
up in Volume 59, Corpus Juris, pages 1014-16. 

The statutes under consideration are those con-
tained in the Amended "Atoka Agreement", which 
passed Congress as Section 29 of the so-called "Curtis 
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Act" of June 28, 1898 (30 Stat., 495); and the follow-
ing are the first words of that Section: 

"That the agreement made by the Commis-
sion for the Five Civilized Tribes, with Commis-
sioners representing the Choctaw and Chickasaw 
tribes of Indians, on the twenty-third day of April, 
eighteen hundred and ninety seven, as herein 
amended, is hereby ratified and confirmed * * * . " 

Since, as shown, the original "Atoka Agreement" 
of April 23, 1897, was amended by the said Act of 
June 28, 1898, can there be any legal objection to 
proving such original Agreement, in order that it may 
be shown how, and in what respect and for what pur-
pose, it was amended by the Amended Agreementf 

And then, can there be any legal objection to the 
use, by the witness, of records and documents made at 
the time, and preserved by him, which relate to the 
transactions and events in which he officially partici-
pated, as an aid to his memory and recollection of such 
transactions and events, and about which he was tes-
tifying? 

It is, therefore, also respectfully submitted that 
the objections made are without merit, and not well 
taken. 

129 

(b) The Choctaw and Chickasaw "Supplementary 
Agreement" of July 1, 1902 (32 Stat., 641). 

It has been stated in the preceding subdivision of 
this Argument, that the guaranty of the United States 
and the Choctaw Nation (contained in the Amended 
"Atoka Agreement" of 1898, to compensate the Chick-
asaw Nation for its interest in the commonly oivned 
lands allotted to the Choctaw Freedmen, by the reduc-
tion of the allotments of Choctaw Indian citizens, or by 
an adjustment as settlement otherwise), was reaffirm-
ed in the later "Supplementary Agreement" of 1902. 

The provision therein contained, to that effect 
(which was drafted and incorporated, under the cir-
cumstances which will be shown), is as follows: 

"Provided, That nothing contained in this 
paragraph shall be construed to affect or change 
the existing status or rights of the two tribes as 
between themselves respecting the lands taken 
for allotment to freedmen, or the money, if any, 
recovered as compensation therefor, as afore-
said." 

This guaranty says and means, no more and no 
less, t h a t "the existing status or rights of the two 
tribes as between themselves, respecting the l a n d s 
taken for allotment to freedmen, or the money, if any 
recovered as compensation therefor", shall not be af-
fected or changed. 

What was the "existing status" as between the 
two tribes "respecting the lands taken for allotment 
to freedmen"? 
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It was: First, that commonly owned lands had 
been taken for allotments to the Choctaw Freedmen, 
and the United States and the Choctaw Nation had 
given their guaranty that the Chickasaw Nation would 
be compensated for its common interest therein, by 
a corresponding reduction of the allotments of Choc-
taw Indian citizens, or by an adjustment or settlement 
otherwise; and, Second, that commonly owned lands 
had been taken for allotments to the Chickasaw Freed-
men, but under the condition that, if the courts held the 
Chickasaw Freedmen to be without rights in the lands, 
the United States w o u l d pay the common owners 
therefor. 

This was the "existing status" which was not to 
be affected or changed. 

As has been shown, the suit relating to the Chick-
asaw Freedmen was won; and the United States paid 
the Choctaw and Chickasaw Nations, the common own-
ers, for the lands involved, according to their common 
ownership; and thus, the Chickasaw Freedmen contro-
versy was forever settled, in a way that did not affect 
or change the "existing status" that remained. 

QUESTION: "What was left of the existing 
status or rights of the two tribes as between them-
selves respecting the lands taken for allotment to 
freedmen?" 

A N S W E R : "The unredeemed and unenforced 
guarantys, for compensating the Chickasaw Na-
tion for its common interest in the lands allotted 
to the Choctaw Freedmen." 
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This "existing status" has remained, unredeemed 
and unenforced, for some forty years; and notwith-
standing the efforts of the Chickasaw Nation to bring 
about such redemption and enforcement, the common 
tribal estates have been almost wholly allotted and dis-
tributed; and the Chickasaw Nation now seeks the 
redemption and enforcement of such guarantys, in the 
instant suit. 

The Chickasaw Commissioners, realizing that the 
new and "Supplementary Agreement" then being 
negotiated, would provide for the early and actual al-
lotment and distribution of the Choctaw and Chicka-
saw common estates, insisted upon some further assur-
ance that the former guaranty (in the Agreement of 
1898), would be redeemed and enforced, without delay; 
and, to that end, demanded that the same be reaffirmed 
and restated. 

The Choctaw Commissioners were firm in their 
refusal of this demand; and gave as their reason for 
refusal, that the Chickasaw Nation already had its 
agreement, and that they did not care to have the 
same restated. 

The Chickasaw Commissioners then proposed that 
the rights of the Choctaw Freedmen to the lands al-
lotted to them, be tested (along with the test of the 
rights of the Chickasaw Freedmen), in the suit which 
had been agreed upon; and the Chickasaws pointed 
out to the Choctaws that, in the event the court should 
hold that the Choctaw Freedmen were, also, without 
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rights, the United States would have to pay for all 
lands allotted to both the Choctaw and Chickasaw 
Freedmen; and that thus, the allotments of both Choc-
taw and Chickasaw Indian citizens would be relieved 
of all allotment reduction burdens, and all controver-
sies between the two Nations, regarding the Freedmen, 
would thereby be forever settled. 

To this proposal, the Choctaw Commissioners 
were equally firm in their refusal. 

When it appeared that the Choctaw and Chick-
asaw Commissioners could not agree, it was suggested 
that selected representatives of the Choctaw and Chick-
asaw Indian Commissions go into conference with 
Honorable Willis Vandevanter, the Assistant Attor-
ney General, and the legal adviser, for the Interior 
Department (and who was, later, and for many years, 
a Justice of the Supreme Court of the United States); 
and this was done. 

This conference (attended by Governor Johnston, 
the Chairman of the Chickasaw Commission, and D. C. 
McCurtain, a member of the Choctaw Commission), 
was held in the private chambers of Judge Vande-
vanter, and an agreement was reached; and the pro-
vision thus agreed upon, was prepared by Judge Van-
devanter, in his own handwriting; and the same was 
presented to the full Commission, and adopted. 

This is the above quoted provision which was 
incorporated into the Agreement, and ratified by Con-
gress on July 1, 1902 (32 Stat., 641). 
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The oral testimony of Ben H. Colbert, a member 
of the Chickasaw Indian Commission, has been taken, 
for the purpose of corroborating what has been above 
stated, regarding the circumstances and conditions 
under which the re-affirmation of the existing guaranty 
(in the Agreement of 1898) was prepared and incor-
porated into the Agreement of 1902. 

Mr. Colbert is the only living member of the 
Chickasaw Indian Commission that made the Agree-
ment of 1902; and the other facts relating to his life 
and public services, and his knowledge of the transac-
tions and events under consideration, will appear in 
the synopsis of his testimony, which follows: 

The following is a synopsis of the testimony of 
Ben H. Colbert (R. 78-88): 

That his name is Ben H. Colbert; he is 67 
years old; and is a duly enrolled member of three-
eights blood of the Chickasaw Nation (R. 78). 

That he was Private Secretary to Governor 
Johnston of the Chickasaw Nation, which office 
corresponded to Secretary of State (R. 78). 

That he was a member of the 1st United 
States Volunteer Cavalry in the Spanish-Amer-
ican War, known as Roosevelt's Rough Riders; 
saw active service in Cuba, and was in a training 
camp in the World War; and was appointed Unit-
ed States Marshal for the Southern District of 
Indian Territory in 1901 (R. 78-9). 

That he was a member of the Chickasaw In-
dian Commission that negotiated the Supple-
mentary Agreement of July 1, 1902 (R. 79). 

That the first sessions were held at Muskogee, 
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Indian Territory, in January, 1902; and that the 
sessions were resumed at Washington, and con-
tinued for some six weeks or two months, and 
were concluded by the signing of the Agreement 
on March 20, 1902 (R. 79-80). 

That the sessions were presided over by 
Judge Ryan, the Assistant Secretary of the In-
terior and that Judge Vandevanter, who was after-
wards a member of the Supreme Court of the 
United States, was the legal adviser of the Sec-
retary of the Interior (R. 80). 

That the Agreement signed on March 20, 
1902, was sent on to Congress to be ratified (R. 
81). 

That there arose before the Commission the 
question of what the United States was going to 
do to redeem its guaranty for a suit to test the 
rights of Chickasaw Freedmen; and it was agreed 
to redeem that guaranty; and Sections 36, 37, 38 
and 39 and 40 of the agreement provided for a suit, 
in the Court of Claims, to test the rights of the 
Chickasaw Freedmen; and that judgment was ob-
tained for some six hundred thousand dollars; 
and the money was distributed, three fourths to 
the Choctaws and one fourth to the Chickasaws 
(R, 81-82). 

That he was also familiar with the provision 
in the Atoka Agreement wherein the Choctaws had 
agreed to reduce the value of Choctaw allotments 
by the value of Choctaw freedmen allotments (R. 
83). 

That the Chickasaws requested that the or-
iginal provision for the reduction of Choctaw al-
lotments by the value of Choctaw freedmen al-
lotments, be re-affirmed and restated, in the agree-
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ment; and that the answer of the Choctaws was 
that it was not necessary; that the Chickasaws 
had the agreement of the Choctaws, and that they 
did not care to have it restated (R. 83). 

That the Chickasaws then suggested to the 
Choctaws that the rights of the Choctaw freed-
men be tested in the Court of Claims, in the same 
suit to test the rights of the Chickasaw freedmen; 
and stated that if the Choctaws and Chickasaws 
prevailed, both Nations would be benefitted in 
that suit, and all the freedmen allotments would 
be paid for, and the controversy settled (R. 83-
84). 

That the Choctaws did not agree to that pro-
vision (R. 84). 

That these discussions were between Gov-
ernor Johnston of the Chickasaw Nation and 
Principal Chief McCurtain of the Choctaw Na-
tion; and after the parties failed to agree, first, 
that the original guaranty be restated in the agree-
ment, and also, that the rights of the Choctaw 
freedmen be tested, Judge Vandevanter took D. 
C. McCurtain for the Choctaw Nation and Gov-
ernor Johnston for the Chickasaw Nation, out 
to his private chambers, and an agreement was 
reached (R. 84). 

That after the conference, Judge Vande-
vanter exhibited to the joint commission a mem-
orandum, in his own handwriting; and that mem-
orandum was adopted by the commission (R. 
84-5). 
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That the provision which appears at the end 
of Section 40 of the Supplementary Agreement 
of 1902, is the provision to which his testimony 
relates, and is as follows: 

11 Provided, that nothing contained in 
this paragraph shall be construed to affect 
or change the existing status or rights of the 
two tribes as between themselves respecting 
the lands taken for allotment to freedmen, or 
the money, if any, recovered as compensation 
therefor, as aforesaid." (R. 85). 
That the Chickasaws have never received any 

compensation for their interest in the common 
lands allotted to the Choctaw freedmen, by the 
reduction of Choctaw allotments, or otherwise 
(R. 86). 

That when the lands allotted to Chickasaw 
freedmen w e r e wholly paid for by the United 
States, the hazard and danger of loss to Chicka-
saw allotments was eliminated (R. 86). 

That he, attended Harley Institute, an In-
dian school; and took a business course at Den-
ison, Texas; and went to Baylor Universitv in 
Texas (R. 87). 

That he has no interest in the instant suit ex-
cept as an enrolled member of the Chickasaw Na-
tion (R. 88). 

In concluding this subdivision of the Argument 
herein, it may be stated that, while the transactions 
relating to the Choctaiv and Chickasaw Freedmen may 
appear to be somewhat complex, yet, through it all 
the facts and law which are applicable to the issues in 
the instant suit, stand out boldly and clearly; and may 
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be simplified and clarified by finding the correct an-
swers to the following inquiries: 

Were all the lands allotted to the Choctaw 
and Chickasaw Freedmen, owned in common by 
the Choctaw and Chickasaw Nations? 

Are the moneys from the sale, or disposition 
otherwise, of such commonly owned lands, dis-
tributable to the Choctaw and Chickasaw Nations, 
in the proportions of Three Fourths to the former, 
and One Fourth to the latter? 

Have both the Choctaw and Chickasaw Na-
tions received compensation for the commonly 
owned lands allotted to the Chickasaw Freedmen, 
in the proportions of Three Fourths and One 
Fourthf 

Has the Chickasaw Nation received any com-
pensation whatsoever for its common interest in 
the lands allotted to the Choctaw Freedmen; and 
are the guarantys of the United States and the 
Choctaw Nation, that the Chickasaw Nation would 
be so compensated (by a corresponding reduction 
of the allotments of Choctaw Indian citizens, or 
by an adjustment or settlement otherwise), bind-
ing upon the guarantors, and enforceable in the 
instant suit? 
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(2) 
The Choctaw Nation has admitted its guaranty 

to compensate the Chickasaw Nation for its interest 
in the commonly owned lands allotted to the Choctaw 
Freedmen; and the Choctaw Nation has done every-
thing that lay within its power to redeem its guaranty; 
and the Chickasaw Nation has done everything that 
lay within its power to enforce the same; but because 
of their condition of dependency, as the Indian wards 
of the United States, they have been unable to bring 
about such redemption and enforcement; and the only 
opportunity ever afforded the Chickasaw Nation for 
relief, has been in the passage of the Jurisdictional Act 
of Congress of June 7, 1924 (43 Stat., 537), under 
which the instant suit has been filed. 

(a) The ADMISSIONS of the CHOCTAW NATION 
that the CHICKASAW NATION is entitled to 
compensation for its interest in the COMMON 
LANDS allotted to THE CHOCTAW FREED 
MEN; and its EFFORTS to bring about the pay-
ment of the same. 

The first admission was in the suit of "The Choc-
taw and Chickasaw Nations vs. The United States and 
The Chickasaw Freedmen" (authorized by Sections 
36-40 of the "Supplementary Agreement" of July 1 
1902; 32 Stat, 641), to test the rights of the Chickasaw 
Freedmen in the lands theretofore conditionally al-
lotted to them, which suit was duly filed in the United 
States Court of Claims (No. 23115); and it was de-
cided in favor of the plaintiff Nations, and against 
the United States; but no money judgment could be 
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entered until the completion of the rolls, and a compu-
tation made, of the value of the lands allotted to such 
Freedmen. 

Upon appeal by the United States, to the Supreme 
Court of the United States, the judgment of the Court 
of Claims was affirmed (193 U. S , 115). 

(Upon Motion, duly made and allowed, the 
record in that suit has been made available as 
evidence in the instant suit.) 

Then, in 1910, and after the completion of the 
rolls and the making of the necessary computations, 
the Court of Claims entered its judgment for the Choc-
taw and Chickasaw Nations, for the sum of $606,936.08; 
and directed that such moneys be distributed to the 
two Nations, according to their common ownership of 
the lands involved. 

But, prior to the entry of this final judgment, the 
Choctaw Nation made an effort to redeem, out of its 
share of these moneys, its outstanding guaranty for 
compensating the Chickasaw Nation for its common in-
terest in the lands allotted to the Choctaw Freedmen. 

For that purpose the Choctaw Nation filed, in the 
Court of Claims, its 

APPLICATION FOR A D D I T I O N A L DE-
CREE" (R. 25-28). 

In that Application, it is correctly stated that, 
as guaranteed by Article 1 of the Treaty of 1855 (11 
Stat, 611), all the lands of the Choctaw and Chickasaw 
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Nations are owned in common; and that "no part 
thereof shall ever be sold without the consent of both 
tribes" ; 

and further, it said: 
" I t follows, also, that the Chickasaws, hav-

ing never assented to the allotment of the Choc-
taw and Chickasaw lands to the Choctaw freed-
men, are entitled to be paid for their interest in 
said Choctaw and Chickasaw lands allotted to the 
Choctaw freedmen" (R. 27); 

and then, the prayer : 
"That the value of the Choctaw and Chicka-

saw lands allotted to the Chickasaw freedmen be 
first apportioned to the Choctaw and Chickasaw 
tribes, respectively, so as to give to each Choctaw 
and Chickasaw citizen # * * an equal share there-
of. Then deduct from the amount thus apportion-
ed to the Choctaw tribe of Indians one-fourth the 
value of the Choctaw and Chickasaw lands allot-
ted to the Choctaw freedmen, and add the same to 
the amount to be apportioned to the Chickasaw 
tribe under the judgment in this case." (R. 26). 

The Chickasaw Nation, in the instant case, can 
make no stronger argument than that made by the 
Choctaw Nation, in support of this "Application for 
Additional Decree", more than 30 years ago. 

It was commendable, upon the part of the Choc-
taw Nation, to thus admit its liability to compensate 
the Chickasatv Nation for its common interest in the 
lands allotted the Choctaiv Freedmen, under its guar-
antys; and to thus express its willingness to redeem the 
same, by payment therefor. 

And, it is hoped that, in the instant suit, the 
Choctaw Nation will now display the same spirit of 
fair dealing and fair play, in the redemption of its 
long standing and long overdue guarantys. 

It is important to note: First, that these admis-
sions were made only a few years after such guarantys 
were given, and at a time when the conditions under 
which they were given, were fresh in the minds of the 
participants in those transactions; and Second, that 
the D. C. McCurtain, who signed and filed the Appli-
cation, was the same D. C. McCurtain who was a mem-
ber of the Choctaw Indian Commission that made the 
"Supplementary Agreement" of 1902, and who (with 
Governor Johnston of the Chickasaw Nation), confer-
red with Judge Vandevanter, the legal adviser of the 
Interior Department (testimony of Ben H. Colbert, 
R. 84), and agreed upon the reaffirmation of the "ex-
isting status" provision (reaffirming the guaranty of 
the Choctaw Nation, given in the 1898 Agreement, for 
compensation to the Chickasaw Nation, for its interest 
in the common lands allotted to the Choctaw Freedmen, 
by a corresponding reduction of the allotments of Choc-
taw Indian citizens), which reaffirmation provision 
was then incorporated into the "Supplement Agree-
ment" of 1902. 

The Court of Claims did not see fit to allow this 
Application of the Choctaw Nation, and entered its 
Final Decree, holding, in effect, that it was without 
jurisdiction, under the Act referring the suit, to ad-
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just the existing controversy between the two Nations 
over the lands allotted to the Choctaw Freedmen. 

The court, in so holding, was probably right, since 
an examination of such Jurisdictional Act shows that 
its jurisdiction was limited: First, to the question of 
the right of the Chickasaw Freedmen to the lands 
theretofore conditionally allotted to them; and, Second, 
in the event such Freedmen were found not to be en-
titled to such lands, to rendering judgment for the 
Choctaw and Chickasaw Nations, "according to their 
respective interests", in the proceeds of that particu-
lar suit. 

And thus, while the court in that suit, could not 
grant relief to the Chickasaiv Nation upon the out-
standing guarantys of the United States and the Choc-
taw Nation, yet such guarantys remained in force and 
are still in force, and enforceable under the Jurisdic-
tional Act of 1924, in the instant suit. 

Then, there are other and later admissions of the 
Choctaw Nation, which bear, with equal force, upon 
other issues herein. 

It is contended that the Choctaw Nation gave its 
guarantys to the Chickasaw Nation, to reduce the al-
lotments of Choctaw Indian citizens (as the compen-
sation of the Chickasaw Nation for its interest in the 
commonly owned lands allotted to the Choctaw Freed-
men), because it was aware that its 1883 attempt to 
give the Choctaw Freedmen allotments out of the 
commonly owned lands was illegal; and that, on ac-

count of such guarantys, the Chickasaw Nation was in-
duced to consent to such allotments, and to thereby 
make them legal. 

In the suit of "Choctaw and Chickasaw Nation 
vs. United StatesNo. F-181 in the United States 
Court of Claims (under the same Jurisdictional Act 
of June 7, 1924; 43 Stat, 537, under which the instant 
suit has been filed), judgment was sought against the 
United States, for the value of the lands allotted to 
minor Choctaw Freedmen, out of the commonly owned 
lands, under the Acts of Congress of April 26, 1906 (34 
Stat, 137), and June 21, 1906 (34 Stat, 342). 

(The record in that suit, upon Motion duly 
made and allowed, has also been made available as 
evidence in the instant suit.) 

It was contended by the Choctaw Nation, in that 
suit, that such minor Choctaw Freedmen were without 
legal rights in such lands, because their Choctaw 
Freedmen parents were without legal rights. 

The brief therein filed, runs from pages 225 to 
273, inclusive; and the pertinent parts of the same, 
which bear upon the issues in the instant suit, are print-
ed in the "Evidence for Complainant" herein (R. 
33-37). 

The pertinent parts which bear upon the Choctaw 
Freedmen controversy, are as follows: 

"They (the Choctaw Freedmen) were in no 
different position than the Chickasaw Freedmen.'' 
(R. 33). 
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"There was just as much reason for send-
ing to the Court of Claims the question as to the 
right of the Nations to be compensated for Choc-
taw Freedmen allotments as there was for the 
provision authorizing this court to inquire into 
the status of the Chickasaw Freedmen." (R. 33). 

' ' The Chickasaws never adopted their Freed-
men, and never concurred in the adoption of the 
Choctaw Freedmen." (R. 34). 

" I t is, therefore, our contention that the 
Treaty of 1855 was violated as well as the Treaty 
of 1866 in that the Chickasaw Nation never agreed 
to the adoption of the Choctaw Freedmen." (R 
34). 

"The Choctaws in 1883 apparently in an ef-
fort to comply with the Treaty of 1866,' passed an 
adoption act * * * the question would be whether 
the ratification of 1883 * * * was binding upon them 
in view of the refusal of the Chickasaws to concur 
therein." (R. 35). 

The Chickasaws were the joint owners hav-
ing acquired title to the common domain for a 
consideration under the treaty of 1837." (R. 35). 

" I n the treaty of 1855 the solemn covenant 
was inserted that the tribal domain was never 
to be sold without the consent of both Nations " 
(R, 35). 

"The Chickasaws never consented to the con-
dition set forth in Article Three and neither Na-
tion is bound by the action taken by the Choctaws 
in 1883 in attempting to ratify Article Three at 
that late date." (R. 35). 

" W e submit that the failure of the Chicka-
saws to concur in the ratification of Article Three 
was fatal and that the conditions set out in that 
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Article never became enforceable as to any of the 
parties thereto." (R. 35). 

" I n the language of Mr. Justice McKenna, in 
speaking of this situation in United States vs. 
Choctaw Nation (193 U. S. 127), 4 the treaty was 
not complied with either by the Indians or the 
United States. No rights were conferred upon 
the freedmen, no freedmen were removed'." (R 
37). 

The Chickasaw Nation, in the instant suit, can 
state its contentions in no language stronger than that 
employed by the Choctaw Nation (and above quoted). 

It has exactly stated the conditions existing, re-
garding the status of the Choctaw Freedmen, when the 
original "Atoka Agreement" of 1897 came to be 
made; and the reasons why the guarantys of the United 
States and the Choctaw Nation, which are relied upon 
in the instant suit, were given, and incorporated into 
that Agreement, and then incorporated into the Amend-
ed "Atoka Agreement" of 1898 (30 Stat., 495), and 
then reaffirmed, in the "Supplementary Agreement" 
of July 1, 1902 (32 Stat., 641). 

(b) The efforts of the CHICKASAW NATION to bring 
about a redemption and enforcement of the guar-
antys herein relied upon. 

It cannot be contended that any obligation rested 
upon the Chickasaw Nation to make any effort what-
soever, in this respect, since it has always been, and 
is now, in a condition of dependency, as the Indian 
ward of the United States; and, since the United 



146 

States, the guardian, had (along with the Choctaw Na-
tion) given such guarantys, the redemption and en-
forcement of the same (in the exercise of its plenary 
power, in the administration of Indian property and 
affairs), rested, solely and wholly, within its own 
hands. 

And, whether such efforts were, or were not, made, 
the Chickasaw Nation is entitled to have this Honor-
able Court "hear, examine, adjudicate and render 
judgment" in its favor if found entitled thereto, upon 
the claim which is the subject of the instant suit, and 
against the United States, under the Jurisdictional 
Act of June 7, 1924 (43 Stat, 537), or against any 
other defendant that may have been interpleaded here-
in, under Section 6 of said Act; and the court has 
jurisdiction, for that purpose, to render such judg-
ment, 

<<# # # notwithstanding the lapse of time or the 
statutes of limitation." 

But, the Chickasaw Nation did make such efforts, 
through its able and distinguished Governor, Douglas 
H. Johnston (who served for more than forty years, 
and, since 1906, with the consent and under the direc-
tion of the United States; and who lived until 1939) 
and other public officials of the Nation. 

It may be said that the most important and suc-
cessful effort, in this respect, was in bringing about 
the passage of the said Jurisdictional Act of 1924 
under which the instant suit has been filed. 
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claims against the United States, which were thought 
to be meritorious, (including the claim involved in the 
instant suit), Governor Johnston and associates, be-
sought the officials of Indian Office and the Interior 
Department, and the Oklahoma Senators and Repre-
sentatives, to assist in bringing about the passage of 
such an Act of Congress; and, after many years of 
effort, they were successful, and the said Act of June 
7, 1924, was passed. 

And there were other efforts. 
They are contained in official letters and reports 

which will now be referred to; and they not only show 
the efforts of Governor Johnston, to bring about the 
collection of the compensation due the Chickasaw Na-
tion on account of its interest in the common lands al-
lotted to the Choctaw Freedmen; but they also show 
that the responsible Government officials were aware 
that such claim was real, and worthy of serious con-
sideration and settlement, by the United States. 

(Such official letters and reports have been 
filed, as evidence for the defendant, the United 
States, in the instant suit; and have also been 
printed in "Evidence for the Plaintiff" herein-
R. 38-48.) U n e i e i n » 
The pertinent parts of such official letters and re-

ports, will now be set out. 
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Excerpts from the letter of D. H. Johnston, 
Governor of Nation, to the Commissioner of In-
dian Affairs, dated March 11, 1910, urging the 
approval of a contract for the employment of at-
torneys, to assist in the collection of the moneys 
due the CHICKASAW NATION, for its interest 
m the COMMONLY OWNED lands allotted to the 
CHOCTAW FREEDMEN (R. 38-42). 

After urging the approval of an attorneys' con-
tract with Rodgers and Clapp, and the need of the 
services of attorneys, and for speedy action, Governor 
Johnston then specifically refers to the claim of the 
Chickasaw Nation for compensation for its interest in 
the commonly owned lands allotted to the Choctaw 
Freedmen, as follows: 

" B y article three of the treatv of 1866 be-
tween the Choctaw and Chickasaw'Nations and 
the United States a scheme for the adoption of 
the Choctaw and Chickasaw freedmen, or their 
removal from the limits of said nations, was adopt-
ed. Neither procedure was carried out during the 
time limited by the treaty." 

* * * * * # # 

"On the other hand on May 21, 1883, the 
Choctaw Council passed an act adopting the Choc-
taw freedmen and although the Chickasaw citi-
zens had at that time an equal individual interest 
with the Choctaw citizens in the lands of these two 
nations the consent of the Chickasaws was never 
obtained to the adoption of the Choctaw freedmen 
and the granting of forty acres of the common 
public domain to them. 

The Chickasaws have always contended that 
it land was allotted to the freedmen they were 
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entitled to compensation for the same. In view of 
this contention a provision was inserted in the 
Choctaw and Chickasaw Agreement, approved 
July 1, 1902 (32 Stat. L., 641), referring this 
question to the Court of Claims, which was di-
rected to render a decree in favor of the Choctaw 
and Chickasaw nations according to their respec-
tive interests. This case was determined by the 
Court of Claims and the Supreme Court in favor 
of the Choctaws and Chickasaws and was refer-
red back to the former court to make a proper dis-
tribution of the award." 

" I n the making of this award the Chickasaws 
were not represented by counsel. The Choctaws 
were represented by Messrs. McCurtain & Hill, 
their general attorneys, who in their brief filed on 
this subject as to the proper award to be made 
make the following statements:" (R. 38-40). 

(Then follow the same statements of the Choctaw Na-
tion, in its "Application for additional Decree", which 
have been set out, above.) 
And continuing: 

"The above is the division prayed for by 
the Choctaws themselves in their brief but of 
course was not insisted on by them. The attorney 
representing the United States in this suit sug-
gested to the court in his brief that payment for 
the land allotted to the Choctaw freedmen be not 
considered and apparently following this sug-
gestion on January 24, 1910, the Court of Claims 
entered its decree awarding $606,936.08, the 
amount of the claim, to the Choctaw and Chicka-
saw Nations and providing that same should be 
distributed per capita to the citizens of said two 
nations. Bear in mind that the Chickasaws were 



150 

not represented in the arguments relative to this 
award and while a suggestion is made by the 
Choctaw attorneys the contentions of the Chick-
asaws were not argued or pressed and approxi-
mately three-fourths of this large sum was award-
ed to the Choctaws and one-fourth to the Chicka-
saws although the latter were responsible for 
the claim. The differences involved in this suit 
are referred to by the Secretary of the Interior 
in his letter to the President of December 4, 1909 
on the McHarg contract, in which he states that 
'this being a dispute between the two nations, each 
should have attorneys to represent their respec-
tive interests'." 

11 Whether or not this case is now closed be-
yond the possibility of reopening I cannot state 
without a more thorough examination of the same 
but if an injustice has been done the Chickasaws 
surely some means should be found to correct it. 
This is a matter which should be thoroughly in-
vestigated by attorneys employed by the Chicka-
saws." (R. 40-41). 

* * * * * * * 

Then, Governor Johnston concludes as follows : 
"The affairs of my tribe as a nation are draw-

ing to a close. We have little time left within 
which to present our claims and contend for our 
rights. The need of the assistance of attorneys 
for my people is urgent and I ask in all fairness 
that this matter be given early consideration " 
(R. 42). 
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Excerpts from the Memorandum for the Indian 
office (M. P.), upon the same subject (R. 42-3). 

MEMORANDUM. 
"The proposition that the Chickasaws should 

be permitted to employ general counsel may be 
supported on several different grounds: 

"1. A controversy between the Chickasaws 
and Choctaws arises out of the claim of the Chick-
asaws that no part of the land allotted to Choctaw 
freedmen should be charged against the interests 
of the Chickasaws in the common property of the 
two tribes. 

"2. A further controversy exists concerning 
the proper division of the amount of the judg-
ment, about $600,000, against the United States 
for the value of lands allotted to Chickasaw freed-
men. 

" Each of these matters presents difficult 
questions of law, and each involves a large amount 
of money. They are not such matters as this De-
partment should attempt to adjust, but whether 
the controversies are to be adjusted by this De-
partment, the Congress, or the courts both parties 
should have the benefit of the advice of counsel." 

* * * * * * * 

M. P. 

Excerpts from the Memorandum for the Interior 
Department (B. J.-G. H.), upon the same sub-
ject (R. 43-45). 
In this Memorandum, assent is given to the em-

ployment of attorneys, under certain conditions there-
in named; and, preceding that conclusion, and with 
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reference to the claim of the Chickasaw Nation now 
under consideration, it suggests a plan for the com-
putation and settlement of the same as follows: 

* * the record of the Court of Claims in case 
No. 23115, decided by the Court of Claims on 
January 24, 1910, contains a brief by McCur-
tain & Hill, as attorneys for the Choctaws, in 
which they admit the aforesaid claim and urge 
the court to set off against the Choctaws' interest 
m $606,000, being the amount of judgment in said 
case, the interest of the Chickasaws in the com-
munal lands allotted to Choctaw freedmen. It 
would therefore seem to be merely a matter of 
bookkeeping to determine the amount of money 
involved, and a cheap and adequate method of 
settlement to advocate passage of legislation by 
Congress making such a settlement, in connection 
with the Owen or Creager bills for winding up the 
affairs of the Five Civilized Tribes." (R. 43-4). 

It then defines the relations existing between the 
United States and the Indian Nations, as guardian and 
ward; and stresses the willingness and ability of the 
United States to discharge its duties and responsibil-
ities as such guardian, without the assistance of out-
side attorneys, as follows: 

"The United States through Congress and 
the Department of the Interior stands very nearly 
m the relation of guardian to the Indian, <<in& the 
Department of Justice is in the habit of acting 
as attorney in all cases in which the United States 
is not a party adverse in interest. It appears to 
me to be an absolutely sound general principle 
that a guardian must be assumed to be diligent 
and competent, and that a delegation of part of 
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the duties devolved by law upon the Departments 
to outside attorneys is an admission that the ma-
chinery of the Government for caring for the in-
terests of these Indians has broken down " ("R 
44). ' v ' 

Excerpts from the letter of the Commissioner of 
Indian Affairs, to the Secretary of the Interior, 
dated March 16, 1910, upon the same subject (R 
45-48). V ' 

The attorneys' contract under consideration was 
transmitted, with the recommendation that the same be 
not approved; and, preceding that conclusion, the Com-
missioner comments upon the statement of o t h e r 
claims, requiring the services of attorneys, as follows: 

"Believing as I do that, before approving 
such a contract, I should be convinced, on the basis 
of facts before me, that there are actual and 
specific services needed which either cannot prop-
erly be performed by officers of this Department 
or of the Department of Justice, or which it is 
impracticable for such officers to perform, I re-
quested Mr. Rodgers to file in this Office a' state-
ment of such facts as he thought would justify 
me in approving his contract. The statements of 
Mr. Rodgers filed in compliance with my sugges-
tion and the letters of Governor Johnston, both 
attached hereto, contain for the most part general 
and vague statements of services, rather specu-
lative in character than actual and specific." (R 
46-47); 

but, regarding the claim involved in the instant suit, 
the Commissioner says: 
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"The following needs though speculative in 
character are sufficiently specific for detailed con-
sideration: 

"1. A claim by the Chickasaw Nation against 
the. Choctaw Nation for the value of the Chicka-
saws' interest in that part of the communal land 
allotted to the Choctaw Freedmen. 

"2. A claim of the Chickasaw Nation against 
the Choctaw Nation for the value of the Chicka-
saws' interest in that part of the communal land 
allotted to 473 minor Choctaw freedmen under the 
Act of April 26, 1906." (R. 47). 

The Commissioner then comments upon the above 
claims, which "are sufficiently specific for detailed 
consideration"; and suggests a plan whereby the 
United States was not only able, but willing, to reach 
a "satisfactory settlement", and, possibly, "within 
the next ten days", and without the "unwarranted ex-
penditure of tribal money", as follows: 

"Claims 1 and 2 are the only cases involv-
ing diverse or antagonistic interests on the part 
of the Choctaw and Chickasaw Nations. * * *" 

" I f it shall be determined that claims 1 and 
2 cannot be settled out of court, I should be in 
favor of granting the request of Governor John-
ston for tribal counsel. An investigation, however, 
of these two claims is now under way in this of-
fice and from its present status it would appear 
that these claims are susceptible of exact ascer-
tainment by this Office, and legislative rather than 
a judicial settlement would therefore appear a 
much cheaper and more satisfactory settlement." 

" I f these claims are good, rather than specu-
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lative, that fact will be determined by this Office 
within the next ten days, at which time it will be 
possible to determine which of the two methods of 
solution, viz: Legislative or judicial, is the more 
advisable." (R. 47-48). 

Thus, the efforts of Governor Johnston, for a 
settlement or adjustment of the right of the Chicka-
saw Nation to receive compensation for its interest in 
the commonly owned lands allotted to the Choctaw 
Freedmen (under its guarantys to that effect), went 
unrewarded, notwithstanding the assurances of the re-
sponsible officials of the United States, that " a 
guardian must be assumed to be diligent and compe-
tent" ; and that this claim (which is the subject of 
the instant suit), was "sufficiently specific for detailed 
consideration"; and that such claim was "susceptible 
of exact ascertainment by this office"; and that a con-
clusion regarding a plan for the settlement or adjust-
ment of the same (whether legislative or judicial), 
"will be determined by this office within the next ten 
days." 

The ten days expired, and more than ten years ex-
pired, before relief was provided by the passage of 
the Jurisdictional Act of 1924, under which the instant 
suit has been filed; and it was passed only because of 
the earnest and respectful persistence of Governor 
Johnston, in finally enlisting the good offices of the 
officials of the Indian office and the Interior Depart-
ment, and the Oklahoma Senators and Representatives 
in Congress; and in convincing them that, in fairness 
and justice, a forum should be provided for the adjudi-
cation of this, and other claims. 
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(3) 
If judgment be rendered herein for the Chicka-

saw Nation, and against the United States or the Choc-
taw Nation, upon the guarantys relied upon, such judg-
ment should be for the value of the one fourth interest 
of the Chickasaw Nation in the lands allotted to the 
Choctaw Freedmen, as its «just compensation" there-
for; and such "just compensation» should be computed 
according to the rule and measure laid down by the 
applicable decisions of the United States Court of 
Claims and the Supreme Court of the United States. 

The Western lands of the Choctaw and Chicka-
saw Nations are owned in common; and it is not deem 
ed necessary to review the applicable Treaty pro-
visions and court decisions, upon that phase of the 
instant case. 

. For more than hundred years, all the admin-
istrative acts of the United States have been based 
upon common title and ownership; and this Honorable 
Court has heard and decided numerous suits in which 
the same has been upheld. 

The only question that has ever arisen was when 
the Choctaw Nation contended that Three Fourths to 
the Choctaw Nation and One Fourth to the Chickasaw 
Nation, was not the legal basis for the apportionment 
and payment of moneys arising from the sale or dis 
position otherwise, of such commonly owned lands. 

« ™ S f 0f "Choct™ Notion vs. United States 
and the Chickasaw NationNo. J.-231, in the United 
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States Court of Claims, it was decided that the legal 
basis for the apportionment and payment of such 
moneys, was in the proportions of Three Fourths to the 
Choctaw Nation and One Fourth to the Chickasaw Na-
tion; and that decision became final when the Supreme 
Court of the United States refused the petition of the 
Choctaw Nation for writ of certiorari to the Court 
of Claims. 

The Court of Claims held, on April 6, 1936 (83 
Ct. Cls., 140) : 

"The basis agreed upon and fixed in the 
treaties of 1855 and 1866 for the apportionment 
and payment of moneys arising from the disposi-
tion of the common properties of the Choctaw and 
Chickasaw Nations under those treaties, in the 
proportion of three-fourths to the former and 
one-fourth to the latter, has since been adopted 
and consistently followed by the legislative and 
executive branches of the Government in the ap-
portionment and payment of all moneys similarly 
arising.'' 

It is deemed important to show what is the legal 
basis for the apportionment and payment of such 
moneys, since the judgment, if rendered herein for 
the Chickasaw Nation, will relate to the value of the 
lands, and not to the lands. 

For, the allotment reduction provision contained 
in the Amended "Atoka Agreement" of June 28, 1898 
(30 Stat., 495), guaranteed that the allotments of Choc-
taw Indian citizens would be reduced "by the value 
of the same" (allotments to the Choctaw Freedmen); 
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and such guaranty was reaffirmed by the "Supplemen-
tary Agreement" of July 1, 1902 (32 Stat., 641), which 
provided that nothing therein contained should affect 
or change, 

"the existing status or rights of the two tribes 
as between themselves respecting the lands taken 
for allotment to freedmen, or the money, if any, 
recovered as compensation therefor." 

Therefore, the judgment, if any, for the Chicka-
saw Nation, would be a money judgment, for its One 
Fourth interest in the value of such lands allotted to 
the Choctaw Freedmen, as its " just compensation" 
therefor; and such "just compensation" should be 
computed according to such rule and measure as the 
court may deem to be fair and just (and according to 
the applicable decisions of the United States Court of 
Claims and the Supreme Court of the United States), 
in such "further proceedings" as may be had, under 
its Rule 39(a). 

While, as stated in said Rule 39(a), the judgment, 
" in the first instance" shall be limited to "the right 
of the plaintiff to recover", and that the "amount of 
the recovery", if any, shall be determined in "further 
proceedings" for that purpose, it is felt that it is per-
missable to now call to the attention of the court what 
the record shows (of what was gained by Choctaw Na-
tion, and lost by the Chickasaw Nation, by the failure 
of the United States and the Choctaw Nation to enforce 
and redeem the guarantys herein relied upon), for the 
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bearing the same may have upon the general conten-
tion of 4' the right of the plaintiff to recover' 

Attention is therefore called, for that purpose, to 
the Report of the Superintendent for the Five Civilized 
Tribes, dated July 26, 1939, and the letter of the Sec-
retary of the Interior, dated August 14,1939, transmit-
ting the same, in which response was made to the Call 
of the court for official information of the number of 
Choctaw Freedmen, the acreage of lands allotted to 
them and the appraised value (for allotment purposes) 
of the same (R. 20-24). 

This report shows: 
That the total number of Choctaw Freedmen, 

to whom allotments were made, was 5973-
That the total acreage of commonly owned 

lands so allotted to such Choctaw Freedmen, was 
266,435.13 acres; and 

That the appraised value of such lands (for 
allotment purposes), was the sum of $763,739.12. 

One Fourth of such total allotment value of such 
lands would be $190,934.78; and that is the sum of 
money which the Chickasaw Nation lost, at the time 
such allotments were made, in 1902 and the years im-
mediately following, because of the violation of the 
allotment reduction guarantys which are herein relied 
upon. 

Such amount of money would be "just compensa-
tion" for the Chickasaw Nation, "a t the time of the 
taking" t 



160 

"But the just compensation to be awarded 
now should not be confined to the value of the 
lands at the time of the taking but should include 
such addition thereto as may be required to pro-
duce the present full equivalent of that value paid 
contemporaneously with the taking. Interest at a 
reasonable rate is a suitable measure by which to 
ascertain the amount to be added."; 

as held by the Supreme Court of the United States in 
Creek Nation vs. United States (295 U. S., 103), and 
reaffirmed in Shoshone Tribe of Indians vs. United 
States (299 U. S., 476), and other applicable decisions. 
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I V . 
REQUESTED FINDINGS OF FACT. 

The plaintiff, considering the facts hereinafter 
set forth to be proven, and deeming them material to 
the due presentation of this case, requests the court 
to make Special Findings, as follows: 

(1) 

The original "Atoka Agreement", between Com-
missioners for the United States and the Choctaw and 
Chickasaw Nations of Indians, was negotiated at 
Atoka, in the Indian Territory, and signed on April 
23, 1897; and it contained a provision for the reduc-
tion of the allotments of Choctaw Indian citizens, on 
account of the allotments to Choctaw Freedmen, as 
follows: 

"Provided that the lands allotted to the 
Choctaw freedmen, are to be deducted from the 
portion to be allotted under this agreement to 
the members of the Choctaw tribe, so as to reduce 
the allotments to the Choctaws by the value of 
the same and not affect the value of the allotments 
to the Chickasaws." 

Such Agreement contained no provision whatso-
ever, relating to allotments to the Chickasaw freed-
men. 

Henry L. Dawes, the Chairman of the United 
States Commission was not present at Atoka, Indian 
Territory, when such Agreement was negotiated and 
signed. 
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(2) 
When such Agreement was ratified by the Act of 

Congress of June 28,1898 (30 Stat, 495), it was amend-
ed, by providing for allotments to the Chickasaw 
Freedmen, but with the condition that such allotments 
were, 

" * * * to be selected, held and used by them 
until their rights under said treaty (the Treaty 
of 1866), shall be determined, in such manner as 
shall hereafter be provided by Act of Congress"; 

and the provision (set out in the preceding paragraph), 
for the reduction of the allotments of Choctaw Indian 
citizens on account of allotments of the Choctaw Freed-
men, was amended by providing that the allotments 
of Chickasaw Indian citizens be also reduced on account 
of allotments to the Chickasaw Freedmen, as follows: 

'4 That the lands allotted to the Choctaw and Chick-
asaw freedmen are to be deducted from the por-
tion to be allotted under this agreement to the 
members of the Choctaw and Chickasaw tribe so 
as to reduce the allotment to the Choctaws and 
Chickasaws by the value of the same.'' 

(3) 
The Choctaw and Chickasaw "Supplementary 

Agreement", ratified by Act of Congress of July 1, 
1902 (32 Stat, 641), contained a provision (Sections 
36-40) for a suit (in the United States Court of Claims, 
and with appeal to the Supreme Court of the United 
States), to test the rights of the Chickasaw Freedmen 
in the commonly owned lands conditionally allotted 
to them. 
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Such suit was duly filed; the Choctaw and Chick-
asaw Nations prevailed; judgment f o r $606,936.08 
was rendered against the United States, and such 
judgment was paid; and such moneys were paid to the 
two nations, the common owners of the lands involved, 
in the proportion of Three Fourths to the Choctaw 
Nation, and One Fourth to the Chickasaw Nation. 

Because of payment, in full to the common own-
ers, by the United States, for the lands allotted to the 
Chickasaw Freedmen, the allotments of Chickasaw In-
dian citizens were relieved of the allotment reduction 
burden imposed upon them by that provision con-
tained in the Amended Agreement of June 28, 1898 
(set out in Requested Finding 2, above); but the al-
lotment reduction burden imposed upon the allotments 
of Choctaw Indian citizens by the same provision, on 
account of allotments to the Choctaw Freedmen, re-
mained in full force and effect, as the compensation 
of the Chickasaw Nation for its common interest in 
the lands allotted to the Choctaw Freedmen. 

(4) 
The said Supplementary Agreement of July 1, 

1902, also contained a provision which reaffirmed the 
existing status, as between the two Nations, on account 
of lands taken for allotments to the Freedmen, or for 
an adjustment or settlement otherwise, as follows: 

"Provided, that nothing contained in this 
paragraph shall be construed to affect or change 
the existing status or rights of the two tribes as 
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between themselves respecting the lands taken 
for allotment to freedmen, or the money, if any, 
recovered as compensation therefor, as afore-
said." 

(5) 
The Chickasaw Nation has never received any 

compensation for its common interest in the lands al-
lotted to the Choctaw Freedmen, by the reduction of 
the allotments of Choctaw Indian citizens, or by an ad-
justment or settlement otherwise. 

CONCLUSION. 

This concludes the presentation of the instant 
case, upon the facts and the law, on behalf of the com-
plainant, the Chickasaw Nation of Indians; and the 
same is now 

Respectfully submitted, 
Melven Cornish, 

Special Attorney, The Chickasaw 
Nation of Indians. 


