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Court of Claims of the United States 

No. J-31 

(Decided April 10, 1933) 

THE ASSINIBOINE INDIAN TRIBE v. THE UNITED 
STATES 

Messrs. Everett Sanders, Joseph E. Domes, and Adrien F. Busich 
for plaintiff. Mr. Douglas WMtlock and Demies, Jones <& Beebe 
were on the briefs. 

Mr. Assistant Attorney General Charles B. Rugg and Mr. George 
T. Stormont for defendant. 

This case having been heard by the Court of Claims, the court, 
upon the evidence adduced, makes the following 

SPECIAL FINDINGS OF FACT 

I 

This suit is brought under two special jurisdictional acts, one ap-
proved March 2, 1927 (44 Stat, 1263), and Senate Joint Resolution 
No. 167, approved June 9, 1930. The act of March 2, 1927, is as 
follows: 

" Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That jurisdiction 
be, and is hereby, conferred upon the Court of Claims, with right of 
appeal to the Supreme Court of the United States, by either party, 
notwithstanding the lapse of time or statutes of limitation, to hear, 
examine, and adjudicate, and render judgment in any and all claims 
arising under or growing out of the treaty of Fort Laramie of Sep-
tember 17. 1851 (Eleventh Statutes, page 749), between the Govern-
ment of the United States and the Assiniboine Indian Nation, and 
other Indian nations therein specified; and the treaty of October 
17, 1855 (Eleventh Statutes, page 657), between the Government of 
the United States and the Blackfeet Indian Nation and other Indian 
nations therein specified; or any subsequent act of Congress, treaty, 
agreement, or Executive order, or treaty with any other Indian 
tribe or any nation that violates any of the treaty rights of the 
Assiniboine' Indian Nation which the said Assiniboine Nation or 
Tribe may have against the United States, which claims have not 
heretofore been determined and adjudicated on their merits by the 
Court of Claims or the Supreme Court of the United States; and 
jurisdiction is hereby conferred upon the said courts to determine 
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whether or not any provision in any such treaty has been violated 
or breached by the Government of the United States by acts ot Con-
gress or otherwise, and if so, to render judgment for the damages 
resulting therefrom. 

" SEC, 2. Any and all claims against the United States within the 
purview of this act shall be forever barred unless suit be instituted 
or petition filed as herein provided in the Court of Claims within 
five years from the date of approval of this act, and such suit shall 
make the Assiniboine Nation or Tribe party plaintiff and the United 
States party defendant. The petition shall be verified by the attor-
ney or attorneys employed to prosecute such claim or claims under 
contract with the Assiniboines approved by the Commissioner ot 
Indian Affairs and the Secretary of the Interior; and said contract 
shall be executed in their behalf by a committee chosen by them 
under the direction and approval of the Commissioner ot Indian 
Affairs and the Secretary of the Interior. Official letters, papers, 
documents, and records, or certified copies thereof, may be used m 
evidence, and the departments of the Government shall give access 
to the attorney or attorneys of said Indian nation to such treaties, 
papers, correspondence, or'records as may be needed by the attorney 
or attorneys of said Indian nation. 

" SEO. 3." That if any claim or claims be submitted to said court 
it shall determine the rights of the parties thereto, notwithstanding 
lapse of time or statutes of limitation, and any payment which may 
have been made by the United States upon any claim so submitted 
shall not be pleaded as an estoppel, but may be pleaded as a set-off 

I in any suit; and the United States shall be allowed credit subsequent 
to the date of any Executive order, law, treaty, or agreement under 
which the claims arise for any sum or sums heretofore paid or 
expended for the benefit of said Indians, including gratuities^ 

" SEC. 4. That if it be determined by the court that the United 
States, in violation of the terms and provisions of any Executive 
order, law, treaty, or agreement set forth and referred to in section 
1, has unlawfully appropriated or disposed of any money or other 
property belonging to the Indians, damages therefor shall be con-
fined to the value of the money or other property at the time of such 
appropriation or disposal, together with any interest thereon which 
may have accrued by virtue of the failure or delay of the United 
States to pay over to or employ for the benefit of the Assiniboine 
Indian Nation or Tribe, moneys so required to be paid or employed 
by any act of Congress, at the rate of interest provided by such act 
or acts of Congress; and with reference to all claims which may be 
the subject matter of the suits herein authorized, the decree ot the 
court shall be in full settlement of all damages, if any, committed 
by the Government of the United States and shall annul and cancel 
all claim, right, and title of the said Assiniboine Indians m and to 
such money or other property. 

* * * * * * * * " 

Senate Joint Resolution No. 167 is as follows: 
" Resolved by the Senate and House of Representatives of the 

United States^ of America in Congress assembled, That m any 
action pending or hereafter brought under the provisions ot an 
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act entitled 'An act conferring jurisdiction upon the Court of 
•Claims to hear, examine, adjudicate, and enter judgment m any 
•claims which the Assiniboine Indians may have against the United 
States, and for other purposes,' approved March 2, 1927, jurisdic-
tion is hereby conferred upon the courts therein named and in the 
manner therein defined to hear, examine, adjudicate, and render 
judgment for any damages resulting from the appropriation by 
the United States to its own use or to the use of any other Indian 
tribe by the treaty of October 17, 1855 (11 Stat. 657), between the 
.Government of the United States and the Blackfeet Nation and 
other Indian nations therein specified, and/or the act of Congress 
of April 15, 1874 (18 Stat, 28). of any land, title to the occupancy 
and use of which was in the said Assiniboine Indian Nation by im-
memorial possession and the rights or claims to which land the 
last paragraph of Article V of the treaty of Fort Laramie of Sep-
tember 17, 1851, expressly provided, the Assiniboine Nation did not 
abandon or prejudice; and if the said courts shall find that any 
such lands of the said Indians were so appropriated they shall award 
damages for the land so appropriated as provided in the said act 
o f March 2, 1927: Provided, however, That if the courts shall award 
damages for land appropriated by the said treaty of 1855, and/or 
the said act of Congress of 1874, the United States shall be allowed 
-credit for any sum or sums paid the Assiniboine Indian Nation 
under the act of Congress of May 1, 1888." 

II 

The treaty of Fort Laramie, dated September 17, 1851 (11 Stat. 
749), is as follows: 

" Treaty of Fort Laramie with Sioux, etc., 1851. 
"Articles of a treaty made and concluded at Fort Laramie, in the 

Indian Territory, between D. D. Mitchell, Superintendent of In-
dian Affairs, and Thomas Fitzpatrick, Indian agent, commissioners 
specially appointed and authorized by the President of the United 
States, of the first part, and the chiefs, headmen, and braves of the 
following Indian nations, residing south of the Missouri River, east 
of the Rocky Mountains, and north of the lines of Texas and New 
Mexico, viz, the Sioux or Dahcotahs, Cheyennes, Arrapahoes, Crows, 
Assiniboines, Gros-Ventre, Mandans, and Arrickaras, parties of 
the second part, on the seventeenth day of September, A. D. one 
thousand eight hundred and fifty-one. 

"Article 1. The aforesaid nations, parties to this treaty, having 
assembled for the purpose of establishing and confirming peaceful 
relations amongst themselves, do hereby covenant and agree to 
abstain in future from all hostilities whatever against each other, 
to maintain good faith and friendship in all their mutual inter-
course, and to make an effective and lasting peace. 

"Article 2. The aforesaid nations do hereby recognize the right 
-of the United States Government to establish roads, military and 
other posts, within their respective territories. 

"Article 3. In consideration of the rights and privileges acknowl-
edged in the preceding article, the United States bind themselves to 
protect the aforesaid Indian nations against the commission of all 
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depredations by the people of the said United States, after the 
ratification of this treaty. n 1 , , 

"Article 4. The aforesaid Indian nations do hereby agree and 
bind themselves to make restitution or satisfaction for any wrongs 
committed, after the ratification of this treaty, by any band or 
individual of their people, on the people of the United States, whilst 
lawfully residing in or passing through their respective territories 

"Article 5. The aforesaid Indian nations do hereby recognize and 
acknowledge the following tracts of country, included within the 
metes and boundaries hereinafter designated, as their respective 
territories, viz: 

" The territory of the Sioux or Dahcotah Nation * * 
" The territory of the Gros-Ventre, Mandans, and Arrickaras 

Nations * * * 
" The' territory of the Assinaboin Nation, commencing at the 

mouth of Yellowstone River: thence up the Missouri River to the 
mouth of the Museleshell River; thence from the mouth of the 
Museleshell River in a southeasterly direction until it strikes the 
headwaters of Big Dry Creek; thence down that creek to where it 
empties into the Yellowstone River, nearly opposite the mouth of 
Powder River, and thence down the Yellowstone River to the place 
of beginning. 

" The territory of the Blackfoot Nation, * * * 
" The territory of the Crow Nation, * * * 
" The territory of the Cheyennes and the Arrapahoes, * * * 
" It is, however, understood that, in making this recognition and 

acknowledgment, the aforesaid Indian nations do not hereby aban-
don or prejudice any rights or claims they may have to other lands; 
and further, that they do not surrender the privilege of hunting, 
fishing, or passing over any of the tracts of country heretofore 
described. 

"Article 6. The parties to the second part of this treaty having 
selected principals or head-chiefs for their respective nations, through 
whom all national business will hereafter be conducted, do hereby 
bind themselves to sustain said chiefs and their successors during 
good behavior. 

"Article 7. In consideration of the treaty stipulations, and for the 
damages which have or may occur by reason thereof to the Indian 
nations, parties hereto, and for their maintenance and the improve-
ment of their moral and social customs, the United States bind 
themselves to deliver to the said Indian nations the sum of fifty 
thousand dollars per annum for the term of ten years, with the right 
to continue the same at the discretion of the President of the United 
States for a period not exceeding five years thereafter, in provi-
sions, merchandise, domestic animals, and agricultural implements, 
in such proportions as may be deemed best adapted to their condi-
tion by the President of 'the United States, to be distributed in 
proportion to the population of the aforesaid Indian nations. 

"Article 8. It is understood and agreed that should any of the 
Indian nations, parties to this treaty, violate any of the provisions 
thereof, the United States may withhold the whole or a portion of 
the annuities mentioned in the preceding article from the nation 

5 

so offending, until in the opinion of the President of the United 
States, proper satisfaction shall have been made." 

The Blackfoot Nation did not reach Fort Laramie m time to take 
part in the treaty negotiations nor to execute^ the treaty. They 
subsequently made a separate treaty with the United States. 

The treaty of Fort Laramie of September 17, 1851, was approved 
by the Senate May 24, 1852, after amending article 7 thereof by 
reducing the period of annual payments from 50 to 10 years with 
authority, in the discretion of the President, to extend its terms 
for an additional period of 5 years. 

The treaty as modified was returned to the tribes concerned and 
the assent of all was in due course secured. Although by adminis-
trative oversight the treaty was never formally proclaimed, Con-
gress thereafter made appropriations to carry its terms into effect. 

III 

On October 17, 1855, a treaty was concluded with the Blackfoot 
Nation, the Flathead Nation, and the Nez Perce Tribe of Indians, 
which was the next vear ratified by the Senate and proclaimed by 
the President. Article 4 of this* treaty provides, among other 
things: 

"The parties to this treaty agree and consent, that the tract ot 
country Iving within lines drawn from the Hell Gate or Medicine 
Rock Passes, in an easterly direction, to the nearest source of the 
Muscle Shell River, thence down said river to its mouth, thence 
down the channel of the Missouri River to the mouth of Milk River, 
thence due north to the forty-ninth parallel, thence due west on 
said parallel to the main range of the Rocky Mountains, and thence 
southerly along said range to the place of beginning, shall be the 
territory of the Blackfoot Nation, over which said nation shall 
exercise exclusive control, excepting as may be otherwise provided 
in this treaty. * * * 

" Provided also, That the Assiniboins shall have the right of 
hunting, in common with the Blackfeet, in the country lying be-
tween the aforesaid eastern boundary line, running from the mouth 
of Milk River to the forty-ninth parallel, and a line drawn from 
the left bank of the Missouri River, opposite the Round Butte 
north, to the forty-ninth parallel.v 

IV 

On August 18, 1868, pursuant to orders issued by the President, 
a military reservation was set apart in the vicinity of the junction 
of the Yellowstone and Missouri Rivers for military purposes ^ and 
declared to be the military reservation of the post of Fort Buford, 
Dakota Territory. Of this area so set apart, 169,574 acres lay be-
tween the Yellowstone River and the Missouri and within the 
boundaries of the territory of the Assiniboine Nation as fixed in 
the treaty of Fort Laramie. The part of the reservation lying to 
the north of the Missouri River constituted 231,552 acres. The 
Treaty of Fort Laramie provided for the establishment of a mili-
tary post within the tract granted therein to the plaintiff tribe. 
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V 

On July 5, 1873, an executive order was entered which enlarged 
the reservation for the Gros Ventre, Piegan, Blood, Blaekfeet, River 
Crow, and other Indians so that it included the following described-
tract : 

" Commencing at the northwest corner of the Territory of Dakota, 
being the intersection of the forty-ninth parallel of north latitude 
and the one hundred and fourth meridian of west longitude; thence 
south to the south bank of the Missouri River; thence up and along 
the south bank of said river to a point opposite the mouth of 
Medicine or Sun River; thence in a westerly direction, following the 
south bank of said Medicine or Sun River, as far as practicable, to 
the summit of the main chain of the Rocky Mountains; thence along 
said summit in a northerly direction to the north boundary of 
Montana; thence along said north boundary to the place of beginning,-
e x c e p t i n g and reserving therefrom existing military reservations." 

VI 

By the act of April 15, 1874, it was provided: 
" That the following-described tract of country, in the Territory 

of Montana, be, and the same is hereby, set apart for the use and 
occupation of the Gros Ventre, Piegan, Blood, Blackfoot, River 
Crow, and such other Indians as the President may, from time to 
time, see fit to locate thereon, viz: Commencing at the northwest 
corner of the Territory of Dakota, being the intersection of the 
forty-ninth parallel of north latitude and the one hundred and fourth 
meridian of west longitude; thence south to the south bank of the 
Missouri River; thence up and along the south bank of said river, 
to a point opposite the mouth of the Marias River; thence along 
the main channel of the Marias River to Birch Creek; thence up 
the main channel of Birch Creek to its source; thence west to the 
summit of the main chain of the Rocky Mountains; thence along 
the summit of the Rocky Mountains to the northern boundary 
of Montana; thence along said northern boundary to the place of 
beginning." 

As a result of said order and act nearly all of the land to which 
the plaintiff claimed title by " immemorial possession " and which 
lay north of the Missouri from the Rockies to and a short distance 
beyond the western boundary of Dakota was included in the reser-
vation of the above-named tribes. 

VI I 

On April 13, 1875, the President issued the following Executive 
order: 

" It is hereby ordered that the tract of country, in the Territory 
of Montana, lying within the following-described boundaries, viz: 

" Commencing at a point on the Musselshell River where the same 
is intersected by the forty-second (forty-seventh?) parallel of north 
latitude; thence east with said parallel to the south bank of the 
Yellowstone River; thence down and with the south bank of said 

liver to the south boundary of the military reservation at I ort 
Buford; thence west along the south boundary ot said military 
reservation to its western boundary; thence north along said western 
boundary to the south bank of the Missouri River; thence up and 
with the south bank of said river to the mouth of tne Musselshell 
River: thence up the middle of the main channel of said Musselshell 
River to the place of beginning, be, and the same hereby is, with-
drawn from sale, and set apart as an addition to the present res-
ervation of the Gros Ventre, Piegan, Blood, Blaekfeet, and Crow 

This description included all the land granted plaintiff by the 
Fort Laramie treaty except a comparatively small portion tliereot 
south of the forty-seventh parallel and that occupied by the reser-
vation of Fort Buford. 

V I I I 

On July 13, 1880, by another Executive order, the greater por-
tion of the land set apart by the order of April 13, 1875 as recited 
above, was opened to public entry, being that part thereo f north ot 
the forty-seventh parallel and south of a line drawn east from the 
point where the Fort Buford Military Reservation intersects the 
right bank of the Yellowstone River. 

That part of the territory described in the Treaty of h ort Laramie 
which was granted to the Assiniboine Nation and which laid south 
of the forty-seventh parallel was not included in the aforesaid 
Executive order of April 13, 1875. or of July 13, 1880. This tract 
lying south of the forty-seventh parallel constituted 46o.870 acres. 
No formal order placing this tract within the public domain appears 
to have ever been issued and there is no record as to the disposition 
thereof except that it appears on various dates thereafter from 
August 19, 1882, to October 14. 1914. plats of surveys of these lands 
were filed in the General Land Office of the United States. By 
the orders and proceedings above described, all of the land granted 
to plaintiff by the Fort Laramie Treaty was appropriated by the 
Government. ___ 

The tract ceded to plaintiff by the treaty of Fort Laramie con-
tained about 6,477.940 acres, the value of which at the time it was 
appropriated by the Government did not exceed 50 cents an acre or 
$3,238,970. 

I X 

In 1867 and 1868, pursuant to an act of Congress, separate treaties 
were negotiated with the Gros Ventre and the Blaekfeet Indians 
which, while never formally ratified, became valid and binding by 
reason of the conduct of the parties thereto. In each of these 
treaties a large tract of country was reserved to and set apart as a 
reservation for the occupancy, possession, and enjoyment of these 
two tribes, all of which was north of the Missouri River and within 
the boundaries of the territory claimed by the plaintiff by " im-
memorial possession." In the Gros Ventre treaty a provision was 
inserted that the Crow Tribe might be permitted to Jive on the land 
set apart to the Gros Ventre Tribe and was to be treated by that 
tribe as owners in common; and in the treaty with the Blaekfeet a 
similar provision was made with reference to the Crow Tribe and 
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other tribes not named, who should be treated by the Blackfeet as 
owners in common of said lands in event a treaty was made with 
them by the United States and they should remove to said lands 
and live thereon. 

In accordance with the stipulation of this treaty, an agency was 
established by the United States in the year 1868 for the Gros Ventre 
and Blackfeet Indians within the territory established as a reserva-
tion for the Blackfoot Nation in the treaty of 1855. To the vicinity 
of this agency a large part of the Assiniboines voluntarily resorted 
in the fall of 1868. Subsequently and probably by the summer of 
1870 the balance of the Assiniboines in the United States occupied 
a part of this reservation. No formal order was ever made placing 
the Assiniboines upon this reservation, but the United States ap-
pears to have acquiesced in their occupancy and they have been per-
mitted to remain and reside there from the fall of 1868 up to the 
present time and subsequently participated in agreements with the 
United States disposing of parts of the reservation. Previous to the 
occupation by the Assiniboines of a part of this reservation, the tribe 
had been driven off of the land ceded by the Fort Laramie Treaty 
by the Sioux Indians and was no longer occupying it although it may 
have conducted hunting expeditions thereon. 

After the Assiniboines took up their residence on the reservation 
of the Blackfeet, Blood, and Piegan Tribes in the period from 1868 to 
1870, the Assiniboines became separated into two bands, the Long 
Hair band living chiefly in the western part of the reservation with 
the Gros Ventres and being known as the Upper Assiniboines, and 
the Canoe band living in the vicinity of the mouth of the Milk River 
and being known as the Lower Assiniboines. In 1873, a separate 
agency was established on this reservation at Fort Belknap, and to 
it were assigned the Gros Ventre and the Upper Assiniboines. In 
the same year, the Milk River Agency was removed to Fort Peck on 
the Missouri River near the mouth of the Milk River and to this 
agency were assigned the Lower Assiniboines and the Sioux then 
upon the reservation. The record does not show that any complaints 
were made by the Assiniboines of these assignments. 

Pursuant to an act of Congress, in 1886 and 1887 an agreement was 
concluded by duly appointed commissioners with the various tribes 
of Indians residing upon the Gros-Ventre, Piegan, Blood, Black-
foot, and River Crow Reservation in the Territory of Montana. 
This agreement was ratified b}̂  the act of May 1, 1888. By this 
agreement these Indians relinquished to the United States all their 
right in the land embraced in the reservation heretofore set apart 
to them and not specifically set apart and reserved in separate reser-
vations set forth in the agreement, and the United States agreed to 
expend, and did expend, large sums for the benefit of the Indians 
in the manner and for the purpose set out in said agreement. The 
chiefs, headmen, and principal men of the bands of Indians, in-
cluding the Assiniboines attached to and receiving rations at the Fort 
Peck Agency consented to and signed this agreement. 

By the act of May 1, 1888, the lands ceded by this agreement were 
made part of the public domain and opened to homestead entry. 
The lands ceded by this agreement amounted to approximately 
17,500,000 acres, and the total consideration stipulated to be paid was 
$4,300,000, or about 25 cents an acre. 
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X 

The plaintiff claims that at the time when the treaty of Fort 
Laramie was negotiated it held title as a tribe by " immemorial pos-
session " to not only the lands delimitated by that treaty but also to 
territory north of the Missouri River which is bounded as follows: 

" Beginning at a point on the north bank of the Missouri River 
directly south of the west end of the Little Rocky Mountains (ap-
proximately where Bull Creek empties into the Missouri River) ; 
thence down the said Missouri River to the point where the White 
Earth River empties into the Missouri River; thence up along the 
west bank of the White Earth River to its source; thence in a direct 
line north to the 49th degree parallel; thence west along the said 
49th degree parallel to a point directly north of the east end of 
Sweet Grass Hills (approximately where the 111th degree meridian 
intersects the 49th degree parallel) ; thence directly south to the east 
end of Sweet Grass Hills; thence in a southeasterly direction to the 
point of beginning." 

This description includes practically all the territory between the 
Missouri River on the south and the Canadian boundary on the 
north, and from the Rocky Mountains on the west to the White 
Earth River on the east, which river is found a comparatively short 
distance east of the western boundary of North Dakota. 

The testimony bearing on the question of whether the plaintiff 
acquired title by " immemorial possession " to any of this land is 
very conflicting and indefinite, but in a general way it may be said 
that the Assiniboines appear to have been originally a Canadian 
tribe located in the region of the Saskatchewan River and to have 
migrated southward to the United States and into North Dakota 
and northeastern Montana. The territory that they claim north 
of the Missouri and within the United States was between five and 
six hundred miles long, containing about 16,000,000 acres, and to-
gether with the tract granted by the treaty of Fort Laramie (which 
contained about 6,477,940 acres) to which with more south of the 
Missouri they claim title by " immemorial possession " was several 
hundred miles in width, not including the territory to which they 
also claimed title in Canada. They appear originally to have been in 
some way affiliated with the Sioux Indians and sometime after their 
migration into the United States to have quarreled with the Sioux and 
either voluntarily or driven by the Sioux seem to have drifted west-
ward and at various times, at an early date, are reported by ex-
plorers and agents as being near the Milk River, which is partly in 
Canada, but the place of their occupancy or the time which they 
remained is not definitely shown by the evidence. For years they 
roamed over the vast territory above described along with other 
Indian tribes, hunting, pitching small temporary camps at various 
points therein and fighting with other Indians, especially the Sioux, 
who were their superiors in these conflicts and appear to have al-
ways driven the Assiniboines before them. Other tribes, particu-
larly the Blackfeet and the Gros Ventre, were also found in a part 
of this region north of the Missouri claimed by the plaintiff tribe 
both before and after the treaties and agreements made with the 
Assiniboines and other tribes and evidently roamed over a large 
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portion of it. The Assiniboines were a comparatively small tribe, 
which hunted and pitched its camps in smaller divisions and at one 
time was reduced in numbers to about 1,500 by an epidemic. The 
treaty of Fort Laramie recited that it was made with " Indian na-
tions residing south of the Missouri River," and the Assiniboines are 
enumerated in the list, but the testimony shows that part of the tribe 
at least was living north of the Missouri at the time the treaty was 
made. As shown in former findings they left the lands granted to 
them by the Fort Laramie treaty and at the time when it is alleged 
the Government appropriated their lands were living on a reservation 
established for the Blackfoot, Gros Ventre, and other Indian tribes. 
The agreements of 1886 and 1887 with the various tribes residing on 
this reservation included a general provision fixing the separate res-
ervations of all the Indians residing thereon (which included the As-
siniboines), those Indians receiving rations at the Fort Peck Agency 
being assigned one tract and those receiving rations at the Fort 
Belknap Agency being assigned another. The Assiniboines not only 
were a party to this agreement but appear to have acquiesced in 
the assignments thus made of tracts upon which they were to reside, 
and there is no evidence that they ever made any protest or objection 
to this reservation being established for the other Indians, nor did 
they object to their being assigned to a particular part of it. 

The Assiniboines were essentially roamers and in the course of 
their migrations and roamings were in Canada, also near the 
western boundary of the Dakotas, and in the western part of the 
tract which they now claim north of the Missouri, and probably 
also at some time on the land granted them by the treaty of 1851 
which, as stated in previous findings, they left and moved north of 
the Missouri and became located on Government reservations. While 
the evidence shows that for a considerable period of time the Assini-
boines were found in a territory which for want of a more definite 
description may be said to have been north of the Missouri in the 
vicinity of the mouth of the Yellowstone and to have extended their 
hunting excursions and roamings over a large portion of the tract 
which they now claim, the testimony fails to show that they excluded 
other Indian tribes from this territory or any part of it. The plain-
tiff has failed to establish by the preponderance of the evidence that 
it acquired title by " immemorial possession " to any of the lands 
which are claimed in its petition. 

X I 

At various times, but more particularly after the promulgation 
of the order made by the President July 13, 1880, which restored 
to the public domain the greater part of the land contained within 
the grant of the treaty of Fort Laramie, large numbers of white 
men entered the territory and slaughtered the buffalo on a large 
scale for the purpose of selling the hides at a profit. The Indians 
of the plaintiff tribe and other Indians were at the same time en-
gaged in killing the buffalo and sold the hides, but whether they 
killed more than was necessary for the purpose of obtaining food is 
not satisfactorily shown by the evidence, but sufficient would have 
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remained for the Indians had not such great numbers been slaugh-
tered by the whites at various times. The result was that the 
buffaloes in this territory were practically exterminated when the 
winter of 1883 and 1884 arrived and the plaintiff tribe who hunted 
upon this reservation, although there is no evidence that they were 
occupying it at the time, were unable to obtain sufficient food, 
raiment, and shelter, and a number of the tribe died of starvation 
during the winter of 1883, the Government having failed to furnish 
sufficient supplies at the agency to which they were attached. 

X I I 

The evidence as to the amount of credits to which defendant is 
entitled is principally in the form of a report from the Comptroller 
General's Office which is carefully itemized. Under the Comptroller 
General's report the amount which the defendant claims should be 
charged against the plaintiff on account of expenditures for the 
benefit of the tribe is $5,137,668.71. But this computation includes 
items of miscellaneous revenue, Treasury balances, interest, and 
"Crows' fund" aggregating $221,563.01. This report also includes 
a numberof items charged to the plaintiff tribe where the money was 
expended only indirectly for the benefit of the Indians, or jointly for 
their benefit and the purposes of the Government. They are as 
follows: 
Agency buildings and repairs .$73, 912. 79 
Miscellaneous agency expenses 61, 988. 91 
Pay of miscellaneous employees 434.503.08 
Pay of superintendents and agents 29.101. 21 
Expenses of delegations 3,170. 28 
Pay of interpreters 10,685.98 
Indian police 75, 268. 89 

Total apportioned to Assiniboines under comptroller's reports 688,631.14 
The total of these disputed credits is $910,194.15. Deducting this 

from the total amount claimed by defendant under the Comptroller 
General's report, the Government is entitled to a credit of $4,227,-
474.56, which sum we find the defendant is entitled to offset against 
any damages allowed for appropriation of plaintiff's lands. No 
finding is made with reference to what we have referred to as dis-
puted credits for reasons that will be stated in the opinion without 
regard to the items we have referred to above as disputed. 

The plaintiff tribe was allotted 622,022.9 acres upon the Fort Peck 
Reservation of which 244,253.2 are undisposed of. On the Fort 
Belknap Reservation, the plaintiff was allotted 250,893.2 acres and 
41,334.8 acres are undisposed of. 

CONCLUSION OF L A W 

Upon the foregoing special findings of fact, which are made part 
of the judgment herein, the court decides, as a conclusion of law, 
that the plaintiff is not entitled to recover, and its petition is there-
fore dismissed. 
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OPINION 

G R E E N , Judge, delivered the opinion of the court: 
Plaintiff in this case, an Indian tribe, asks judgment against the 

defendant for $62,000,000 as damages " for violation of the rights 
of the plaintiff." The petition shows that damages are sought to be 
recovered by reason of the defendant having appropriated certain 
lands to which it is alleged plaintiff had title, and a further claim 
is made on account of destruction of game alleged to have been 
wrongfully permitted by defendant on this land. Jurisdiction is 
conferred by two jurisdictional acts of Congress which authorize the 
court to award the plaintiff any damages which it may have sustained 
by wrongful appropriation of its land and also to set off against such 
damage any sum or sums paid or expended for the benefit of the 
Indians. These acts are too long to be set out in the opinion. They 
can be found in the plaintiff's petition and in the findings of fact. 
As counsel for the respective parties do not agree as to the force and 
effect of these acts, it will be necessary to determine the construction 
thereof before applying them. 

The plaintiff claims to have held title by " immemorial possession ' 
to a large tract of land lying north of the Missouri River and between 
it and Canada, which will be more particularly described hereinafter. 
It. further claims title to a large tract south of the Missouri River 
which was ceded to it by the Treaty of Fort Laramie made in 1851 
and also claims to have had title to this land by "immemorial pos-
session." The description of this land will be hereinafter set out. 
The plaintiff contends that the second jurisdictional act is so worded 
that the defendant has thereby recognized that the plaintiff tribe had 
certain lands to which it held title by "immemorial possession." 
Another contention made by the plaintiff is in effect that not all 
of the payments made by the defendant for the benefit of the plaintiff 
tribe can be offset against damages which may be awarded, par-
ticularly if awarded by reason of the appropriation of the Fort 
Laramie lands. This second contention will be discussed when the 
matter of the amount of credits to which the Government is entitled 
is reached in the opinion. 

With respect to the first contention, we think it ought not to be 
held that Congress intended by the second of the jurisdictional acts 
to make any provision which* might result in the plaintiff's being 
paid damages by reason of the defendant having taken over land to 
which the tribe never had any title unless such intention is clearly 
expressed by the language used. So far from this being the case, 
we think that taking the two acts together and all the circumstances 
surrounding the enactment of the acts, the purpose of the acts is 
clearly expressed to the contrary. As before stated, the second act is 
amendatory of the first. It will be observed that the first act only 
granted this court authority to consider claims growing out of the 
treaty of Fort Laramie of September 17, 1851, or other treaty rights 
of the Assiniboine Tribe.1 The main purpose of the second act was 
clearly to expand this authority so that the court might— 

1 The act specified " claims arising under or growing out of the treaty of Port Laramie 
* * * the treaty of October 17, 1855. * * * between the Government of the 
United States and the Blackfeet Indian Nation and other Indian nations * * * or 
any subsequent act of Congress, treaty, agreement, or Executive ox-der, or treaty * * * 
that violates anv of the treaty rights of the Assiniboine Indian Nation." (Italics ours.) 
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« * * * render judgment for any damages resulting from the 

appropriation by the United States to its own use or to the use of 
any other Indian tribe by the treaty of October 17, 1855, * * * 
or the act of Congress of April 15, 1874 (18 Stat. 28) , of any land, 
title to the occupancy and use of which was in the said Assiniboine 
Indian Nation by immemorial possession and the rights or claims 
to which land* the last paragraph of Article Y of the treaty of Fort 
Laramie 2 of September 17, 1851, expressly provided the Assiniboine 
Nation did not abandon or prejudice ; * * *." 

Counsel for plaintiff seem to rely on the reference to Article V 
of the treaty of Fort Laramie quoted above. It is evident that the 
act is very crudely (or perhaps artfully) drawn, but we do not 
think that' Congress intended thereby to dispense with any require-
ment of proof of plaintiff's title to the lands claimed by " immemorial 
possession." This is shown by the clause following what has just 
been quoted, namely, " and if the said courts shall find that any 
such lands of the said Indians were so appropriated they shall 
award damages " etc. (Italics ours.) It can hardly be claimed 
that the act intended this finding should be made from the state-
ments in the act itself. On the contrary, we think it manifest 
that by the terms of the act it was intended that this finding should 
"be made from the evidence in the case and that the burden of proof, 
as in all other such cases, is upon the plaintiff tribe to establish 
the facts necessary to its recovery. 

Under the jurisdictional acts hereinabove set out the plaintiff has 
filed its petition alleging among other things that by various acts 
of the Government the defendant has appropriated certain lands 
to which it had title. For convenience in considering the questions 
thereby raised and for the purpose of orderly discussion thereof, the 
territory claimed may be divided into two tracts: 

First. That granted by the treaty of Fort Laramie. The material 
parts of this treaty are set out in Finding II. This grant is not 
denied and in a general way it may be said to include a tract bounded 
on the north and northwest by the Missouri River as far east as 
its junction with the Yellowstone, and on the east and southeast by 
the Yellowstone River, on the southwest by a line dra_wn from a 
point where the Powder River enters the Yellowstone in a north-
westerly direction to a point where the Musselshell River enters 
the Missouri. It is somewhat in the shape of a triangle and con-
tains about 6,477,940 acres. It is about half the size of the tract 
which plaintiff claims to have owned north of the Missouri to 
which reference will next be made. 

Second. A tract north of the Missouri River which in a general 
way may be said to have extended between Canada on the north 
and the Missouri River on the south, also from the Rocky Moun-
tains on the west, eastward a comparatively short distance into 
Dakota. 

Plaintiff claims title by " immemorial possession " to all of the 
land contained in both of these tracts and also claims the benefit 
of the provisions of the Fort Laramie treaty. 

2 The treaty of Fort Laramie contained provisions that the Indian nations executing 
it recognized certain tracts of country as their respective territories and the territory of 
the Assiniboine Nation was particularly specified, but in a further provision of the treaty 
it was stated that " the aforesaid Indian nations do not hereby abandon or prejudice any 
rights or claims they may have to other lands," and that they did not surrender any 
privileges of hunting over any of the tracts. 
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The plaintiff further alleges that by the treaty of October 17, 
1855, made with the Piegan, Blaekfeet, Blood, Gros Ventre, and 
other tribes, a large tract of land was taken from it to which it had 
title by " immemorial possession " and under the treaty of Fort 
Laramie, and the same granted to the Blackfoot Nation as a reser-
vation for its exclusive use and occupancy. Also, that by the same 
treaty of October 17, 1855, certain lands were set apart as a common 
hunting ground for the Blackfoot Nation and the plaintiff to which 
plaintiff had title hy " immemorial possession " and to the exclusive 
use thereof; and that after the ratification of the said treaty, the 
Gros Ventre tribe used this land from 1855 to 1874, killing' large 
quantities of game thereon, by which the plaintiff was injured and 
damaged in the sum of $1,000,000. Besides this, the plaintiff makes 
a further claim for damages on account of white men killing the 
buffalo on the land ceded by the Fort Laramie treaty, to which claim 
reference will be made further on. 

Other appropriations by defendant of the lands to which plaintiff 
claimed to have title by " immemorial possession," or under the 
treaty of Fort Laramie, or by both, are alleged in the petition, but 
it is not necessary to set them out in detail here for the reason that 
there is no question but that the Government did at some time appro-
priate all of the lands in controversy. 

On the part of the defendant it is contended that the plaintiff never 
had any title by " immemorial possession " to any of the lands 
claimed, or any title whatever to lands north of the Missouri River 
that had been recognized by the defendant, that as to the lands 
included in the Fort Laramie grant which were taken by the 
treaty of October 17. 1855, to which reference will be made more 
particularly hereinafter, the action of the executive and legisla-
tive branches of the Government in ratifying the treaty of 1855 
was a determination that the land described in the treaty was in 
the actual and exclusive occupation of the Indian parties to that 
treaty and a determination of a political nature binding upon 
this court. Also, that not long after the execution of the Fort 
Laramie treaty the Sioux Indians resumed hostilities against the 
Assiniboine Tribe and that this tribe abandoned the reservation 
granted to it by that treaty, retreated to the country north of the 
Missouri River, and was never afterwards on this land except on 
small hunting expeditions. 

On the issues thus raised the first question to be determined is 
whether the plaintiff tribe has established by a preponderance of the 
evidence that it had title by " immemorial possession " to any land 
which has been appropriated by the Government. The testimony 
bearing on this question is extremely voluminous and in some respects 
quite conflicting, although part of the conflict may be explained by 
the fact that the different witnesses were testifying with reference 
to different times. Within the reasonable limits of an opinion we 
can only give a general view of the evidence and indicate our ulti-
mate conclusions therefrom. Plaintiff has introduced the greater 
number of witnesses giving oral testimony but much of the evidence 
taken on its behalf is from a source that lessens its weight. 

A number of Indians were called as witnesses. It was to be ex-
pected that they would claim the land over which they had roamed 
and as to which they might believe they had a better title than other 

tribes who roamed over the same territory. By explorers and trav-
elers they are shown to have been found in various parts and at vari-
ous times in Canada and the territory north of the Missouri which 
they now claim. The most reliable testimony we think is that of the 
agents of the Government who went among the Indians remaining 
with them for a considerable period of time, who not only had excel-
lent opportunities to ascertain the facts within the territory where 
they traveled or operated but had no reason whatever to make biased 
or prejudiced statements. This testimony is supplemented by re-
liable historical accounts of their early origin. In a general way it 
appears from the conflicting and not very definite testimony that the 
Assiniboines originated in Canada, probably near the Saskatchewan 
River; that subsequently they drifted south to the United States 
and probably into the Dakotas; that they were at one time affiliated 
with the Sioux Tribe and possibly a part thereof; that they quar-
reled with the Sioux and separated, the Assiniboines going west, 
possibly voluntarily, possibly driven by the Sioux, Who became their 
inveterate enemies, and at times pursued them over parts of the 
region to which they now claim title. Summarizing the evidence, we 
find that the Assiniboines migrated from Canada into the United 
States and that they were essentially wanderers and roamers, hunt-
ing (in the sense of looking for) game, and at various times were 
reported to be found in various parts of the tract which they claim. 

Before the treaty of Fort Laramie was made however, they appear 
to have ceased making excursions into Canada. The region between 
the Missouri and the Canadian boundary to which they claim to 
have obtained title by " immemorial possession " is a vast tract con-
taining about 16,000,000 acres. Besides this, as before stated, they 
also claim the lands of the Fort Laramie treaty and more, extending 
south beyond the forty-seventh parallel, making the total width of 
the tract several hundred miles and its area about 28.000.000 acres. 
When the lands which they claimed in Canada are included, the 
extent of their migrations will be seen. Over parts and possibly all 
of these lands the Assiniboines, a comparatively small tribe, at one 
time reduced by an epidemic to about 1,500, roamed for years along 
with other tribes, fighting, hunting, and in small bands pitching 
their tents here and there to remain for periods not shown by the 
evidence. So also did other tribes roam over a large portion of this 
territory, hunting, fighting, and pitching their tents, and to a very 
considerable proportion of it we think the Blaekfeet Indians or the 
Gros Ventre could show as good or better title so far as occupancy 
and possession could establish it. So far as the evidence shows, the 
greater part of this tract north of the Missouri River claimed by 
plaintiff was a kind of " no man's land " prior to the time the Gov-
ernment disposed of it. We think the evidence fails to establish 
that the plaintiff tribe had held any definite portion of this land by 
permanent and continued occupancy to the exclusion of all other 
tribes, and we can not agree that a tribe which is shown to have 
made such wide and extensive migrations can be held to have estab-
lished title by " immemorial possession " to the lands over which they 
roamed. . 

There are other circumstances that tend to confirm this conclusion 
from the testimony, although not necessary to sustain it. Ordi-
narily it would be expected that when an Indian tribe was excluded 
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from or restricted with reference to a region which it claimed to own 
some protest would he made, but there is no evidence that any mem-
bers of the plaintiff tribe objected when the Government by the 
treaty with the Blackfeet in 1855 designated a large portion of 
this tract north of the Missouri River as a common hunting ground 
for the plaintiff tribe and the Blackfeet. On the contrary, the 
plaintiff Indians apparently acquiesced therein and also with sub-
sequent assignments of lands to them on reservations for the pur-
pose of fixing their residence. From time to time the Government 
made disposition of the lands now claimed by them without any 
complaint so far as the testimony shows. The record shows that 
the Assiniboines were driven off the lands granted them by the 
treaty of Fort Laramie by hostile Indians and were found in 1868 
and 1870 living on the Blackfoot and Gros Ventre Reservation to 
which and the agency thereon they appear to have attached them-
selves, doubtless for'the reason that they could and did obtain 
supplies at the agency. In 1886, what was then known as the Gros 
Ventre, Piegan, Blood, Blackfoot, and River Crow Reservation 
embraced practically all of the territory north of the Missouri to 
which plaintiff now claims title by " immemorial possession." Upon 
this reservation an agency had been established at Fort Belknap arid 
one at Fort Peck. In 1887. by virtue of the agreements made with 
the tribes last above named, or some of them, the Assiniboines had 
been assigned to and lived upon this reservation in some part or 
parts thereof. In December, 1886, and January, 1887, an agreement 
was concluded by the commissioners acting on behalf of the de-
fendant by which the lands included in this reservation were ceded 
to the United States except such portion thereof as was by the agree-
ment specifically set apart and reserved as separate reservations for 
the various tribes. Representatives of the Assiniboines signed this 
agreement under a certificate that it had been fully explained to 
them and that they consented and agreed to all the stipulations 
therein contained. " It is true that a number of the Assiniboines 
testified that the treaty was not signed by them or any of the tribe 
except possibly by one member and that there were protests made 
against taking the land away from them at the time. These wit-
nesses were either Indians who were children at the time of the 
signing of the treaty or very old men at the time when they gave 
their testimony, and on account of age having at best a very incom-
plete recollection of matters that occurred fifty years prior thereto. 
The circumstances of the case make this testimony so unsatisfactory 
as to be unworthy of any credit. We think the Indian tribes which 
were a party to the treaty must have understood the general nature 
of it, namely, that their reservations were to be greatly reduced 
and assignments made accordingly, which was done at the time. 
None of the other tribes are shown to have complained of anjr 

wrong done, although some of them might have claimed a better 
right to the land than the Assiniboines. We are not ready to be-
lieve that the Government agents who negotiated the treaty com-
mitted wholesale forgeries of the signatures of the Assiniboines, 
and there is nothing in the evidence to discredit the signatures to 
the treaty for other tribes. Nor is there anything in any of the 
numerous reports of the Indian agents or transactions and dealings 
with the Assiniboines with reference to the lands north of the 
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Missouri River that show that any complaints were made by them 
with reference to the execution of the agreement, and we are satis-
fied that the Assiniboines executed the agreement and knew its 
nature in general. The agreement last referred to which ceded 
back to the Government the greater portion of the land north of 
the Missouri River which is now claimed by the plaintiff, was rati-
fied by the act of May 1, 1888. Large sums of money were paid by 
the Government to the Indians in accordance with its terms, of 
which the Assiniboines received their share and certain portions of 
the reservation were specially allotted to them. Prior to the time 
this agreement was made and for years afterwards the Govern-
ment dealt with them on reservations, paying them sums of money, 
issuing food and rations to the members of the tribe, partly in 
accordance with treaties and agreements and partly as mere gra-
tuities. During all this period we have no satisfactory evidence 
of the plaintiff tribe making any claim to the lands north of the 
Missouri which they now assert they have always owned and 
occupied until their claims came before Congress, and even then 
the bill that was first introduced in their behalf made no reference 
to lands the title of which they claim to have acquired by im-
memorial possession. 

We do not think it is necessary to review the evidence further. 
From all of the testimony we conclude that the plaintiff tribe has 
failed to establish by the preponderance of the evidence that the 
Assiniboines had title by " immemorial possession " to any of the 
land north of the Missouri River which the tribe claims. This con-
clusion makes it unnecessary to determine the other defenses that are 
made to this claim by the defendant. 

The plaintiff's case with reference to what is called the Fort 
Laramie lands is quite different. The lands were expressly granted 
to the plaintiff tribe by the treaty made with the plaintiff on Sep-
tember 17, 1851, and one of its purposes was to give each tribe 
some fixed boundaries within which they should stipulate generally 
to reside. It was also desired to give the Indians some compensa-
tion for the interference with the Indian hunting expeditions caused 
by emigrants passing to the Pacific coast region. 

There is no question but what the lands granted the plaintiff 
tribe by the treaty of Fort Laramie were taken over by the Gov-
ernment, but the time when they were taken has some bearing 
on the amount of damage which the plaintiff may have sustained 
thereby. 

When the Fort Buford Military Reservation was established by 
the Executive order of August 18, 1868, a part of the Fort Laramie 
lands in the northeast corner thereof was taken thereby. Of the 
area set apart to this military reservation, about 163,125 acres lay 
south of the Missouri River and within the lands ceded to the 
Assiniboine Nation by the Fort Laramie treaty. On April 13, 1875, 
an Executive order was entered by which the greater portion of the 
tract ceded to plaintiff by the Fort Laramie Treaty was, in the 
terms of the order, " withdrawn from sale, and set apart as an 
addition to the present reservation of the Gros Ventre, Piegan, 
Blood, Blackfeet, and Crow Indians," and of the land included in 
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this order about 5,865,990 acres lay within the boundaries of the 
land heretofore ceded bv the Fort Laramie treaty to the Assini-
boines. The land that was taken for the Fort Buford Reservation 
and by the Executive order of April 13, 1875, included (with 
more) all of the land granted to the plaintiff by the Fort Laramie 
Treaty except a comparatively small portion south of the forty-
seventh parallel. In July, 1880, by an Executive order a part of 
the area affected by the Executive order of April 13, 1875, was 
restored to the public domain, and later and about 1882, the defend-
ant surveyed and filed plats of the portion of the Fort Laramie 
land south of the forty-seventh parallel and thereafter either opened 
the land to settlement or donated it to the Northern Pacific Rail-
road. In this way the Government disposed of all of the land 
granted to plaintiff by the Fort Laramie treaty. 

As before stated, tlie defendant contends that before the Govern-
ment appropriated any of this land the plaintiff tribe had abandoned 
it. The evidence shows that the Assiniboines had been driven off 
of this tract by their enemies the Sioux who were more warlike, 
but this fact alone would not warrant a finding that they had 
abandoned the land ceded to them. There is no evidence that 
any of the plaintiff tribe were living on this land or in any way 
occupying it at the time when the Government took it over although 
they may still have made hunting expeditions over it. As be-
fore stated they were then residing on a Government reservation 
entirely outside of this tract. Long continued absence from land 
may be evidence of abandonment depending upon the circum-
stances. It is not necessary, however, that we should determine 
whether the plaintiff tribe had abandoned these Fort Laramie lands. 
For reasons hereinafter set forth, we conclude that even if plaintiff 
is allowed the value of these lands at the time they were taken the 
defendant is entitled to set off against the allowance a greater sum. 

There is much dispute as to the value of the land ceded by the 
treaty of Fort Laramie and which, as we have seen, was taken over 
by the defendant by the proceedings recited above. The plaintiff 
produced as its chief witnesses persons whom it considers experts of 
high skill in the matter of land values in this region, but we are not 
inclined to accept their testimony, although it was doubtless given 
in good faith. The testimony of these witnesses does not appear to 
have taken into consideration the proper basis upon which an esti-
mate of the value of these lands must be founded. The tract under 
consideration consisted of over 6,000,000 acres. Government values 
and sales of comparatively small and in some instances select tracts 
have but little weight in determining the value of such an enormous 
body of land when disposed of as a whole. The reasons for this 
are shown in the opinion in the case of the Fort Berthold Indians v. 
United States, 71 C. Cls. 308, 339-340, and, as said in the opinion 
rendered in that case, the land in question had but little value until 
the railroad was built somewhere near it and the best measure of 
value is that paid by " the Government for lands acquired about the 
same period of time from other Indian tribes in the same locality 
in cessions to the Government of their reservations in many treaties." 
As an example of the prices so paid, we call attention to the fact that 
in January, 1887, an agreement was made with several tribes, includ-
ing the Assiniboines, relinquishing their rights to certain lands here-
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tofore granted them aggregating about 17,500,000 acres at a price 
which would average about 25 cents an acre. It is true that some 
tracts were ceded for a higher price and it is also true that some 
were ceded for a much lower price. The geographies and encyclo-
pedias show that the land in controversy was in a semiarid region 
and that only a very small part was suitable for agriculture unless 
irrigated; that only a comparatively small part could be irrigated; 
and that a certain part of the land was absolutely worthless and the 
greater part of it was fit only for grazing purposes and required a 
large number of acres to support a single animal. At the time in 
question there was a superabundance of western grazing land. We 
conclude that the value of this land at the time it was taken did not 
exceed 50 cents an acre and may have been less, and that its total 
value did not exceed $3,238,970. ' 

One of the separate causes of action in plaintiff's petition is based 
on the allegation that as a result of the presidential order of July 
13, 1880 (to which reference is above made), which restored to 
the public domain lands belonging to the plaintiff tribe, large 
numbers of white men entered the land described in said order, who 
slaughtered the buffalo on such a large scale that it was practically 
exterminated by the winter of 1883-84 and the members of plain-
tiff's tribe, being deprived of their source of food and raiment, died 
of starvation to the number of about 500, and plaintiff was thereby 
damaged in the sum of $1,000,000. This claim is largely based on a 
provision in the treaty of Fort Laramie whereby the defendant 
entered into an agreement to protect the Indian nations who executed 
the treaty " against the commission of all depreciations by the people 
of the United States," but there are many reasons why this claim 
for damage can not be sustained. 

It is very doubtful to say the least whether the word " depreda-
tions " can possibly be construed to refer to the killing of wild 
game, for there was nothing in the treaty that specifically obligated 
the defendant to preserve the wild game within the territory of 
the plaintiff tribe. Moreover, if the Government is liable by reason 
of having taken the land under the executive order it can not be 
held liable for its citizens hunting upon it after the order was 
made. It would seem also that the injury complained of was in-
jury to the individual and not to the tribe, that the amount and 
money value of the damage was wholly conjectural, and supported 
by no proof. The Indians of a number of tribes were themselves 
slaughtering the buffalo and the evidence fails to show that the 
Indians themselves killed only such as were necessary for food or 
for their own raiment. There was a market for buffalo hides 
which the Indians were able to tan and which they sold. We con-
clude that this part of plaintiff's claim is without support in either 
the law or the facts. 

For similar reasons and others, the claim for damages done by 
depredations of the Gros Ventre Tribe in hunting upon lands set 
apart to the plaintiff and Blackfoot Tribe is also denied. 

The amount which the defendant is entitled to offset against any 
claims which are allowed in favor of the plaintiff is also in dispute. 
Counsel for defendant contend that the Government is entitled to 
set off all sums of money expended for the benefit of the Indians, 
including gratuities, and, that this includes the money which the 
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plaintiff tribe has received for surplus lands sold in the two reserva-
tions which it has occupied, and also the money paid plaintiff under 
the treaty of 1888. But the plaintiff insists that the defendant is 
not entitled to any set-off on account of the land allotted to plaintiff 
in the two reservations or the money which plaintiff has received for 
the surplus lands sold, and that the money paid plaintiff under the 
treaty of 1888 can not be set off against anything allowed on the 
plaintiff's claim for lands between the Yellowstone and Missouri 
.Rivers—that is, the Fort Laramie lands. The question so raised 
involves the construction of the language of the two acts. We have 
set out in the findings the language of the jurisdictional acts, the 
first of which defined the credits which might be allowed the de-
fendant. As applied to the facts in the case, we find nothing in the 
first act that in any way limits the credits to be allowed the defendant 
for any sum or sums paid or expended for the benefit of the plaintiff 
tribe. The act recites that " the United States shall be allowed credit 
subsequent to the date of any Executive order, law, treaty, or agree-
ment under which the claims arise for any sum or sums heretofore 
paid or expended for the benefit of said Indians." The original act 
authorized the court to adjudicate claims arising out of the Treaty of 
Fort Laramie and the treaty of 1855 and " any subsequent act of 
Congress, treaty, agreement, or Executive order " and provided that 
the Government should have credit for any sums paid for the benefit 
of the Indians subsequent to the date thereof. We think that the 
only controversy which can arise under this provision is as to whether 
this provision in the first act would apply to lands which were al-
lotted to plaintiff and we do not find it necessary to decide this 
question for reasons hereinafter stated. 

Plaintiff contends that under the provisions of the second juris-
dictional act defendant can not be allowed any set-off on account of 
moneys paid under the act of 1888 unless it is awarded damages 
under the provisions of the second jurisdictional act, that is, on 
account of the appropriation of lands to which plaintiff claims 
title by " immemorial possession." We have already held that plain-
tiff did not acquire title to any land in that manner, and under this 
holding a question arises as to whether the defendant can be al-
lowed a set-off on account of money so paid against any claim which 
the plaintiff may have on account of the appropriation by the de-
fendant of the lands ceded by the Fort Laramie treaty. 

In order to properly consider the question thus raised it will be 
necessary to set out and restate to some extent the manner in which 
the reservation for the Blackfeet, Gros Ventre, and Crow Indians 
was established. As before stated, the treaties of 1868 were not with 
the plaintiff tribe but with the Blackfoot Nation and the Gros 
Ventre Tribe of Indians. Each of these treaties provided that the 
Government might have the right to place upon the reservation 
which was created thereby other Indian tribes. The Assiniboines 
eventually came upon this reservation and established themselves 
there without any formal order. Subsequently the reservation was 
enlarged by an Executive order and act of Congress. In the mean-
time the Assiniboines continued to dwell upon this reservation. In 
1886 and 1887 an agreement was concluded with all of the Indians 
residing upon the Gros Ventre, Piegan, Blackfoot, and River Crow 
Reservation in Montana (to which the Assiniboines were a party) 
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by which all the Indian tribes which were a party thereto ceded to 
the United States ail their right, title, and interest in the lands em-
braced in this reservation excepting such as was specially set apart 
and reserved as separate reservations for any Indian tribes. This 
treaty provided for certain payments to be made to the Indians who 
were upon the reservation, and in 1888 Congress passed an act for 
the fulfillment of the treaty and under which these payments were 
made. The second jurisdictional act contained a provision as fol-
lows : 

" Provided, however, That if the courts shall award damages for 
land appropriated by the said treaty of 1855, and/or the said act 
of Congress of 1874. the United States shall be allowed credit for 
any sum or sums paid the Assiniboine Indian Nation under the act 
of Congress of May 1, 1888." 

We do not think it can be said that this provision operated to 
repeal the broad provisions of the first jurisdictional act to the effect 
that the Government should be allowed credit for any sum or sums 
heretofore paid or expended for the benefit of said Indians, includ-
ing gratuities, or that it was inconsistent therewith. Nor do we 
understand that counsel for plaintiff claim that it placed any limi-
tation on the application of payments made under the act of 1888, 
but only that it operated to prevent such payments from acting as 
an estoppel as against plaintiff's claim that it had title to the land 
on this reservation by " immemorial possession." As we understand 
plaintiff's contention, it is that by reason of the fact that (as it 
claims) the plaintiff held title to these lands through " immemorial 
possession " and had also had portions thereof assigned or allotted 
to it, the defendant received a full consideration for all payments 
made under the treaty of 1888 by reason of the plaintiff having 
joined in ceding the land covered thereby and is not entitled to any 
further credit therefor. Such a construction would entirely nullify 
the provision of the first act with reference to credits. Moreover, 
we think the obvious intention of the first act and the second act 
taken together was to effect a settlement between the Government 
and the plaintiff in which each party would receive all credits to 
which it was respectively entitled. We therefore conclude that the 
defendant is entitled to offset all payments made for the benefit of 
the plaintiff tribe under the act of 1888 against any sum which might 
be charged against the Government on account of the appropriation 
of the lands ceded to plaintiff by the Fort Laramie treaty. 

The Comptroller General's office has made a careful computation 
of the sum for which it considers the plaintiff tribe should be charged, 
which counsel for defendant contend is $5,137,668.71. See Finding 
XII . Under the foregoing rulings we think this computation is 
correct, except as to the items of miscellaneous revenue, Treasury 
balances, interest, and "Crows' fund" aggregating $221,563.01. It 
also includes a number of items where the money was expended only 
indirectly for the benefit of the Indians, or jointly for theii'-henefit 
and purposes of the Government. These items amount to $688,6-31.14, 
air o f which is more fully set out in Finding XII . Assuming for the 
purposes of the case that none of these items should be credited 
against the plaintiff tribe, we have a total of $910,194.15 which should 
be deducted from the amount estimated by the Comptroller General's 
office, leaving a net credit to the Government of $4,227,474.56, while 



we have found that the value of the land belonging to the plaintiff 
tribe which was appropriated by the Government did not exceed 
$3,238,970. 

There still remains the question of whether the Government should 
be allowed any credit on account of the land allotted to the plaintiff 
tribe on the Fort Peck and the Fort Belknap Reservations. We do 
not find it necessary to determine this question as the amount of 
payments which we have already found the Government is entitled to 
offset exceeds the value of the land of the plaintiff tribe acquired 
under the Fort Laramie Treaty and plaintiff's petition should there-
fore be dismissed. It is so ordered. 

W H A L E T , Judge; W I L L I A M S , Judge; and L I T T L E T O N , Judge, concur. 
B O O T H , Chief Justice, did not hear this case on account of illness 

and took no part in its decision. 

A true copy. 
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