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Court of Claims of the United States 

SHOSHONE TRIBE OF INDIANS OF THE WIND RIVER 
RESERVATION IN WYOMING v. THE UNITED STATES 

Mr. George M. Twiison and Mr. Albert W. Jefferis for the 
plaintiff. 

Mr. Charles J. Happier and Mr. Francis S. Howell were on the 
brief. 

Mr. Charles H. Small and Mr. George T. Stormont for the 
defendant. 

Mr. William W. Scott was on the brief. 
Plaintiff sues to recover a total of $37,150,279.90, together with 

interest on certain amounts. The amounts making up the total 
sued for arise out of the claim that the treaty with plaintiff made 
July 3, 1868, was violated by officials of the United States by placing 
the Northern Band of Arapahoe Indians on the Shoshone'Reserva-
tion m Wyoming when the plaintiff tribe was not willing that such 
Indians be settled permanently on the reservation and that the 
consent of the plaintiff tribe and the United States to such an ar-
rangement was not obtained, as required by the treaty Plaintiff 
therefore, contends that the Congress, bV the Jurisdictional Act of 
March 3, 1927, ratified the acts of the officials of the United States 
and by that act took an undivided one-half interest in the reserva-
tion by the permanent settlement thereon of the Northern Arapahoe 
Indians with equal rights with plaintiff tribe, and that the United 
States is liable under the treaty of 1868, and various agreements 
subsequently made, to compensate plaintiff for (1) shortage of 
treaty disbursements; Shoshone Treaty funds disbursed for benefit 
of the Arapahoes, and monies derived from the reservation under 
various agreements and the acts of March 3, 1883, and August 21 
1916, wrongfully diverted to the use of the Arapahoe Indians, $968,-' 
863.90: (2) use and occupation by Arapahoes of plaintiff's tribal 
lands prior to allotments, $15,049,340.50; (3) use and occupation of 
Arapahoe allotments of lands from 1907 and 1915 to 1927, including 
interest, $3,706,482; (4) value on March 3, 1927, of 104,366.46 acres 
of land allotted to the Arapahoe Indians, $1,690,619; (5) value on 
March 3,1927, of an undivided one-half of tribal lands, $9,531,704.50; 
(6) value of gold mined and removed from the reservation by un-
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authorized persons, $1,106,750; (7) trespass—ill permitting livestocK 
not owned by plaintiff, nor having any right to be on the reserva-
tion, to go upon, graze, and range on or over the reservation, thus 
destroying the grasses, crops, and foodstuffs belonging to plaintiff 
between 1873 and 1894, of the value of $540,000; (8) destruction of 
game, $4,455,000; and (9) value of hay and wood taken and removed 
from the reservation and used for Government purposes at its mili-
tary post located upon the Shoshone Reservation. $101,520. 

Counsel for the defendant contend that the Northern Arapahoe 
Indians were rightly placed and settled upon the Shoshone or Wind 
River Reservation on March 18, 1878, and have ever since been 
rightly upon the reservation, for the reason that before and at the 
time the Arapahoes were brought to and placed upon the reservation 
Chief Washakie and the Shoshone Indians expressed their willing-
ness to admit the Arapahoes amongst them, and that the Shoshones 
and the United States consented to this arrangement in sufficient 
compliance with art. 2 of the Shoshone Treaty of 1868. It is in-
sisted, therefore, that plaintiff has no claim for compensation from 
the United States. Counsel for defendant further contend that even 
if the Shoshone Indians were not willing to admit the Arapahoes 
amongst them and did not consent thereto when the Arapahoes were 
brought upon the reservation or at any time thereafter, and if the 
United States did not consent thereto'in the required manner, the 
plaintiff is not entitled to recover any amount for the reason that 
the date of the taking of a one-half interest in the Shoshone Reser-
vation for the benefit of the Arapahoe Indians occurred March 18, 
1878, and not on March 3, 1927, as contended by plaintiff, and that 
the fair and reasonable value of 1,171,770 acres, being one-half of the 
lands embraced in the reservation on March 18, 1878, was $46,000 
and the offsets which the Government is entitled to charge against 
the plaintiff under the Jurisdictional Act amount to $2,947,747.05. 

SPECIAL FINDINGS OF FACT 

1. On July 2, 1863, plaintiff tribe of Indians and the United States 
entered into a treaty, 18 Stat. 685, which set apart for plaintiff a 
reservation of 44,672,000 acres located in Colorado, Utah, Idaho, and 
Wyoming in consideration of certain matters mentioned in the 
treaty. The United States agreed to pay to the tribe annually for 
twenty years the sum of $10,000 in such amounts as the President 
might deem suitable for their wants or conditions, either as hunters 
or herdsmen. 

2. By treaty of July 3, 1888, 15 Stat. 673, plaintiff gave up and 
relinquished this reservation to the United States and accepted in 
lieu thereof the present reservation, consisting originally of 3,054,182 
acres in the State of Wyoming, together with the agreement of the 
United States to deliver at the agency house on the reservation 
annually for thirty years, in lieu of all sums of money or other 
annuities provided to be paid under any and all treaties theretofore 
made, certain articles of clothing and other supplies, and to construct 
certain buildings upon the reservation and furnish certain employees 
and instructors for the Indians, together with a school and a teacher. 
The important provisions of this treaty were as follows: 
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A R T I C L E 1. From this day forward, peace between the parties to 
this treaty shall forever continue. The Government of the United 
States desires peace, and its honor is hereby pledged to keep it. The 
Indians desire peace, and they hereby pledge their honor to main-
tain it. If bad men among the whites, or among other people sub-
ject to the authority of the United States, shall commit any wrong 
upon the person or property of the Indians, the United States will, 
upon proof made to the agent and forwarded to the Commissioner 
of Indian Affairs at Washington City, proceed at once to cause the 
offender to be arrested and punished according to the laws of the 
United States, and also reimburse the injured person for the loss 
sustained. 

" I f bad men among the Indians shall commit a wrong or depre-
dation upon the person or property of any one, white, black, or 
Indian, subject to the authority of the United States, and at peace 
therewith, the Indians herein named solemnly agree that they will, on 
proof made to their agent and notice by him, deliver up the wrong-
doer to the United States, to be tried and punished according to its 
laws; and m case they willfully refuse so to do, the person injured 
shall be reimbursed for his loss from the annuities or other moneys 
due or to become due to them under this or other treaties made with 
the United States. And the President, on advising with the Com-
missioner of Indian Affairs, shall prescribe such rules and regula-
tions for ascertaining damages under the provisions of this article as 
in his judgment may be proper. But no such damages shall be 
adjusted and paid until thoroughly examined and passed°upon by the 
Commissioner of Indian Affairs, and no one sustaining loss while 
violating or because of his violating the provisions of this treaty 
or the laws of the United States, shall be reimbursed therefor. 

A R T I C L E 2. * * * The United States further agrees that the 
tollowmg district of country, to-wit: Commencing at the mouth of 
Uwl Creek and running due south to the crest of the divide between 
the bweetwater and Papo Agie Rivers; thence along the crest of 
said divide and the summit of Wind River Mountains to the longi-

vf "vr nO I lh -F°rk ° f W i n d R i v e r ; t h e n c e d u e n o r t h to mouth of 
•f Ti V a n d UP its channel to a point twenty miles above 
its mouth; thence m a straight line to head-waters of Owl Creek 
and along middle of channel of Owl Creek to place of beginning, 
snail be and the same is set apart for the absolute and undisturbed 
" , a n , ( l occupation of the Shoshone Indians herein named, and for 
t W bribes or individual Indians as from time to time 
. m n n ^ r m ? ' } v l t h t h e c o n s e n t o f t h e U n i t e d States, to admit 

t h e m ' \ r d {} i e U n i t e d S t a t e s n o w solemnly agrees that no 
excPn?l?\CePffi th°Se h e r € l n d e s i g ^ e d and authorized So to do, and 
h f w V ^ officers, agents, and employes of the Government as may 

kSi e i ; t e ! ;uI ) 0 n M i a n reservations in discharge of duties 
^ h I la,w> st;all ever be permitted to pass over, settle upon, or 
Indians nrlr? ̂ e r i l tp r y described in this article for the use of said 

^ henceforth they will and do hereby relinquish all title, 
S ^ J in a n d t o P ° r t i o n o f t h e territory of the United 

except such as is embraced within the limits aforesaid. 
* * * * * * 
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" A R T I C L E 4 . The Indians herein named agree, when the agency 
house and other buildings shall be constructed on their reservations 
named, they will make said reservations their permanent home, and 
they will make no permanent settlement elsewhere; but they shall 
have their right to hunt on the unoccupied lands of the United States 
so long as game may be found thereon, and so long as peace subsists 
among the whites and Indians on the borders of the hunting dis-
tricts. 

" A R T I C L E 5. The United States agrees that the agent for said In-
dians shall in the future make his home at the agency building on 
the Shoshone Reservation, but shall direct and supervise affairs oil 
the Bannack Reservation, and shall keep an office open at all times 
for the purpose of prompt and diligent inquiry into such matters of 
complaint by and against the Indians as may be presented for inves-
tigation under the provisions of their treaty stipulations, as also 
for the faithful discharge of other duties enjoined by law. In all 
cases of depredation on person or property he shall cause the evi-
dence to be taken m writing and forwarded, together with his find-
ing, to the Commissioner of Indian Affairs, whose decisions shall 
be binding on the parties to this treaty. 

* * * * * * * 

" A R T I C L E 7 . In order to insure the civilization of the tribes enter-
ing into this treaty, the necessity of education is admitted, especially 
of such of them as are or may be settled on said agricultural reserva-
tions, and they therefore pledge themselves to compel their children, 
male and female, between the ages of six and sixteen years, to attend 
school; and it is hereby made the duty of the agent for said Indians 
to see that this stipulation is strictly complied with; and the United 
States agrees that for every thirty children between said ages, who 
can be induced or compelled to attend school, a house shall be pro-
vided and a teacher competent to teach the elementary branches of 
an English education shall be furnished, who will reside among said 
Indians and faithfully discharge his or her duties as a teacher. * The 
provisions of this article to continue for twenty years. 

" A R T I C L E 8 . * * * And it is further stipulated that such per-
sons as commence farming shall receive instructions from the farm-
ers herein provided for, and whenever more than one hundred 
persons on either reservation shall enter upon the cultivation of the 
soil, a second blacksmith shall be provided, with such iron, steel, and 
other material as may be required. 

" A R T I C L E 9 . In lieu of all sums of money or other annuities pro-
vided to be paid to the Indians herein named, under any and all 
treaties heretofore made with them, the United States agrees to 
deliver at the agency house on the reservation herein provided for, 
on the first day of September of each year, for thirty years, the fol-
lowing articles, to wit: 

"For each male person over fourteen years of age, a suit of good 
substantial woolen clothing, consisting of coat, hat, pantaloons, 
flannel shirt, and a pair of woolen socks; for each female over twelve 
years of age, a flannel skirt, or the goods necessary to make it, a pair 
of woolen hose, twelve yards of calico, and twelve yards of cotton 
domestics. 
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" For the boys and girls under the ages named, such flannel and 
cotton goods as may be needed to make each a suit as aforesaid, 
together with a pair of woolen hose for each. 

"And in order that the Commissioner of Indian Affairs may be 
able to estimate properly for the articles herein named, it shall be the 
duty of the agent each year to forward to him a full and exact 
census of the Indians, on which the estimate from year to year can 
be based; and in addition to the clothing herein named, the sum of 
ten dollars shall be annually appropriated for each Indian roaming 
and twenty dollars for each Indian engaged in agriculture, for a 
period of ten years, to be used by the Secretary of the Interior in 
the purchase of such articles as from time to time the condition and 
necessities of the Indians may indicate to be proper. And if at any 
time within the ten years it shall appear that the amount of money 
needed for clothing under this article can be appropriated to better 
uses for the tribes herein named, Congress may by law change the 
appropriation to other purposes; but in no event shall the amount 
of this appropriation be withdrawn or discontinued for the period 
named. And the President shall annually detail an officer of the 
Army to be present and attest the delivery of all the goods herein 
named to the Indians, and he shall inspect and report on the quan-
tity and quality of the goods and the manner of their delivery. 

" A R T I C L E 10. The United States hereby agrees to furnish annually 
to the Indians the physician, teachers, carpenter, miller, engineer, 
farmer, and blacksmith, as herein contemplated, and that such ap-
propriations shall be made from time to time, on the estimates of 
the Secretary of the Interior, as will be sufficient to employ such 
persons. x 

" A R T I C L E 11. No treaty for the cession of any portion of the 
reservations herein described which may be held iii common shall be 
of any force or validity as against the 'said Indians, unless executed 
and signed by at least a majority of all the adult male Indians 
?hCviPLlng ° r m t e r e s t e d i n the same; and no cession by the tribe 
snail be understood or construed in such manner as to deprive with-
out his consent, any individual member of the tribe of his right to 
tTCaty"Ct o f l a n d selected by him as provided in Article 6 of this 

The plaintiff tribe immediately went upon this reservation and has 
ever since remained thereon. Certain portions of the original reser-
vation defined by the 1868 Treaty were ceded to the United States 
oj agreements in 1872, 1896, and'1904, which agreements will here-
niaiter be referred to more particularly. 
trivio ^ the time of the making of the Treatv of 1868 the plaintiff 
writp , ur i s w e r e full-blood blanket Indians, unable to read, 
whiS S P f a r -°r v n u l e r s t a n ( ! English, with little previous contact with 
fllwal V ]n. a U t h e i r contacts with the white people they had 
fisS TL f n e i l d l y - T h e J l^ed mostly by hunting wild game and 
- i ± l l e affairs of the tribe were handled almost entirelv bv 
X r p ? f f , v e . ; , d v i c e o f C h i e f Washakie until his death in 1900, and 

TTm o y h e c h i e f m e n a n d members of the tribal council. 
w ; r f m a a f e condition existed in 1872 and in 1896 when agreements 
to t L TT e-fU5dor w h i c h t h e t r i b e c e d e d Portions of the reservation 

united States. Practically the same condition as to their 
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education existed at the time the agreement of 1904, hereinafter 
mentioned, was made, except, at that t i m e the Shoshoi^ had con-
siderable contact with white settlers and the Indian agents of the 
reservation, and a few of them could speak and understand English 
fa4rlByereason of the loyalty of the Shoshones to the United States 
and Chief Washakie's outstanding friendship and respect for the 
military representatives and the civil officers and employees ot the 
United States and his desire to be forever on friendly terms with the 
Government and its representatives, and by reason of his great influ-
ence over the members of his tribe, Washakie and the Shoshones were 
verv tractable. Their attitude toward the Government and its offi-
cers was always one of the fullest cooperation and they always taith-
fullv fulfilled their agreements and promises, once they had made 
them Chief Washakie, as the representative of the members of the 
tribe was well informed, particularly with regard to the disposition 
and habits of certain other Indian t r ibes and with reference to the 
rights and privileges of the Shoshones under the Treaty of 1868; he 
was cautious in his dealings with other Indian tribes and with officers 
and representatives of the Government in matters affecting himseft 
and members of his tribe. He always endeavored to be fair and 
reasonable, but at the same time he was positive m any promises or 
demands which he made. When he understood a matter concerning 
his tribe and the Government he always went as far as he felt he 
could in agreeing to any request made by the Government officials, 
but his position and statements in such matters were never indefinite, 
and he and the members of his tribe implicitly trusted the Govern-
ment not to overreach them in any such matters. He accepted no 
more from others than they had promised and he trusted the Gov-
ernment to demand from him no more than he had promised it or its 
representatives. He had great faith in the representations ot the 
officials of the Government and his attitude was that such repre-
sentations were not to be disregarded, much less disobeyed or defied. 
By reason of the great desire of Washakie and his tribe to please the 
Government of the United States and do whatever they could always 
to remain on the best of terms with its representatives, and with the 
Treaty Commissions sent to negotiate with him and his tribe m mat-
ters pertaining to the reservation, he and his tribe were induced, but 
not without assertion of their rights, to permit the Northern Arapa-
hoe Indians, which had been brought upon the reservation m 1878, as 
will hereinafter be more fully mentioned, to assemble m council with 
the Shoshones when called at the instance of the Government, but 
only upon the condition that such permission should not m any way 
affect the rights of the Shoshones under the treaty and agreements 
theretofore entered into by the Shoshone Tribe with the United 

States. t r i b e ] i a g a t a l l t i m e g b o r n e t r u e allegiance to the 
United States and in war was an ally of the Government, The 
Shoshone Tribe and its head, Chief Washakie m particular, have 
been at peace with the whites since they first encountered Lewis and 
Clarke in 1805; General Ashley, Major Bridger, Sublette, Campbell, 
and other pioneers and traders often lived m the villages ot the 
Shoshones in full harmony with them. Washakie took a large war 
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narty of the Shoshones across Big Horn Mountain as an ally of the 
United States to assist General Crook in his campaign against the 
Sioux on the Rosebud in 1876, and at other times furnished soldiers 
and troops to aid the United States Army in its wars with Indians 
such as the Sioux, the Arapahoes, and the Cheyennes. At- no time did 
the Shoshone Tribe ever engage in battle, or aid or abet m battle, or 
war against the United States, its Army, or its white citizens. In 
many instances the Shoshone Indians furnished aid and comfort to 
the white emigrants passing through their country on the Oregon 
Trail and assisted in protecting the whites from hostile Indians. 

5. The plaintiff's reservation, set apart by the treaty of July 3, 
1868, is located in the central-western part of Wyoming. The Owl 
Creek range of mountains, constituting the northern boundary of 
the reservation, rises to an approximate elevation of 12,000 feet. The 
Wind River range of mountains, constituting the west and south-
west boundaries, rises to a maximum elevation of approximately 
14,000 feet. The reservation is protected from the elements by these 
two ranges of mountains; also by the Beaver Divide to the south. 
The ancient Indian name for the reservation is Warm Valley. 

The reservation comprises the fairest and best-watered portion of 
the State of Wyoming. The character of the land ranges from pre-
cipitous mountains at the extreme north and west, down through 
heavily timbered upland, lower down through well-grassed bench 
land, to a series of river valleys with level, deep soil toward the 
eastern portion of the reservation. In the lower altitudes between 
these river valleys are wide areas of rolling upland covered with 
salt sage, black sage, and grasses. The reservation is made up in 
part of unsurpassed mountain scenery. These mountains are the 
source of some of the largest rivers on the North American conti-
nent, and contain within their recesses numerous fresh-water lakes 
well stocked with trout and waterfowl, and on whose banks live 
beaver, otter, and other fur-bearing animals. The mountains con-
tain more than 400,000 acres of spruce, pinon, hemlock, balsam, and 
yellow and white pine timber. The river valleys are level, easily 
irrigated, several miles in width, and contain a warm, rich, and pro-
ductive soil. Stock lives the year around without other feed than 
being herded on the grasses growing from the mountain tops to the 
lowest valleys in greatest abundance, affording ample feed and range 
for livestock in the mountains in the summer season, and in the lower 
reaches of the reservation in the fall and winter seasons. The water 
is pure and the climate is mild and regular. The soil is rich and 
compares favorably in fertility to that'of Illinois and Iowa. The 
climatic conditions are such that the grasses grown on the lower por-
tions of the reservation cure on the ground without cutting or har-
vesting, and are available in that condition as feed for the livestock 
in the fall and winter. The average wind velocity is 4.1 miles per 
hour. This low-wind velocity makes for a low rate of evaporation 
of moisture from the soil and plants, thus facilitating the growth 
and preservation of plant life. 

The soil and climatic conditions on the reservation are well suited 
for the production of alfalfa, sweet clover, hard and soft wheat, 
oats, barley, corn, beans, peas, tomatoes, sugar beets, garden vege-
tables, small fruits, and melons. The land has a high average yield 
ox crops. 
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The reservation contained substantial deposits of coal, oil, gas, 
gypsum, and minerals. On the northern and western boundaries of 
the reservation are numerous streams, which, generally, converge 
toward the east and south boundary of the reservation where they 
unite to form the Big Horn River. These streams traverse level 
valleys in the lower portions of the reservation, ranging from a half 
mile to five miles in width and from a few miles to 30 or 40 miles 
in length. 

The land on the reservation best suited for agricultural purposes 
lies toward the eastern portion thereof where the river valleys are 
wider, the soil deeper and free from boulders, easy to irrigate, and 
nearer a railroad, and, due to elevation, the growing season is from 
three to four weeks longer in the eastern portion of the reserva-
tion than in the western portion. The Arapahoes were placed on 
the eastern portion of the reservation. The average annual pre-
cipitation on the reservation is from about ten to twenty inches in 
the lower portions thereof, and from twenty to twenty-five inches 
in the mountainous portions. Ample water is available to irrigate 
all agricultural land on the reservation. The reservation is sup-
plied with sufficient water power for the production of water, elec-
tric light and power. 

At the time of the execution of the treaty of July 3, 1868. buffalo, 
elk, bear, antelope, deer, and other wild animals suitable for food, 
were in great abundance on the reservation. Such game was na-
tive and indigenous to the mountains and valleys of the reserva-
tion and was found sufficiently adequate for subsistence of the 
Indians for many years. The plaintiff tribe of Indians went on 
annual hunts into the mountains for food, and the skins of certain 
wild animals were used for robes and other necessary uses for mem-
bers of the tribe. Prior to and after execution of the treaty of 
July 3, 1868, defining the original reservation for the Shoshone In-
dians, hunters and trappers killed many of the wild animals native 
to the territory covered by the treaty and many of them were fright-
ened away—all with the result that in the years following the date 
of the treaty the number of buffalo and other wild animals roaming 
the reservation and within the mountainous regions thereof was 
greatly reduced. 
T T 6 : Promptly following the execution of the treaty of 1868, the 
United States constructed on the reservation the agency house and 
other buildings mentioned therein and furnished an agent, together 
with other employees provided for in the treaty. Thereupon the 
Shoshone Tribe occupied the reservation and ever since that date it 
has made the same its permanent home, making no settlement else-
where, and that tribe has claimed the reservation as its own ex-
clusive property continually and uninterruptedly since that date and 
during such period it has held possession of and occupied the same. 
Ever since entering into the treaty the Shoshones have fulfilled all 
the obligations, terms, and conditions therein required of them. 

l. May 10 1868, a treaty was entered into between the Northern 
Arapahoe Indians and the United States (15 Stat. 655). by the terms 
of which among other things, said Northern Arapahoes agreed to 
accept for their permanent home some portion of the tract of coun-
try set apart and designated as a permanent reservation for the 
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Southern Cheyenne and Arapahoe Indians by a treaty entered 
into * * * at Medicine Lodge Creek [seventy miles south of 
Larned, Kansas, October 28, 1867, ratified July 25, 1868], or some 
portion of the country and reservation set apart and designated as 
a permanent home for the Brule and other bands of Sioux Indians, 
by a treaty * * * of April 29, 1868 " (15 Stat. 635). 

By this treaty of May 10, 1868, the Northern Arapahoe Indians re-
linquished, released, and surrendered to the United States all right, 
claim, and interest in and to all territory outside the two reservations 
mentioned; and in this treaty the United States agreed to assist the 
Arapahoes in farming on said reservations, to provide for the selec-
tion of certain tracts of land in severalty thereon for the Arapahoes, 
to provide schools thereon for the education of Arapahoe children, 
and to provide clothing and rations, also a physician, teachers, car-
penters, and other employees, all for their sole benefit. 

8. A tract of country was assigned under the Ft. Laramie Treaty 
of 1851 to the Arapahoe and Cheyenne Indians on the south and 
north of So. Platte River. The Arapahoes occupying that portion 
of the country north of the South Platte River were known and called 
the " Northern Arapahoes and Cheyennes ", and those occupying that 
portion south of the river as the "Southern Arapahoes and Chey-
ennes." The division in the Arapahoe Tribe became permanent be-
cause of the fued arising between them in 1854, one part thereafter, 
the Southern Arapahoes, living on the Arkansas River, and the other, 
the Northern Arapahoes, living on the North Platte River. By the 
treaty of May 10, 1868, the Northern Arapahoes agreed to attach 
7 ™ s permanently either to the agency provided near the mouth 
ot Medicine Lodge Creek or to the agency to be established on the 
Missouri River near Ft. Randall, or to the Crow Agency near Otter 

/ A o n 1 t l l e Yellowstone River. One hundred and nineteen lodges 
or Arapahoes, constituting the greater portion of the Northern Band 
T> • t i l a t t n b e > arrived in June 1868 at Ft. Laramie from the Powder 
J*n er country en route to the Southern Band of Arapahoes. There 
Z e f f 7 ^ number of Northern Arapahoes, consisting of about 
twenty-nve lodges under Chief Medicine Man, encamped on the Crazy 
W oman's Fork of the Powder River. * 

iittorts were made in the summer of 1868 to remove Chief Friday 
fivp d ° f Northern Arapahoes from a point about seventy-
were a l D e n v e r t o main body of the nation but they 
the Gr-P f iff r e 1 m o v a l t o a new home, preferring to remain on 
this i l , , e r e t h e y h a d 8 0 l o n g resided. However, in 1869 
Man (Ih * Arapahoes, with that of Chief Medicine 
and one hundred lodges) expressed a desire to join Washakie 
set anf.f i /, Shoshone Indians on the Wind River Reservation 
such nth *0]e 6 1?h o s h?nes by the treaty of July 3, 1868, " and for 
time ih l !Z r n d i y t r i b e s o r individual Indians as from time to 
Stated J ? • ° . n e s l m £ h t b e willing, with the consent of the United 
matter , T ° n g s t t h e m " W h e n Washakie was told of the 
A r a m W I * y t h e Arapahoes he expressed surprise that the 
e n n i ^ - ' T u- 01' T e a r s h a d b e e n a l l i e d with the Sioux and Chey-
as he remPmL n o w s o s u d d enly wish to join him; but, 
impressed ' F r i d a y a s a friend of his youth, and being 

32025 t h a t F r i d a y W a s a s s o c i a t e d with the band 
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of Northern Arapahoes, he agreed to meet the band that he might 
more fully understand their purpose. In October 1869 Friday and 
other chiefs of the Northern Arapahoes went with Major General 
Augur to the Shoshone Reservation to treat with Washakie for a 
home, but Washakie had gone on a hunt when they arrived and 
nothing was done. In February 1870 they again visited Washakie 
and the Shoshones and made peace with them, but Washakie and the 
Shoshones refused to agree to permit thei Arapahoes to live on part 
of their reservation; however, Washakie agreed to permit the 
Arapahoes to come upon the reservation for a short time in order 
that he might thereby assist the Government in making permanent 
disposition of them. The band, under Friday, comprised many 
decrepit men and women, and young children. Under this arrange-
ment with Washakie the Northern Arapahoes came to and remained 
on the Shoshone Reservation until March 31, 1870, when a mas-
sacre of settlers and miners occurred on the Sweetwater River, near 
the reservation on the east, which was believed to have been per-
petrated by these Arapahoe Indians although they denied knowl-
edge of the matter. 

April 8, 1870, a company of settlers, meeting thirteen Northern 
Arapahoes under Chief Black Bear, in retaliation killed him and ten 
of his party. Thereupon it was suggested by the officials of the 
Indian Department that the Northern Arapahoe Indians occupy 
the country about old Ft. Casper, as they had expressly declared 
they would not go to either of the reservations provided for them 
under the treaty of May 10, 1868. It was also suggested that they 
be sent to the Gros Ventres Agency on Milk River. They decided to 
go to old Ft. Casper, about one hundred and seventy-five miles from 
the Red Cloud Agency, and, accordingly, they were removed from 
the Shoshone Reservation. The Northern Arapahoes did not remain 
upon the reservation provided for them and repeated efforts, during 
the period 1851 to 1878, to place them in settled homes were with-
out success. They were known to be traditional enemies of the 
Shoshones. 

In 1873 there were about 2,757 Northern Arapahoe and Cheyenne 
Indians under the Red Cloud Agency. A number of Arapahoes who 
left the Red Cloud Agency, going east early in 1873, were charged 
with the Rawlings Spring massacre. The Indian Department of the 
Government insisted upon the removal of the Arapahoes and Chey-
ennes from the Red Cloud Agency to the Indian Territory. About 
that time the Sioux War broke out—many of the Northern Arapahoes 
being affiliated with the Sioux. After the surrender of the main por-
tion of the hostile Sioux and other tribes, the Cheyennes at the Red 
Cloud Agency were removed to Indian Territory in May 1877. 

9. The record does not disclose exactly what happened to the North-
ern Arapahoe Indians between the time they removed from the 
Shoshone Reservation early in 1870 until late" in 1877, except that 
they were not located upon any defined reservation. It appears that 
in 1877 these Indians were in the vicinity of old Ft, Casper, but they 
apparently were not being furnished food, clothing, or supplies by 
any Indian agency. 

December 4, 1877, the Commissioner of Indian Affairs instructed 
Patten, agent of the plaintiff tribe of Indians on the Shoshone Res-
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ervation in Wyoming, to go to Ft. Fetterman, Wyoming, fifty miles 
east of old Ft. Casper, to distribute food and clothing to the Northern 
Band of Arapahoe Indians, who would be at Ft. Fetterman by the 
time he arrived there. This matter and the subsequent movement of 
the Northern Arapahoe Indians will hereinafter be referred to more 
fully. 

10. About October 1, 1877, a delegation of the Sioux and Arapahoe 
Indians visited Washington and called upon the, Commissioner of 
Indian Affairs and the President, and the matter of their location 
upon some reservation was discussed. James Irwin, who had pre-
viously been agent for the Shoshones, but who was then the Indian 
agent at the Red Cloud Agency, which then had supervision over the 
Northern Arapahoe Band of Indians, was present. He had been 
instructed on September 12, 1877, to come to Washington with this 
delegation and to bring his interpreter. October 4, 1877, the Com-
missioner of Indian Affairs requested the Secretary of the Interior 
that "Dr. James Irwin, Indian agent at Red Cloud Agency, be 
authorized to proceed to the Shoshone Reservation in Wyoming and 
consult with the Indians there, with the intent to gain their consent 
to permit the Arapahoes (now at Red Cloud Agency) to remove to 
their (the Shoshone) reservation, both tribes to be under the control 
of one agent." The requested authority was given, and on the same 
day the Commissioner of Indian Affairs wrote Irwin at the Grand 
Central Hotel, New York, to " proceed at once to the Shoshone Res-
ervation to consult with the Indians there, with the intent to gain 
their consent to the removal of the Arapahoes thither, both tribes 
to be under the care of one agent. You will represent to them the 
advantage of having a neighboring friendly tribe associated with 
them, and from your large experience with the Shoshones will be able 
to present such arguments as will obtain their ready consent to the 
proposed arrangement." James Irwin had been an Indian agent for a 
considerable time prior to this date and was well acquainted with 
and highly respected by many Indian tribes, including the Shoshones. 
we had previously been agent for several years for the Shoshones on 
the Wind River Reservation. 

Irwin proceeded to the Shoshone Reservation, of which James 
o n 2 e n was then in charge as Indian agent. Agent Irwin held a 
on 11S h C h l e f Washakie and the Shoshone Indians, at which 
council were present James I. Patten, agent; Capt, E. M. Hayes, 
IWrVT : ' C 0 1^m a n ( I e r o f Camp Brown, located on the Shoshone 
Bishon -r?ni VP1 - Woodson; Lieutenants S. A. Cherry and H. S. 
-brinies' ' J a m e s K - Moore, post trader, Camp Brown; R. B. 
citizens a sur&eon> Camp Brown; the agency physician and other 
with ( v ' M F m ! y e e s o n t l l e reservation. Agent Irwin discussed 
Plated v W a s h a k l e a n d the Shoshones the matter of the contem-
their V h o i • t h e N o r thern Arapahoe Band of Indians from 
Shoshon!? b u t distinctly told Chief Washakie and the 
hoes on £ resident had no intention of placing the Arapa-
desio-n res©rvation o f t h e Shoshones, and that this was not the 
Shoshoni ^ i v e r n m e n t ; that all that was desired was that the 
dians and t w £ P ^ C e w i t h t h e Northern Arapahoe Tribe of In-
mouth of < ! Q department would have a piece of land near the 

wie Dweetwater, near the eastern boundary line of the 
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Shoshone Reservation, set apart for the Arapahoes; that although 
the agent of the Shoshones would be agent of the Arapahoes also, 
yet the Government did not intend to place the Arapahoes directly 
on the Shoshone Reservation. This, as stated by Irwin at the time, 
was in accordance with the promise of the President to the delega-
tion of Northern Arapahoe Indians on their visit to Washington 
in October 1877. In these circumstances Chief Washakie and the 
Shoshones agreed to make peace with the Arapahoes and informed 
Agent Irwin that they had nothing to say against their agent being 
over the Arapahoe Tribe also, but that they wanted the Arapahoes 
placed on a reservation apart from the Shoshones, giving as their 
reason therefor that the reservation, as at that time, was none too 
large for the use of the Shoshones, and, furthermore, that the Sho-
shones were afraid that the two tribes would not agree well to-
gether—that the Arapahoes would probably ill-behave themselves 
and bring trouble upon the Shoshones. At the same time, Irwin 
informed Agent Patten, of the Shoshone Reservation, that "the 
President promised the Arapahoes a reservation at the Red Buttes, 
including the mouth of the Sweetwater, and that is what the Arapa-
hoes wanted, and that the agent of the Shoshones should be their 
agent, and that is * * * all the President will ask to have done." 
Agent Irwin did not ask the Shoshones to express their willingness 
to admit the Band of Northern Arapahoe and Cheyenne Indians 
amongst them upon their reservation or to consent to the placing of 
the Indians upon the Shoshone Reservation, either temporarily or 
permanently, and the Shoshone Tribe of Indians did not at that 
time, or at any time thereafter, express their willingness or give 
their consent to admit the Arapahoe Indians amongst them as per-
manent occupants. Agent Irwin, after his council with Chief Wa-
shakie and the Shoshone Indians, as above set out, sent a telegram 
to the Commissioner of Indian Affairs at Washington, dated 
Cheyenne, Wyoming, October 17, 1877. in which he stated, " I re-
turned from Shoshone Agency today. Held council and made peace 
between Shoshones and Arapahoes." The details of the council 
between the Shoshones, Irwin, and Patten, as above set forth, were 
reported to the Commissioner of Indian Affairs by Patten in a writ-
ten report dated February 21, 1878. None of the Northern Band 
of Arapahoes arrived at the Shoshone Reservation until March 18, 
1878, as hereinafter mentioned. After the conference of Irwin and 
Patten with the Shoshones about the Arapahoe Indians, nothing 
further occurred until December 4, 1877, when the Acting Commis-
sioner of Indian Affairs wired Agent Patten of the Shoshone Reser-
vation to proceed to Ft. Fetterman to receive and distribute certain 
supplies to the Northern Arapahoe Indians who were then, or would 
be, at Ft. Fetterman. Patten proceeded to Ft. Fetterman and inas-
much as neither the supplies nor the Indians had arrived at that 
point he secured means of transportation and proceeded to the camp 
where the Northern Band of Arapahoes was then located on their 
way to Ft. Fetterman and conferred with the Indians and Chieis 
Black Coal, Friday, and Plenty Bear. Patten informed these In-
dians that he had come to distribute supplies to them and alluded 
to their being located upon a reservation where they could be better 
looked after bv the Government. Chief Black Coal referred to the 

visit of a delegation to Washington the preceding fall and to the 
fact that the President had promised to give them an agent; that 
for four years his tribe had wished to have an agent and a. reserva-
tion of their own, and that they were now willing to go upon a 
reservation. Patten found this band of Indians very poorly 
equipped, destitute, and hungry, and before leaving Ft. Fetterman 
he arranged for distribution to them of 2,600 rations from military 
supplies; thereupon he was instructed to return to the Shoshone 
Reservation. He arrived there January 13, 1878. 

Patten, in his report of January 17, 1878, to the Commissioner of 
Indian Affairs of his trip to Ft. Fetterman, stated that the telegram of 
December 4, 1877, instructing him to proceed to Ft. Fetterman to dis-
tribute supplies to the Arapahoes was " the first intimation received 
that these Indians were to be placed under my charge ", and con-
cluded with the statement that " I most respectfully request that full 
instructions be given me in relation to Arapahoe Indians, whether 
they are to be placed on the Shoshone Reservation, either tempo-
rarily or permanently, and that in either case a permanent peace be 
made between the Arapahoe and all other tribes with whom they are 
not now on such terms before they come in." No reply was made to 
this request. 

On February 21, 1878, Agent Patten again wrote the Commissioner 
ot Indian Affairs, referring specifically to the council with the Sho-
shones held by James Irwin the preceding October, calling attention to 
the tact that at that council the Shoshones had not expressed their will-
ingness to admit the Arapahoes amongst them nor consented thereto, 
and again asked for instructions concerning the matter, to which no 
reply was made. The Northern Band of Arapahoe Indians was then 
Deing brought from Ft. Fetterman to the Shoshone Reservation under 
military escort. Some of them arrived there March 18, 1878, with-
out any previous knowledge to the Shoshones of their coming. Their 
,-mr1 • ,caused considerable excitement amongst the Shoshones, result-
hnl lni ®m?nstrations in the Shoshone village, at which the Arapa-

]eT ln£ t ! l e r e would be trouble, became frightened. A dele-
f " t 01! o t Arapahoes, consisting of Black Coal and ten of his voung 
Band T I ? 6 S h o s h o n e Agency, the remainder of the Northern 
vation rn a p l o e s b e m g t h e n camped some distance from the reser-
forc<4U r P r m c i P a l military officers in charge of the military 
of Inrli-l Ttf t h e Indian country protested to the Commissioner 
I n d i a n ^ f t c f )Vlth reference to the removal of the Arapahoe 
should 1 Shoshone Reservation and insisted that the Arapahoes 
D e p a Z n T w t h e I n d i a n Territory. Patten suggested to the 
ArapahoPQ r, Washington that action be speedily taken to place the 
s i o S T - I a n ( 2 f . t h e i r own. In his telegram to the Commis-
Arapahoe, u A f f a i r s M a r c h 18> 1878, Patten advised that the 
ever it is to h« » anxious to get located upon their reservation, wher-
sunplies XT ' a n d 1 s t a t e d that they were greatly in need of food and 
Commissioner a f^ e d / o r immediate instructions. On April 2 the 
nishin«r fonti Q t Affairs wired Patten with reference to fur-
" report fully hv SU^\es t o t h e Arapahoes, and instructed him to 
Band of Xnvii! m A ,at o t h e r measures are necessary to locate the 
19> 1878 c l ? 5 T a P a h ° e Indians under Black Coal." On March 

' 6 1 w asnakie and a number of Shoshones met the Arapa-
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hoe delegation at the agency with Black Coal, the main chief and 
fblTCsZk EnXf y r S fc? i X F e a t h 1 e r S ' a n d t h e l a t t e / C g 
dDie to speak English After some discussion between the ShoshonP* 
and Arapahoes the latter explained to Chief Washakie that t W 
horses and their traveling equipment were in very bad cor d i t W 
that their horses needed food and rest; that the ArapahS* w S e S h ' 

& a ' x t f e s vHi^B S 3 

return to the place they had come from a n f asked w t h E t l 
fh'an t G m r e m a i n t W f o r a Httle l ^ ^ r period rested and thE th ' ^ h° r S e S C O u l d beefed and rested, and that they would then remove from the reserve™ 
at all that they understood that the Government was prepar ing 
reservation for them near the mouth of the Sweet J a t e r ^ e r and 
that they would go to this place as soon as p S T e Thlreivon 
ner t̂Tr11̂ 16 S t a t e d t 0 t h e A r aPahoe cleIe|itio that e 3 d 

S b ° f 1 r e O v a t i o n and r Z , uiere tor a short time to rest for awhile and feed their horses At 
this meeting the matter of the settlement of the Arapahoes unon 
hP |u°t1 0 r ! e R e s e r v a t l o n was not mentioned and Washakie and 

the Shoshones were not then, or thereafter, requested^ to admit the 
Arapahoes amongst them upon the ShoshUVeservation ' Iprtl 
i f fa^s 'thtfmost^ ofth i F * * C o m m^sioner of Indian ^uaiis tnat most of the Northern Arapahoe Tribe were then on thp 
of t f e ^ f e r V a t 1 0 n f n d i n ^ t 0 t h e CommLsioner s telegram 
on hp S f l 7 to locate the band of Northern Arapahoe Indians 
- d t W ^ stated that he did n0Pt b^Lve that 

tribe upon 
onnoQPrl tr, n l j v a u o n—tnat the Shoshones, although thev are 

reservation, to the Northern i L l ^ T , l t h f „ t h e h m i t s of their 
Arapahoes'were in a f a m S d condSon a I t h a t t h e 

additional food and su S C t ^ h e , h a d Purchased 
sioner of Indian Affairsthat " the s T o ^ l 1 ^ 0 " ™ ^ / ^ C o m r a i s -
of allowing the Arapahoes a X ^ o ^ i 
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claim that they hold this land by right of their treaty made with 
the Government at Ft. Bridger in 1868, that the Government has 
no right to abrogate the same without the consent of the Sho-
shones"; that the Shoshones, however, had agreed to allow the 
Arapahoes to remain there for a short time and that both tribes 
wished the Department Commander, General Crook, to be present 
at a council to be held between the tribes at the agency on some 
convenient date m that month to have the matter of the location 
of the Arapahoes permanently settled. No reply was made by the 
Interior Department to this and many other reports of the Lent 
calling attention to the persistent claims of the Shoshones that the 
Arapahoes were wrongfully upon that reservation and no steps were 
taken by the Department towards obtaining the consent of the 
Shoshones to admit the Arapahoes amongst them or to place the 
Arapahoes elsewhere. No action was taken by any official of the 
United States or the Interior Department concerning the location 
Tnd on i1 f ^ t 1 8 9 1 ' w h e n the Commissioner of 
S l r \ d e f i m t e l y held that the Arapahoes had equal rights 
mentioned ^ ^ S h ° S h ° n e R e s e r v a t i o *> « hereinafter 

After the Arapahoes had camped upon the reservation, fed their 
horses and had been furnished food and supplies by the agencv iol 
t : Z l \ e 7 T % t h e S 1 T h ° n e Tribe, throughPPChief k s h Z e ^ e g a n 
ShoTonp P . t h e a g e n t gainst their continued presence upon the 
w e r e Z l t f o Z l S u ? h F^sts were thereafter continued and were mentioned from time to time m the reports of the Indian agent 
L eon T h T T e \ I M i a n A ! f f a i r S ' * * n o a c t i o n "Sen 

usedTnd 1 , Arapahoes remained on the Shoshone Reservation, 
their stock an ]P t h e / a ™ equally with the Shoshones, pastured 
fits of an fn^^engaged m farming thereon, and received the bene-
ntsot all facilities and services equally with the Shoshones. 
mpn/ i T a c t l ° n T a s e v e r t a k e n by the officials of the Govern-
S lu^ust neniC«Qi° ^ P ^ — 4 S e t t l e m e n t o f ^ e Arapahoes 

n wn fthp W ! p o r t l y . p r i o r to that date a commission, 
shonTV. ^ e Woodruff Commission", had been sent to the Sho-
res^rvado^rJ^ fhp1 ^ 0 ,]?e^°t1f'te for a cession of such portion of the xeservation as the Indians chose to dispose of. On August 5 1891 
A f f J T a S o f t h e C r m / S S i 0 n W r ° t e t h e C o m m i ^ n T a f IndTan' 
reS wi^ r " tor instructions as to how the Commission should 

sho^eiTdenie!^ i fS j Washakie and the Sho 
ervation Hp S f p ^ f w S r i g h t s t o °r upon the res-
came there I 6 S h o s h o n e s l n s i s ted that the Arapahoes 
shones t o t h T Z t ^ temporary visitors; that the claim of the Sho-
who . t i e r e a e r v a t , o n was backed bv Dr. James Irwin 
A r i l Present and discussed the matter of the preseiSfof thp' 
t t ' T ^ I T ^ X T a S h ^ i e a n d t h e Shoshones^shortly befor 
the Commtfoner6of IndTan Ai?aTrs o n i ^ a d 
Commission that "this office holds * • ^ 

fen? if1 ,t0 S 6 k n d ° n t h e s a i d reservation thich Z f n o l 
eond ot ? n t h G f : n h e r C O n S e n t o f the Shoshones, and you should 

that basis and7 with S a t 
rstandmg. This is the only action ever taken by anyone repre-
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senting the United States with reference to the permanent settlement 
and location of the Northern Arapahoe Band of Indians upon the 
Shoshone Reservation. Notwithstanding the continued protests of 
the Shoshones, the Woodruff Commission proceeded to counsel alike 
with the Shoshone and the Arapahoe Indians. The result of these 
negotiations will be further referred to hereinafter. The ruling-
made by the Commissioner of Indian Affairs on August 13, 1891, 
has ever since been enforced by the Interior Department. No action, 
except the enactment of the Jurisdictional Act in this case, was ever 
taken by Congress with reference to the presence of the Arapahoe 
Indians upon the Shoshone Reservation. 

12. Prior to the execution of the Shoshone Treaty, July 3, 1868, 
gold had been discovered at a point near the boundary line of the 
Shoshone Reservation on the south end of the Wind River Mountains 
and the gold-mining district extended within the boundary line of the 
reservation as fixed in the treaty and a large quantity of gold was 
removed from the mines on the reservation by persons engaged in 
that enterprise. As a result of this intrusion, Felix R. Brunot was 
appointed a commissioner to negotiate with the Shoshone Indians for 
the cession of a portion of the reservation located in the gold-mining 
district. The best gold mines in the district had been found to be 
located within the reservation. As a result, Brunot obtained an 
agreement from the Shoshones ceding 700,642 acres of the reservation 
for a total consideration of $27,500. At that time the Indians had no 
conception of the value of money or the value of the property they 
were surrendering to the Government and they accepted, without 
question, Brunot's first offer of the amount stated. With reference to 
the consideration to be paid for this cession, Brunot reported to the 
Commissioner of Indian Affairs that "Acting upon my experience of 
the general habit of Indians, the Shoshones were offered a sum as the 
basis of further negotiation, and which I supposed would have to be 
increased to meet the demand of the Indians. When the terms first 
offered were promptly accepted, I did not feel at liberty to make an 
addition. It seems eminently proper to solicit from Congress." No 
further amount was ever paid for this cession. 

Between July 3, 1868, the date of the treaty, and 1874, when the 
cession agreement above mentioned was ratified, gold of the value of 
$500,000 was mined and removed from land within the boundary of 
the undiminished reservation. After this cession the diminished 
reservation contained 2,343,540 acres. 

13. The Woodruff Commission, hereinbefore referred to, sent to 
negotiate with the Indians for a cession of a portion of their reserva-
tion in 1891, finally obtained an agreement signed by certain of the 
Indians agreeing to sell approximately 1,100.000 acres of land for a 
consideration of $600,000, with interest at 5 percent per annum offered 
by the commission. The land specified in that agreement was north 
of the Wind River. This land was not as fertile or as valuable 
as that on the southern and eastern portions of the reservation. The 
commissioners representing the United States in the negotiation of 
this agreement were m disagreement with respect thereto, and the 
same was never ratified by Congress. Efforts were made by this 
commission to obtain from the Indians a cession of substantially the 
same area of land south of the Wind River, for which an offer of 

$775,000 was made, but the Indians refused on the ground that the 
land south of Wind River was much more valuable. 

14. The next agreement ceding 55,040 acres of land embracing the 
Big Horn Hot Springs was on April 21, 1896, approved June 7, 1897, 
30 Stat. 62. This land was located in the northeast corner of the 
reservation. This agreement was negotiated and made on behalf of 
the United States by James McLaughlin, U. S. Indian inspector, who 
was well known to the Shoshone Indians, He had considerable diffi-
culty in carrying on negotiations with the Shoshone and the Arapa-
hoe Indians by reason of the protests and objections of the Shoshone 
Indians to the presence of the Arapahoe Indians in council with 
them and to their presence upon the reservation—the Shoshones in-
sisting that the Arapahoes were not rightly on that reservation and 
that they had no rights in the reservation lands. It was only after 
McLaughlin agreed to insert a provision in the agreement protecting 
the rights of the Shoshones under the existing agreements and treaty 
stipulations that he was able satisfactorily to carry on his negotia-
tions. Accordingly, he inserted in the agreement, which was signed 
and ratified, art. 4, which provided that "Nothing in this agree-
ment shall be construed to deprive the Indians of any annuities or 
benefits to which they are entitled under existing agreements or treaty 
stipulations." The consideration agreed to be paid, and which was 
paid, for this cession of 55,040 acres of land was $60,000. After this 
cession the diminished reservation consisted of 2,288,500 acres of land. 

15. In April 1904 Inspector James McLaughlin was again sent to 
negotiate with the Indians of the Shoshone Reservation for the pur-
pose of securing an agreement ceding a portion of the Wind River 
Reservation to the Government for the purpose of sale of such lands, 
the timber thereon, and other products of the reservation, and for the 
making of leases in respect thereof for various purposes. The pro-
ceeds derived from such ceded lands were to be credited to the 
Indians entitled thereto. In his negotiations Inspector McLaughlin 
met with the same situation respecting the objections of the Shoshones 
w> the presence of the Arapahoes upon the reservation and in the 
councils that he had encountered in 1896, and this was overcome by 
promising the Shoshones that he would insert in whatever agreement 
was reached a provision protecting their rights under their treaty and 
prior agreements. This was done. As a result of the negotiations 
to ^eernent was concluded April 21, 1904, approved March 3, 1905, 
•m i f f i ? 1 6 ' b e t ween McLaughlin, representing the United States, 
TTnV^a o n e a n d t h e Arapahoe Tribes of Indians ceding to the 
cnitecl states, for the purposes mentioned, 1,480,000 acres of land on 
f l , f s t o f the diminished reservation, leaving 808,500 acres. No 

Tfi T c e s s i o n s h a v e been made, 
a la iWaS k n°wn in 1891 that the Shoshone Reservation contained 
and1?6' undetermined, quantity of coal, oil, and gas, phosphate 
v- i uF^PSUrn. The fair and reasonable value of a one-half undi-
W . / ^ r e s t o f the Shoshone or Wind River Reservation on 

ugust 13, 1891, was $2,050,597.50. The fair and reasonable value of 
vatin u°CCiUpancy o f a n undivided one-half of the Shoshone Reser-
lation J f i - 6 N o r t h e r n Arapahoe Indians was $332,475. The popu-
August 13 189inbe a v e r a £ e d 1 ' 0 2 3 a y e a r f r o m M arch 18, 1878, to 

32025—35 o 
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The respective population of the Shoshone and the Northern 
Arapahoe Tribes of Indians from 1878 to date has been approxi-
mately equal. 

17. During the period from 1873 to 1891 several thousand cattle 
and horses belonging to persons other than the Shoshone and the 
Arapahoe Indians annually came upon, grazed, and ranged on or 
over the reservation, and, in some instances, damaged the crops and 
foodstuffs belonging to plaintiff tribe of Indians. The evidence 
does not establish that the Government did not use its best efforts 
to keep this stock off the reservation. 

18. During the period 1869 to 1909, inclusive, the Government 
maintained a military post of soldiers and cavalry on the Shoshone 
Reservation, which post embraced an area of about 1,400 acres. 
This was one of the several military posts stationed at that time in 
the western country to maintain peace among the Indian tribes and 
to protect the white people from hostile tribes of Indians. During 
this period the officers of the military post used large quantities of 
wood and hay from the Shoshone Reservation. The Indians on the 
reservation were authorized to furnish the wood needed by the 
military post and were paid for the same. In addition, the Sho-
shone Indians, a few years after they were located on the reserva-
tion, were given contracts for transportation of wood to the mili-
tary post and were, accordingly, paid for such services. Payments 
were likewise made for hay. 

19. Shoshone Treaty appropriations and disbursements.—During 
the period July 1, 1867, to June 30, 1927, Congress appropriated a 
total of $1,375,665.34 for the purpose of carrying out the stipula-
tions of the treaty of July 3, 1868, with plaintiff tribe. A total of 
$806,622.26 was disbursed for the purposes specified in the treaty 
and charged to the Shoshones and $33,806.24 was disbursed in pay-
ment for transportation of goods and supplies which under art. 2 
the United States agreed to furnish and deliver on the reservation. 
The latter amount was charged to the Shoshones jointly with the 
Bannock Tribe of Indians as an expenditure under art. 9 of the 
treaty. The total disbursements pursuant to the treaty were, there-
fore, $840,428.50. The amount of $245,980.98 of the unexpended 
balance of the total appropriations was returned to the Treasury by 
surplus warrants and $288,053.84 was accounted for through certain 
transfers and expenditures for the Bannocks, leaving a. balance of 
$1,202.02 on hand. 

The total treaty disbursements up to and including the fiscal year 
ended June 30, 1877, were $278,993.42. The total treaty disburse-
ments from 1878, when the Arapahoes moved to the reservation, to 

Purpose 

Agency buildings 
Education 
Education 
Education 
Seeds and implements " I 
Clothing, supplies, provisions, etc., and annuities-
Skilled employees 
Transportation of treaty supplies 
Prizes 

Total 

Amount 

$18,635.42 
6,270.97 
4,188.34 

21,164.47 1,000.00 
487,719.56 
267,593.50 
33,806.24 

50.00 

840,428. 50 

June 30, 1927, amounted to $561,435.08. The amounts expended by 
the United States under the various articles of the treaty of 1868 
and charged to the account " Fulfilling treaty with the Shoshones ", 
were as follows: 

No annuity goods or provisions which the United States agreed to 
furnish plaintiff tribe under the treaty of July 3, 1868, were diverted 
to or disbursed to the Northern Arapahoe Indians. Separate appro-
priations for annuity goods and provisions for the Northern Arap-
ahoes were made by Congress from year to year under their treaty 
of May 10, 1868, and the Black Hills Agreement of 1877 with the 
Sioux in the benefits of which the Northern Cheyenne and Northern 
Arapahoes shared. 

20. After the Arapahoes arrived on the reservation in March 1878, 
they shared in the educational expenses provided for and disbursed 
under the Shoshone Treaty to the extent of $2,645.73. The Arapa-
hoes also shared equally with the Shoshones the services of skilled 
employees furnished and paid for under art. 10 of the Shoshone 
Treaty of July 3, 1868, to the extent of $128,801.55, being one-half 
of the treaty disbursements for skilled employees and certain other 
agency expense under the same article from 1878 to 1927, inclusive. 
The Arapahoes also shared equally with the Shoshones in treaty 
disbursements totaling $3,962.30 for miscellaneous agency buildings, 
repairs, expenses, fuel and light, and for Indian police disbursed 
under art. 9. The evidence does not show that the employees and 
facilities furnished plaintiff tribe by the United States under the 
treaty of July 3, 1868, were not adequate for such tribe. 

21. Under the agreement of September 26, 1872, 18 Stat. 291, here-
inbefore mentioned, in which plaintiff tribe ceded a portion of its 
reservation in the gold-mining district to the United States for a 
consideration of $27,500, the record discloses that $27,485.50 was 
paid to or expended for the benefit of the plaintiff tribe in accord-
ance with the provisions of the agreement, leaving a balance of $14.50 
which was covered into the Treasury by a surplus warrant of June 
30, 1879. 

22. Under the agreement of April 21, 1896, 30 Stat. 93, covering 
the Big Horn Hot Springs cession of 55,040 acres, in which agree-
ment the Arapahoe Indians were permitted to participate, over the 
protest of the plaintiff tribes, Congress appropriated the considera-
tion of $60,000 therein mentioned. Arts. 2 and 3 of this agreement 
follow: 

"ARTICLE I I 

" In consideration for the lands ceded, sold, relinquished, and 
conveyed as aforesaid, the United States stipulates and agrees to pay 
o the said Shoshone and Arapahoe tribes of Indians the sum of sixty 

• 10^san<i dollars, to be expended for the benefit of the said Indians 
n t h e manner hereinafter described. 

ARTICLE I I I 

th' thousand dollars provided for in article I I of 
a ; s agreement it is hereby agreed that ten thousand dollars shall be 
th^ within ninety days after the ratification of this agreement, 
bel Sa^ le be distributed per capita, in cash, among the Indians 

oiigmg on the reservation. That portion of the aforesaid ten 
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thousand dollars to which the Arapahoes are entitled is by their 
unanimous and expressed desire, to be expended, by their agent in 
the purchase of stock cattle for distribution among the tribe and 
that portion of the before-mentioned ten thousand dollars to which 
the Shoshones are entitled shall be distributed per capita in cash 
among them: Provided, That in cases where heads of families may 
so elect, stock cattle to the amount to which they may be entitled mav 
be purchased for them by their agent. 

"The remaining fifty thousand dollars of the aforesaid sixty thou-
sand dollars is to be paid in five annual installments of ten thousand 
dollars each, the money to be expended, in the discretion of the Sec-
retary of the Interior, for the civilization, industrial education, and 
subsistence of the Indians; said subsistence to be of bacon, coffee, and 
sugar and not to exceed at any time five pounds of bacon, four 
pounds of coffee, and eight pounds of sugar for each one hundred 
rations." 

Of the total consideration the sum of $20,553.22 was expended 
under art. 2 for the following purposes and charged directly to 
the plaintiff tribe: 
1. Per capita payments ggg otfl 
2. Provisions and other rations 14 056 35 
3. Agricultural implements and equipment I i ' 139' so 
4. Fuel and light 363 33 
5. Hardware, glass, oil, and paints ZZZZZZ 26. 86 

The amount of $3,960.97 was expended under art. 3 for the follow-
ing purposes and charged to the plaintiff and the Arapahoe Tribe 
jointly: 
1. Agricultural implements g22 61 
2. Grist mill * ' g 7 6 ' ^ 
3. Miscellaneous employees ~ ZZZZZZZZZ 215 00 
4. Expenses of delegation 889 38 
5. Education: Provisions ~ 57.28 

The amount of $34,948.58 of the total consideration of $60,000 was 
disbursed by the Government and charged directly against the 
Arapahoe Tribe of Indians. The accounting submitted by the de-
fendant does not show the nature and purposes making up this 
expenditure for the Arapahoe Tribe. It appears, however, that a 
portion ot the amount charged to the Arapahoes was used to pur-

f o r J t h 1 e m - T h e amount of $16.86 of the remainder of 
the $60,000 was disbursed for the Jamez Day School, Pueblo Agency, 

unexpended balance of $520.37 on hand as of June 30, 
1927. the Arapahoes were entitled to only one-half of the total 
consideration paid under this agreement. Plaintiff tribe was there-
tore entitled to an additional credit of $7 661 84 

23 The agreement of April 21, 1904, 33 Stat. 1016, hereinbefore 
mentioned ceded 1,480,000 acres of land which the United States 
under art 2 agreed to sell and lease for the benefit of the Indians 
belonging to the Shoshone or Wind River Reservation. By subse-
quent articles, as amended by the act of March 3, 1905, ratifying the 
agreement, the United States: agreed to expend certain of the pro-
ceeds derived from the ceded portion for the benefit of the Indians 
and to hold the balance m trust at four-percent interest, the interest 
to be expended annually for the benefit of the Indians 

The representative of the Government permitted the Arapahoe In-
dians to take part m the negotiation and signing of this a g r e e m e n t 
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under the definite ruling of the Commissioner of Indian Affairs in 
August 1891 that they had that right. The plaintiff tribe proceeded 
with the negotiations leading to the execution of this agreement, and, 
upon the demand of the Government representative, permitted the 
Arapahoes to participate in the councils with reference thereto and 
in the execution of the agreement, but only upon condition that the 
agreement contain the provision which had been inserted in the agree-
ment of April 21, 1896, to the effect that nothing in the agreement 
should be construed to deprive the Indians of any annuities or bene-
fits to which they were entitled under existing agreements or treaty 
stipulations. A total of $314,746.34 was received by the Government 
under this agreement to June 30, 1927, and carried in the account 
" Proceeds of Wind River Reservation, Wyoming." I11 addition to 
the amount of $85,000 for per capita payments, appropriated in sec. 3 
of the act ratifying the agreement, to be reimbursed from the first 
proceeds of sale of ceded lands, Congress appropriated the amount of 
$200 for this purpose, which was also to be reimbursed. Additional 
reimbursable appropriations were also made for (1) surveying the 
reservation; (2) irrigation system; and (3) roads and bridges. All 
of the reimbursable disbursements made from the proceeds received 
under this agreement to June 30, 1927, have been repaid except $100 
of the item of $82,200 for annuities. The amount of $311,516.37 of 
the total of $314,846.34 received from the sources mentioned in this 
agreement was disposed of as follows, leaving a balance of $3,329.97 
on hand: 
Surveying $34,659.19 
Opening reservation 8, 325. 64 
Commissions on land sales 1, 465. 57 
Repayments of purchase money 935. 91 
T . $45, 386. 31 
Irrigation 73, 471. 0 5 
-Koads and bridges 50, 293. 68 

123 764. 73 
Shoshone annuities 4l! 900! 00 
Arapahoe annuities 43, 300. 00 

h 2 4 - .By the act of March 3, 1883, 22 Stat. 582, 590, it was provided 
hat The proceeds of all pasturage and sales of timber, coal, or 

other product of any Indian reservation, except those of the Five 
vilized Tribes, and not the result of the labor of any member of 

such tribe, shall be covered into the Treasury for the benefit of such 
tnbe under such regulations as the Secretary of the Interior shall 
prescribe; and the Secretary shall report his action in detail to 
Congress at its next session." 
TTU - t h e act of March 2, 1887, 24 Stat. 449, the Secretary of the 
th, 0 0 1 ' W a s ? i v e n authority to use such monies " for the benefit of 
anri tribes on whose account said monies were covered in 
T act of May 18, 1916, 39 Stat. 123, provided how these funds 
lect 1 f h a n d l e d i n the future. From 1884 to 1913 the monies col-
sale6 l r o m sourpes originating in the land, including pasturage, 
urir|S hides, timber, coal, and from oil and gas royalties 
Ara 1 a c t ° f M a rch 3, 1883, were credited to the Shoshone and 
ffi h o e Indians in separate accounts under the title "Indian 

nies—Proceeds of labor." From 1913 to 1927, inclusive, monies 
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received from these sources were deposited in the fund to the ioint 
credit of the Shoshone and the Arapahoe Tribes. From July 1 
1884 to June 30, 1927, there has been collected and deposited in the 
fund a total of $1,628,744.56 and credited to the Shoshone and 
Northern Arapahoe Tribes as follows: 
Shoshone Tribe _ ^v- ™ 
Northern Arapahoe Tribe 1 iqo' «86 C2 
Shoshone and Northern Arapahoe Tribes jointly l, 430,' 072! 74 

1, 628,. 744. 56 
During the period above mentioned disbursements were made out 

j f t ^ s fiind m the amounts of $260,235.27 charged to plaintiff tribe; 
$293,938.57 charged to the Northern Arapahoe Tribe; $962,568 98 
charged to the two tribes jointly; and $64.12 for the Western 
Shoshones at Ft. Hall, Idaho, leaving a balance of $111,937.62 on 
hand. Among the items making up the total disbursements, as above 
mentioned, there were the following: 

Purpose of disbursement Charged to 
Shoshones 

Charged to 
Arapahoes 

Charged 
jointly 

Agency buildings and repairs, jointly 
Expenses of delegations 
Fuel and light 
Indian police: 

Arms and ammunition 
Clothing 

Irrigation 11111" 
Miscellaneous agency employees I I I I I I " 
Miscellaneous agency expense. - -
Pay of special officer. 
Presents 
For Western Shoshone Tribe at Fort HalX Idaho." 

$1,870. 60 
515. 40 

4,470. 41 
896. 42 

75.00 

$2,916.17 
361. 40 

2,799. 51 
366. 09 

75.00 

$13,668.54 .20 
50,817.64 

14.75 
16.00 

1,183.03 
97,845.45 
37,987.69 
5,683.25 

190.65 
64.12 

. 25-t Offsets under gratuity appropriations and disbursements .—Sec-
tion 3 of the Jurisdictional Act provided that " In said suit the 
court shall also hear, examine, and adjudicate any claims which the 
United States may have against said tribe, but any payment, includ-
ing gratuities which the United States may have made to said tribe, 
shall not operate as an estoppel, but may be pleaded as an offset in 
such suit." During the period July 1, 1867, to June 30, 1927, the 
Congress appropriated and the Indian Department made gratuity 
disbursements totaling $1,223,266.26, of which $166,189.28 was 
charged against the plaintiff tribe directly and $1,057,076.98 against 
the Shoshone, Bannock, and Arapahoe Tribes jointly for the purposes 
and m the amounts following: 
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Name of appropriation or fund 

Aiding Indian allottees, under act of February 8, 1887 (reimbursa-

AUotmentsI under act of February 8, 1887 (reimbursable) 
Asylum for Insane Indians, Canton, S. Dak 
Buildings at agencies, and repairs 
Care and protection of Indian timberlands 
Civilization fund 
Contingencies, Indian Department 
Experiments, Indian school or agency farms 
Fulfilling treaties with Sioux of different tribes, including Santee 

Sioux of Nebraska 
General expenses, Indian Service 
Incidental expenses of Indian Service in Utah Territory 
Incidental expenses of Indian Service in Wyoming 
Incidentals in Wyoming 
Increase of compensation, Indian Service 
Indian agency buildings 
Indian boarding schools 
Indian school buildings 
Indian school and agency buildings 
Indian school, Carlisle, Pa 
Indian school, transportation 
Indian schools in States 
Indian schools in States: Support 
Indian schools: Stock cattle 
Indian schools: Support 
Industrial work and care of timber 
Judgments, Indian depradation claims 
Maintaining peace among and with the various tribes and bands 

of Indians 
Negotiating with Indians for lands 
New allotments, under act of February 8, 1887 (reimbursable) 
Pay of farmers 
Pay of Indian agents 
Pay of Indian police 
Pay of interpreters 
Pay of judges, Indian courts 
Pay of matrons 
Pay of superintendents and agents 
Presents and provisions to Indians 
Purchase and transportation of Indian supplies 
Relieving distress and prevention, etc., of diseases among Indians.. 
Stock cattle for Indian industrial schools 
Support of Arapahoes, Cheyennes, Apaches, Kiowas, Comanches, 

and Wichitas 
Support of Indian schools 
Support of schools not otherwise provided for 
Suppressing liquor traffic among Indians 
Surveying and allotting Indian reservations 
Surveying and allotting Indian reservations (reimbursable) 
Survey of Indian reservations 
Telegraphing and telephoning, Indian Service 
Telegraphing and purchase of Indian supplies 
Telegraphing, transportation, etc., Indian supplies 
Transportation of Indian supplies.. 
Vaccination of Indians 

Direct 

$7,084.07 

934. 59 

9,935. 57 
112.17 

37. 50 

399. 54 
4,022. 44 

8, 534. 30 

10,159. 85 
1, 402.93 

500. 59 

1,155.18 
493. 50 

20,439. 63 
48. 69 

1,400. 00 

4,457. 34 

4,570. 48 
11, 396.17 

1,105. 25 
125.00 

15,175. 39 

3,481. 42 
59, 205.68 

12.00 

Jointly with 
other 

Indians 

166,189. 28 

. 26. All of the charges made directly against plaintiff tribe total-
ing $166,189.28, except $12,294.73 thereof, represented expenditures 
after the advent of the Arapahoe Indians upon the Shoshone Reser-
vation. Of the last-mentioned amount of $12,294.73 charged di-
rectly against the plaintiff, the amount of $7,510.31 represented 
expenditures for purposes in the benefits of which the Bannock 
l ribe shared equally with plaintiff during the time that tribe lived 

.the Shoshone Reservation. The population of the Bannock 
iribe during the period they shared in expenditures for the 
Jnoshones was 800 and that of plaintiff tribe during that time was 
5*00. The amount of $4,784.42 of the above-mentioned $12,294.73 

^presented that portion of the total expenditure of $166,189.28 
disbursed and charged directly against the plaintiff tribe before 
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tabulation. 1 o t t l l e above-mentioned 

W t o ^ a ^ A S T f ^ .Wbe out of 
Arapahoe Tribe did ' , 1 f ° r P u r P o s e s which the 
$38,27.70. o f thrLri^ZdTmotr^^Lfr5"0"^ ,totei 
penditures for the benefit of tl o nio f i Z (>510.31 represented ex-
Bannock Indians johitJy and on ^hp h o f Indians and the 
two tribes during thetime ^he B amrnck^Tn rT P ° P u l a t i o n o f these 
shone Reservation the amount of ^ Z f J i ^ T t h e S h o " 
the Bannock Indians lTa W a S f l presented the share of 
benefit of the plaintiff trTbo ^ / ^ r d l ^ c t expenditure for the 
neither the Bannocks no^ h! a ™ [ n d l a n s > l n t i e benefits of which 
defendant is entitled to offset fh^. S * W d ' o f $36,024.26. The 

28 With resTw Tn l i i 18 a D ? o u n t a g a m s t plaintiff. 
vvnn lespect to the above-mentioned sum n-F <fio>7tiai -o u • 

that portion of the disbiirsemenfr i ^ iL f i QQ oo »{2 7>6 6 1-5 8 , h e m % against the plaintiff t r X ^ F ™ $ 1 6 6 1 8 9 . 2 8 charged directly 
Arapahoes s h a r e d ^ y ^ S T f q J f 1 ^ ^ ° f w h i c h t h* 
entitled to an (.ffLt ^ ^iLf " S h ^ o n e s , the defendant is 

Sta e s D a ™ g p L6tePd ™ d exnLli rf 3 / " ^ t h e United 
jointly w i V t h e B a n n o e k 3 H b®n c f i t o f Plaintiff tribe 
Shoslione EeservS ™°a \oTa1 tf $ T o » 076 f * » 
1887, but which amount has not been repaid February b, 

' f a r . e s of $1,057,076.98 

the benefits and on t h ? ™ H{>Y-ever ; b o t h t r i b e s shared equally in 
be charged V w ^ T o 834 lP7 P%ahtl0Ii * * P l a i n t i f f t r i b * s h ™ l d 

- to an offset 

T ^ ^ ^ j ^ ^ ^ F S ^ ^ <* Pont i f f tribe in each 
titled to an offset of $ 5 1 1 7 9 1 V ? 7 ' i n c l l ! S 1 ^ ' t h e defendant is en-
$1,024,574.46 charged loint ! t f . ^ s p e c t of expenditures totaling 

30. During t A r a P a h o e Tribe, 
bursements were made o n t " V 8 8 2 t o 1 9 2 1 , inclusive, gratuity dis-
$4,147,322.55 for^tS benefit^ o f t h ? ^ ^ 1 0 ^ 1 1 t h e t o t a l S U m ° f 

of Indians on the ShofhmL T? Shoshone and the Arapahoe tribes 
$611,842 22 of this amount w ^ T ™ ^ n ^ o m i n g . The sum of 
tribe and $ 3 ^ m ^ L Z r ^ ^ ^ l 7 a ^ a i n s t t h e P l a i n t i i T 

and plaintiff tribes jointly^ T ^ t r ^ f ^ ^ Z ™ ^apahoe 
ments were made and the direct and i o t o t ^ W h l C h t h e s e d f b u r s e ' 

u l x e c t and joint charges were as follows: 
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Agency buildings and repairs 
Agricultural aid 
Agricultural implements and equipment-
Care of livestock 
Clothing 
Education 
Erection and repairs of mills and shops,-. 
Feed for livestock 
Fencing and breaking land 
Fuel and light 
Hardware, glass, oils, and paint 
Household equipment 
Irrigation 
Livestock 
Medical attention 
Miscellaneous agency expenses 
Miscellaneous building material 
Miscellaneous employes 
Pay of herders 
Presents 
Provisions and other rations 
Roads and bridges 

Surveying 
Telephone line 
Transportation, etc., of supplies-
Payment to settlers 

Direct 
Jointly with 

Northern Arapa-
hoe Tribe of 

Indians 

$34, 845. 52 
502. 72 
153.19 
791. 34 
771. 66 
343. 76 
736. 09 
324.15 
360. 58 

15, 
1, 

25, 1 
416, 
15, 
7, 

610. 00 
149. 42 
426. 91 
844. 07 
443. 75 
391.82 

16. 75 
550. 91 
650 31 
014.10 

4, 026. 51 

611, 842. 22 

4, 213. 97 
636. 01 
10.00 

1, 004, 350. 43 

465.16 

2, 264,123. 00 

5. 49 

250, 455. 07 

1, 400. 00 
699. 70 

9,121. 50 

3, 535,480. 33 

31. With reference to the amount of $611,842.22 charged directly 
against plaintiff, as above mentioned, the amount of $96,847.94 under 
items 7, 10, 11, 16, 17, 18, 22, and 26 of the above tabulation repre-
sented the total of disbursements directly charged to plaintiff for 
facilities and services in the benefits of which the Northern Arapahoe 
Indians shared equally with plaintiff tribe, and for which the record 
does not show any direct charge against the Northern Arapahoe 
Indians, leaving a balance of $514,994.28 which the defendant is 
entitled to offset against plaintiff. 

With respect to the above-mentioned amount of $96,847.94, the 
defendant is entitled to offset against plaintiff the amount of 
$49,198.75 on the basis of the average annual population of plaintiff 
tribe of 50.8 percent during the period 1882 to 1921, inclusive. 

32. In the expenditures for the benefit of and charged jointly to 
plaintiff tribe and the Northern Arapahoe Tribe in the sum of 
$3,535,480.33, which was disbursed during the period July 1, 1882, 
to June 30, 1927, there was included disbursements of $235,963.07 
during the years 1913 to 1927, inclusive, for roads and bridges on the 
Shoshone Reservation, which was made reimbursable by the acts 
authorizing such expenditures. 

By the act of July 1, 1932 (47 Stat. 564), it was provided: " That 
the Secretary of the Interior is hereby authorized and directed to 
adjust or eliminate reimbursable charges of the Government of the 
United States existing as debts against individual Indians or tribes 
of Indians in such a way as shall be equitable and just in considera-
tion of all the circumstances under which such charges were 
made. * * * Provided further, That any proceedings hereunder 
shall not be effective until approved by Congress unless Congress 
shall have failed to act favorably or unfavorably thereon by con-
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current resolution within sixty legislative days after the filing of 
said report, in which case they shall become effective at the termi-
nation of the said sixty legislative days." 

On December 15, 1932, the Secretary of the Interior reported to 
Congress that the outstanding indebtedness for roads and bridges 
on the Shoshone Reservation was $131,492.50 and recommended that 
the entire amount of the unpaid reimbursable balance be canceled. 
Congress not having disapproved this recommendation within sixty 
legislative days after December 1932, the outstanding reimbursable 
balance was no longer a charge against the Shoshone Tribe of In-
dians, as appears from the statement of the Commissioner of Indian 
Affairs of July 10, 1933, that " In accordance with the terms of the 
act of July 1, 1932, this sum is no longer regarded as a reimbursable 
charge against the tribal funds." 

The aforementioned expenditures of $3,535,480.33 also included 
disbursements for " Irrigation System, Wind River Diminished Res-
ervation, Wyoming ", totaling $2,264,123, made during the period 
1906 to 1927 and more than one-half of which was expended in the 
years 1918 to 1925. Of this last-mentioned amount, expenditures 
totaling $1,582,285.25 were made reimbursable by the appropriation 
acts under which that amount was expended. 

33. Allotments of land on the diminished reservation were made 
to the Shoshone and Arapahoe Indians in severalty and during the 
period 1907 to 1919, 245,058 acres had been allotted. By the act 
of August 1, 1914, 38 Stat. 582, it was provided that the costs of 
irrigation systems incurred by the Government, before or after 
the date of the act, were to be assessed against the landowners, 
who were to receive the benefits of the irrigation. Under this act tKe 
cost of such irrigation development was transferred from the tribe 
to the individual Indian allottee having irrigable land under any 
project on the reservation. The act provided that " all moneys ex-
pended heretofore or hereafter under this provision shall be^reim-
bursable where the Indians have adequate funds to repay the Govern-
ment, such reimbursements to be made under such rules and regula-
tions as the Secretary of the Interior may prescribe." Apportion-
ment of such irrigation construction cost was directed by the act of 
February 14, 1920, 41 Stat. 408, and the apportionment was made 
and approved by the Department, That act provided that " The 
Secretary of the Interior is hereby authorized and directed to require 
the owners of irrigable land under any irrigation system heretofore 
or hereafter constructed for the benefit of Indians and to which water 
for irrigation purposes can be delivered to begin partial reimburse-
ment of the construction charges, where reimbursement is required by 
law, at such times and in such amounts as he may deem best; all pay-
ments hereunder to be credited on a per-acre basis in favor of the 
land in behalf of which such payments shall have been made ana 
to be deducted from the total per-acre charge assessable against said 
land." 

I n order to insure the United States reimbursement for the advance-
ment of money for the construction, operation, and maintenance ot 
irrigation projects on the Shoshone Reservation, Congress, by the act 
of March 7, 1928 (45 Stat. 210) , created a lien on the land of allottees 
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under the Shoshone Indian irrigation projects. This act provided as 
follows: " That the costs of irrigation projects and of operating and 
maintaining such projects, where reimbursement thereof is required 
by law, shall be apportioned on a per-acre basis against the lands 
under the respective projects and shall be collected by the Secretary 
of the Interior as required by such law, and any unpaid charges out-
standing against such lands shall constitute a first lien thereon which 
shall be recited in any patent or instrument issued for such lands." 

In accordance with the provisions of these acts the cost of irrigation 
projects on the Shoshone Reservation lias been apportioned. 

The Superintendent of the Indian Field Service reported on June 
17, 1931, that " The cost of the irrigation project constructed for 
Indians on the Shoshone or Wind River Reservation has been appor-
tioned in accordance with the benefits received by each individual 
Indian so far as practicable against such Indians on a per-acre basis 
against the lands under the respective projects, and the unpaid 
charges outstanding against such lands constitute a first lien thereon." 

On July 3, 1931, the Commissioner of Indian Affairs stated of 
record in this case with reference to expenditures for irrigation in-
volved in the case at bar that " the statements contained in Superin-
tendent Haas' letter * * * are in accord with the facts. Prior 
to the act of August 1, 1914 (38 Stat. 582), the cost of irrigation work 
on this reservation was payable out of tribal funds. By that act the 
cost was shifted from the tribal burden to that of the individual 
Indian or allottee having irrigable land under the project on that 
reservation. The equitable way of distributing costs is by taking the 
acreage under a unit or a project and dividing same into the cost of 
the works, thereby giving the per-acre assessment of charge against 
each acre of land under the particular unit or project. This method is 
consistent with usual practice and works the greatest equity to all 
under the project. Apportionment of construction costs was directed 
by the act of February 14, 1920 (41 Stat. 408). The act of March 7, 
1928 (45 Stat. 202), created a lien against lands of the Shoshone 
Indian irrigation project, which lien is recited in patents issued for 
irrigable lands thereunder prior to the payment of the share of the 
cost of the irrigation works." 

34. The elimination of the item of $2,264,123 for irrigation and 
$235,936.07 for roads and bridges, totaling $2,050,086.07, from the 
total expenditure of $3,535,480.33 made during the period July 1, 
1881, to June 30, 1927, for the joint benefit of the Northern Arapahoe 
and plaintiff tribes, leaves $1,035,394.26, and from this sum there 
should be further eliminated the item of " Payment to settlers ", set 
forth in item 27 of the tabulation above, amounting to $9,121.50, 
representing payments made by the United States to persons who had 
settled upon the Shoshone Reservation in order to obtain their re-
moval therefrom; this leaves a balance of $1,026,272.76 in respect of 
which the defendant is entitled to offset against the plaintiff tribe 
jne amount of $508,005.02, on the basis of the average annual popula-
J10n of plaintiff tribe of 49.5 percent to the total population of both 
tribes during the period 1884 to 1927, inclusive, 

i.ne total amounts of $2,264,123 and $235,963.07 expended for irri-
&a ion and roads and bridges, respectively, under specific appropria-
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tions for the joint benefit of plaintiff tribe arid the Northern Arapahoe 
Tribe of Indians were expended in the years and in the amounts 
following: 

Year Irrigation Roads and 
bridges Year Irrigation Roads and 

bridges 

1906 $25,000. 00 
75,952. 57 

111,824.53 
103,430.97 
83, 209.13 

114, 368. 77 
48, 617. 26 
26, 675.81 
52, 216. 58 
53, 002. 57 
25,195.48 
55, 796.69 

1918 $141, 738. 50 
160,175.82 
353, 057. 98 
145, 604. 63 
74,460. 54 
98,989. 34 

215, 215.49 
196,576. 06 
48,972. 54 
54,041.74 

$24,986.18 
19, 628.09 
23,753.99 
14,994.31 
11,163.03 
14,999.19 
19, 749.26 
8, 796.12 
7,493.82 
5,928.80 

1907 
$25,000. 00 
75,952. 57 

111,824.53 
103,430.97 
83, 209.13 

114, 368. 77 
48, 617. 26 
26, 675.81 
52, 216. 58 
53, 002. 57 
25,195.48 
55, 796.69 

1919 
$141, 738. 50 
160,175.82 
353, 057. 98 
145, 604. 63 
74,460. 54 
98,989. 34 

215, 215.49 
196,576. 06 
48,972. 54 
54,041.74 

$24,986.18 
19, 628.09 
23,753.99 
14,994.31 
11,163.03 
14,999.19 
19, 749.26 
8, 796.12 
7,493.82 
5,928.80 

1908 
$25,000. 00 
75,952. 57 

111,824.53 
103,430.97 
83, 209.13 

114, 368. 77 
48, 617. 26 
26, 675.81 
52, 216. 58 
53, 002. 57 
25,195.48 
55, 796.69 

1920 
$141, 738. 50 
160,175.82 
353, 057. 98 
145, 604. 63 
74,460. 54 
98,989. 34 

215, 215.49 
196,576. 06 
48,972. 54 
54,041.74 

$24,986.18 
19, 628.09 
23,753.99 
14,994.31 
11,163.03 
14,999.19 
19, 749.26 
8, 796.12 
7,493.82 
5,928.80 

1909 

$25,000. 00 
75,952. 57 

111,824.53 
103,430.97 
83, 209.13 

114, 368. 77 
48, 617. 26 
26, 675.81 
52, 216. 58 
53, 002. 57 
25,195.48 
55, 796.69 

1921 

$141, 738. 50 
160,175.82 
353, 057. 98 
145, 604. 63 
74,460. 54 
98,989. 34 

215, 215.49 
196,576. 06 
48,972. 54 
54,041.74 

$24,986.18 
19, 628.09 
23,753.99 
14,994.31 
11,163.03 
14,999.19 
19, 749.26 
8, 796.12 
7,493.82 
5,928.80 

1910 

$25,000. 00 
75,952. 57 

111,824.53 
103,430.97 
83, 209.13 

114, 368. 77 
48, 617. 26 
26, 675.81 
52, 216. 58 
53, 002. 57 
25,195.48 
55, 796.69 

1922 

$141, 738. 50 
160,175.82 
353, 057. 98 
145, 604. 63 
74,460. 54 
98,989. 34 

215, 215.49 
196,576. 06 
48,972. 54 
54,041.74 

$24,986.18 
19, 628.09 
23,753.99 
14,994.31 
11,163.03 
14,999.19 
19, 749.26 
8, 796.12 
7,493.82 
5,928.80 

1911 

$25,000. 00 
75,952. 57 

111,824.53 
103,430.97 
83, 209.13 

114, 368. 77 
48, 617. 26 
26, 675.81 
52, 216. 58 
53, 002. 57 
25,195.48 
55, 796.69 

1923 

$141, 738. 50 
160,175.82 
353, 057. 98 
145, 604. 63 
74,460. 54 
98,989. 34 

215, 215.49 
196,576. 06 
48,972. 54 
54,041.74 

$24,986.18 
19, 628.09 
23,753.99 
14,994.31 
11,163.03 
14,999.19 
19, 749.26 
8, 796.12 
7,493.82 
5,928.80 

1912 

$25,000. 00 
75,952. 57 

111,824.53 
103,430.97 
83, 209.13 

114, 368. 77 
48, 617. 26 
26, 675.81 
52, 216. 58 
53, 002. 57 
25,195.48 
55, 796.69 

1924 

$141, 738. 50 
160,175.82 
353, 057. 98 
145, 604. 63 
74,460. 54 
98,989. 34 

215, 215.49 
196,576. 06 
48,972. 54 
54,041.74 

$24,986.18 
19, 628.09 
23,753.99 
14,994.31 
11,163.03 
14,999.19 
19, 749.26 
8, 796.12 
7,493.82 
5,928.80 

1913 

$25,000. 00 
75,952. 57 

111,824.53 
103,430.97 
83, 209.13 

114, 368. 77 
48, 617. 26 
26, 675.81 
52, 216. 58 
53, 002. 57 
25,195.48 
55, 796.69 

$486.97 
9,511.97 

24,845. 02 
24,943. 23 
24, 683.09 

1925 

$141, 738. 50 
160,175.82 
353, 057. 98 
145, 604. 63 
74,460. 54 
98,989. 34 

215, 215.49 
196,576. 06 
48,972. 54 
54,041.74 

$24,986.18 
19, 628.09 
23,753.99 
14,994.31 
11,163.03 
14,999.19 
19, 749.26 
8, 796.12 
7,493.82 
5,928.80 

1914 

$25,000. 00 
75,952. 57 

111,824.53 
103,430.97 
83, 209.13 

114, 368. 77 
48, 617. 26 
26, 675.81 
52, 216. 58 
53, 002. 57 
25,195.48 
55, 796.69 

$486.97 
9,511.97 

24,845. 02 
24,943. 23 
24, 683.09 

1926 

$141, 738. 50 
160,175.82 
353, 057. 98 
145, 604. 63 
74,460. 54 
98,989. 34 

215, 215.49 
196,576. 06 
48,972. 54 
54,041.74 

$24,986.18 
19, 628.09 
23,753.99 
14,994.31 
11,163.03 
14,999.19 
19, 749.26 
8, 796.12 
7,493.82 
5,928.80 1915 

$25,000. 00 
75,952. 57 

111,824.53 
103,430.97 
83, 209.13 

114, 368. 77 
48, 617. 26 
26, 675.81 
52, 216. 58 
53, 002. 57 
25,195.48 
55, 796.69 

$486.97 
9,511.97 

24,845. 02 
24,943. 23 
24, 683.09 

1927 

$141, 738. 50 
160,175.82 
353, 057. 98 
145, 604. 63 
74,460. 54 
98,989. 34 

215, 215.49 
196,576. 06 
48,972. 54 
54,041.74 

$24,986.18 
19, 628.09 
23,753.99 
14,994.31 
11,163.03 
14,999.19 
19, 749.26 
8, 796.12 
7,493.82 
5,928.80 1916 

$25,000. 00 
75,952. 57 

111,824.53 
103,430.97 
83, 209.13 

114, 368. 77 
48, 617. 26 
26, 675.81 
52, 216. 58 
53, 002. 57 
25,195.48 
55, 796.69 

$486.97 
9,511.97 

24,845. 02 
24,943. 23 
24, 683.09 

$141, 738. 50 
160,175.82 
353, 057. 98 
145, 604. 63 
74,460. 54 
98,989. 34 

215, 215.49 
196,576. 06 
48,972. 54 
54,041.74 

$24,986.18 
19, 628.09 
23,753.99 
14,994.31 
11,163.03 
14,999.19 
19, 749.26 
8, 796.12 
7,493.82 
5,928.80 

1917 

$25,000. 00 
75,952. 57 

111,824.53 
103,430.97 
83, 209.13 

114, 368. 77 
48, 617. 26 
26, 675.81 
52, 216. 58 
53, 002. 57 
25,195.48 
55, 796.69 

$486.97 
9,511.97 

24,845. 02 
24,943. 23 
24, 683.09 2, 264,123. 00 235,963.07 

CONCLUSION OF L A W 

Upon the foregoing special findings of fact, which are made a part 
of the judgment herein, the court decides as a conclusion of law 
that the plaintiff is entitled to recover $2,483,467.99. 

The defendant on its counterclaim is entitled to offset against the 
claim of the plaintiff the amount of $1,689,646.50, leaving a balance 
of $793,821.49. 6 

It is therefore adjudged and ordered that the plaintiff recover of 
and from the United States seven hundred ninety-three thousand 
eight hundred twenty-one dollars and forty-nine cents ($793,821.49). 

O P I N I O N 

L I T T L E T O N , Judge, delivered the opinion of the court: 
The Jurisdictional Act, under which this suit was instituted, was 

approved March 3, 1927, 44 Stat. 1349. It conferred jurisdiction 
upon this court, with right of appeal to the Supreme Court by either 
party, to hear, examine, adjudicate, and render judgment in any and 
all legal and equitable claims which the Shoshone Tribe of Indians of 
the Wind River Reservation in the State of Wyoming might have 
against the United States arising under or growing out of the treaty 
of July 3, 1868, or arising under or growing out of any subsequent 
treaty or agreement between said Shoshone Tribe and the United 
States or any subsequent act of Congress affecting the tribe which 
claims have not heretofore been determined and adjudicated upon 
their merits by this court or the Supreme Court. In section 3 it was 
provided that "In said suit the court shall also hear, examine, and 
adjudicate any claims which the United States may have against said 
tribe but any payment, including gratuities which the United States 
may have made to said tribe, shall not operate as an estoppel but may 
be pleaded as an offset in such suit: Provided, however. That the 
United States may interpose to such suit or action any and all pleas 
of defense, affirmative and negative, legal and equitable, which it may 
have thereto not herein specifically barred by the provisions of this 
act. In reference to all claims which may be the subject matter of the 
suits herein authorized, the decree of the court shall be in full settle-
ment of all damages, if any, committed by the Government of the 
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United States and shall annul and cancel all claim, right, and title 
of the said Shoshone Indians in and to such money, lands, or other 
nroperty. ' 

1. Several questions are presented which will be discussed in the 
order of their importance. The first question is whether the United 
States violated the treaty of July 3, 1868, with plaintiff tribe by 
placing the Northern Band of Arapahoe Indians upon the Shoshone 
Reservation, and the determination of this question depends upon 
whether the plaintiff tribe was willing, with the consent of the 
United States, to admit the Arapahoe Indians amongst them, as 
provided in art. 2 of the treaty with the Shoshone Tribe. 

The evidence as a whole shows very clearly that the plaintiff tribe 
did not at any time express its willingness or give its consent to 
admit the Arapahoe Indians amongst them on the Shoshone or 
Wind River Reservation within the meaning of this provision of the 
treaty, and that the plaintiff tribe and the United States did not 
consent to this arrangement in the manner contemplated by the 
treaty. This provision of the treaty defining the reservation and 
providing that the territory " shall be and the same is set apart for 
the absolute and undisturbed use and occupation of the Shoshone 
Indians herein named, and for such other friendly tribes or indi-
vidual Indians as from time to time they may be willing, with the 
consent of the United States, to admit amongst them " is the well-
known provision inserted in practically all of the treaties made with 
many Indian tribes about the date on which the treaty with plaintiff 
tribe was made; and it was well understood, we think, by the In-
dians concerned and the United States that no other tribe or band 
of Indians was to be given any rights to or upon the described res-
ervation or permanently settled thereon to live amongst the tribe 
with which the treaty was made, unless such tribe for whom the 
reservation was set apart should be willing, with the consent of the 
United States, to admit other friendly tribes or individual Indians 
to live amongst them upon the reservation and to use, occupy, and 
enjoy the reservation and all its facilities or to use, occupy, and 
enjoy some portion of the reservation equally with the Indians be-
longing to the tribe with whom the treaty was made. The plaintiff 
tribe so understood the provisions in question from the date the 
treaty was made, and the course of dealings between the various 
Indian tribes and the United States in similar matters has been 
consistent with this understanding. The usual procedure followed 
by the United States and Indian tribes in complying with like pro-
visions affecting tribes in treaty relations with the United States 
was to obtain the expression of a majority of the male adult Indians 
concerned. A number of instances could be cited where this pro-
cedure has been consistently followed in dealings between the Gov-
ernment and other Indian "tribes, but we deem it necessary to cite 
only a few instances in which the Congress, in statutory enactments, 
nas given recognition to the desirability of the consent of the Indian 

-fe affected being obtained. 
In sections 5 and 6 of the act of May 17, 1882, 22 Stat. 68, 88, and 

likewise in the acts of July 4, 1884, 23 Stat. 76, and of March 3, 1885, 
r f at\ if was provided that " where Indians are located on 

servations created by Executive order he [the President] may, with 
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the consent of the tribes to be affected thereby, expressed in the 
usual manner, consolidate one or more tribes, and abolish such agen-
cies as are thereby rendered unnecessary." It was further provided 
in these acts that " the several appropriations made for millers, black-
smiths, engineers, carpenters, physicians, and for other purposes, and 
for various articles provided by treaty stipulations for the several 
tribes of Indians, may be diverted to other uses for the benefits of 
said tribes, respectively, within the discretion of the President and 
with the consent of the said tribes expressed in the usual manner." 

In the act of August 19, 1890, 26 Stat. 336, making appropriations 
for the Northern Cheyennes and Arapahoes for the fiscal year 1891, 
an amount was appropriated to enable the President to appoint a 
commission with authority to negotiate with the Northern Band of 
Cheyenne Indians on the Tongue River Reservation and in the 
vicinity of Montana, and with the Northern Band of Cheyennes on 
the Pine Ridge Reservation in South Dakota for the removal of said 
Northern Bands of Cheyenne Indians to a permanent settlement upon 
any of the existing reservations, and " to negotiate with any other 
tribes or bands of Indians for such portion of their reservation as 
may be necessary for the permanent settlement of the said Northern 
Bands of Cheyennes, as herein contemplated; * * * but no 
agreement shall take effect until ratified by Congress." 

In February 1870 the Department of Indian Affairs endeavored to 
obtain the consent of the plaintiff tribe to admit the Northern Band 
of Arapahoe Indians amongst them, but such consent was refused, 
and these Indians, which had come to the Shoshone Reservation to 
treat with the Shoshones for a home, were later removed by the 
Government to old Ft. Casper. Again, in June 1879, after the 
Northern Band of Arapahoes had been brought back to the Shoshone 
Reservation and settled thereon without the consent of the Sho-
shones, as hereinafter discussed, the office of Indian Affairs of the 
Interior Department wrote James I. Patten, Indian agent for the 
Shoshones, that it was desired to have Ten Day and his band of 
Lemki Indians located " on your reservation, provided your Indians 
will give their assent to the same. You will therefore without delay 
call a council of the Indians and submit the matter to them, with such 
explanations and facts as you may deem best, in order to obtain their 
consent, and report the result."" Such a council was called. The 
Shoshones refused to give their consent, whereupon Patten reported 
to the Commissioner of Indian Affairs that " their consent to the pro-
posal of the Department to transfer those Indians to this reservation 
could not be obtained, and the council adjourned." 

2. The next question is whether the plaintiff tribe expressed its 
willingness or gave its consent to admit the Northern Band of 
Arapahoe Indians amongst them in such manner as would conform 
to art, 2 of the Treaty of 1868 and preclude them from having a 
just claim for compensation because of the placing of the A r a p a h o e 
Indians upon their reservation with equal rights with the Shoshone 
Indians. We think they did not so consent. The material facts 
with reference to this feature of the case have been gathered from 
the entire record, mostly documentary, and have been set forth m 
the findings and need not be repeated here. Counsel for the de-
fendant base their contention that the Shoshone Indians consented 
to admit the Arapahoe Indians amongst them upon isolated state-

ments taken from certain letters and reports of Indian agents for 
the Shoshone Reservation, some of whom went there many years 
after the Arapahoes were brought upon the reservation and were 
not familiar with the past history of the matter, and upon the 
absence of any statement in the annual reports of the Commissioner 
of Indian Affairs subsequent to 1878 of any friction between the 
two tribes or of any protest on the part of the Shoshones to the 
presence on the reservation of the Northern Arapahoes. These 
contentions of counsel for the defendant fail to find support for 
the purposes for which made when considered in the light of the 
whole record. For the most part such statements indicate merely 
that there had been no hostilities between the tribes and that both 
tribes were living upon the reservation in a peaceful manner. Al-
though the two tribes had been traditional enemies, the Northern 
Arapahoes having been allied with the Sioux and Cheyennes, the 
Shoshones had agreed to make peace with the Arapahoes and they 
were noted for keeping and fulfilling their agreements. The two 
tribes have never been very friendly. The record is replete with 
protests by the Shoshones to the presence of the Arapahoes upon 
their reservation from the time they were brought there in 1878 
until the present time. The only consent the Shoshones ever gave 
to the presence of the Arapahoes upon their reservation was at 
the time the Arapahoes were first brought to the reservation under 
military escort; they were then told that they might remain there 
for a short time to rest and feed their horses but that they should 
remove from the reservation as soon as possible. 

The fact that the annual reports of the Commissioner of Indian 
Affairs for 1878 and subsequent years make no reference to the pro-
tests and objections of the Shoshones to the Arapahoes sharing 
their reservation is not, we think, important in view of the fact 
that the files of the Indian Office in Washington contained written 
reports definitely stating the position of the Shoshones with ref-
erence to the matter. The office of the Commissioner of Indian 
Affairs had consistently ignored the many reports of Indian Agent 
Patten stating the position of the Shoshones and asking for instruc-
tions. It is worthy of note, however, that in his report as late as 
1899 the Commissioner of Indian Affairs, at page 379, stated that 
" This fall the Shoshones will receive the last installment of their 
treaty supplies and will be without further support, while the 
Arapahoes, presumably, will still be supplied under the provisions 
°f the Black Hills Agreement. This discrimination will create 
dissatisfaction and arouse the jealousy of the Shoshones, who have 
never been very friendly with the Arapahoes, whose joint occupancy 
of this reservation they regard as an intrusion.'''' (Itals. supplied.) 
I his statement of the Commissioner of Indian Affairs succinctly 
states the position which the plaintiff tribe took from the time the 
Arapahoes were first brought to the Shoshone Reservation in 1878. 

The record discloses that the Northern Arapahoe Indians were 
brought from old Ft. Casper under military escort to the Shoshone 
Reservation in Wyoming; in the winter of 1877-78, as a result of the 
Relief of the Commissioner of Indian Affairs that the Shoshone 
Indians had given their consent to admit the Arapahoes amongst 

e r n on their reservation when such was not the case. This error 
grew out of the misunderstanding by the Indian Office of the tele-
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gram of James Irwin, who had been sent to counsel with the Shoshone 
Indians with a view to obtaining their consent to admit the Arapa-
hoes amongst them. Irwin did not obtain such consent from the 
Shoshones, but obtained an agreement with them to make peace with 
the Arapahoes. Accordingly, on October 17, 1877, Irwin dispatched 
a telegram to the Commissioner of Indian Affairs in which he stated 
that he had " held counsel and made peace between Shoshones and 
Arapahoes." This the Commissioner of Indian Affairs evidently 
construed at the time as meaning that the Shoshones had consented 
to the permanent settlement of the Arapahoes upon the Shoshone 
Reservation, for, in his annual report dated November 1, 1877, the 
Commissioner of Indian Affairs stated at page 416 that " In accord-
ance with their earnest request made to the President during the 
recent visit of the delegation in this city, permission was given the 
Northern Arapahoes to join the Shoshones on the Wind River 
Reserve in Wyoming. In a formal council held last month by 
Agent Irwin with the Shoshones, their consent to the arrangement 
desired by the Arapahoes was obtained, and the removal of the 
latter is now in progress." This erroneous position of the Commis-
sioner of Indian Affairs was afterwards made the basis of a definite 
ruling in August 1891 by that official that the Shoshones had equal 
rights to the reservation which did not depend upon the further 
consent of the Shoshones. It appears that there was a conflict be-
tween Agent Irwin and the Commissioner of Indian Affairs as to 
their understanding of what the delegation of Northern Arapahoes 
requested of the President and what the President promised them 
upon their visit to Washington late in September or early in October 
1877. Agent Irwin, who accompanied the delegation to Washington 
with his own interpreter, appears to have been in a better position 
to understand what was requested and promised than was the Com-
missioner of Indian Affairs. Agent Irwin proceeded to carry out the 
arrangement as he understood it. That matter is only of importance 
now as throwing light upon the reason for the permanent settlement 
of the Northern Arapahoe Indians upon the Shoshone Reservation 
without the consent of the Shoshone Tribe. 

3. The next question concerns the date on which the Government 
took an interest in the Shoshone Reservation for the Northern Band 
of Arapahoe Indians. Counsel for the defendant contend that this 
occurred on March 18,1878, when the first group, consisting of certain 
chiefs and headmen of the Northern Band of Arapahoes, arrived 
at the agency upon the reservation and had a conference on the fol-
lowing day with Chief Washakie and other Shoshone Indians, as 
set forth in the findings. On the other hand, the plaintiff contends 
that the Arapahoe Indians were brought to and placed upon the 
reservation as a result of the errors and misunderstandings herein-
before mentioned, and that this was done by the officials of the Gov-
ernment, who were without authority to act for the Government in 
that regard; and that, since no action was taken by the President or 
the Congress approving or ratifying what the Commissioner of In-
dian Affairs, with the acquiescence of the Secretary of the Interior, 
had done, there was no legal taking of any title or interest which the 
Shoshone Indians had in the reservation under their treaty of 1868 
for the benefit of the Arapahoes until the enactment of the Jurisdic-
tional Act of March 3, 1927, under which act this suit was brought; 

that from 1878 to March 3, 1927, the Arapahoe Indians were simply 
intruders upon the reservation whom the Government failed and 
refused to remove. Plaintiff tribe therefore contends that it is en-
titled to recover compensation for the value of the use and occupancy 
of the reservation by the Arapahoes from 1878 to 1927 and to recover 
the value of a one-half undivided interest in the reservation on the 
latter date. We are of opinion that the Government, through the 
Commissioner of Indian Affairs, who by statute was charged with 
the management of all Indian affairs and all matters arising out of 
Indian relations under direction of the Secretary of the Interior, and 
agreeably to such regulations as the President might prescribe, took 
from the plaintiff tribe an undivided one-half interest in all property 
and property rights to which they were entitled by law for the benefit 
of the Northern Band of Arapahoe Indians; and that this action of 
the Government, acting through the Commissioner of Indian Affairs, 
occurred on August 13, 1891, when that official definitely held that 
"this office holds that the Arapahoes have equal rights to the land 
on the said reservation which does not depend upon the further con-
sent of the Shoshones." (Finding 11.) Prior to that time—that is, 
from the period March 18, 1878, until August 1891—the Arapahoes 
simply resided upon, used, and occupied the reservation equally with 
the Shoshones as a result of the errors and misunderstandings by the 
officials charged by law with the management of all Indian affairs 
as to the willingness and consent of the Shoshones to admit the Arap-
ahoes amongst them, without any definite action having been taken 
in regard to the matter when the error was first called to the attention 
of the proper officials. 

Prior to August 1891, the whole matter of the presence of the 
Arapahoes on the Shoshone Reservation was in a state of uncer-
tainty. The record shows that the Shoshones desired and believed 
that the Government would finally provide a separate reservation 
for the Arapahoes, as the Shoshones had been advised would be done, 
and the Arapahoes were uncertain as to their rights upon the res-
ervation and as to what would ultimately be provided for them. 
As late as March 30, 1886, the Arapahoes petitioned the Commis-
sioner of Indian Affairs through Thomas M. Jones, then Indian 
Agent for the Shoshone Reservation, with reference to the uncer-
tainty of their tenure. On that date Jones advised the Commissioner 
of Indian Affairs that " I am requested by the leading men of the 
Arapahoe Indians to state that they feel extremely uneasy in regard 
to their future prospects in view of a proposed bill before Congress 
respecting Indian lands. They fear that as Washakie, the chief 
of the Shoshones (so far as they can learn), has never surrendered 
on behalf of his tribe any of the land rights, to them, but has simply 
given his consent to the Arapahoes living here, and in case of pas-
sage of such an act, the law will fix it that this land belongs solely 
to the Shoshones and hence that they will be left out on this reser-
vation and also on the one they came from." The Department in-
structed Agent Jones to inform the Arapahoes that they would be 
taken care of. 
C P o m m i s s i ° n e r Indian Affairs, under section 2, U. S. 

°de, title 25, is charged with the management for the Govern-
. all Indian affairs and of all matters arising out of Indian 

nations and that section provides that " the Commissioner of Indian 
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Affairs shall, under the direction of the Secretary of the Interior, 
and agreeably to such regulations as the President may prescribe, 
have the management of all Indian affairs and of all matters arising 
out of Indian relations." This court has held that the action of 
the Commissioner of Indian Affairs must be presumed to be the 
action of the President, Belt's, Executrix, v. The United States, 
15 C. Cls. 92. Although the Commissioner of Indian Affairs placed 
the Arapahoes on the Shoshone Reservation without the consent 
of the Shoshone Tribe and violated art. 2 of the treaty of 1868 in 
keeping them upon the reservation over the protest of the Shoshones, 
and in finally holding that they had rights thereto equal with the 
Shoshones, he nevertheless was the duly designated and authorized 
officer to represent the Government in such matters. When the 
facts as to what had been done were clearly placed before Congress, 
bills giving this court jurisdiction to determine the rights of the 
Shoshones in the premises were introduced and recommended for 
passage from 1912 until the act of March 3, 1927, was finally enacted. 
This Jurisdictional Act was not, in our opinion, a taking by the 
Government from the plaintiff tribe of an interest in their reservation 
for the benefit of the Arapahoes. Its intent and purpose, we think, 
was only to provide a forum in which the claims of the plaintiff tribe 
against the United States could be heard and adjudicated. Its only 
effect, at most, was to ratify what had been done by the Commissioner 
of Indian Affairs and to place the plaintiff tribe in a position to have 
its claims adjudicated according to law. The Mille Lac Band, of 
Ghippewas v. The United States, 47 C. Cls. 415, 436, affirmed 229 U. S. 
498, 500. The Jurisdictional Act makes no admission of liability, or 
of anv ground of liability, on the part of the Government, but merely 
provides a forum for adjudication of claims according to applicable 
legal principles. It authorizes this court to hear, examine, adjudi-
cate, and render judgment in any and all legal and equitable claims 
which the Shoshone Tribe may have against the United States. I he 
act contains no language which can be construed as a taking, at the 
time of its enactment, of any right, title, or interest of the plaintiff 
tribe to any lands, monies, or other properties to which they may 
have been entitled under the Treaty of 1868 or any subsequent 
agreement or act of Congress, nor does it contain any language indi-
cating a purpose to fix any definite time or date on which any 
property of the Shoshones, of which they may have been w r o n g f u l l v 
deprived, should be valued. We think that if Congress had intended 
that the Jurisdictional Act be interpreted as the taking of lands 
and other properties of the Shoshones for the benefit of the Arap-
ahoes, it would have used language sufficiently clear to m a n i f e s t 
that purpose. In Crosier v. Fried. Krupp Aktiengesellschaft, 224 
U. S. 290, it was held that " The adoption by the United States ot 
the wrongful act of an officer is of course an adoption of the act 
when and as committed, and causes such act of the officer to be, in 
virtue of the statute, a rightful appropriation by the G o v e r n m e n t , 
for which compensation is provided." In that case the court was 
construing the act of 1910 authorizing suits against the United States 
for patent infringement, and the issue involved a patent which had 
been used without permission of the owner by an officer of tne 
United States prior to the passage of that act. Moreover, the rules 
with reference to condemnation proceedings and the taking of pri-
vate property for public use are not entirely applicable to cases sucn 

as the one at bar. The Indian tribes were under the control, care, 
and protection of the United States and, although they could not 
legally be deprived of any property secured to them by treaty, 
agreement, or act of Congress, the legal title to lands embraced in 
reservations set apart for the absolute and undisturbed use and 
occupancy of Indians remained in the United States. In these cir-
cumstances we think the acts of the Commissioner of Indian Affairs, 
who was the official directly charged with the administration and 
management of all Indian affairs, may properly be said to have been 
the acts of the Government, For the reasons stated, it is our opinion 
that an undivided one-half interest in plaintiff's reservation was 
taken from them for the benefit of the Northern Band of Arapahoes 
on August 13, 1891, and that the plaintiff tribe is entitled to recover 
the value of an undivided one-half interest in the reservation on 
that date. 

4. The foregoing conclusion makes it necessary for the court to fix 
the value of an undivided one-half interest in the reservation of 
2,343,540 acres. After a careful consideration of the character of 
the land embraced within this area, its fertility, the water supply 
well situated and suitable for irrigation purposes, and all other 
factors entering into the question of value in which the Indians 
were at that time the beneficial owners, such as timber, coal, oil and 
gas, phosphate, and gypsum, and fees from grazing leases, we 
have fixed the fair and reasonable value of a one-half undivided 
interest in the reservation on August 13, 1891, at $1.75 an acre, or 
$2,050,597.50. The greater portion of the lands embraced within this 
reservation was very fertile and unusually well adapted for farm-
ing, by reason of the adequate supply of water well situated for 
use for irrigation purposes. The reservation also embraced a very 
large area of fine grazing land from which considerable income was 
being derived from grazing leases. It contained approximately one 
billion board feet of excellent timber ancl portions of the reserva-
tion were underlaid with a large quantity of bituminous coal. In 
1891, however, no coal of any consequence had been mined, due to 
lack of demand therefor. The reservation also had railroad facili-
ties. It contained a large, but undetermined, quantity of oil and 
gas. All of these matters are of great importance in the determina-
tion of the value of the land in 1891, since, at that time, the plaintiff 
tribe was entitled to the net proceeds derived from the reservation 
from all sources under the act of March 3, 1883, 22 Scat. 590, which 
Provided that " The proceeds of all pasturage and sales of timber, 
coal, or other product of any Indian reservation, except those of the 
Five Civilized Tribes, and not the result of the labor of any member 
°f such tribe, shall be covered into the Treasury for the benefit of 
such tribe under such regulations as the Secretary of the Interior 
shall prescribe." The oil and gas reserves alone were of great value 
in 1891. The Government, for the purpose of this suit, fixed the 
1926 present value of these reserves at $6,000,000. It is believed that 
jl tracing of the Shoshone or Wind River Reservation showing its 
b,°nnclaries and the rivers which run through it, the areas ceded to 
the Government, outright and in trust for the Indians, and the 
Present diminished reservation of 808,500 acres, will be helpful in 
I consideration of value in the light of the facts hereinbefore set 
°rth in the findings. Such a tracing follows: 



36 37 

Net income has been steadily derived from various sources on 
the reservation under the above-quoted statute, and similar statutes 
subsequent thereto, with the result that for the period of 42 years 
from 1885 to 1927 net proceeds totaling $1,628,744.56 were derived 
from the reservation and deposited in the Treasury to the credit 
of the Arapahoe and plaintiff tribes. In addition to these matters 
affecting value, the facts show that in April 1896. about five 
years after the Government definitely took an undivided one-half 
interest in the reservation for the benefit of the Arapahoes, the 
United States purchased 55,040 acres on the northern boundary of 
the reservation, for which it paid $60,000, or slightly more than one 
dollar an acre. This area contained no minerals or oil and gas. 
From 1885 to 1927 the proceeds derived by the Indians upon this 
reservation from cessions and net income from products of the reser-
vation totaled $2,003,590.90, all of which the plaintiff tribe would 
have owned had not a one-half interest in the reservation and all pro-
ceeds therefrom been taken by the Government for the Northern 
Arapahoes. The above amount does not include the amount received 
under the cession of 1872. 

In 1872, nineteen years prior to the controlling date in 1891, the 
plaintiff tribe ceded a large tract of land, mostly in the moun-
tainous regions of the reservation, to the Government for about four 
cents an acre, and counsel for defendant rely upon the price paid 
for this cession as fixing the value of all other lands on the reserva-
tion. It is clear from the facts, however, that this purchase cannot 
be seriously considered in arriving at the fair and reasonable value 
of one-half of the reservation in 1891 for the reason, first, that the 
Indians were uninformed as to the value of the land they were 
ceding and the representative of the Government who negotiated 
the purchase made no pretense at offering the Indians an amount 
equal to the value of their title at that time; and, second, the Indian 
title at that time consisted merely of the right to use and occupy the 
lands and they did not have the beneficial right to all net proceeds 
derived from the sales of timber and other products of the reserva-
tion, as was the case in 1891. Upon the whole record we are of 
opinion that the value of $2,050,597.50 for a one-half interest in the 
reservation as it existed in August 1891 is fair and reasonable and 
fully justified by the facts. 

5. The next question relates to the compensation to which the 
plaintiff is entitled by reason of the use and occupancy of the reserva-
tion by the Arapahoes equally with the Shoshones for the period 1878 
to 1891. During this period the Arapahoes were maintained on the 
reservation by the Government without the consent of the plaintiff 
tribe, during which time no action had been taken by the Government 
which gave the Arapahoes any rights to or upon the reservation, 
this was in violation of art. 2 of the Shoshone treaty of 1868. Dur-
Jng this period of time the Government profited by having the 
Arapahoes settled upon the Shoshone Reservation. For many years 
Prior to that time the Government had never been able to keep the 
f^rapahoes upon any defined reservation and they had been causing 
he Government considerable difficulty. After they were placed upon 

ji Shoshone reservation in 1878 they used the same equally with 
l e Shoshones by hunting, farming, pasturing their stock, building 



38 

houses and fences, and sharing in the facilities of the agencv and 
the employees provided by the Government for the Shoshone Tribe 

Plaintiff contends that it should be allowed compensation in th« 
amount of $2,038,879.80 for the use and occupancy by the Arapahoes 
of one-half of the reservation, or 1,171,770 acres, at the rate of 14Vo 
cents an acre a year. We are of opinion that this claimed valuation 
tor use and occupancy by the Arapahoes is excessive and that the 
better method of determining the value of such use and occupancy 
which bears some direct relationship to the benefit to the Government 
by having the Arapahoes on the reservation, the benefits derived bV 
the Arapahoes, and the damages sustained by the plaintiff tribe is 
to arrive at an amount which will approximate the benefits derived 
by the Government and the Arapahoe Indians and compensate the 
plaintiff tribe for the uses made of the reservation by the Arapahoes 
during the period in question. We believe that an amount of twenty-
five dollars a year for each Indian in the Arapahoe Tribe is fair and 
reasonable in the circumstances. During the period from 1878 to 
1891 the average annual population of the Arapahoe Tribe was 1,023. 
On a basis of a value of twenty-five dollars a vear for this number 
of Arapahoes over a period of thirteen years, the plaintiff is entitled 
to recover $332,475. This amount is therefore allowed plaintiff tribe 
as the value of the use and occupancy of an undivided one-half inter-
est m its reservation bv the Arapahoe Tribe from March 1878 to 
August 1891. 

6. The next claim of plaintiff is for $540,000, alleged damages sus-
tained by plaintiff tribe for trespass bv livestock belonging to per-
sons other than the Indians from 1873 to 1894, for which alleged 
damages plaintiff insists the United States is liable under art. 2 of 
the treaty which set apart the designated reservation for the absolute 
and undisturbed use and occupancy of plaintiff tribe; and in which 
article the United States also agreed that no persons, except those 
therein designated and authorized so to do, should ever be permitted 
to pass over, settle upon, or reside in the territory designated in that 
article for the use of said Indians. 

It is insisted by the plaintiff that during this period there were 
as many as 20,000 horses and cattle annually on the reservation 
belonging to outside parties, from which the Indians derived no 
benefit and which stock destroyed much of the grass and hay on 
the reservation, and, in some instances, damaged the crops of plain-
tiff tribe. The amount of two dollars a head a year for all stock 
as the damage sustained bv the Indians, amounting to $200,000, is 
claimed by plaintiff from 1873 to 1877, and one-half, or $340,000. 
from 1878 to 1894. 

The evidence shows that at different times during this period a 
very large number of horses and cattle came upon and grazed over 
a very large area of the reservation, for the most part north of the 
Wind River, but we cannot say from the evidence in the record that 
there were as many as twenty thousand head of horses and cattle 
grazing upon the reservation annually during the period mentioned, 
and, even if the United States was liable during that period to 
compensate the Indians because of this trespass, which we think it 
was not, as we shall hereinafter endeavor to show, a charge of two 
dollars a head a year for all stock appears to us to be excessive in 
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view of the fact that the grazing fees on the reservation, under the 
Department regulations in 1927, were only $2.25 a head a year for 
cattle and three dollars a head for horses. 

A proper interpretation of art. 2 of the treaty we think compels 
the conclusion that the United States is not liable to respond to the 
Indians for this alleged damage. During a portion of this period 
the Indian title consisted only of the right to use and occupy the res-
ervation and they were not, during that period, the legal or beneficial 
owners of the products of the reservation. The provision of the treaty 
relied upon was common to practically all of the Indian treaties, and 
we think it would be an unwarranted construction of the language 
used in the treaty to place upon the United States the legal obliga-
tion to respond in damages if it should fail to keep these vast 
reservations free from trespassing stock. Stock grazing was one of 
the principal businesses engaged in by the white settlers in the 
western country during this period and as such stock grazed over 
large areas where there were no barriers, it must have been known 
and contemplated when the treaty of 1868 wTas written that stock 
of white settlers, some of whom were then residing within the limits 
of the reservation and owned stock, and the stock of many others 
residing near the boundary lines of the reservation, would find their 
way at times upon the reservation. In these circumstances we think 
the United States, at most, agreed only to use its best efforts to keep 
the reservation free from intrusion or trespass by the whites. At 
the time the treaty with the plaintiff tribe was made, the act of 
June 30, 1834, 4 Stat. 730, U. S. Code, sec. 179, title 25, was in force 
and provided that " Every person who drives or otherwise conveys 
any stock of horses, mules, or cattle, to range and feed on any land 
belonging to any Indian or Indian tribe, without the consent of 
such tribe, is liable to a penalty of $1 for each animal of such 
stock"; and further provided (sec. 180, U. S. C., tit, 25) a penalty 
of $1 for every person who made a settlement on any lands be-
longing, secured, or granted by treaty with the United States to 
any Indian tribe. The said act of 1834, sec. 223, U. S. C., tit. 25, 
authorized the President to employ the military forces in the en-
forcement of the provisions of that act. Repeated efforts were made 
^y the Government through Indians agents, with the use of military 
orces on instruction from the Secretary of the Interior, to keep 

trespassing stock off the reservation and by the latter official, in 
tempts to prosecute all persons responsible for trespass with onlv 

Partial success until about 1894, when trespass by stock upon the 
reservation was under control. 
; 1 o r the foregoing reasons we are of opinion that the United States 
r e s ? b l e u n d e r a r t - 2 o f the treaty for failure to keep plaintiff's 

free from trespass of stock, and that plaintiff is not 
7 p? t° judgment on this claim, 

of la intiff next claims $4,455,000 damages for loss and destruction 
v o i r ? 6 ' ^ n 0 t u ndertake to discuss the details of the in-
whici ? l e t l l°d by which plaintiff arrives at the amount of this claim, 
the r ° r m o s t part, is based upon estimates and percentages, for 
l l0 - s o n that we are of opinion that the United States was under 
fur-b l ^ a t l o n ¥ treaty, or otherwise, to preserve the wild game and 

earing animals upon the reservation for the exclusive use and 



10 40 

disposition of the Shoshone Indians. The reasons given for the 
denial of the foregoing claim with reference to trespassing stock 
and white settlers apply to the claim for damages for loss and 
destruction of game. It would seem obvious that without express 
language obligating the United States to compensate the Indians 
for a loss of this character it was not intended or contemplated 
by either party to the treaty that the United States would undertake 
such an impossible task or respond in damages so conjectural and 
incapable of definite proof. The language of the treaty setting apart 
the reservation for the use and occupancy of plaintiff tribe was the 
usual language used in practically all of the Indian treaties, of which 
there were a great many prior to and at the time of the making 
of the Shoshone Treaty in 1868, and the knowledge of the conditions 
existing in the western country at the time the various treaties were 
made compels the conclusion that the United States did not intend 
to take upon itself the obligation of preserving the game and fur-
bearing animals that might have been upon the various reservations 
at the time the treaties were made for the sole and exclusive use 
of the Indians. The treaty in this case did not mention game or 
fur-bearing animals. They were not a part of the reservation as 
that term was used in the treaty and the Indians had no title to the 
game upon which they could base a claim for damages against the 
United States. Section 8 of the act of June 30, 1834, supra (sec. 216, 
U. S. C., tit. 25), provided that "Every person, other than an 
Indian, who, within the limits of any tribe with whom the United 
States has existing treaties, hunts, or traps, or takes and destroys 
any peltries or game, except for subsistence in the Indian country, 
shall forfeit all the traps, guns, and ammunition in his possession, 
used or procured to be used for that purpose, and all peltries so 
taken; and shall be liable in addition to a penalty of $500.'" 

It seems clear to us that the United States assumed no greater 
obligation in the preservation of game on Indian reservations than 
to use its best efforts to enforce the law. 

In the case of the Blachfeet, Blood, Piegan, and Gros Ventre Na-
tions or Tribes of Indians v. The United States, no. E-427, decided 
April 8, 1935, this court, in denying a similar claim, said "The 
proof adduced to sustain the damages claimed is based upon what 
the plaintiffs assert as the reasonable value of the hunting grounds 
to the plaintiffs, equal in amount to the value of the food, clothing, 
lodges for shelter, bedding, furs, and hides necessary for the support 
and maintenance of each of the tribes for that portion of the 99 
years of which they allege they were deprived. From historical and 
official documents the average number of the various tribes interested 
is sought to be established and a stated sum of $100 per year per 
person is fixed as the reasonable value of food, etc., necessary to 
maintain them. The treaty contains no express stipulation that the 
Government will respond in damages for the diminution in quantity 
or the entire loss of food and shelter supplies at the time available 
on the hunting ground. * * * The limited privilege and license 
to exploit the territory for game and wild animals, while limited 
as to parties, was not, we think, intended to fix other obligations 
than the one to delimit an area of lands, vast in extent, over w h i c h 
the Indians mentioned might hunt without interference from other 

and hostile tribes. Assuredly no article of the treaty may be cited 
wherein the Government obligated itself to maintain this enormous 
acreage of land as a game preserve for the Indians for 99 years. The 
right accorded was a permissive one and its continued existence was 
dependent upon numerous factors over which neither the Government 
nor the Indians could possibly have control. The Indians for many 
years had hunted over this area and conflicting claims were set up 
as to the right to do so; the treaty did no more than adjust the differ-
ence by an amicable agreement among the Indians that those men-
tioned in the treaty would assent to the common privilege set forth 
therein, without in any way or by any terms guaranteeing to the 
Indians a maintenance of the status quo for almost a century. We 
need not, however, discuss at length the arguments pro and con ad-
vanced in the briefs. The plaintiffs' contention is vulnerable in 
many aspects. The court under the law could not award a money 
judgment upon proof conjectural and uncertain as to facts. Human 
testimony is incapable of establishing with any degree of certainty 
that either the quantity or character of food and shelter supplies at 
the time on the hunting ground area would have remained sufficient 
to supply the plaintiff's needs had not the white emigrants and the 
Indian traders gone upon the lands. * * * It would be impos-
sible from the record to ascribe to the Government alone the respon-
sibility for the disappearance of game and wild animals from the 
hunting ground. * * *." 

Plaintiff is not entitled to judgment upon this item of the claim. 
8. Plaintiff next claims that it should be compensated in the 

amount of $101,520 for the value of wood and hay requisitioned for 
use at the military post from 1869 to 1909, inclusive. Of this 
amount, $43,020 represents the value claimed for wood at the rate of 
fifty cents a cord and one dollar a ton for the hay over a period of 
forty years. The amount of $58,500 represents claimed interest. 

The facts show that the military forces at the military post on the 
reservation did use a considerable quantity of wood and hay, but it 
3S shown by the evidence that the Indians of the Shoshone Tribe who 
were authorized by the Interior Department to supply this wood and 
hay to the military post were, during a greater portion of the period, 
given contracts by the Indian agent on authority of the Secretary of 
the Interior to deliver such wood and hay to the military post. The 
Indians were paid by the military authorities for the wood and hay 

„lr'nished, and even if the Indian tribe had been the beneficial owner 
°t the wood and hay on the reservation, which we think they were not 
PriJr to 1883, no recovery can be had in the circumstances. 

plaintiff contends that the Shoshone Tribe, as such, was the one 
entitled to compensation, and that it is of no consequence that the 
^dividual Indians who furnished the wood and hay received pay-
ment therefor. We cannot agree with this contention. Plaintiff is 
°q CTrtitled t° judgment upon this claim. 

v • -rhe next item relates to plaintiff's claim for $1,106,750, alleged 
^aiue of gold removed from land within the boundaries of the res-
th i b e t w e e n 1 8 6 8 a n d 1874r inclusive. Plaintiff's estimate of 
tin • Ue (}1" removed from land within the original reserva-
adm'+f' W e think, somewhat speculative and exorbitant, but it is 

netted by all that a large quantity of gold was mined and removed 
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from land embraced within the original boundary lines of the reser-
vation as fixed in the treaty of 1868. Gold produced from the Miners' 
Delight district was taken from two types of deposits—lodes and 
placers. Miners' Delight lode was mined to an average depth of 100 
feet for a distance of 1,900 feet; the width of the vein varied from 
iy2 to 5 feet; carried values from wall to wall averaged $15 to $40 
a ton; and all ore was treated in stamp mills. The placers were like-
wise productive of much valuable gold. 

The evidence is undisputed that a large quantity of gold was 
removed from lands lying within the boundaries of the reservation. 
The Government admits that gold of the net value of approximately 
$350,000 was mined within the reservation. Upon a consideration of 
all the evidence contained in the record, we are of opinion that the 
maximum value of gold removed from mines located within the limits 
of the reservation did not exceed $500,000. However, we deem it 
unnecessary to discuss this matter in detail, for the reason that, in 
our opinion, the plaintiff cannot recover on this item. Prior to and 
at the time of the making of the treaty of 1868, gold had been discov-
ered and was being mined in the district mentioned, and the bound-
aries of the reservation as fixed by the treaty included within the 
reservation a portion of this mining district; in fact, the most valuable 
mines in the district were afterwards found to be located upon the 
reservation. As a result of this a commissioner was appointed pur-
suant to the act of Congress of June 1, 1872, to negotiate with the 
plaintiff tribe for the relinquishment of that portion of the reserva-
tion which included the mines and all gold-bearing land. Accord-
ingly, an agreement was entered into between plaintiff tribe and the 
United States on September 26, 1872, ratified December 15, 1874 (18 
Stat. 291), in which the former ceded to the United States, without 
any reservations whatever, approximately 700,000 acres of land, which 
included all the territory embraced within the boundaries of the 
reservation in any way affected by the gold-mining operations. A 
consideration of $27,500, specified in this agreement, was appropri-
ated ancl paid, with the exception of about $14. In these circum-
stances we are not authorized under the jurisdictional act to reopen 
this matter. Moreover, the Indian title at the time this cession was 
made consisted only of the right to use and occupy the reservation, 
and at that time the Indians were not the legal or beneficial owners 
of the mineral rights. 

10. The next item on which plaintiff seeks to recover amounts to 
$418,820.53, of which $245,980.98 represents the unexpended balance 
of the total appropriations of $1,375,665.34 made for the purpose of 
carrying out the provisions of the Shoshone Treaty of July 3, 1868, 
and $172,839.55 represents expenditures under arts. 7, 9, and 10, 
for transportation of supplies, fuel, and light, miscellaneous agency 
expenses, agency buildings and repairs, Indian police clothing, pay 
of interpreters, and one-half of the expenditures made for educa-
tion and treaty employees from the time the Arapahoes arrived on 
the reservation in 1878 to June 30, 1927, inclusive. 

We are of opinion that the plaintiff is not entitled to recover on 
this item of the claim. Under the treaty of 1868 the United 
States did not agree to pay the plaintiff tribe any amount in money 
in respect of the matters of which plaintiff complains, ancl the fact 

that it appropriated more money for the purpose of carrying out 
the provisions of the treaty of 1868 than was found necessary to be 
disbursed for the articles, and facilities and employees agreed to 
be furnished in the treaty does not entitle the plaintiff to recover 
any portion of the unexpended balance appropriated for these vari-
ous purposes unless it is shown that there was a failure on the part 
of the United States to furnish the provisions, facilities, or em-
ployees specified in the treaty. Even in the latter event it would be 
necessary for plaintiff to show wherein the United States had failed 
to fulfill its obligation under the treaty and the extent of such 
failure. This has not been done. The plaintiff, in its brief, makes 
some reference to the fact that the United States did not fully com-
ply with art. 7 of the treaty by making sufficient appropriations to 
provide a school building and a teacher for every thirty children, 
between the ages of 6 and 16 years, for twenty years. There is 
some evidence in the record that a school and a teacher were not 
provided for every thirty children in the Shoshone Tribe between 
the ages mentioned for the period specified, but the plaintiff makes 
no definite claim in this regard and the evidence does not establish 
that the schools and teachers furnished by the Government were 
not adequate to take care of the number of children between the 
ages specified who could be induced to attend school. 

The Congress in the various appropriation acts from year to year 
appropriated specific amounts for specified purposes in the fulfill-
ment of its obligations under the treaty, and the amounts making 
up the total returned to the Treasury by surplus warrants repre-
sented the portion of the amounts specifically appropriated which 
were found not to be needed for the purposes for which they were 
appropriated. It has not been shown that the United States did 
not furnish suitable agency buildings under art. 3; schools and 
teachers under art. 7; seeds and implements, and a second blacksmith 
sufficient for the needs of those Indians who engaged in farming 
under art. 8; annuity goods, clothing, provisions, etc., under art. 9; 
and sufficient skilled employees for the needs of the Indians under 
art, 10. 

Typical cases illustrating the reason for the return to the Treasury 
of a portion of the total appropriations for fulfilling the treaty may 
be cited in connection with the appropriations under art. 9 for 
annuity goods, clothing, provisions, etc., and for payments to Indians 
roaming and farming. In respect to the former, the total disburse-
ments for supplying annuity goods, clothing, provisions, etc., were 
$254,657.54, leaving $30,015.26 specifically appropriated for this pur-
pose which was returned to the Treasury by surplus warrant. In 
respect of the latter, Congress specifically appropriated a total of 
$265,000 to provide for payments to Indians roaming and farming, 
and only $237,501.06 was found necessary to be expended for this 
purpose, leaving a balance of $29,903.68 of such appropriation which 
was returned to the Treasury by surplus warrant. 

What has been said above with reference to plaintiff's right to 
recover the unexpended balance of the appropriations made to carry 
out the provisions of the treaty applies to the amounts sought to 
be recovered with respect to disbursements for transportation of 
supplies, fuel and light, etc., which were disbursed and charged to 



10 44 

the account " Fulfilling Treaty with the Shoshones." Plaintiff 
claims that disbursements for the purposes mentioned above repre-
sented Government expenditures, which were not proper charges 
against the Indian tribe. No offsets or counterclaims are made, or 
could be made, in respect of any disbursements in fulfilling the obli-
gation of the United States under its treaty with the plaintiff tribe, 
and we fail to see wherein the tribe has any legal or equitable claim 
for the recovery from the Government of any amount expended by 
it in providing and maintaining the facilities and employees agreed 
to be furnished under the treaty. Even if the amounts expended 
for the purposes mentioned in maintaining the agency buildings, 
Indian police, and for transportation of supplies be treated as Gov-
ernment expenditures and deducted from the total expenditure dis-
bursed in fulfilling the treaty of 1868, we fail to find in the treaty 
any provision that would entitle the plaintiff to a judgment for the 
amounts so expended. Interpreters were employed to enable the 
Government and the plaintiff tribe properly to carry oil their nego-
tiations and dealings with each other. The amounts disbursed for 
that purpose fall in the same class as the disbursements previously 
mentioned. Nor do we think that plaintiff tribe is entitled to re-
cover one-half of the total disbursements made for educational pur-
poses and for skilled employees under art. 10 in the total amount of 
$261,313.36 after the Arapahoe Indians came upon the reservation 
in 1878 to June 30, 1927, for the reason that the evidence does not 
establish that the plaintiff tribe failed to receive the services of the 
employees specified according to their needs. Appropriations for 
skilled employees were made by Congress from year to year for the 
Arapahoe Tribe of Indians after they moved to the Shoshone Reser-
vation, and there is some evidence in the record that the number 
of employees at the agency was increased after the arrival of the 
Arapahoe Indians. 

On the whole, we are of opinion that plaintiff is not entitled to 
recover any amount in respect of the unexpended balance of the total 
treaty appropriations returned to the Treasury by surplus warrants 
nor in respect of the treaty expenditures made for various purposes 
after the arrival of the Arapahoe Indians. 

11. The next item relates to the cession agreement of September 26, 
18 72, supra, (finding 21), under which the United States agreed 
to purchase and deliver on or before August 10 of each year cattle 
m the amount of $5,000 annually for five years, and, further, to pay 
$500 per annum as salary for a like period to Washakie chief of the 
Shoshone Tribe of Indians. The amount of $27,485.50 was paid to 
or expended for the benefit of plaintiff tribe and the balance of 
$14.50 of the total consideration appropriated by Congress for ful-
filling the provisions of this agreement was returned to the Treasury 
by surplus warrant. Plaintiff is entitled to recover the latter 
amount. 

12. The next item relates to the Big Horn Hot Springs Cession 
Agreement of April 21, 1896, 30 Stat. 93, in which 55,040 acres were 
ceded to the United States for a total consideration of $60,000. The 
total consideration mentioned was appropriated and disbursed as 
shown in finding 22. Under our decision that an undivided one-half 
interest in the Shoshone or Wind River Reservation was taken for 

the benefit of the Northern Arapahoe Indians on August 13, 1891, the 
plaintiff tribe and the Arapahoe Tribe of Indians were each entitled 
to one-half of the consideration agreed to be paid under this agree-
ment. The Arapahoe Tribe of Indians have been paid or credited 
with $7,661.84 in excess of the amount to which they were entitled 
under this agreement, and plaintiff is entitled to judgment for this 
amount. 

13. The next item relates to the agreement of April 21, 1904, 33 
Stat. 1016 (finding 23), under which the plaintiff tribe and the 
Arapahoe Tribe were likewise each entitled to one-half the proceeds 
derived thereunder, and each tribe was chargeable with one-half of 
the disbursements made out of the funds so derived. On this basis 
the plaintiff tribe is entitled to recover $3,014.98, for which judgment 
will be entered. 

14. The next item relates to the net income of $1,628,744.56 derived 
from the Wind River Reservation under the act of March 3, 1883, 
22 Stat. 590; the act of March 2,1887,24 Stat. 449; and the act of May 
18, 1916, 39 Stat. 123, from which certain expenditures were made, 
as set forth in finding 24, leaving a balance of $111,937.62 on hand. 
Inasmuch as each tribe owned an equal interest in the reservation, 
they were each entitled to be credited with one-half of this income, 
which was chargeable against the respective tribes as and when ex-
pended. On this basis plaintiff was entitled on June 30, 1927, the 
date on which the accounting ended, to $89,704.17. This amount will 
be included by the court in the sum found to be due the plaintiff 
herein. 

15. The last item of plaintiff's claim relates to interest. It claims 
interest at the rate of 7 percent per annum, the legal rate in Wy-
oming, which interest claim applies to the value of the interest in 
the Reservation which was taken for the Arapahoes and to the value 
of the use and occupancy by the Arapahoes from 1878 to 1891, as 
well as to the amount allowed under the agreement of 1896 repre-
senting the amount to which plaintiff was entitled, but which was 
diverted to the use of the Arapahoes. 

The jurisdictional act under which this suit was brought makes 
no mention of interest, except in sec. 2 thereof where it is provided 
that all amounts which may be found due and recoverable by said 
tribe, less attorneys' fees and expenses, shall be deposited in the 
Treasury of the United States to the credit of said tribe and shall 
draw interest at the rate of 4 percent per annum from the date of 
the judgment or decree. The provisions of sec. 1 of the act simply 
confer jurisdiction on this court to hear, examine, adjudicate, and 
render judgment in any and all legal and equitable claims of plain-
tiff tribe, and the provisions of sec. 3 that " the decree of the court 
shall be in full settlement of all damages, if any, committed by the 
Government of the United States and shall annul and cancel all 
claim, right, and title of the said Shoshone Indians in and to such 
money, lands, or other property " do not, we think, authorize this 
court to allow interest upon any item of the claim in view of other 
provisions of the law that no interest shall be allowable on any claim 
against the United States unless specifically authorized by statute or 
by contract. Section 177 of the Judicial Code denying the allow-
ance of interest in suits against the United States is of such long 
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standing that it must be presumed that had Congress intended in 
the jurisdictional act, under which this suit was brought, that 
interest be recoverable on any of the items of the claim it would have 
so provided. In the case of United States v. Omaha Tribe of In-
dicms, 253 U. S. 275, the court upon a claim for interest on an 
amount recovered under a cession agreement by the Omaha Indians 
said: " It is contended, however, both as to the award for the ex-
cess land and as to another claim allowed, that as the jurisdictional 
act calls for the consideration of equitable as well as legal claims, 
the ordinary rule of equity ought to be followed as to the allowance 
of interest (Himely v. Rose, 5 Cranch. 313, 319, being cited). But 
the jurisdictional act cannot be. regarded as taking the case out of 
the usual rule. Tillson v. United States, 100 U. S. 43, 46; Harvey 
v. United States, 113 U. S. 243, 249 * * *." In Tillson v. 
United States, supra, the court said with respect to a claim for 
interest under the jurisdictional act, in all material respects the 
same as the act now before the court, that " W e have no doubt it 
was the wish of those who procured the passage of the special stat-
ute under which the Court of Claims took jurisdiction of this suit 
to obtain from Congress authority for that court to give a judg-
ment against the United States at least for interest, in case it should 
be found that payments on the contracts held by the claimants had 
been unreasonably delayed. But if Congress had desired to grant 
such authority, it would have been easy to have said so in ex-
press terms; and because it did not say so, we are led irresistibly 
to the conclusion that it did not intend to give any such power. 
By the statute, the court was required to investigate the claim, 
and ' ascertain, determine, and adjudge the amount equitably due 
such firm, if any, for such loss or damage.' There is nowhere any 
intimation that the investigation is to be conducted otherwise than 
judicially. The reference was made to the court as a court, and 
not to the judges as arbitrators. The determination is to be made 
according to the fixed rules which govern that court in the adjudica-
tion of causes, and not at the discretion of the judges. The same 
principles of jurisprudence and the same statutory regulations as to 
practice are to be applied here that would be if the case had come 
into the court under its general jurisdiction. It is to be ascertained 
and determined what, if anything, is due the claimants from the 
Government, according to the rules of law applicable to the settle-
ment in that court of controversies between the Government and its 
citizens. The special statute does not even provide that the adjust-
ment shall be made upon principles applicable to suits between 'citi-
zens. To our minds the word ' equitable', as here used, means no 
more than that the rules of law applicable to the case shall be con-
strued liberally in favor of the claimants. * * * Interest, how-
ever, would have been recoverable as against a citizen, if the pay-
ments were unreasonably delayed. But with the Government the 
rule is different, for in addition to the practice which has long pre-
vailed in the departments of not allowing interest on claims pre-
sented, except it is in some way specially provided for. the statute 
under which the Court of Claims is organized expressly declares 
' that no interest shall be allowed on any claim up to the time of the 
rendition of judgment thereon in the Court of Claims, unless upon 
a contract expressly stipulating for interest.' Rev. Stat., sect. 1091. 

This is conclusive." See, also, Ely v. The United States, 19 C. Cls. 
658, in which this court held that interest as damages is controlled 
by the Revised Statutes, sec. 1091 (sec. 177, Judicial Code), though 
the action be authorized by a special act; and Citizen Indians of 
the Weas et al. v. The United States, 26 C. Cls. 323, in which the 
court held that interest in the nature of damages could not be recov-
ered from the United States. Under these authorities plaintiff's 
claim for interest must be denied. 

The amounts which we have concluded the plaintiff tribe is en-
titled to recover in respect of the various items of the claim total 
$2,483,467.99. 

16. The next feature of the case relates to the offsets claimed by the 
defendant under the special jurisdictional act consisting of gratuity 
disbursements under other than treaty appropriations and under 
specific appropriations. The defendant claims offsets in the total 
amount of $2,483,467.99. The facts and circumstances relating to 
these disbursements have been set forth in detail in Findings 25 to 
34, inclusive, and will not be repeated here. The total of the offsets 
set up by the Government in its brief, as above mentioned, have been 
reduced to $1,689,646.50 as a result of the allocation by the court of a 
portion of the direct charges made against the plaintiff tribe to 
joint expenditures for the benefit of both tribes for the reason that 
the record does not disclose any direct charges against the Arapahoe 
Tribe in those instances. It would obviously be unfair to offset 
against the plaintiff tribe expenditures made for purposes in the 
benefits of which both tribes shared equally, even though such ex-
penditures were charged on the books of the Government directly 
against the plaintiff tribe. This accounts for a portion of the re-
duction in the claimed offsets. The balance of the reduction consists 
of the elimination of two items of $235,963.70 disbursed during the 
period 1913 to 1927 for roads and bridges on the Shoshone Reserva-
tion and $2,264,123 representing disbursements for irrigation systems 
on the same reservation during the period 1906 to 1927. We think 
it is clear that these items are not at this time proper offsets against 
the plaintiff tribe, as such, in view of the facts disclosed in the find-
ings and the provisions of the acts of Congress quoted therein. The 
act of July 1, 1932, 47 Stat. 564, provided for the elimination of out-
standing reimbursable charges for roads and bridges and the balance 
outstanding on December 15, 1932, in the amount of $131,492.50, was 
eliminated and no longer constitutes a reimbursable charge against 
the Indian tribe, as such. The same is true with reference to the 
expenditures for irrigation, which, by law, has become a charge 
against the individual Indians to whom land has been allotted and 
constitutes a first lien on such land. An area of 245,058 acres on the 
diminished reservation had been allotted in severalty during the 
period 1907 to 1919. 

Plaintiff claims that all expenditures for roads and bridges should 
be excluded from the offsets, but it seems clear that the act of 1932 
authorized elimination only of amounts expended for roads and 
bridges which the appropriation acts made reimbursable by the tribe. 
All other expenditures for this purpose, which totaled $266,105.38, 
remained in the same class as other gratuity disbursements. 
. Plaintiff contends that the expenditures for pay of agents and 
interpreters, transportation of supplies, expenses of delegations, 
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and for presents, made out of gratuity appropriations, are not 
proper offsets chargeable against the tribe, for the reason that the 
amounts paid out for such purposes were strictly governmental ex-
penditures and that the jurisdictional act did not contemplate that 
the plaintiff tribe should be charged therewith. With this conten-
tion we cannot agree. A similar claim was denied by this court in 
the case of Blackfeet, Blood, Piegan, and Gros Ventre Tribes of 
Indians v. U. supra, in connection with which the court said: 

" Expenditures for the payment of agents, Indian police, judges, 
interpreters, miscellaneous employees, agency buildings and repairs, 
superintendents and teachers, surveying, and other like items. It 
is contended by plaintiffs that these disbursements were made for 
the general administrative expenses of the Indian Service of the 
United States, and that the record does not show that the plaintiffs, 
as tribes, received any benefit from such expenditures, or, even if it 
be assumed they did, to what extent. 

" It is difficult to conceive any theory under which these expendi-
tures did not inure directly to the benefit of the plaintiff tribes. 
They were expenditures wThich the United States was under no legal 
obligation to make for, or in behalf of, the plaintiffs. They were 
unqualified gratuities, and, as such, under the plain provisions of the 
jurisdictional act, are properly chargeable against the plaintiffs as 
set-offs against the amounts they are entitled to recover." 

The total of the offsets to which the defendant is entitled against 
the plaintiff tribe is $1,689,646.50. The deduction of this amount 
from the total of $2,483,467.99, which we hold the plaintiff is entitled 
to recover, leaves a balance of $793,821.49. for which judgment will 
be entered in favor of plaintiff. It is so ordered. 

W H A L E Y , Judge; W I L L I A M S , Judge/ G R E E N , Judge; and B O O T H , 
Chief Justice, concur. 
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