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THE SIOUX TRIBE OF INDIANS v. THE UNITED 
STATES 

Mr. Ralph H. Case for plaintiff. Messrs. Kingman 
Brewster, J. S. Y. Ivins, C. C. Calhoun, O. R. Folsom-
Jones, Richard B. Barker, and John Ward Cutler were on 
the briefs. 

Mr. George T. Stormont, with whom was Mr. Assistant 
Attorney General Harry W. Blair, for defendant. 

This case having been heard by the Court of Claims, the 
court, upon the evidence adduced, makes the following 

1. By an act of Congress approved June 3, 1920 (ch. 222, 
41 Stat. 738), it was provided: 

That all claims of whatsoever nature which the Sioux 
Tribe of Indians may have against the United States, 
which have not heretofore been determined by the 
Court of Claims, may be submitted to the Court of 
Claims with the right of appeal to the Supreme Court 
of the United States by either party, for determination 
of the amount, if any, due said tribe from the United 
States under any treaties, agreements, or laws of Con-
gress, or for the misappropriation of any of the funds 
or lands of said tribe or band or bands thereof, or for 
the failure of the United States to pay said tribe any 
money or other property due; and jurisdiction is hereby 
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conferred upon the Court of Claims, with the right of 
either party to appeal to the Supreme Court of the 
United States, to hear and' determine all legal and 
equitable claims, if any, of said tribe against the United 
States, and to enter judgment thereon. 

SEC. 2. That if any claim or claims be submitted to 
said courts they shall settle the rights therein, both legal 
and equitable, of each and all the parties thereto, not-
withstanding lapse of time or statutes of limitation, 
and any payment which may have been made upon any 
claim so submitted shall not be pleaded as an estoppel, 
but may be pleaded as an offset in such suits or actions, 
and the United States shall be allowed credit for all 
sums heretofore paid or expended for the benefit of 
said tribe or any band thereof. The claim or claims 
of the tribe or band or bands thereof may be pre-
sented separately or jointly by petition, subject, how-
ever, to amendment, suit to be filed within five years 
after the passage of this Act; and such action shall 
make the petitioner or petitioners party plaintiff or 
plaintiffs and the United States party defendant, and 
any band or bands of said tribe or any other tribe or 
band of Indians the court may deem necessary to a 
final determination of such suit or suits may be joined 
therein as the court may order. Such petition, which 
shall be verified by the attorney or attorneys employed 
by said Sioux Tribe or any bands thereof, shall set forth 
ail the facts on which the claims for recovery are based, 
and said petition shall be signed by the attorney or at-
torneys employed, and no other verification shall be 
necessary. Official letters, papers, documents, and pub-
lic records, or certified copies thereof, may be used in 
evidence, and the departments of the Government shall 
give access to the attorney or attorneys of said tribe or 
bands thereof to such treaties, papers, correspondence, 
or records as may be needed by the attorney or attor-
neys for said tribe or bands of Indians. 

SEC. 3. That upon the final determination of such 
suit, cause, or action the Court of Claims shall decree 
such fees as it shall find reasonable to be paid the 
attorney or attorneys employed therein by said tribe or 
bands of Indians under contracts negotiated and ap-
proved as provided by existing law, and in no case shall 
the fee decreed by said Court of Claims be in excess of 
the amounts stipulated in the contracts approved by 
the Commissioner of Indian Affairs and the Secretary 
of the Interior, and no attorney shall have a right to 
represent the said tribes or any band thereof in any 
suit, cause, or action under the provisions of this Act 
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until his contract shall have been approved as herein 
provided. The fees decreed by the court to the attor-
ney or attorneys of record shall be paid out of any 
sum or sums recovered in such suits or actions, and no 
part of such fees shall be taken from any money in 
the Treasury of the United States belonging to such 
tribe or bands of Indians in whose behalf the suit is 
brought unless specifically authorized in the contract 
approved by the Commissioner of Indian Affairs and 
the Secretary of the Interior as herein provided: Pro-
vided, That in no case shall the fees decreed by said 
court amount to more than 10 per centum of the amount 
of the judgment recovered in such cause. 

2. Under authority of this act the Sioux Tribe of Indians 
filed its petition on May 7, 1923. On February 24, 1934, 
upon motion by the plaintiff, the plaintiff was given permis-
sion to sever its original petition, and under this permis-
sion filed its "separated and amended" petition herein on 
May 7, 1934. This amended petition relates only to annui-
ties payable under the treaty of 1868 to which reference is 
made in the findings which follow. 

3. In April 1868 a treaty, commonly referred to as the 
treaty of April 29, 1868, was negotiated between the United 
States and the various bands composing the plaintiff tribe. 
The treaty was signed by the commissioners for the United 
States and by the chiefs and headmen of the Brule band 
of Sioux Indians on April 29, 1868, and by the chiefs and 
headmen of other bands at various dates from May 25 to 
November 6, 1868. The treaty was ratified by the Senate 
of the United States on February 16, 1869, and proclaimed 
by the President on February 24, 1869 (15 Stat, 635; 2 
Kapp. 998). 

4. The articles of this treaty pertinent to the issues in this 
case are as follows: 

A R T I C L E I. From this day forward all war between 
the parties to this agreement shall forever cease. The 
government of the United States desires peace, and its 
honor is hereby pledged to keep it. The Indians de-
sire peace, and they now pledge their honor to main-
tain it, * * * 

A R T I C L E II. The United States agrees that the fol-
lowing district of country, to wit, viz: commenc-
ing on the east bank of the Missouri river where the 
forty-sixth parallel of north latitude crosses the same, 
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thence along low water mark down said east bank to a 
point opposite where the northern line of the State of 
Nebraska strikes the river, thence west across said river, 
and along the northern line of Nebraska to the one 
hundred and fourth degree of longitude west from 
Greenwich, thence north on said meridian to a point 
where the forty-sixth parallel of north latitude inter-
cepts the same, thence due east along said parallel to 
the place of beginning; and in addition thereto, all ex-
isting reservations on the east bank of said river shall 
be, and the same is, set apart for the absolute and undis-
turbed use and occupation of the Indians herein 
named, and for such other friendly tribes or individual 
Indians as from time to time they may be willing, with 
the consent of the United States, to admit amongst 
them; * * *. 

A R T I C L E IV. The United States agrees, at its own 
proper expense, to construct at some place on the Mis-
souri river, near the centre of said reservation, where 
timber and water may be convenient, the following 
buildings, to wit: a warehouse, a storeroom for the use 
of the agent in storing goods belonging to the Indians, 
to cost not less than twenty-five hundred dollars; an 
agency building for the residence of the agent, to cost 
not exceeding three thousand dollars; a residence for 
the physician, to cost not more than three thousand dol-
lars; and five other buildings, for a carpenter, farmer, 
blacksmith, miller, and engineer, each to cost not ex-
ceeding two thousand dollars; also a school-house or 
mission building, so soon as a sufficient number of chil-
dren can be induced by the agent to attend school, which 
shall not cost exceeding five thousand dollars. 

A R T I C L E VI. If any individual belonging to said tribes 
of Indians, or legally incorporated with them, being the 
head of a family, shall desire to commence farming, he 
shall have the privilege to select, in the presence and 
with the assistance of the agent then in charge, a tract 
of land within said reservation, not exceeding three 
hundred and twenty acres in extent, which tract when 
so selected, certified, and recorded in the "landbook", 
as herein directed, shall cease to be held in common, but 
the same may be occupied and held in the exclusive 
possession of the person selecting it, and of his family, 
so long as he or they may continue to cultivate it. 

Any person over eighteen years of age, not being the 
head of a, family, may in like manner select and cause 
to be certified to him or her, for purposes of cultivation, 

a quantity of land not exceeding eighty acres in ex-
tent, and thereupon be entitled to the exclusive posses-
sion of the same as above directed. * * * 

A R T I C L E VIII. When the head of a family or lodge 
shall have selected lands and received his certificate as 
above directed, and the agent shall be satisfied that he in-
tends in good faith to commence cultivating the soil 
for a living, he shall be entitled to receive seeds and 
agricultural implements for the first year, not exceeding 
in value one hundred dollars, and for each succeeding 
year he shall continue to farm, for a period of three 
years more, he shall be entitled to receive seeds and 
implements as aforesaid, not exceeding in value twenty-
five dollars. * * * 

A R T I C L E X. * * * And in addition to the cloth-
ing herein named, the sum of ten dollars for each 
person entitled to the beneficial effects of this treaty 
shall be annually appropriated for a period of thirty 
years, while such persons roam and hunt, and twenty 
dollars for each person who engages in farming, to be 
used by the Secretary of the Interior in the purchase 
of such articles as from time to time the condition 
and necessities of the Indians may indicate to be 
proper. * * * And it is hereby expressly stipu-
lated that each Indian over the age of four years, who 
shall have removed to and settled permanently upon 
said reservation and complied with the stipulations 
of this treaty, shall be entitled to receive from the 
United States, for the period of four years after he 
shall have settled upon said reservation, one pound of 
meat and one pound of flour per day, provided the 
Indians cannot furnish their own subsistence at an 
earlier date. * * * 

A R T I C L E XI . In consideration of the advantages and 
benefits conferred by this treaty and the many pledges 
of friendship by the United States, the tribes who 
are parties to this agreement hereby stipulate that they 
will relinquish all right to occupy permanently the 
territory outside their reservation as herein defined, 
but yet reserve the right to hunt on any lands north 
of North Platte, and on the Republican Fork of the 
Smoky Hill river, so long as the buffalo may range 
thereon in such numbers as to justify the chase. And 
they, the said Indians, further expressly agree: 

1st. That they will withdraw all opposition to the 
construction of the railroads now being built on the 
plains. 
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2d. That they will permit the peaceful construction 
of any railroad not passing over their reservation as 
herein defined. 

3d. That they will not attack any persons at home, 
or traveling, nor molest or disturb any wagon trains, 
coaches, mules, or cattle belonging to the people of 
the United States, or to persons friendly therewith. 

4th. They will never capture, or carry off from the 
settlements, white women or children. 

5th. They will never kill or scalp white men, nor 
attempt to do them harm. * * * 

A R T I C L E XV. The Indians herein named agree that 
when the agency house and other buildings shall be 
constructed on the reservation named, they will regard 
said reservation their permanent home, and they will 
make no permanent settlement elsewhere; but they 
shall have the right, subject to the conditions and 
modifications of this treaty, to hunt, as stipulated in 
Article X I hereof. 

A R T I C L E X V I . The United States hereby agrees and 
stipulates that the country north of the North Platte 
river and east of the summits of the Big Horn moun-
tains shall be held and considered to be unceded Indian 
territory, * * *. 

5. By act of Congress approved June 23, 1874 (18 Stat. 
204, 224), $25,000 was appropriated for the purchase from 
the Sioux of the right to hunt reserved in Articles X I and 
XVI , quoted above. Negotiations were thereupon conducted 
with the Sioux Indians to carry out the terms of this act, 
which negotiations resulted in the execution of the following 
agreement: 

AGREEMENT BETWEEN T H E UNITED STATES AND T H E SIOUX 
FOR THE RELINQUISHMENT OF H U N T I N G RIGHTS I N 
NEBRASKA 

We, the chiefs and headmen of the Ogallalla, Brule, 
and other Sioux tribes of Indians, having heard a full 
explanation of the wishes of the Government of the 
United States, that we should surrender the privileges 
contained in the treaty of 1868, to hunt in Nebraska, 
and in all the country south of our reservation, and all 
our rights in what is called in said treaty the unceded 
territory, so far as such territory is contained within 
the limits of Nebraska, which rights and privileges are 
particularly described in articles eleven and sixteen of 
said treaty; and being fully informed that the sum of 
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twenty-five thousand dollars has been appropriated by 
Congress for the purchase of presents for the Sioux 
of the Red Cloud and Spotted Tail agencies, to be re-
ceived by us in compensation for the relinquishment 
of the privileges above named, do hereby agree to 
surrender all privileges of hunting and all other rights 
and privileges in Nebraska and on the Republican Fork 
of the Smoky Hill River, secured to us by said treaty. 

Provided, That we do not surrender any right of 
occupation of the country situated in Nebraska north 
of the divide, which is south of and near to the Nio-
brara River, and west of the 100th meridian; but 
desire to retain that country for future occupation 
and use. 

Signed at Spotted Tail Agency, Nebr., June 23,1875, 
by Spotted Tail and other chiefs and headmen. 

Signed at Red Cloud Agency, Nebr., June 23, 1875, 
by Little Wound and other chiefs and headmen. 

The amount appropriated by the aforesaid act was fully 
expended in accordance with the terms thereof. 

6. Article 1 of the agreement between the United States 
and the different bands of the Sioux Nation of Indians, 
concluded in the months of September and October 1876, 
and ratified by the act of Congress approved February 28, 
1877 (19 Stat. 254; 1 Kapp. 168), provides as follows: 

The said parties hereby agree that the northern and 
western boundaries of the reservation defined by article 
2 of the treaty between the United States and different 
tribes of Sioux Indians, concluded April 29, 1868, and 
proclaimed February 24, 1869, shall be as follows: The 
western boundaries shall commence at the intersection 
of the one hundred and third meridian of longitude 
with the northern boundary of the State of Nebraska; 
thence north along said meridian to its intersection 
with the South Fork of the Cheyenne River; thence 
down said stream to its junction with the North Fork; 
thence up the North Fork of said Cheyenne River to 
the said one hundred and third meridian; thence north 
along said meridian to the South Branch of Cannon 
Ball River or Cedar Creek; and the northern boundary 
of their said reservation shall follow the said South 
Branch to its intersection with the main Cannon Ball 
River, and thence down the said main Cannon Ball 
River to the Missouri River; and the said Indians do 
hereby relinquish and cede to the United States all the 
territory lying outside the said reservation, as herein 
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modified and described, including all privileges of hunt-
ing; and article 16 of said treaty is hereby abrogated. 

7. In the years immediately following the treaty of 1868 
there was little change in the mode of life of the Sioux 
Indians. But few of them complied with the provisions of 
the treaty and settled at the various agencies along the 
Missouri River. The great bulk continued to roam as be-
fore, restlessly and ceaselessly, over their vast reservation, 
and large numbers of them, variously estimated at from 
three thousand to eight thousand, in violation of their 
treaty agreement, took up their permanent residence in the 
valley of the Yellowstone River, outside of the "unceded 
Indian territory", where they maintained a hostile and 
rebellious attitude toward the Government and resisted all 
efforts to induce them to return to and reside within the 
limits of their reservation. For several years these hostile 
Indians committed many depredations in the course of 
which some whites were killed, a considerable amount of 
stock and other property was stolen, and the Indians on 
the reservation were maltreated in their person or property. 

In addition to the thousands of Sioux who had taken up 
their residence in the valley of the Yellowstone, the thou-
sands of Oglalas under Red Cloud and the thousands of 
Brules under Spotted Tail, who together formed more 
than half of the Sioux population, absolutely refused to 
take up their residence upon the reservation and in violation 
of their treaty promise maintained their permanent 
residence in Wyoming and Nebraska. 

8. The attitude of the Sioux roaming in the valley of the 
Yellowstone became so increasingly hostile and threatening 
that in December 1875 the Interior Department "decided 
to make a final attempt to induce these Indians to come 
into their agencies, and issued an order requiring them to 
go upon their reservations by the 31st of January (1876) 
or be regarded as hostile and turned over to the military." 
The Indians refused to obey, and on February 21, 1876, they 
were turned over to the War Department for appropriate 
action. On March 17, 1876, the troops of the United States 
attacked the band of Indians under Crazy Horse "thereby 
beginning the war which culminated in the annihilation of 
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Custer and his command in June 1876", and which con-
tinued until the surrender of the remnants of Lame Deer's 
band on September 10, 1877. During the progress of this 
war the hostiles received large accessions from the different 
agencies, a count of the Indians at the agencies by the mili-
tary establishing the fact that the numbers remaining were 
from one-third to one-half the numbers previously reported 
for issues. The number of warriors in the field during the 
course of the hostilities was estimated by the Secretary of 
War to be from 2,500 to 3,000. In July 1881 there were held 
as prisoners of war, as a result of successive captures and 
surrenders in the years 1878 to 1880, more than 1,600 Sioux 
at Fort Keogh, Montana, and 1,125 at Fort Buford, Mon-
tana. On July 19, 1881, Sitting Bull and his immediate 
band, numbering 187, surrendered at Fort Buford, and on 
July 29 all of these Indians, numbering 2,858, were trans-
ferred to Fort Yates at the Standing Rock Agency. 

9. Notwithstanding that by the agreement of June 23, 
1875 (Finding 5) , the Oglalas under Red Cloud and the 
Brules under Spotted Tail had relinquished in part the 
privileges reserved in Articles X I and X V I of the treaty of 
1868, and notwithstanding that by Article 1 of the agree-
ment of September 1, 1876 (Finding 6), Article X V I of the 
treaty of 1868 was abrogated and all privileges of hunting 
outside of the limits of the reservation as therein defined 
relinquished, these Indians persisted in living outside of the 
reservation and in hunting in the territory designated in 
the treaty of 1868 as "unceded Indian territory" and utterly 
refused to take up their abode on the reservation. However, 
in August 1878, as a result of the efforts of a second com-
mission appointed for the purpose, these Indians consented 
to go upon the reservation, the Oglalas being located at the 
present Pine Ridge Agency and the Brules at the present 
Rosebud Agency. 

10. In the early years following the treaty of 1868 efforts 
to transform into agriculturists such of the Sioux as had 
adopted a more or less settled mode of life at the various 
agencies within the reservation met with indifferent success. 
As a whole the Sioux men had a pronounced aversion to 
labor in any form, considering it degrading and beneath 
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them, the result being that the women performed most of 
the manual labor, the great majority of the men living in 
idleness and subsisting themselves and their families upon 
the rations furnished under Article X of the treaty of 
1868 and continued under Article 5 of the agreement of 
1876. During these years it is impossible to determine from 
the record even the approximate number of Sioux who 
actually engaged in farming or civilized pursuits of any 
kind. 

11. After the bulk of the Sioux were placed on the reser-
vation in August 1878 as detailed in Finding 9, swpra, and 
the return of the balance of the hostiles in 1881 as detailed 
in Finding 7, a large majority of the Sioux adopted a life 
of almost complete idleness. By this time the game upon 
the reservation had practically disappeared and by Article 
1 of the agreement of 1876 the right to hunt elsewhere re-
served in the treaty of 1868 was relinquished. They spent 
their time mostly in roving over the reservation and most of 
them did little or nothing in the way of acquiring sub-
sistence. The continuous efforts of the Government author-
ities, however, induced many of the Indians to engage in 
farming or stock raising. In the late 80's it became 
apparent that by far the greater portion of the reservation 
was unsuited for agriculture. 

At the end of the thirty year period there were still 
large numbers of the Sioux living in idleness and obtaining 
from fifty to eighty per cent of their subsistence from 
Government rations. 

12. There is nothing in the record from which even an 
estimate can be made of the number of Sioux Indians en-
gaged in hunting before the game on the hunting grounds 
became practically extinct as it did several years before the 
expiration of the period covered by the treaty. Nor can 
any estimate be made of the number engaged in agriculture 
at any period within the years extending from 1871 to 1900, 
inclusive. 

13. The record fails to establish with any degree of cer-
tainty the population of the Sioux Indians, parties to the 
treaty of 1868, during the period from 1868 to 1889. The 
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Sioux Indians refused with a few exceptions to be counted 
and opposed any steps in that direction, and they exag-
gerated their numbers for a variety of reasons. 

By the act of March 2, 1889 (25 Stat. 980, 983), when the 
Sioux had become reconciled to a more settled mode of life, 
the Secretary of the Interior was directed to cause a census 
of the Sioux tribe to be taken by an agent appointed for that 
purpose. Thereafter the population returns of the various 
agencies are based upon actual counts. 

14. In complying with this provision of Article X of the 
treaty of 1868 with reference to roamers and hunters and 
farmers, the Congress made annual appropriations based 
upon estimates prepared in the Interior Department as to 
the number of those who roamed and hunted and those who 
engaged in farming. These estimates and appropriations 
were as follows: 

Year 

871. 
872-
873_ 
874 
875-
876. 
877. 
878. 
879. 

885. 
886 . 
887. 

891'. 
892.. 

Hunters 

11,400 
16,400 
16, 400 (') 0) G) (0 
20,000 
20,000 
21,000 
21, 000 
21,000 
21,000 
21, 000 
21,000 
21, 000 
21, 000 
10,000 10,000 5,000 

Total . 

Farmers 

3,600 
3,600 
3, 600 (0 0 0) C1) 
1,040 
1,040 
1,420 
1,420 
1, 420 
1,420 
1,420 
1,420 
1,420 
4,000 
2,500 
2, 500 
5,000 
7, 500 
7,500 

10, 000 
10, 000 
10, 000 
10,000 
(3) 
(3) 
(3) 

Estimated 
amount 

$186,000 
236,000 
236, 000 
236, 000 
236, 000 
236, 000 
200, 000 
220,800 
220,800 
238,400 
238,400 
228, 400 
228, 400 
228,400 
228,400 
228,400 
230, 000 
150, 000 
150, 000 
150, 000 
150,000 
150, 000 
200, 000 
200, 000 
160,000 
160,000 
160, 000 
160, 000 
130, 000 
135, 000 

5,911,400 

1 N o separate estimate for these years. 
> In the Report of the Commissioner of Indian Affairs for 1891, p. 139, it is stated that "there 

is no existing appropriation * * * for the Indians who roam and hunt, as the habits of 
the Indians in those respects do not warrant the same." (See also Rept. Compt. Genl. vol. 
2, pp. 649, 650, 653.) 

3 No estimate. 
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The amounts appropriated by the Congress, as shown 
above for the fiscal years 1871-80, inclusive, were set up on 
the books of the Indian Office under the heading "Fulfilling 
Treaties with Sioux of different Tribes, including Santea 
Sioux of Nebraska (Beneficial Objects)"; for the fiscal 
years 1881-86, inclusive, under the heading "Support of 
Sioux of Different Tribes, including Santee Sioux of Ne-
braska (Beneficial Objects)"; and for the fiscal years 1887 
to 1900, inclusive, under the heading "Support of Sioux of 
Different Tribes: Beneficial Objects." 

In addition to the appropriations listed above the Con-
gress in the years 1873, 1875, 1878, 1884, 1896, and 1898 ap-
propriated further sums totaling $3,269.95, making avail-
able for disbursement under this stipulation of Article X 
of the treaty of 1868 the total sum of $5,488,469.95. The 
record establishes that out of this sum there was disbursed, 
during the fiscal years 1871 to 1900, inclusive, by the United 
States on account of the plaintiff tribe of Indians the total 
sum of $4,819,324.37, this amount being expended for the 
following purposes in the amounts stated: 
Clothing: 

Clothing, ready-made $223, 538.17 
Woolen and knit goods 149, 554. 23 
Cotton goods 112, 950. 53 
Boots and shoes 26, 646. 36 
Hats and caps 1, 621. 31 
Notions 20, 334. 86 

Blankets ^ 84, 592. 27 
Provisions 625, 733, 44 
Livestock 649, 641. 23 
Feed for livestock 119,614.59 
Herding 56, 601. 98 
Saddles, harness, and leather 196, 541. 38 
Agricultural implements 316, 323, 44 
Seeds for planting 110, 451. 79 
Pay of farmers 13, 356, 33 
Building material 265, 460. 83 
Sawmills, gristmills, etc 35, 801.18 
Expenses of Indian delegations 28, 633. 06 
Sewer, water, heating, and lighting systems 8. 00 
Expenses of special commissioners 222. 23 
Transportation of Spotted Tail and party 656. 40 
Horses for Indian chiefs 2, 800. 00 
Purpose not shown 210. 40 

Telegraphing and telephoning $118. 57 
Artesian wells, etc 17, 028. 98 
Indian police 6,194. 91 
Expenses of Black Hills commission i.— 1, 885. 52 
Expenses of commissioners in locating Spotted Tail 

Agency 1, 598. 00 
Expenses of commission to Red Cloud and Whetstone 

agencies 9, 644. 20 
Indian dwellings 68, 857. 84 
Expenses of Black Hills survey 11, 701. 88 
Relief of destitute Indians 656. 80 
Advertising 1, 621. 30 
Subsisting and equipping Indian soldiers at Red Cloud 

Agency 488. 97 
Ambulance 350. 00 
Horses, wagon, and harness 450. 00 
Hardware, glass, oils, and paints 445, 804. 80 
Furniture and equipment 405, 862. 39 
Medical equipment and supplies 66, 242. 29 
Transportation, etc., of supplies 99, 079. 02 
Pay of miscellaneous agency employees 286, 499. 76 
Traveling expenses of employees 5, 068. 67 
Agency buildings and repairs 78, 397. 63 
Pay of interpreters 1, 350. 50 
Incidental expenses 19, 045. 04 
Agricultural improvements 24, 811. 44 
Pay of superintendents and agents 3,121. 78 
Board of agency employees 3,129. 36 
Wagons and fixtures 312, 251. 24 
Fuel 94, 707. 92 
Removal of Indians 52,154. 36 
Presents to Indians 23, 095. 21 
Reimbursements to Charles Marshall for two horses 

stolen by Minneconjous 300. 00 
Services as subagent to Spotted Tail hunting party 1,280.00 
Construction of roads, bridges, etc 10, 447. 33 
Ammunition issued to Indians 100. 00 
Expenses of land surveys 752. 49 
Plumbers' tools, fittings, and supplies 2, 816. 43 
Replacement of tools destroyed by fire 205. 27 
Supplies for Sioux prisoners at Fort Buford 157. 91 
Traveling expenses of Sioux prisoners 245. 00 
Fire extinguishers, etc 477. 00 
Medical attention 680. 00 
Substations for issuance of supplies 1, 379. 70 
Burial of Indians 350. 00 
Artificial limbs 225. 00 
Education , 104, 444. 33 
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Agency and educational purposes: 
Fuel $8,138. 30 
Grain for feed and seed 100. 00 
Building material 1, 858. 20 
Feed for livestock 2,875.04 

Total - 4, 819, 324. 37 

Out of the total amount appropriated there was also ex-
pended during the fiscal years 1871 to 1880, inclusive, for 
the benefit of the Flandreau band of Sioux Indians under 
this provision of the treaty the sum of $33,513.41; during 
the fiscal years 1881 to 1886, inclusive, the sum of $26,384.21; 
and during the fiscal years 1887 to 1900, inclusive, the sum 
of $50,379.09. Also out of the total amount appropriated 
there was paid, in partial reimbursement of the United 
States for the payment on behalf of the Sioux Indians 
authorized under the act of March 3, 1881 (21 Stat. 640), 
the sum of $474.38, thus making the total amount charged 
on the records of defendant against this stipulation of the 
treaty of 1868 the sum of $4,930,075.46. 

Of the total sum appropriated, the sum of $414,088,02 
was unused and was returned to surplus in the Treasury 
of the United States. 

CONCLUSION OF L A W 

Upon the foregoing special findings of fact, which are 
made part of the judgment herein, the court decides, as a 
conclusion of law, that the plaintiff is not entitled to re-
cover in case No. C-531 (3), and the petition therein is 
therefore dismissed. 

OPINION 

G R E E N , Judge, delivered the opinion of the court: 
This suit is brought under the provisions of an act of 

Congress approved June 3, 1920, authorizing the Sioux 
Tribe of Indians to submit to the Court of Claims all claims 
against the United States arising under any treaties, agree-
ments, or laws of Congress, or for misappropriation of any 
of the funds or lands of said tribe or band thereof, or for 
the failure of the United States to pay said tribe any money 
or other property due. The original petition filed on May 
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7, 1923, presented several distinct causes of action. On 
February 16, 1934, a motion was filed in this court by the 
plaintiff asking leave to file separate amended petitions 
in the case, and, this motion having been granted by the 
court, the plaintiff filed a separate amended petition en-
titled "C-531 (3) Annuities" on May 7,1934. This amended 
petition presents the claim of the Sioux Tribe of Indians 
for damages sustained by the alleged failure of the United 
States to fulfill its obligations with reference to annuities 
promised to be paid to the Sioux Indians in the form of 
property or money by the treaty of April 29, 1868. 

At the time this treaty was negotiated, the Sioux con-
sisting of several tribes taken together was one of the largest 
in population among the "Plains Indians." At that time 
they had been allotted reservations in what are now the 
States of North Dakota, South Dakota, Nebraska, and 
Montana. The individual members of this tribe were prac-
tically uncivilized. They lived by hunting and the chase 
together with such means of subsistence as was furnished 
by the Government under arrangements previously made. 
They were warlike in their nature, many of them hostile 
to the whites and also to other Indians, and endangered 
the settlers on the frontiers and travel to the Pacific Coast. 

The treaty of 1868 was made with the purpose on the 
part of the United States to remove the causes of war with 
the Indians, to secure the white settlements from their 
depredations, and make travel to the Pacific safer. In order 
to do this it was realized that some inducement must be 
offered the Indians to adopt civilized pursuits and live 
upon the reservations which were provided for them. 

Article X of the treaty of 1868 among other things 
provides: 

And in addition to the clothing herein named, the sum 
of ten dollars for each person entitled to the beneficial 
effects of this treaty shall be annually appropriated 
for a period of thirty years, while such persons roam 
and hunt, and twenty dollars for each person who 
engages in farming, to be used by the Secretary of the 
Interior in the purchase of such articles as from time 
to time the condition and necessities of the Indians 
may indicate to be proper. 
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It is upon this provision in the treaty that the plaintiff 
relies to support its case now being considered. As we 
understand the contention of the plaintiff, it is in substance 
and effect that the word "farming", as used in the treaty, 
means any civilized pursuit and that as so construed the 
provisions of the treaty with reference to farming in-
cluded all the Indians settled upon the reservation. The 
remainder of the tribe, under plaintiff's construction of 
the treaty, must have been persons who "roam and hunt." 
Plaintiff undertakes to show by the evidence the number 
of Indians settled on the reservation who are under this 
theory entitled annually to twenty dollars each and sub-
tracting this result from the whole number of the tribe 
(in each case including men, women, and children) arrives 
at what is claimed to be the number of those engaged in 
roaming and hunting. On the part of the defendant, it is 
strenuously insisted that such a construction or applica-
tion of the treaty is wholly erroneous. These opposing con-
tentions make the proper construction of the treaty the 
principal issue in the case. 

It is apparent that the provision in controversy (Article 
X ) is crudely drawn and so indefinite that the court must 
determine as best it can from the language used together 
with the surrounding circumstances what in fact was in-
tended, meant, and understood by it and in this connection 
it will be well to consider other provisions of the treaty. 

The agreements with reference to the appropriation of 
money comprised only part of the benefits promised by the 
treaty. When the other covenants are examined, it will be 
seen that there is an important distinction between them and 
the agreement now being considered in that they specified 
distinctly the Indians who were entitled to benefits under 
them in such a manner that they could be identified and 
numbered. For example, an Indian who was the head of 
a family who desired to commence farming would have 
the privilege of selecting a certain acreage of land and 
a person over eighteen years of age not the head of a family 
might select a smaller amount, and in both cases be entitled 
to possession as long as the land was cultivated. In the 
same manner the head of a family or lodge was entitled 
to receive a certain amount of seeds and implements. 

In the same article of the treaty in which is found the 
provision upon which plaintiff's case is based there was 
also a stipulation that the males over fourteen years of age, 
the females over twelve years of age, and the boys and 
girls under these ages in each class were to receive a speci-
fied amount of clothing annually and that "each Indian 
over the age of four years, who shall have removed to and 
settled permanently upon said reservation and complied 
with the stipulations of this treaty", shall be entitled to a 
certain amount of meat and flour a day. The provisions 
last referred to are the only ones which mention women and 
children, and they are made definite in this respect. We 
think this indicates that if it had been intended that the 
provision in controversy should apply to women and 
children it would have been so specified. But regardless 
of whether this conclusion can be properly drawn, it must 
be conceded that the agreement under consideration is not 
general in its nature. We think that it applies only to the 
particular classes which it specifies and that there is nothing 
in the language used to indicate that these agreements were 
intended to apply to the tribe as a whole. On the con-
trary, in our opinion, particular classes were selected and 
distinguished by occupation from the remainder of the tribe. 
One class consisted of persons roaming and hunting; the 
other, of those who were engaged in farming. Those roam-
ing and hunting may be said to include the adult males of 
the tribe, but we think it obvious that the expression could 
not include women and children, and even if it should be 
conceded for the sake of the argument that the word "farm-
ing", as used in the treaty, was understood by the Indians 
to have a wider meaning than was given it by the whites, 
it is still quite evident that the words "each person who 
engages in farming" did not include children. 

Finding 14 shows that in order to comply with the provi-
sions of Article X of the Treaty of 1868 with reference to 
roamers and hunters and farmers, Congress made appro-
priations in the total sum of $5,488,469.95. Of the amount 
so appropriated, the sum of $414,088.02 was unused and 
returned to surplus in the Treasury of the United States. 
It is claimed that part of the disbursements were not made 
for the benefit of the Indians, but as there is an entire lack 
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of proof as to the amount to which the Indians were entitled 
this is immaterial, and evidently the Government officials 
who disbursed the money considered that more had been 
appropriated than was necessary. 

The plaintiff submits a computation which it is claimed 
shows the aggregate annual numbers of Indians engaged 
in agriculture and other civilized occupations during the 
period of the treaty to be 481,545, and multiplying this num-
ber by twenty finds that there should have been appro-
priated $9,630,900 on account of those engaged in agricul-
ture. The aggregate of annual numbers of Indians roaming 
and hunting is calculated to be 348,753 and multiplying this 
sum by ten it is found that there is $3,487,530 for which 
appropriation should have been made on account of those 
roaming and hunting, and on this basis the total obligation 
of defendant for annuities is put at $13,118,430. This com-
putation, however, is based on what is claimed to be the 
total number of the Sioux population. The parties disagree 
as to what this number is, and we have found that it can not 
be determined with any degree of certainty. Possibly, if 
this were the only defect in plaintiff's case, this lack of cer-
tainty as to the total number of Indians might not prevent 
the rendition of a judgment in favor of the plaintiff for 
some amount. But under our construction of the treaty, the 
total number of the Indians is not material in determining 
the amount of the annuities. The amount which should 
have been appropriated depends upon the number of hunters 
and farmers for whose benefit the appropriations were re-
quired to be made, and on this point there is no evidence. 
Under our construction of the language used in the treaty, 
it is clear that plaintiff can not recover. 

Plaintiff's petition must be dismissed, and it is so ordered. 

W H A L E Y , Judge; W I L L I A M S , Judge; L I T T L E T O N , Judge/ 
and B O O T H , Chief Justice, concur. 

A true copy. 
Test: 

Chief Clerk, Court of Claims 
of the United States. 
U. S. GOVERNMENT PRINTING OFFICI: 1937 


