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THE CHICKASAW NATION, Plaintiff, 
vs. 

THE UNITED STATES OF AMERICA AND THE 
CHOCTAW NATION, Defendants. 

REPLY BRIEF OF THE CHOCTAW NATION. 

THE CHOCTAW NATION'S OBJECTIONS TO FIND-
INGS OF FACT REQUESTED BY THE PLAINTIFF. 

Objections to Plaintiff's Requested Findings of Fact. 

PLAINTIFF'S FINDING 5 (R. 147). 
The Choctaw Nation objects to plaintiff's request-

ed finding 5 because it is incorrect. Nowhere in the 
treaty of 1837 between the Chickasaw Nation and the 
Choctaw Nation is it agreed that the Chickasaw Na-
tion acquired " a common interest" in all the lands 
of the Choctaw Nation. 

PLAINTIFF'S FINDING 6 (R. 149). 
The Choctaw Nation objects to the first paragraph 
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of this finding of fact as being incorrect. Under the 
treaty of 1855, the Chickasaw Nation for the first time 
acquired a common interest in all Choctaw land. 

By the treaty of June 22, 1855 (11 Stat. L., 611), 
between the United States, the Choctaw and Chicka-
saw Nations, the political connection between said In-
dian Nations was dissolved, and each nation was per-
mitted or authorized to establish separate Govern-
ments for themselves. The relative rights of the Choc-
taw and Chickasaw Nations in the territory occupied 
by them were fixed by the treaty. 

By Article 1 of said treaty of 1855, wherein were 
described the boundaries of the Choctaw and Chicka-
saw country, the United States guaranteed faithful 
performance by each of these Indian tribes to the other 
of the obligations devolving on them by reason of the 
said Treaty provisions. 

PLAINTIFF'S FINDING 12 (R. 154). 
The Choctaw Nation objects to this requested find-

ing because it is contrary to the facts. At the time of 
the taking and appropriation of the lands by the Unit-
ed States, the Chickasaw Nation owned no interest 
whatsoever in any of the land involved in this action. 

PLAINTIFF'S FINDING 13 (R. 154). 
The Choctaw Nation objects to finding 13 for the 

reason it is immaterial. Even tho the Court in the 
case of "The Choctaw Nation vs. The United States 
and the Chickasaw Nation", No. J-231, decided on 
April 6, 1936, held that the basis for the apportion-
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ment of moneys arising from the sale, or disposition 
otherwise, of the common lands of the Choctaw and 
Chickasaw Nations was three-fourths to the Choctaw 
Nation and one-fourth to the Chickasaw Nation, there 
is nothing in the opinion to show that the Chickasaw 
Nation owned any interest in the land involved in this 
action at the time of appropriation by the United 
States. 

THE CHOCTAW NATION'S REQUESTED FINDINGS 
OF FACT. 

The Choctaw Nation, considering the facts here-
inafter set forth to be proven and deeming them to be 
material to the due presentation of this case in the 
special findings of fact, requests the Court to find the 
same as follows: 

CHOCTAW NATION'S FINDING 1. 
The lands involved in this suit were a part of the 

western lands originally acquired by the Choctaw Na-
tion from the United States in connection with the 
removal of the Choctaw Indians from the country oc-
cupied by them east of the Mississippi under Article 
II of the Treaty of 1820, between the United States and 
the Choctaw Nation (7 Stat. 210) as follows: 

"For and in consideration of the foregoing 
cession, on the part of the Choctaw Nation, and 
in part satisfaction for the same, the Commis-
sioners of the United States, in behalf of said 
States, do hereby cede to said nation, a tract of 
country west of the Mississippi River, situate be-
tween the Arkansas and Red River, and bounded 
as follows: Beginning on the Arkansas River, 
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where the lower boundary line of the Cherokee 
strikes the same; thence up the Arkansas to the 
Canadian Fork, and up the same to its source; 
thence due South to the Red River, three miles 
below the mouth of Little River, which empties 
itself into Red River on the north side; thence a 
direct line to the beginning.'' 

FINDING 2. 
It being ascertained that the cession aforesaid em-

braced a large number of white settlers in the eastern 
portion of the tract, the United States repurchased 
the said portion and by Article 1 of the Treaty of 1825, 
between the United States and the Choctaw Nation 
(7 Stat., 234), the permanent eastern boundary line 
of the lands belonging to the Choctaw Nation was fixed 
and agreed upon, as follows: 

"The Choctaw Nation do hereby cede to the 
United States all that portion of the land ceded to 
them by the second article of the Treaty of Doak 
Stand, as aforesaid, lying east of a line begin-
ning on the Arkansas, one hundred paces east 
of Fort Smith and thence running due south, to 
Red River: it being understood that this line shall 
constitute, and remain, the permanent boundary 
between the United States and the Choctaws; and 
the United States agreeing to remove such citizens 
as may be settled on the west side, to the east 
side of said line, and prevent future settlement 
from being made on the west side thereof." 

FINDING 3. 
By the Treaty of September 28, 1830 (7 Stat. 333), 

between the United States and the Choctaw Nation, 
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the United States purchased surplus lands of the Choc-
taws east of the Mississippi and confirmed the title of 
the Choctaw Nation to that portion of the western lands 
which they had acquired thru the treaty of 1820, and 
which had not been retroceded in 1825. This treaty, 
in describing the area, described the same eastern 
boundary line as set out in the treaty of 1825. 

FINDING 4. 
Article II of the Treaty of 1830, between the Unit-

ed States and the Choctaw Nation included a provision 
for the issuance of a formal patent conveying such 
lands in fee simple to the Choctaw Nation and the 
Choctaw Nation alone and the patent did not mention 
the Chickasaw Nation. 

FINDING 5. 
On March 23, 1842, a formal patent was executed 

by the United States to the Choctaw Nation which re-
cited the promise made to the Choctaws in the Treaty 
of 1830 that a patent would be issued to the lands west 
of the boundary. This patent describes the same east-
ern boundary as that described in the Treaty of 1825. 

FINDING 6. 
By the Treaty of January 17, 1837 (11 Stat. 573), 

the Chickasaw Nation purchased from the Choctaw 
Nation a Chickasaw District in what then constituted 
the Choctaw country, the pertinent portions of which 
are as follows: 
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" A R T I C L E I. It is agreed by the Choctaws 

that the Chickasaws shall have the privilege of 
forming a district within the limits of their coun-
try, to be held on the same terms that the Choc-
taws now hold it, except the RIGHT of disposing 
it (which is held in common with the Choctaws 
and Chickasaws), to be called the Chickasaw Dis-
trict of the Choctaw Nation, * * *. 

" A R T I C L E II. The Chickasaw district shall be 
bounded as follows, viz: * # * (an area in the west-
ernmost portion of the reserved Choctaw land 
is described and none of it is included in what is 
known as the eastern boundary). 

" A R T I C L E III. The Chickasaws agree to pay 
the Choctaws, as a consideration for these rights 
and privileges, the sum of five hundred thirty 
thousand dollars; * * * 

" A R T I C L E V. It is hereby declared to be the 
intention of the parties hereto, that equal rights 
and privileges shall pertain to both Choctaws and 
Chickasaws to settle in whatever district they 
may think proper, and to be eligible to all the dif-
ferent offices of the Choctaw Nation, and to vote 
on the same terms in whatever district they may 
settle, except that the Choctaws are not to vote 
in anywise for officers in relation to the residue 
of the Chickasaw fund.'' 

The district described in Article II lies in the 
western end of the Choctaw territory. Its eastern 
boundary is many miles west of the eastern boundary 
of the Choctaw country, and it does not include any 
part of the wedge-shaped strip along the eastern side 
of the Conway line. 
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FINDING 7. 

As a result of a dispute between the Choctaw and 
Chickasaw Nation concerning the boundary separating 
them, a treaty, to which the United States was not a 
party, was made between these nations on November 
4, 1854 (10 Stat. 1116), settling this dispute. Article 
I of this treaty of 1854 reestablished the Chickasaw 
district as follows: 

" I t is agreed by the Choctaw and Chickasaw 
tribes of Indians, in lieu of the boundaries estab-
lished under article second of the convention and 
agreement entered into between said tribes, Jan-
uary 17th, A.D., 1837, the Chickasaw district of 
the Choctaw Nation shall be bounded as follows, 
viz: Beginning on the north bank of the Red 
River, at the mouth of Island Bayou, where it 
empties into the Red River, about twenty-six miles 
on a straight line, below the mouth of False 
Wachitta, thence running a northwesterly course 
along the main channel of said bayou to the junc-
tion of three prongs of said bayou nearest the di-
viding ridge between Wachitta and Low Blue riv-
ers, as laid down upon Capt. R. L. Hunter's map; 
thence, northerly along the easterly prong of Is-
land Bayou to its source; thence, due north to the 
Canadian River, thence west, along the main 
Canadian, to the one hundredth degree of west 
longitude; thence south to Red River, and down 
Red River, to the beginning: Provided, however, 
if the line running due north from the eastern 
source of Island Bayou to the main Canadian shall 
not include Allen's or Wa-panacka academy with-
in the Chickasaw district, then an offset shall be 
made from said line so as to leave said academy 
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two miles within the Chickasaw district, north, 
west and south from the lines of boundary." 

The line so described was approximately the same 
as the former boundary between the Choctaw and 
Chickasaw districts and the redefined Chickasaw dis-
trict was still far to the west of the eastern line of the 
Choctaws. 

FINDING 8. 
In order to bring about a readjustment of the re-

lations existing between the Choctaw and Chickasaw 
Nations, which were not satisfactory, a tripartite treaty 
was entered into on June 22, 1855, 11 Stat. 611, be-
tween the United States, the Choctaw Nation and the 
Chickasaw Nation. 

Article I defined the boundaries of the country 
the same as they were defined in the treaty of 1825, 
with the exception that the western boundary was de-
fined as the 100th degree west longitude, and provided 
that the United States secure and guarantee such lands 
to the two nations, to be held IN COMMON, SO THAT 
THE MEMBERS OF EACH TRIBE S H O U L D 
HAVE EQUAL INTERESTS. 

Article 2 provided for a reduced Chickasaw dis-
trict, the north, east, and south boundaries to be sub-
stantially the same as the former Chickasaw district, 
and the western boundary to be the 98th degree of 
west longitude. 

Article 3 provided that the remainder of the coun-
try should constitute the Choctaw district. 
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Article 8 provided that " in consideration of the 

foregoing stipulations" the Chickasaws would pay to 
the Choctaws $150,000.00. 

By Article 9 the Choctaw Nation relinquished to 
the United States all their claim to land west of the 
100th meridian and the Choctaw and Chickasaw Na-
tion together leased to the United States the land be-
tween the 98th and 100th meridians. 

Article 10 provided that in consideration of the 
relinquishment and lease the United States would pay 
to the Choctaws $600,000.00 and to the Chickasaws 
$200,000.00. 

Article 19 provided as follows, viz: "The United 
States shall, as soon as practicable, cause the eastern 
and western boundary lines of the tract of country de-
scribed in the 1st article of this convention, and the 
western boundary of the Chickasaw district, as herein 
defined, to be run and permanently marked." 

FINDING 9. 
In November and December, 1825, by direction 

of the Secretary of War, surveyor James L. Conway 
ran and marked a line which purported to be the east-
ern boundary line described in the treaty of January 
20,1825. Instead of bearing due south from Fort Smith, 
the line so marked veered slightly to the west, thus in-
cluding within the retroceded territory east of the line 
a wedge-shaped tract which would have remained with-
in the Choctaw territory had the line projected due 
south. The error not being then known, the Conway 
line was believed to be the line described in the treaty, 
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and botli the United States and the Choctaw Nation 
treated it accordingly. From that time all lands to the 
east of the line were treated by the United States as 
public domain and as part of the Territory and State 
of Arkansas. 

FINDING 10. 
Pursuant to Article 19 of the treaty of 1855, which 

provided that as soon as practicable the eastern and 
western boundaries of the commonly owned land should 
be run and permanently marked, as well as the line 
dividing the Chickasaw and the leased districts, a re-
survey of the lines were made in 1858 and it was found 
that the eastern boundary line as originally surveyed 
by Conway was not a true north and south line, as fixed 
and defined by the Treaties, but that it diverged to 
the westward, as it progressed southward. Thus, the 
second survey was confined, under the direction of the 
Commissioner of Indian Affairs, to retracing and mark-
ing the old line. The Choctaw Nation v. The United, 
States, 21 C. CI., 59, 71-72. 

FINDING 11. 
Thus matters stood until the passage of the Act of 

Congress, approved March 3, 1875, 18 Stat. 476, which 
is as follows: 

' ' That the boundary line between the State of 
Arkansas and the Indian country, as originally 
surveyed and marked, and upon which the lines 
of the surveys of the public lands in the State of 
Arkansas were closed, be, and the same is hereby 
declared to be the permanent boundary line be-
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tween the said state of Arkansas and the Indian 
Territory. 

"Section 2. That the Secretary of the In-
terior shall, as soon as practicable, c a u s e the 
boundary line, as fixed in the foregoing section, 
to be retraced and marked in a distinct and per-
manent manner; and if the original line, when re-
traced, shall be found to differ in any respect from 
what the boundary line would be if run in ac-
cordance with the provisions of the treaties estab-
lishing the eastern boundary line of the Choctaw 
and Cherokee Nations, then the surveyors shall 
note such variations and compute the area of the 
land, which in that case would be taken from the 
State of Arkansas or the Indian country, as the 
case may be; and the Secretary of the Interior 
shall also cause any monuments set up in any for-
mer survey indicating any line at variance with 
the survey provided for in this Act to be obliter-
ated." 

In 1877 surveys were made and the difference com-
puted; and it was found that the area of lands lying 
between such false and true boundary lines, aggregated 
136,204.02 acres, which, by reason of the Act of 1875, 
was taken away from the Choctaw Nation. 

FINDING 12. 
Under an Act of Congress of March 3, 1881, the 

United States Court of Claims was given jurisdiction 
to try all questions of difference arising out of treaty 
stipulations with the Choctaw Nation. Suit was filed 
by the Choctaw Nation against the United States, and 
it was held by the Court of Claims and the Supreme 
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Court of the United States that land aggregating 
136,204.02 acres was taken from the Choctaw Nation 
by the "original boundary line" of the value of $68, 
102.00, which sum was duly paid by the United States 
to the Choctaw Nation. 

FINDING 13. 
The apportionment and payments of moneys aris-

ing out of the disposition of the common property of 
the Choctaw and Chickasaw Nations, in proportion of 
three-fourths to the Choctaws and one-fourth to the 
Chickasaws was first recognized, fixed and agreed upon 
in Article 10 of the treaty of 1855. This basis was re-
stated and re-affirmed in Article III of the treaty of 
April 28, 1866 (14 Stat. 759) to which both the Choctaw 
and Chickasaw Nation were parties. 

The basis agreed upon and fixed in the treaties 
of 1855 and 1866 for the apportionment and payments 
of moneys arising from the disposition of the common 
properties of the Choctaw and Chickasaw Nations un-
der those treaties, in the proportion of three-fourths to 
the former and one-fourth to the latter, has since been 
adopted and consistently followed by the legislative 
and executive branches of the Government. 

FINDING 14. 
That the Chickasaw Nation did not acquire an in-

terest in or title of any kind to any part of the Choctaw 
domain west of the Mississippi River under the treaty 
of 1837 save and except in and to the Chickasaw Dis-
trict of the Choctaw Nation, which was no part of the 

land known as the "Eastern Boundary lands" and in 
controversy in this suit. 

That the Chickasaw Nation first acquired an in-
terest in the Choctaw domain outside of the Chickasaw 
District under the treaty of 1855; that since the taking 
of the land by the United States was long prior to the 
date the Chickasaw Nation acquired an interest in the 
said lands, they have no right to maintain this action. 

FINDING 15. 
The Chickasaw Nation has no claim or interest in 

the lands involved in this action, but if the Court should 
hold that it has a one-fourth interest in said land at 
the time of the taking by the United States, then only 
whatever interest the Choctaw Nation owned was be-
fore the Court in the case of Choctaw Nation vs. The 
United States, 21 C. CI. 59, since the Choctaw Nation 
was the sole and only party plaintiff; and the money 
paid the said Nation was in payment for whatever in-
terest it owned and belonged wholly to the said Nation 
and that neither the Chickasaw Nation nor the United 
States has any valid claim against the Choctaw Nation. 

FINDING 16. 
In November, 1904, the Choctaw and Chickasaw 

Nations entered into negotiations for the compromise 
and settlement of numerous differences between the 
two Nations, arising out of the collection, and the cost 
of collection of coal and asphalt royalties, as well as 
all other matters of dispute between the said Nations; 
an agreement was entered into, which was ratified by 
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each of the legislative bodies of the two Nations, where-
by, among other things, the Choctaw Nation agreed to 
pay to the Chickasaw Nation the sum of $17,025.50, 
less $1,021.53 for costs, being a part of the $68,102.00 
which had been adjudged and paid to the Choctaw Na-
tion in the so-called "Net Proceeds" case, for its in-
terest in the Eastern Boundary lands, as the consid-
eration for the mutual waiver by the two Nations of all 
other matters and items of dispute between them. 

There is no evidence available that said sum of 
money was ever paid by the said Choctaw Nation to 
the Chickasaw Nation, and therefore, the said pro-
posed compromise and settlement thereby wholly fail-
ed, not only as to the provisions relating to the so-called 
Eastern Boundary lands, but also as to all other mat-
ters and items of dispute between the two nations. 

FINDING 17. 

No decree should run against the Choctaw Nation 
in favor of either the Chickasaw Nation or the United 
States but should the Court hold that the Chickasaw 
Nation had a one-fourth interest in said land involved 
in this action at the time of taking by the United States 
and find against the Choctaw Nation, then the doctrine 
of presumption of payment of the $16,003.97 to the 
Chickasaw Nation by the Choctaw Nation, agreed upon 
by arbitration by the two Tribes, from lapse of time of 
twenty years or more should be applied. 
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S T A T E M E N T of C A S E . 

This action was originally instituted by the Chick-
asaw Nation against the United States under authority 
of the Act of Congress of June 7, 1924 (43 Stat. 537), 
as modified by Joint Resolution approved May 19, 1926 
(44 Stat. 568), giving permission to file separate peti-
tions; and Joint Resolution approved February 19, 
1929 (45 Stat. 1229), extending the time for filing suits 
until June 30, 1930, to recover compensation for its 
interest in what is known as "Eastern Boundary" 
lands, comprising some 136,955.05 acres, which it is 
alleged that the United States wrongfully confiscated 
and appropriated as public lands of the United States 
and it prays to be declared a one-fourth owner thereof. 
Subsequently, upon motion of the United States, the 
Choctaw was made a party to the suit over the pro-
test of the Choctaw Nation and in its answer to the 
cross-complaint of the United States against the Choc-
taw Nation denies it has any interest in the case; that 
the monies adjudged and paid it under the decision of the 
United States Court of Claims and the Supreme Court 
of the United States, instituted under the jurisdictional 
act of Congress of March 3, 1881, were adjudged and 
paid, fully and wholly, to the Choctaw Nation; and ir-
respective of the basis upon which compensation was 
arrived at, the monies so adjudged and paid were in 
satisfaction of the sole interest of the Choctaw Nation 
alone of the lands involved. 

The essential facts leading up to this controversy 
are as follows: As an early step in the removal of the 
Choctaw Indians from the country east of the Missis-
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sippi River, a treaty was made in 1820 by which the 
United States ceded to the Choctaw Nation a large 
tract of country west of the Mississippi River, lying be-
tween the Arkansas and Red Rivers, in return for a 
cession by the latter of a portion of their lands in the 
state of Mississippi, 7 Stat. 210. 

On account of some white settlers already occupy-
ing the eastern portion of this tract, the United States 
repurchased the eastern portion of the tract from the 
Choctaw Nation and the latter receded to the United 
States all lands "lying east of a line beginning on the 
Arkansas, one hundred paces east of Fort Smith, anfl 
running thence, due south, to Red River." This line 
was to constitute the permanent boundary between the 
United States and the Choctaws. Treaty of January 
20 1825, Art. 1, 7 Stat. 234. 

In November and December, 1825, by direction of 
the Secretary of War, surveyor James L. Conway ran 
and marked a line which purported to be the eastern 
boundary line described in the treaty of January 20, 
1825. Instead of bearing due south from Fort Smith, 
the line veered slightly to the west, and severed from 
the Choctaw Nation the wedge-shaped tract of land 
which is the cause of the present controversy. 

No one knowing of the error, the Conway line was 
believed to be the line described in the treaty, and both 
the United States and the Choctaw Nation treated it 
accordingly. Even after the treaty of 1830 was made 
between the Choctaw Nation and the United States and 
the main body of the Choctaws migrated westward to 
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their new home, no claim was made to any lands east 
of the line as surveyed in 1825. 

By the treaty of January 17, 1837, 11 Stat. 573, 
between the Choctaws and Chiekasaws, the Chickasaws 
acquired from the former the "privilege of forming a 
district" in the westernmost portion of the Choctaw 
country, which did not touch the eastern boundary. The 
Chickasaws evidenced no interest in the eastern bound-
ary but later had a dispute with the Choctaws as to 
where the boundary line was between their respective 
districts, which was later settled by the two by the 
treaty of November 4, 1854, 10 Stat. 1116. The re-de-
fined Chickasaw district was still far to the west of the 
eastern line of the Choctaws. 

On account of political difficulties, the relation be-
tween the two tribes was becoming increasingly strain-
ed. For the purpose of readjusting the relations be-
tween the Choctaws and Chickasaws, and between these 
Nations and the United States a tripartite treaty was 
entered into on June 22,1855,11 Stat. 611. 

Under this treaty each tribe was given the right to 
adopt a separate constitution and separate laws for 
its own district, and all lands within the limits of the 
Choctaw and Chickasaw districts were "to be held in 
common; so that each and every member of either tribe 
should have an equal, undivided interest in the whole. 
It was also agreed that the eastern and western bound-
aries of the commonly owned land should be run and 
permanently marked, as well as the line dividing the 
Chickasaw and the leased districts. These surveys 
were made in 1858 and the error in the Conway survey 
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of 1825 of the eastern boundary was discovered for the 
first time. 

In 1870 a new survey was attempted under the di-
rection of the Secretary of the Interior and it brought 
forth so many protests from the State of Arkansas on 
behalf of the patentees of land within the wedge-shaped 
area, Congress passed the Act of March 3, 1875 (18 
Stat. 476) which declared the boundary line "as orig-
inally surveyed and marked, and upon which the lines 
of surveys of the public lands in the State of Arkansas 
were closed," to be the permanent boundary line be-
tween the State of Arkansas and the Indian country; 
and upon the line being retraced pursuant to said act it 
was found that the area of lands lying between the false 
and true boundary lines aggregated 136,204.02 acres; 
and that such lands had been taken from the Indian 
country. 

The strip of land so taken by the United States 
was one of the matters involved in the suit of the Choc-
taw Nation vs. The United States, case No. 12742 in 
the Court of Claims (19 C. CI. 243; 21 C. CI. 59). The 
Court of Claims in its decision of January 25, 1886, 
found, in regard to this matter, that the Government 
made a mistake in the location of the boundary; that 
the land lost to the Choctaw Nation by appropriation 
of the United States aggregated 136,204.02 acres, and 
that the value of the land amounted to $68,102.00, and 
held that the Choctaw Nation was entitled to recover 
in said sum. The decision of the Court of Claims in 
this matter was affirmed by the Supreme Court of 
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the United States in its decision of November 15, 1886 
(119 U. S. 1-41). 

In November, 1904, the Choctaw and Chickasaw 
Nations entered into negotiations for the compromise 
and settlement of numerous differences between the 
two Nations, arising out of the collection, and the cost 
of collection of coal and asphalt royalties, as well as 
all other matters of dispute between the said Nations; 
an agreement was entered into between the said Na-
tions, whereby, among other things, the Choctaw Na-
tion agreed to pay to the Chickasaw Nation the sum of 
$17,025.50, less $1,021.53, being a part of the $68,102.00 
which had been adjudged and paid to the Choctaw Na-
tion in the so-called "Net Proceeds" case, for its in-
terest in the Eastern Boundary lands, as the considera-
tion for the mutual waiver by the two Nations of all 
other matters and items of dispute between them. 
There is no evidence available that the said sum of 
money was ever paid by the Choctaw Nation to the 
Chickasaw Nation. 



360 378 
PLAINTIFF'S CONTENTIONS. 

It is contended by plaintiff that it was the owner 
of a one-fourth interest, in common with the Choctaw 
Nation, of the so-called "Eastern Boundary" lands, at 
the time of their confiscation and appropriation, by the 
United States, under the act of Congress of March 3, 
1875 (18 Stat. 476); that it has never received any com-
pensation whatsoever for its one-fourth interest in such 
lands; that the alleged value of plaintiff's one-fourth 
interest in and to such land was $42,798.45, and that 
plaintiff is entitled to recover said sum, together with 
interest thereon from March 3, 1875; and the passage 
of the Jurisdictional Act of Congress of June 7, 1924, 
authorizing the instant suit, is the first opportunity 
that has ever been afforded for the judicial determina-
tion of its right to receive compensation for its interest 
in the lands in controversy. 

Under its "STATEMENT OF THE CASE" we 
have the following headings and subheads: 

1. Jurisdiction. 
2. The Facts Relating to the "Eastern Bound-

ary" Lands. 
(a) The facts, as found by the United States 

Court of Claims, in the "Net Proceeds 
Case". 

(b) The facts, as found by the Supreme Court 
of the United States, in the "Net Proceeds 
Case". 

(c) The facts as reported by the Comptroller 
General of the United States, in the in-
stant case. 

(cl) The facts, as reported by the Secretary of 
the Interior, in the instant case. 

3. The Law Relating to the "Eastern Boundary" 
Lands, as Declared in the '1 Net Proceeds Case''. 

(a) The law, as declared by the United States 
Court of Claims, in the "Net Proceeds 
Case". 

(b) The law, as declared by the Supreme Court 
of the United States, in the "Net Proceeds 
Case". 

4. The Lands; Their Area and Acreage. 
5. What Has Been Done, and How, and Why, in 

the Instant Case: 
To overcome the total lack of evidence, as to the 

value of the "Eastern Boundary" lands, and the erro-
neous classification and valuation of the same, as pub-
lic lands of the United States, under the '4 Graduation 
Act" of August 4, 1854, in the "Net Proceeds Case"; 
and 

To establish, by evidence taken and filed and made 
a part of the printed record, in the instant case, the 
value of the "Eastern Boundary Lands", at the time 
of their confiscation and appropriation, by the United 
States, under the Act of March 3, 1875. 

The plaintiff under the heading of its ARGUMENT 
sets forth the following specific propositions: 

1. The Common interest of the Chickasaw Nation, in 
the "Eastern Boundary" Lands, at the time of 
their confiscation and appropriation, by the United 
States, under the Act of March 3, 1875, was equiv-
alent to one-fourth of the fair value of such land. 
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2. The Chickasaw Nation has not been compensated 

for its common interest in the "Eastern Bound-
ary" lands. 

3. The plaintiff, the Chickasaw Nation, in the instant 
case, is entitled to receive compensation for its in-
terest in the "Eastern Boundary" lands, upon the 
following basis: First, one-fourth of a principal 
sum of money equal to the fair value of such lands, 
at the time of the confiscation and appropriation, 
by the United States, under the Act of Congress of 
March 3, 1875; and second, interest upon one-
fourth of such principal sum of money, at the rate 
of five per centum per annum, from March 3, 1875, 
to the date of the judgment herein. 

CONTENTIONS OF THE UNITED STATES. 

The Government in its brief summarizes its Argu-
ment under three propositions: 

1. A visible boundary, long acquiesced in, be-
comes the true boundary, and any loss thus occa-
sioned gives rise to no claim for compensation. 

2. The Chickasaws are not entitled to com-
pensation because the "taking" occurred before 
they acquired any rights in the Choctaw Country. 

3. The Choctaws, and not the United States, 
are primarily liable for the satisfaction of any 
claims which the Chickasaws may have had in the 
lands in question. 

A R G U M E N T . 

Taking up first the propositions and argument ad-
vanced by the plaintiff, we shall address ourselves 
principally to the following three: 

1. The common interest of the Chickasaw Nation, 
in the "Eastern Boundary" Lands, at the time of their 
confiscation and appropriation by the United States, 
under the Act of March 3, 1875, was equivalent to one-
fourth of the fair value of such land. 

2. The Chickasaw Nation has not been compensat-
ed for its common interest in the "Eastern Boundary" 
Lands. 

3. The Law and Facts Relating to the "Eastern 
Boundary" Lands, as declared in the "Net Proceeds 
Case". 

Counsel for the Chickasaw Nation urges as one of 
his principal arguments the decision of the United 
Slates Court of Claims, in the suit of "The Choctaw 
Nation v. The United States and the Chickasaw Na-
tionJ-231, 83 C. Cls. 140, decided April 6, 1936, as 
being decisive of the soundness of the proposition of 
law, as set out under caption one. He also cites many 
quotations from the official pamphlet print of this de-
cision. 

We could very easily agree with counsel as to his 
conclusion, provided the Chickasaw Nation owned a 
common interest in the "Eastern Boundary" lands at 
the time of their confiscation and appropriation. How-
ever, it is our contention that the Chickasaw Nation 
owned no common interest in the lands at that time and 
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spective of tribal enrollment, share equally on a per 
capita basis in the common property. 

In support of this contention, the Choctaw Nation 
relied largely on the provisions of Article 1 of the 
Treaty of 1855, the pertinent portion of which reads as 
follows :* * * " so that each and every member of either 
tribe shall have an equal, undivided interest in the 
whole." It was contended that the phrase "so that each 
and every member of either tribe shall have an equal, 
undivided interest in the whole" guaranteed that the 
common funds of the two tribes derived from subse-
quent sales or disposition of lands belonging to them in 
common would be disbursed without reference to the 
particular tribal enrollment of the Indians in such man-
ner as would give to each and every individual member 
of the two tribes an equal amount of money. 

The Court said that this contention misconstrued 
the intent and meaning of the language used in Article 
1 of the treaty; that the above phrase was made pur-
suant to the Act of May 28, 1830, and must be consid-
ered and construed in connection with its provisions; 
that the explicit language of this act makes it clear that 
in the exchange of lands with Indian tribes or nations, 
the dealings contemplated were with Indian tribes and 
nations in their political capacities and not with the in-
dividual members of the tribes or nations. According-
ly, the Court held that the proportional interest of the 
two tribes in moneys arising from the disposition of 
their common properties, as fixed in the treaties of 
1855 and 1866 and in numerous acts of Congress on the 
basis of three-fourths to the Choctaws and one-fourth 
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to the Chickasaws, was in no way changed in the agree-
ments of 1898 and 1902. That was the legal basis for 
the apportionment and payment of the moneys involv-
ed in the suit. The United States apportioned and paid 
such moneys to the respective Nations on that basis. 
Consequently, the Choctaw Nation had no legal com-
plaint against either the United States or the Chicka-
saw Nation, and the petition of the Choctaw Nation was 
dismissed. 

In deciding this case, the Court had before it the 
treaty entered into on January 17, 1837, between the 
Chickasaw Nation and and the Choctaw Nation (11 
Stat. 573) under the terms of which the Chickasaw Na-
tion, for a consideration of $530,000.00 bought an in-
terest in certain lands in Indian Territory occupied by 
the Choctaw Nation, to be known as a "Chickasaw Dis-
trict". 

The treaty entered into between the two tribes on 
November 4, 1854 (10 Stat, 1116), in which the bound-
aries of the Chickasaw District were again determined 
and fixed, the treaty of January 17, 1837 remaining 
otherwise unchanged. 

The tripartite treaty entered into on June 22, 1855 
(11 Stat, 611), between the United States and the Choc-
taw and Chickasaw Nations. 

Article 1 of this treaty, after defining the bound-
aries of the Choctaw and Chickasaw country by metes 
and bounds, provides as follows: 

"And pursuant to an act of Congress approved May 
28, 1830, the United States do hereby forever se-
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cure and guarantee the lands embraced within the 
said limits, to the members of the Choctaw and 
Chickasaw tribes, their heirs and successors, to be 
held in common; so that each and every member of 
either tribe shall have an equal, undivided interest 
in the whole.'' 

Article 10 of this treaty provides as follows: 
" In consideration of the foregoing relinquishment 

and lease, and as soon as practicable after the rat-
ification of this convention, the United States will 
pay to the Choctaws the sum of six hundred thou-
sand dollars, and to the Chickasaws the sum of two 
hundred thousand dollars, in such manner as their 
general councils shall respectively direct." 

The basis fixed and agreed upon in Article 10 of 
the treaty of 1855 for the apportionment and payment 
of the money arising out of the disposition of the com-
mon property of the Choctaw and Chickasaw Nations, 
in proportion of three-fourths to the Choctaws and one-
fourth to the Chickasaws, was re-stated and re-affirmed 
in the treaty of April 28, 1866 (14 Stat. 769), to which 
both the Choctaw and Chickasaw Nations were parties. 

In Article 3 of this treaty the Choctaws and Chick-
asaws in consideration of the sum of $300,000.00 ceded 
to the United States the territory west of the 98th de-
gree west longitude, which had been leased by the In-
dians in the treaty of 1855. It was provided: 

# # the said sum of $300,000.00 shall be paid to 
the said Choctaw and Chickasaw Nations in the 
proportion of three-fourths to the former and one-
fourth to the latter." 
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By Article 33 it was provided: 

"that all lands selected as herein provided shall 
thereafter be held in severalty by the respective 
parties, and the unselected land shall be the com-
mon property of the Choctaw and Chickasaw Na-
tions, in their corporate capacities, subject to the 
joint control of their legislative authorities." 

Thus we see that instead of the decision in the 
case of "The Choctaw Nation v. The United States and 
Chickasaw Nationas being decisive of the soundness 
of plaintiff's proposition of law, as set forth under cap-
tion one hereof, the only question decided was the basis 
of distribution of moneys, arising out of the disposi-
tion of the common properties of the Choctaw and 
Chickasaw Nations, in proportion of three-fourths to 
the Choctaws and one-fourth to the Chickasaws, and 
this basis was first fixed and agreed upon in Article 10 
of the treaty of 1855, and restated and reaffirmed in the 
treaty of April 28, 1866, to which both the Choctaw and 
Chickasaw Nations were parties. Since the Chickasaws 
had no common interest in the Choctaw country prior 
to the treaty of 1855 and it being our contention that 
the "taking" occurred long before this and before they 
acquired any rights in the Choctaw country, the case 
cited by counsel does not sustain his contention. 

We shall next discuss plaintiff's proposition two, 
which is as follows : 

"The Chickasaw Nation has not been com-
pensated for its common interest in the "Eastern 
Boundary" lands." 
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Tlie only argument advanced by counsel for the 

Chickasaw Nation in support of this contention is the 
report of the Secretary of the Interior, upon the instant 
case, dated February 12, 1834, which reads as follows: 

"The Chickasaw Nation, who was the owner 
of an undivided interest in the above mentioned 
136,204.02 acres appropriated by the Act of March 
3, 1875, to the United States, was not a party to 
the above mentioned suit of the Choctaw Nation 
vs. The United States decided by the Supreme 
Court on November 15, 1886, and does not appear 
to have been paid by the United States for its in-
terest in said land.'' 

We submit to the Court that with all due respect 
to the Honorable Secretary of the Interior, the state-
ment made by him in his report that the Chickasaw 
Nation was the owner of an individed interest in the 
136,204.02 acres of land appropriated by the Act of 
March 3, 1875, is a conclusion reached by the chief offi-
cer of an administrative agency of the United States 
government and should be considered as such. It does 
not have the force and effect of a judicial decision. No 
court has ever passed upon the question of whether or 
not the Chickasaw Nation owned an interest in the 
"Eastern Boundary" lands at the time of their con-
fiscation. The very purpose of this suit is to determine 
that question; otherwise the Chickasaw Nation never 
would have instituted the same. 
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We now come to Proposition III, which reads as 

follows: 
The Facts and Law Relating to the "Eastern 
Boundary" Lands as declared in the "Net Pro-
ceeds Case". 

The strip of land, known as the "Eastern Bound-
ary" lands, taken by the United States was one of the 
matters involved in the suit of "The Choctaw Nation 
v. The United States21 C. Cls. 59, filed under the Ju-
risdictional Act of Congress of March 3, 1881 (21 Stat. 
504), and known as the "Net Proceeds Case". 

The Choctaw Nation in its suit alleged that in the 
establishment of the boundary between its lands and 
the United States, to-wit, the eastern boundary of the 
Choctaw Nation and the western line of the State of 
Arkansas, the line was erroneously surveyed by the 
agents of the United States and that in consequence of 
the error in said line, the Choctaw Nation lost to its 
territory 136,204.02 acres of land. 

The Court of Claims in its decision of January 25, 
1886, found that the government made a mistake in the 
location of the boundary; that the land lost to the Choc-
taw Nation by appropriation of the United States ag-
gregated 136,204.02 acres and that the value of the land 
amounted to $68,102.00 and held that the Choctaw Na-
tion was entitled to recover in said sum. The decision 
of the Court of Claims in this matter was affirmed by 
the Supreme Court of the United States in its decision 
of November 15, 1886 (119 U. S. 1-41). 

The Chickasaw Nation was not a party plaintiff, 



360 
or otherwise, in this case, and the moneys adjudged and 
paid, were adjudged and paid, solely and wholly, to the 
Choctaw Nation. 

The "Eastern Boundary" lands involved in the 
instant action are identical to that which was the sub-
ject-matter of the suit in the ' ' Net Proceeds Case' 

In the "Net Proceeds Case" (21 Ct. Cls. 58-117), 
the United States Court of Claims, in its ' ' Statement of 
the Case", held and set out the facts as follows (pages 
71-72) : 

" X X X I . In March, 1825, the Secretary of 
War directed a surveyor to view the line forming 
the eastern boundary of the lands of the claimant 
west of the Mississippi river, as fixed by the treaty 
of 1825, and the said surveyor, in November, 1825, 
ran and marked a line purporting to be a line so 
fixed, and made a return of his survey to said Sec-
retary. The line so run and marked was supposed 
to be the true boundary, and the surveys of public 
lands in the State of Arkansas were carried up to 
it. In May, 1854, the claimant requested of the 
defendant that said line be run and marked again, 
on account of the disappearance of most of the old 
marks, and a stipulation in that connection was 
inserted in the treaty of June 22, 1855, the negoti-
ation of which was then pending. In October, 1857, 
the Commissioner of Indian Affairs employed sur-
veyors to run the eastern boundary line in accord-
ance with the treaty of 1855, who, beginning their 
work at the northern end of the line, soon reported 
that the old line run by the first surveyor diverged 
westward from what they found to be a true south 
line, and they were thereupon directed by the Com-
missioner to confine their labor to retracing and 
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marking the old line, which they did. In the year 
1877, A. G. McKee, employed as surveyor by the 
Secretary of the Interior for that purpose, under 
authority of the Act of Congress approved March 
3, 1875, entitled 'An Act to Establish the Boundary 
Line Between the State of Arkansas and the In-
dian Country,' retraced and marked the boundary 
line between the State of Arkansas and the Indian 
Country as originally surveyed and marked, and 
upon which the lines of the surveys of the public 
lands in the State of Arkansas were closed, and 
found the same to run westward from what he 
found the boundary line would be, if run due south 
to Red River from the point on the Arkansas River 
100 paces east of old Fort Smith, where the west-
ern boundary line of the State of Arkansas crossed 
the said river, and noted the variations and made 
his return of said survey, from which and other 
data in the land office, that office has computed the 
area of land taken from the Choctaw country by the 
original boundary line, retraced and marked by 
said McKee as aforesaid, to be 136,204.02 acres. It 
appeared from the records of the Interior Depart-
ment that up to August, 1881, there had been sold 
of the lands included in said area 21,211.33 acres, 
realizing $23,930.61; that there had been other-
wise disposed of 25,428.56 acres, and that 79,564.13 
acres remained unsold." 

Thus the record in that case shows that the eastern 
boundary of the Choctaw Country was first run and 
marked in 1825 by James L. Conway, acting under in-
structions of the Secretary of War. The resulting line 
was supposed to be the true boundary, and it was so 
viewed by all parties for the next thirty-three years, 
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when the error of the Conway survey was discovered 
for the first time. 

The lands in controversy, known as the "Eastern 
Boundary" lands, were a part of the western lands or-
iginally acquired by the Choctaw Nation under Article 
II of the Treaty of 1820, between the United States and 
the Choctaw Nation, 7 Stat. 210. It was ceded to them, 
and to them alone. The area was reduced by the treaty 
between the United States and the Choctaw Nation (7 
Stat. 234) in 1825. The reduced area was confirmed to 
the Choctaws, and to them alone, by the treaty of 1830, 
between the United States and the Choctaw Nation (7 
Stat. 333); and there was also included in that treaty a 
provision for the issuance of a formal patent, convey-
ing such lands in fee simple. 

We do not think there can be any dispute that the 
region remained exclusively, the property of the Choc-
taws until the Treaty of 1837, 11 Stat, 573, the perti-
nent portions of which, showing the extent and nature 
of the rights thus acquired by the Chickasaws, are as 
follows: 

"ARTICLE I. 
It is agreed by the Choctaws that the Chicka-

saws shall have the privilege of forming a district 
within the limits of their country, to be held on the 
same terms that the Choctaws now hold it, except 
the right of disposing of it, which is held in com-
mon with the Choctaws and Chickasaws, to be 
called the Chickasaw district of the Choctaw Na-
tion, to have an equal representation in their Gen-
eral Council, and to be placed on an equal footing 
in every other respect with any of the other dis-
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tricts of said nation, except a voice in the manage-
ment of the consideration which is given for these 
rights and privileges; and the Chickasaw people 
to be entitled to all the rights and privileges of 
Choctaws, with the exception of participating in 
the Choctaw annuities, and the consideration to be 
paid for these rights and privileges, and to be sub-
ject to the same laws to which the Choctaws are; 
but the Chickasaws reserve to themselves the sole 
right and privilege of controlling and managing 
the residue of their funds, so far as is consistent 
with the late treaty between the said people and 
the Government of the United States, and of mak-
ing such regulations and electing such officers for 
that purpose as they may think proper." 

Article II of this treaty describes the area of the 
Chickasaw district, which is in the westernmost portion 
of the reserved Choctaw land, and did not include the 
eastern half of the Choctaw country. It must, there-
fore, be conceded that the wedge-shaped area along the 
eastern boundary of the Choctaw country was never a 
part of the "Chickasaw District" and can not be 
claimed as such. In view of the language contained in 
the Treaty of 1837, it is submitted that the Chickasaws 
did not become tenants in common of the entire Choc-
taw country. They acquired a special district which 
they held in common with the Choctaws, and they ac-
quired the right and privilege of settling in the other 
districts owned by the Choctaws. But they did not ac-
quire an undivided interest in the entire Choctaw 
country. 

The two nations recognized the division into dis-
tricts, and fell into dispute concerning the boundary 
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separating them. As a result, by the treaty of Novem-
ber 4, 1854 (10 Stat. 1116) between the Choctaw and 
Chickasaw Tribes, to which the United States was not 
a party, settlement of this dispute was effected. 

The formal Patent to the western lands of the 
Choctaw Nation and particularly referring to the east-
ern boundary thereof, executed by the United States on 
March 23, 1842, was issued to the Choctaw Nation and 
to it alone and did not mention the Chickasaw Nation. 

That the Chickasaws had no joint interest with the 
Choctaws in lands outside of their district is further 
evidenced by the terms of the 1855 agreement, which 
was entered into between the United States and the 
Choctaw and Chickasaw Nations (11 Stat. 611). It 
was under this treaty that the Chickasaws first acquir-
ed an interest in the Choctaw domain outside of the 
Chickasaw District, as is evidenced by the following 
language of part of Article I : 

"And pursuant to an act of Congress ap-
proved May 28, 1830, the United States do hereby 
forever secure and guarantee the lands embraced 
within the said limits, to the members of the Choc-
taw and Chickasaw tribes, their heirs and succes-
sors, to be held in common; so that each and every 
member of either tribe shall have an equal, undi-
vided interest in the whole: Provided, However, 
No part thereof shall ever be sold without the con-
sent of both tribes; and that said land shall revert 
to the United States if said Indians and their heirs 
become extinct or abandon the same.'' 

The treaty of 1855 was one of the subjects of the 
"Net Proceeds" suit. Both the Court of Claims and 
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the Supreme Court were aware of the provisions of this 
treaty, and knew that it created a common interest in 
the Choctaw lands. Notwithstanding this, the courts 
determined that the Choctaws and Choctaws alone were 
entitled to recover the entire value. 

We submit that the decision in the'' Net Proceeds'' 
case makes it clear that the property was taken before 
the Chickasaw Nation acquired any interest in the 
"Eastern Boundary" lands. The history of the case 
can lead to but one conclusion: the land was taken by 
mistake in 1825, and the taking was ratified by the act 
of Congress, approved March 3, 1875 (18 Stat. 476). 
Inasmuch as the 1825 survey was expressly ratified by 
the act of Congress of 1875, the original tortious taking 
becomes lawful by relation, and the ratification relates 
back to the original taking in 1825. Therefore, the 
Chickasaws are not entitled to compensation for a 
"taking" which occurred in 1825 before they acquired 
any interest in the Choctaw country. Whether 1837 or 
1855 be deemed the year in which the Chickasaws ac-
quired a common interest in the whole of the Choctaw 
country, it is submitted that the "taking" complained 
of occurred prior to the time the Chickasaws acquired 
any common ownership in the "Eastern Boundary" 
lands. 
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REPLY TO CONTENTIONS of the UNITED STATES. 

Since we are in accord with the Government's fol-
lowing propositions: 
I. The Chickasaws are not entitled to compensation 

because the "taking" occurred before they acquir-
ed any rights in the Choctaw country. 
A. The Chickasaws had no common interest in the 

Choctaw country prior to the treaty of 1855. 
1. The Chickasaws acquired no title to land 

near the eastern boundary by the treaty of 
1837. 

B. The Chickasaws are not entitled to compensa-
tion for a "taking" which occurred in 1825 be-
fore they acquired any interest in the Choctaw 
reservation. 
1. The taking occurred prior to the time the 

Chickasaws acquired any common owner-
ship in the Choctaw country. 

2. The patent in 1842 did not reconvey the 
wedge shaped strip which had been taken in 
1825. 

3. The treaty of 1855 did not convey to the 
Chickasaws any interest in the disputed 
strip., 

and the argument so ably advanced in support thereof, 
we shall adopt the same as our own. 

We do not and cannot agree, however, with the 
contention of the United States that the Choctaw Na-
tion, and not the United States, is primarily liable for 
the satisfaction of any claims which the Chickasaws 
"may have had in the lands in question. 
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Counsel for the Government base their argument 

in support of this contention on two propositions: (1) 
That the United States, pursuant to the judgment in the 
"Net Proceeds" case, Choctaw Nation v. United States, 
21 C. Cls. 59 (1886), 119 U. S. 1 (1886), the United 
States already has reimbursed the Choctaws for the 
136,000.00 acres in question as though they were the 
sole owners; (2) that the award or agreement made by 
the Commissioners appointed by the Choctaws and 
Chickasaws, wherein it was concluded that the Chick-
asaws were entitled to $16,003.97 (one-fourth of the 
$68,102.00 judgment, less a pro-rata share of the costs 
incurred by the Choctaws in pressing their boundary 
claim) which was ratified in 1905 by the legislative 
councils of each Nation, created an obligation which 
has not been abrogated. 

Our answer to the first proposition is that 
Chickasaw Nation in its Reply to the Amended Answer 
of the United States, in speaking of the judgment ren-
dered in favor of the Choctaw Nation in the "Net Pro-
ceeds ' ' case, on page 231 says,'' That the judgment ren-
dered in said case, the moneys appropriated and paid 
in satisfaction thereof, belonged wholly to the said 
Choctaw Nation, the sole plaintiff therein; and the 
Chickasaw Nation, the complainant in the instant case, 
neither has, nor claims, any interest in said moneys." 

We repeat that the Choctaw Nation has no interest 
in the instant suit, and irrespective of the basis upon 
which compensation was arrived at in the "Net Pro-
ceeds" case, the monies so adjudged and paid were in 
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satisfaction of the sole interest of the Choctaw Nation 
alone of the land involved. 

/ " I s to the second proposition: We will admit there 
is no available evidence that the said sum of money was 
ever paid by the said Choctaw Nation to the Chickasaw 
Nation, but should the Court hold the Choctaw Nation 
liable to the Chickasaw Nation, then we submit that in 
view of more than twenty years having elapsed since 
the "agreement" was reached, the presumption of pay-
ment arises from lapse of time. A. W. Sheaf er, et al., 
Exrs., etc., of Peter W. Sheaf er, Deceased, Appts. v. 
A. B. Woodside, et al., 1 A. L. E. 775. 

C O N C L U S I O N . 

It is respectfully submitted by the Choctaw Nation 
that the law and facts shows that it is not liable either 
to the Chickasaw Nation or the United States in the 
instant action and the Chickasaw Nation is not entitled 
to the relief prayed for. 

W I L L I A M G . STIGLEE, 

Choctaw National Attorney. 


